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-UNITED STATES vs. STOWELL 


Unirep Srarrs OF AMERICA, 2 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of Massachusetts, 
greeting : 4 
Because, in the record and proceedings, as also in the rendition of the 

judgment of a plea which is in the said circuit court, before you, between 
the United States of America, by information, plaintiffs in errcr, and dis- 
tillery at Lawrence et alia, Joseph Stowell and Thomas Bevington, claim- 
ants, defendants in error, a manifest error hath happened, to the great 
damage of the said United States, as by their complaint a 

We, being willing that error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then under your seal, 
distinctly and openly, you send the record and proceedings aforesaid, with 
all things concerning the same, to the Supreme Court of the United States, 
together with this writ, so that you have the same at Washington, on the 
second Monday of October next, in the said Supreme Court, to be then 
and there held, that the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done herein to correct 
that error, what of right, and according to the laws and custom of the 
United States, should be done. , 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the eighth day of September, in the year of our Lord one 
thousand eight hundred and eighty-six. 

[SEAL. ] Jonx G. Sretson, 

5 Clerk of the Circuit Court of the United States, 
District of Massachusetis. 
Allowed by 


Le Barow B. Corr, 
U.S. Circuit Judge, 
First Judicial Cireuit. 
2 Circuit Courr oF THE UNITED STaTEs, 


District of Massachusetts, ss: 

And now, here, the judges of the circuit court of the United States, in 
and for the district of Massachusetts, make return of this writ by annex- 
ing hereto and sending herewith, under the seal of the said circuit court, 
a true and attested copy of the record and proceedings in the suit within 
mentioned, with all things concerning the same, to the Supreme Court of 
the United States, as within commanded. 

In testimony whereof I, John G. Stetson, clerk of said circuit court of 
the United States, in and for the district of Massachusetts, have hereunto 
— my hand and the seal of said court this seventh day of September, A. 

1886. 
[SEAL. ] Jonx G. Sretson, 


3 UNITED STATES OF AMERICA, 


Massachusetts District, a: 
At a circuit court of the United States, for the first circuit, begun and 
holden at Boston, within and for the district of Massachusetts, on Satur- 
7185 
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day, the fiſteenth day of May, in the ees of our Lord one thousand eight 
hundred and eighty-six, before the honorable Le Baron B. Colt, circuit 


judge. 
Unitep States OF AMERICA, BY INFORMA- ) 
tion, plaintiffs in error, 


K * 
DisrILLERW AT LAWRENCE Er ALIA, JOSEPH 
Stowell and Thomas Bevington, claimants, de- 
fendants in error. 


This cause was duly entered at the October term of this court, A. D. 
1885, the writ of error to the district court of the United States for this 
district being sued out by the United States of America, plaintiffs in error, 
dated the twenty-sixth day of August, A. D. 1885, and made returnable 
at the said October term of this court. 

The return of the district court of the United States for this district 
upon said writ of error is in the words following : 


4 Return of the district court. 


District Court oF THE UNITED SratTss, 
District of Massachusetts, ss : 

And now, here, the judge of the district court of the United States, in 
and for the district of Massachusetts, makes return of this writ by annex- 
ing hereto and sending herewith, under the seal of the said district court, 
a true and attested copy of the record and proceedings in the suit within 
mentioned, with all things concerning the same, to the circuit court of the 
United States, as within commanded. 8 

In testimony whereof, I, Elisha Bassett, deputy clerk of said district 
court of the United States, in and for the district of Massachusetts, have 
hereto set my hand and the seal of said court, this seventh day of Septem- 
ber, A. D. 1885. 

D. s.] EkisnA BAssErr 


Deputy Clerk. 


5 The transcript of the record of the district court annexed to said 
writ is as follows: 
Transcript of record of district court. 

UNITED STATES OF AMERICA, 

Massachusetis District, as: 

At the district court of the United States, begun and holden at Boston, 
within and for the district of Massachusetts, on the fourth Tuesday (be- 
ing the twenty-third day) of June, in the year of our Lord one thousand 
eight hundred and eighty-five. Before the honorable Thomas L. Nel- 
son, judge. ‘ 

THE UNITED StaTEs OF AMERICA, BY IN- : 

formation, 
*. 
DIsTILLERY AT LAWRENCE ET ALIA. 


, This information was filed in court on the eighteenth day of N be 
A. D. 1884, and is as follows, viz: 8 y of November, 


175 > = — . STOWELL AND 


6 Usitep SrTates or AMERICA, 
Massachusetts District, se: 


THE Unirep STaTEs, BY INFORMATION, 
Fr. 
DIsTILLERY IN LAWREN CFH ET ALIA. 
To the honorable Thomas Leverett Nelson, judge of the district court of 
the United States for the district of Massachusetts: 


Be it remembered that on this eighteenth day of November, in the year. 
of our Lord one thousand eight hundred and eighty-four, before the 
orable Thomas Leverett Nelson, judge as aforesaid, comes in his own 

roper person George Partridge Sanger, esq., attorney of the said United 
Bates in and for said district of Massachusetts, who for the said 
United States in this behalf, and in the name and f of the United 
States of America, propounds and gives the said judge to understand and 
be informed that, at a time , to wit, on the fourteenth day of Novem- 
ber, in the year aforesaid, Charles W. Slack, then and now collector of the 
third internal-revenue district of Massachusetts, did, at Lawrence, in said 
district, seize as forfeited to the use of the said United States of America, 
all the right, title, and interest of Thomas Dickson, Eli B. Bellows, and 
William Stone in and to certain real estate situated on Hampshire 
in said Lawrence, and numbered three hundred and forty-five on sai 
street, being about fourteen thousand square feet of land, with the build- 
ings thereon, the same being lots forty-nine, fifty, one handred and , 
and one hundred and forty-one, on a plan belonging to William Hurd, 
dated June 24, 1846, recorded with ue County deeds, together with 
the following personal property, to wit : 

One light buggy wagon ; one hay cutter; one buffalo robe (old); two 
team horses; two team harnesses ; one pitchfork ; one single-team wagon 
(new); one single-team wagon (old); two skids; one platform scales; one 
hoe; lot of barrel shooks ; one old sleigh for teaming ; lot of old iron 
hoops; lot of beer barrels in shed and yard ; lot old iron in ash barrels ; 

lot old iron hoops; one half bunch of shingles ; lot of old 
7 hogsheads, and one half barrels; lot of strap iron; one 

— plane ; one cooper’s stalse (iron) ; one cooper’s mall (iron) ; 
one cooper’s horse (wood); lot of shouks ; one grindstone; two cooper’s 
augers and one rimer ; lot of iron bushes ; one small tank; one large tank; 
three hogsheads ; four half barrels; three barrels; two small tubs; lot of 
old iron oops ; one large tank; one barrel with faucet ; one cooper’sadze ; 
one harrel without-head ; one steam pump; one rubber hose, about * 
feet; one iron wrench ; one iron poker; one pair skids; one lantern 
reflector ; one hogshead ale ; one barrel ale; one boiler in brickwork ; lot 
of old iron pipe; lot of coke; one shovel; one iron poker; one iron 
wrench ; one small upright engine; one ladder; one table, two chuirs; 
one iron safe and contents, unknown ; one inkstand and waste basket ; one 
malt mill; thirty-four bags malt; two bags and one half barrel bungs ; 
one mash tank; two fermenting tanks (large); one worm (zinc); two 
skimmers ; one ladder ; one barrel moss; two and one-half bales of hope; 


one mash tank; one patent cooler (copper); one hopper; one tin yeast 
pail; lot of old bricks ; two — of fermenting tubs; lot of 
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4 UNITED STATES vs. STOWELL AND BEVINGTON. 
old malt bags; four tanks (wood); one malt mill; lot of old bricks; lot 
of old copper. 

Three-story frame brewery sheds and outbuildings ; iron piping, shaft- 
ing, pulleys, and fixtures in building, not named; about 14,000 feet of 
land (the same being lots 49, 50, 140, 141, on a plan belonging to Wm. 
Hurd, dated June 24, 1846, recorded with Essex registry cf deeds). 

For that the said goods, wares, and merchandise so seized as aforesaid, 
to wit, the above-described personal property, was on the first day of No- 
vember in said year, and still is, owned by and in possession of the said 
Dixon, Bellows, and Stone, and were at the time of the seizure aforesaid, 
found on said above-described real estate, and in buildings, rooms, yards, 
and enclosures connected therewith, and used with and constituting a part 
of said premises ; and that on said first day of November the said Dixon, 
Bellows, and Stone did use said premises as a distillery, and did thereon, on 
said first day of November, at said Lawrence, carry on the business of 
distillers, without having given bond therefor as required by law. And 
further, for that the said Dixon, Bellows, and Stone did, on said first day 
of November, at said Lawrence and on said premises, engage in and carry 
on the business of distillers, with intent to defraud the United States of 

the tax on the spirits distilled by them. | 
8 And the said attorney of the United States, on behalf of the said 
United States, saith that all and singular the premises aforesaid are 
true; wherefore the said attorney prays the advisement of the said judge 
in this behalf, and that any and all person or persons be cited in general 
and special to answer the premises, to the end that said real and personal 
roperty be condemned by the definitive sentence and decree.of said judge as 
10 eited to the use of the said United States, and that the proceeds thereof, 
after condemnation, be distributed in manner and form as provided in and 
by the statute of the said United States. 
GEORGE P. SANGER, 
United States Attorney for the District of Massachusetts. 


Warrant and monition. 


Thereupon, on said eighteenth day of November, A. D. 1884, by order 
of the judge, a warrant and monition issued, commanding the marshal to 
give notice to all persons concerned that the foregoing information had been 
filed and that trial would be had thereon at a district court to be holden 
at the United States court-house in Boston, in said district of Massachu- 
setts, on Tuesday, the ninth day of December next, at 10 a. m., and to 
give said notice by advertising the same in the Lawrence American, one 
of the public newspapers printed at said Lawrence, and by posting a copy 
of the same notice at the said court-house in Boston, fourteen days at least 
before said day of trial, and to take the said real and personal property 


into his custody and to make due return of his doings. 


And the marshal made return at follows, viz: 


UNITED SPATES OF AMERICA, 
Massachusetts District, sa : 
Boston, November, 1884. 
Pursuant hereunto, I have given notice to all persons concerned that 
the information within named has been filed and that trial will be had 


UNITED STATES VS. STOWELL AND BEVINGTON. — 8 


thereon on the ninth day of December next, by advertising the substance 
of the within monition in the Lawrence American, one of the newspapers 
- printed at Lawrence, in said district, and by posting up a copy of 

9 the same notice in the United States court-house in Boston, in 
district, fourteen days before the day within named for trial; and 
on the eighteenth day of November I took the within-named real and 


rsonal property into my custody. 
8 ie 4 N. P. Baxxs, 
H. S. Marshal. 


This information was entered at the September term of this court, A. 
D. 1884, and thence was continued to the December term thereof, A. D. 
1884, when on the ninth day of December, A. D. 1884, before this court, 
personally appeared Joseph Stowell, of Lawrence, in the district of Mas- 
sachusetts, claimant of the real estate and other property. 

And the said Stowell, submitting himself to the jurisdiction of this 
court, bound himself, his heirs, executors, and admiuistrators in the sum 
of $200 unto the said United States, that the said Stowell should pay all 
costs and expenses which should be awarded against him in this suit, upon 
the final adjudication thereof, or by any interlocutory order, whether it be 
in this or any appellate court. 

On said ninth day of December, A. D, 1884, the following claim of 
Joseph Stowell for real estate, etc., was filed in Court, viz: 


Districr Court or THE UNITED STATEs, 
Massachusetts District: 


In case of 
Tre UnNitrep STATES, BY INFORMATION, 
vn. 
DISTILLERY IN LAWRENCE Er ALIA. 


Claim. 


And now comes before said court, Joseph Stowell, of Lawrence, in said 
district, and respectfully represents that he is the true, bona fide lawful 
owner of the real estate described in said information, and was the true 
bona fide and lawful owner of the same at the time of the filing of said 
information and the issuing of the warrant thereunder, and that no other 
person was, or is, the owner thereof; that he claims that much of the prop- 

erty described in said information, to wit, the boiler in brickwork, 
10 the iron pipe, the tanks, tubs and barrels, the pumps, the malt mill, 

and all the machinery and fixtures are his property, and that the 
same was the property which he, the said Stowell, owned at the time of 
said seizure; that the same was conveyed to him with and as a part of said 
real estate; by said Thomas Dixon, on the thirteenth day of October last, 
and that he is now the sole owner thereof. a 

That he is also the owner of seventy-four (74) tubs or butts, eighty-five 
(85) bushels of malt, and two and one-half bales of hops, which he pur- 
chased of said Dixon prior to the filing of said information, and the time 
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of said seizure. Wherefor’ he prays that said property may be ordered to 
be released from said seizure and restored and delivered to him. 
JOSEPH STOWELL. 


COMMONWEALTH OF 1 : 
County of Suffolk, ss: 
yf OD : Dec. 9, 1884. 
Sworn to by said Joseph Stowell 
Before me. 
[SEAL.. ] EvisHa Bassett, 
Notary Public. 


. Stipulation for costs and expenses, by Thomas Bevington, claimant. 


On the thirteenth day of December, A. D. 1884, before this court per- 
sonally appeared Thomas Bevington, of Lawrence in the district of Mas- 
sachusetts, claimant of a part of the property seized. And the said Bev- 
ington, submitting himself to the jurisdiction of this court, bound himself, 
his heirs, executors and administrators, in the sum of two hundred dollars, 
unto the said United States, that the said Bevington should pay all costs 
and expenses which should be awarded against him in this suit, upon the 
final adjudication thereof, or by any interlocutory order, whether it be in 
thie or any appellate court. 

On said thirteenth day of December, A. D. 1884, the following claim 
for horses, wagons, and harnesses by Thomas Bevington was filed in court, 
viz: — 


11 UNITED SraTEs OF AMERICA, 
District Court, District of Massachusetts : 


UnitTep STATES 
F. 
DisTILLERY AT LAWRENCE ET ALIA. 


Claim. 


And now comes Thomas Bevington, of Lawrence, in said district, and 
respectfully claims that he is the true and bona fide owner of the two 
horses, two wagons, and two harnesses seized in the above-entitled case, 
upon the — described, at said Lawrence ; that before said informa- 
tion was filed and before said horses, wagons, and harnesses were seized 
he was the sole, true, and bona fide owner of the same. 

Wherefore he prays that the court will order that the same be restored 
and delivered to him. . 


Tnos. BEVINGTON. 
COMMONWEALTH OF MASSACHUSETTS, 


Suff oll, &8 3 
Bois DECEMBER 13, 1884. 
Sworn to by said Bevington. 
Before me. 
[SEAL. ] } El. isnA Bassett, 


Notary Public. 


to 
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On the thirteenth day of December, A. D. 1884, proclamation having 
been duly and legally made for all persons to come forward who had aught 
to sav why a decree should not be entered against the anclaimed rty 
seized as aforesaid, and no person appearing default was — tay vom 
upon this information was taken pro confesso, and it was ordered, adjudged, 
and decreed by the court that the said unclaimed property be and remain 


- forfeited to the United States of America. 


12 Warrant for sale of uncluimed property. 


On the twenty-fouth day of February, A. D. 1885, by order of the 
judge, a warrant issued, commanding the marshal to sell the said goods, 
wares, and merchandise to the highest bidder at public auction, at Law- 
rence, within said district, on Wednesday, the eighteenth day of March 
next, at o'clock first giving fifteen days’ notice, at least, of the time 
and place of sale, by advertising the same in the Lawrence American, one 
of the newspapers printed at said Lawrence, and by proclamation of the 
town crier in the usual form, on the day of sale, the money arising from 
the sale to be paid into the registry of the said court, to be disposed of as 
the law in this case directs. And to make due returns of his doings. 

And the marshal made return as follows, viz: 


UNITED STATES OF AMERICA, 
District of Massachusetts : 
Boston, March 19, 1885. 

Pursuant to this precept I have caused the goods, wares, and merchan- 
dise within named to be sold by public auction and to the highest bidder, 
at Lawrence, on the day, hour, and place therein directed, having given 
fifteen days’ previous notice of the time, place, and manner of the sale, in 
the Lawrence American, one of the newspapers printed in Lawrence, and 
by the town crier on the day of sale, and at such sale the sum received 
and expenses incurred were as under : 


1885. 


March 18. Sold per property within named to various parties for 
TTT $47. 92 
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Whereby the net sales amounted to $15.91, which I pay over to the 
clerk of the court aforesaid, to be disposed of as the court directs. 
Attest : N. P. Banxs, Marshal, 
By W. D. Pool., Deputy. 


Received from N. P. Banks, marshal, $15.91, being (as he saith) the 
roceeds of the foregoing sale, the moneys to be dis of as the court 
irects. 


Boston, March 19, 1885. 


Warrant for sale of two team horses. 


On the twenty-fourth day of February, A. D. 1885, by order of the 
judge, a warrant issued, commanding the marshal to sell the said horses 
to the highest bidder at public auction, at Lawrence, within said district, 
on Wednesday, the fourth day of March next, at o clock first giving 
seven days’ notice, at least, of the time and place of sale, by — 
the same in the Lawrence American, one of the newspapers printed at sai 
Lawrence, and by proclamation of the town crier in the usual form, on the 
day of sale, the money arising from the sale to be paid into the regi 
of the said court, to be disposed of as the law in this case directs, and to 

make due return of his doings. 
And the marshal made return as follows, viz: 


UnitTep Srarzs or AMERICA, 
District of Massachusetts : 


Exuisna Bassett, Deputy Clerk. 


Boston, March 6, 1885. 


Pursuant to this precept I have caused the team horses within 

14 named to be sold by public auction, and to the highest bidder, at Law- 

, rence, on the day, hour, and place therein directed, having given 

seven days’ previous notice of the time, place, and manner of the sale in 

the Lawrence American, one of the newspapers printed in Lawrence, and 

by the town crier on the day of sale, and at such sale, sum received and 
expenses incurred, were as under: 


1885. 
March 5. Sold one horse to Frank Buckminster............ $73. 00 
Sold one horse to Wm. H. Gallupe............... 21.00 
294. 00 
Expenses. 
— ̃— —ä 82. 00 
RNR RR Rey a ͤ ᷣͤ- » AA ³˙ A eee 1. 80 
— Ä ⁵ͥàe . 2 3. 00 
— ͤ.ͤll,s..n 4 2. 43 
Ad. & pos 000050 06 0060000006008 800060 oe OSC SO eee eee eee ee eee ee 5 50 0 
c in tiessilh at adil 2. 00 
TT TT. Ä ²˙ Ä 7 10. 00 
— dds ˙ M ̃⅛˙ A ̃¾ ͤ A 4. 70 
Custody — —————.̈g(2(—t. (Ä (t .. . 
„„ „%ͤ ͤ „0% 5. 00 
— Br A ⁰¹1AwA ͤ A halal 
836. 42 


S 0 


erer 22. 2e 
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Whereby the net sales amounted to $57.58, which I pay over to the 
clerk of the court aforesaid, to be disposed of as the court directs. 


Attest : 
N. P. Banxs, Marshal, 
By W. D. Poot, Deputy. 


Received from N. P. Banks, marshal, $57.58, being (as he saith) the 
proceeds of the foregoing sale; the moneys to be disposed of as the court 


irects. 
ExvisHa Bassett, Deputy Clerk. 
Bosrox, March 19, 1885. 


15 On the sixth day of February, A. D. 1885, the following agreed 
facts were filed in court, viz: 


District Court or THE UNITED Srarzs, 
District of Masse, 


THE UNITED STATES, BY INFORMATION, 
5. 
DiIsTILLERY AT LAWRENCE ET ALIA. 


Joseph Stowell and Thomas Bevington, claimants. 


Agreed facts. 

It is agreed by and between the United States and the claimants to the 
property seized on the above-entitled information, that the following facts 
are true: 

1. One Thomas Dixon, named in the information, has carried on 
business of a brewer on the premises seized, for ‘some years, under the 
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name of the Albion Brewing Company. Prior to August, 1884, he had 


rtners in the business; but since that time and up to the seizure he 
carried it on alone. The requirements of the internal-revenue laws 
concerning breweric~ were duly complied with by the Albion — — 
Company. The premises of the Albion Brewing Company consisted 
a frame building and sheds annexed and connecting therewith by doors, 
and a yard connected therewith. 

2. In the latter part of September, 1884, William Stone and Eli B. 
Bellows, both — the information, with the knowledge and consent 
of Dixon, set up in the third and attic story of said building, which story 
was not used in the brewing business, except as large tanks reached up 
into it, which tanks were used in brewing, a copper still, which was brick 
up with a furnace beneath it, and connected with said still by a gooseneck, a 
worm which was placed in a large tub or vat placed there for the purpose. 
These remained in position and were in proper condition for use in distill- 
ing spirits until Nov. 9, 1884, and during that time two mashes were 
brewed from molasses, yielding two hogsheads and one barrel of rum. The 
still was not registered as required by law ; no bond, therefore, was given ; 
no Government book was kept; the still was run with intent to defraud 

the United States of the tax on the spirits distilled, and the United 
16 States was defrauded of the tax on the spirits distilled. On Nov. 

10 and 11 the still, gooseneck, and worm were taken down and re- 
moved by said Dixon. 


® 


— 
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1 3. On Nov. 14, 1884, the collector of internal revenue for the third 
il collection district of Massachusetts, seized the property named in the in- 
1 formation. 
| 4, The property seized consisted of : 
(1) Land and buildings. 
(2) Personal property. 
(3) Fixtures which would pass by a deed of real estate. 
There were on the premises a large boiler set in brick, a small engine, | 
‘a small pump, certain large vats and tanks which the claimants allege to be | 
} part of the real estate, but which the Government claims to be fixtures. 
A part, or all of them, were such as between landlord and tenant would be 
trade fixtures. 
Part or all of them were apparatus used in the brewery, and such as 
| might properly be in the brewery, and part or all of them were used as 
apparatus for the illicit distilling above set out, and was fit to be used in 
connection with said still. 

All of the said fixtures and all of the personal property seized was at 
the time of the said illicit distilling and at the time of the seizure, in the 
possession and custody and under the control of said Dixon, as was also 
said still, worm and gooseneck, and was found in the said building, and the 
said sheds thereto annexed, and in a yard and enclosure connected with the 
building in which the said still and distilling apparatus was set up as ] 
aforesaid, but it did not appear that the said sheds were in any way used 
in connection with the distillery. 

5. Neither of the claimants knew that a still had been set up on the 
remises until after the seizure. Dixon still continued to carry on his 
usiness as a brewer while said still was being used. 

6. Forfeiture is claimed under Revised Statutes, sect. 3,258 and 3,305 
and sect. 16 of the act of Feb. 8, 1885, chap. 36. If the court is of the 
opinion that a forfeiture of any or all of the property claimed is incurred 
under either of these provisions, the information may be amended if ne- 
cessary. 

7. On June 11th, 1883, said Dixon conveyed the real estate seized and 

described in the- information to Joseph Stowell, one of the claim- 
17 ants, by mortgage deed, subject to a prior mortgage of $1,500 to se- 
cure a debt of $2,500. There was a breach in the condition of the T 
mortgage, and instead of foreclosing, said Stowell,on Oct. 13, 1884, took 
from said Dixon a quitclaim deed of the premises, the consideration 
" named in said quitclaim deed being $8,000, 

On June 5, 1884, said Stowell took a bill of sale from the Albion 
Brewing Company of seventy-four new butts, part of which were seized, 
and are named in the information as security for endorsing a note of that 
date for $350. This note was renewed until one for a like sum dated 
Oct. 7, 1884, went to protest on Nov. 10, 1884, which said Stowell paid 
at the Pacific Bank. On Nov. 8, 1884, said Stowell took a bill uf sale of it, 
eighty-five bushels of malt and two and one-fourth bales of hops, named co 
in the information, as security for endorsing a note for $100 for ten days. N 
Said Stowell paid this note after it had been protested on the last day of 
grace. Neither of the bills of sale have ever — recorded, but the con- 10 
veyances of real estate were duly recorded. WE 

The original conveyances may be referred to at the hearing if desired. 
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8. On Nov. 11, 1884, said Dixon executed and delivered to Thomas 
Bevington, one of the claimants, a bill of sale of horses, carts, and other 
personal property, part of which was seized, and is named in the informa- 
tion, as security for a loan of $700.00, which ’oan remains unpaid. This 
bill of sale was recorded in the office of the city clerk of the city of Law- 
rence, Nov. 18, 1884. ) 

9. At the time of the bill of sale of the butts they were pointed out to 
Stowell by Dixon as those he was to have, but they remained in the pos- 
session of Dixon. No delivery was ever made of the malt and hops. 

The horses and wagons conveyed to Bevington were kept on a farm of 
Dixon’s at North Andover, were used in the business of the 
and those seized were found at the brewery. Dixon pointed out the prop- 
erty to Bevington, and said that he delivered it, but no other possession 
was taken of it. Bevington appointed Dixon’s son as nominal keeper, 
but the property remained under the control of Dixon, and was used by 
him. 

GeorGceE P. SANGER, 
L. S. Act, Attorney for Plaintiffe. 
SHERMAN & BELL, 
For Claimants. 


18 From said December term, A. D. 1884, this information was con- 
tinued from term to term to this present term. And now on this 
eleventh day of July, A. D. 1885, after a full hearing of the cause, upon 
the facts proved, and arguments of counsel and mature deliberation thereon 
had, it is ordered by the court that this information be dismissed as to the 
real estate and as to all the personal property claimed by J. Stowell and 
Thos. Bevington. 
On the fifteenth day of August, A. D. 1885, the following exceptions 
by plaintiff were filed in court and allowed, viz: 


Districr Court OF THE UNITED STATES, 
District of Massachusetts : 


JuNE Term, A. D. 1885. 


THE UNITED Srarzs, BY INFORMATION, 
v. 
DIsTILLERY AT LAWRENCE ET ALIA. 


Joseph Stowell and Thomas Bevington, claimants. 
Plaintiffs’ exceptions. 


This was an information for the forfeiture of the property described in 
it, which had been seized by the collector of internal revenue for the third 
collection district of Massachusetts, before the filling of the information. 
No claim was made to a portion of the property scized, and against the 

rtion not claimed a default was duly entered, and the same been 

uly sold and the proceeds paid into court. A claim for another portion 
was duly made by Joseph Stowell, and a claim for the residue was duly 
made by Thomas Bevington. 
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At the trial in the district court between the United States and the 
claimants, Stowell and Bevington, the facts contained in a written paper, 
signed by counsel for all the parties, and filed in the case on Feb. 6, 1885, 
and made part of the record of the case, were conceded by all the parties 
to be true, and no evidence of any further facts was introduced by either 

rty. 

. the facts stated in suid agreement, none of which were in dis- 
| pute, the court was of opinion and ruled that the information 
19 could not be maintained against the property claimed by Stowell 
and Bevington, and ordered the information dismissed as to the 
property claimed by them. To which — the plaintiff duly excepted, 
and prays that its exceptions may be allowed. 


UNITED STATES Vs. STOWELL AND BEVINGTON. 


CHARLES ALMY, JR.; 
Assistant United States Attorney for the United States. 


The foregoing bill of cxceptions having been examined by me, and 
found to conform to the truth, is hereby allowed. 
THomas L. NELSON, 
United States District Judge. 


I, Elisha Bassett, deputy clerk of the United States for the district of 
Massachusetts, hereby certify that the foregoing is a true copy of the rec- 
ord and proceedings in said cause, with all things concerning the same. 

In witness whereof I have hereto subscribed my name and affixed the 
seal of said court this seventh day of September, A. D. 1885. 

Is x.] ELIsHA -BAsseETT, 
Deputy Clerk. 


This cause entered, as aforesaid, at the October term of said circuit court, 
A. D. 1885, came on to be heard at the said October term, and was ar- 
— by counsel for the respective parties, and was thence continued un- 

er advisement to this present May term, A. D. 1886, and the court be- 
ing of opinion that there is no error, it is now, to wit, July 9, 1886, con- 
sidered by the court that the judgment of the said district court in this 
¢ause be and the same is hereby affirmed, and that the information be dis- 
missed as to the real estate and as to all the personal property claimed by 
Joseph Stowell and Thomas Bevington. 

A true record. f 

Attest: JoHN G. STETSON, 

Clerk. 


20 Cincurr Court oF THE Unirep Srates, 
District of Masaachusetts : 
Unirep Sratks, BY INFORMATION, 


” 
0 * No. 
DIsTILLERY AT LAWRENCE ET ALIA, JOSEPH | No. 2519, law docket. 


Stowell and Thomas Bevington, claimants. 
Assignment of errors and prayer for reversal. 


The United States assigns the following errors in the above cause and 
ask that judgment be reversed : a he 
Ist. That the court ruled upon the facts stated in the agreed statement 


UNITED STATES V° STOWELL AND BEVINGTON. - 


that the information could not be maintained against the property claimed 
by Stowell and Bevington, and ordered the information dismissed as to 
said property, whereas the court should have ruled that upon said facts 
the information could be maintained and should have ordered judgment 
thereon for the United States against said property, and that the 
same be condemned as forfeited to the use of the United States. 
Go. M. Srearns, 
United States Att y for the District of Massachusetts. 


21 Clerk’s certificate. 


‘UNITED STATES OF AMERICA, 
Massachusetts District, sa: 


I, John G. Stetson, clerk of the circuit court of the United States for 
the first circuit and district of Massachusetts, certify that the foregoing is 
a true copy of the record in the cause entitled United States of America, 
by information, plaintiffs in error, v. Distillery at Lawrence et alia, we 
Stowell and Thomas a claimants, defendants in error, lately 
termined in said court, and of the assignment of errors and prayer for 
reversal filed therein. a 

In testimony whereof I have hereto set my hand and affixed the seal of 
said circuit court at Boston in said district this seventh day of September, 
in the year of our Lord one thousand eight hundred and eighty-six, and 
of the Independence of the United States the one hundred and eleventh. 

[SEAL.] Jonx G. Sretson, 


22 Citation. 


The United States of .America, to Joseph Stowell and Thomas Bevington, 
both of Lawrence, in the District of Massachusetts, greeting: 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washi on the second 
Monday of October next, pursuant to a writ of error filed in the clerk’s 
office of the circuit court of the United States within and for the district 
of Massachusetts, wherein the United States of America in a cause entitled 
United States, by information, versus Distillery at Lawrence et alia, Joseph 
Stowell and Thomas Bevington, claimants, are plaintiffs in error, and you 
are defendants in error, to show cause, if any there be, why judgment ren- 
dered against the said plaintiffs in error, as in the said writ of error men- 
tioned, should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness, the Honorablé LeBaron B. Colt, United States circuit judge, 
first judicial circuit, this eighth day of September, in the year of our 
Lord one thousand eight hundred and eighty-six. 

LeBaron B. Cott, 
L. S. Circuit Judge. 


UNITED STATES VS. STOWELL AND BEVINGTON. 


Unirep States OF AMERICA, 
Massachusetts District, . 
Boston, Sept. 9th, 1886. 
Pursuant hereunto I have this day notified the within-named Joseph 
Stowell and Thomas Bevington of the within citation by giving in hand 
to each of them at Lawrence a true and attested copy of this precept. 
N. P. BANKs. 


Fees : 


(Indorsement on cover:) Ne, 746. The United States, plaintiff 
in error, vs. Joseph Stowell and Thomas Bevington, claimants, 
Massachusetts. C. C. U. S. Filed October 12, 1886. 
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In the Supreme Court of the United States 


OcToBER TERM, 1889. 


THE UNITED SraTEs 


we 167. 
JosEPH STOWELL AND THOMAS age i No. 


Bevington, claimants, etc 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHUSETTS. 


BRIEF FOR THE UNITED STATES. 


— — 
Pil 


STATEMENT OF THE CASE. 


On the 14th day of November, 1884, Charles W. 
Slack, collector of internal revenue for the third district 
of Massachusetts, seized certain lands, tenements, and per- 
sonal property, which were found in the possession, cus- 
tody, and under the control of one Thomas Dixon, upon 
the ground that they had been forfeited to the United 
States. 
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A brewery was carried on by said Dixon on the premises, 
and the property so taken consisted of atract land contain- 
ing 14,000square feet on Hampshire street, in the town of 
Lawrence, upon which was a frame building and sheds 
annexed and connecting therewith by doors, together with 
fixtures which would pass by deed of real estate, and also 
personal property consisting of horses, carts, ete., which 
were used in the business of the brewery, and which were 
found on the premises at the time of the seizure. On the 
18th of November, 1884, an information was filed against 
the distillery in Lawrence ct alia, praying for condemna- 
tion and forfeiture of the property seized. 

In December after the seizure Joseph Stowell made 
claim to the real estate and fixtures on the ground that 
the same had been sold and conveyed to him by deed on 
the 13th day of October, 1884, Ie also claimed certain 
tubs or butts and a quantity of malt and hops, upon the 
ground that he had bought them of Dixon before the 
seizure. 

One Thomas Bevington also made a claim to two wag- 
ons, two horses and harness, alleging that he was the 
bona fide owner therecf. 

No claim was made to a portion of the property seized, 
and the same was afterwards sold by the marshal. 

The matter litigated was that which related to the 
claims of Stowell and Bevington. 

It is admitted in the agreed statement of facts that an 
illicit distillery was established and carried on in the 
brewery building with the knowledge and consent of Dixon 
as early as September, 1884, which was prior to the deed 
to Stowell and the bill of sale to Bevington. 
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It is also provided in the agreed statement of facts that 
if the court is of the opinion that a forfeiture of any or 
all of the property claimed is incurred under either of 
the provisions of the law referred to therein, the informa- 
tion may be amended if necessary. 

The cause was tried in the district court upon an agreed 
statement of facts and resulted in a judgment in favor of 
the claimants, the court holding that the information could 
not be maintained against the property claimed by Stowell 
and Bevington and ordering the same to be dismissed as to 
said property. It was taken from there to the circuit court, 
where the decision of the district court was affirmed, and 
it now comes into the Supreme Court upon an assignment 
of errors and prayer for reversal. 

The following is the agreed statement of facts : 


District court of the United States, district of Massachusetts. 
THE UNITED STATES, BY INFORMATION, 
v. 


DISTILLERY AT LAWRENCE ET ALIA. JOSEPII 
Stowell and Thomas Bevington, claimants. 


AGREED FACTS. 


It is agreed by and between the United States and the claimants 
to the property seized on the above-entitled information that the 
following facts are true: 

1, One Thomas Dixon, named in the information, has carried on 
the business of a brewer on the premises seized for some years 
under the name of the Albion Brewing Company. Prior to August, 
1824, he had partners in the business; but since that time and up 
to the seizure he has carrried it on alone. The requirements of 
the internal- revenue laws concerning breweries were duly complied 
with by the Albion Brewing Company. The premises of the Albion 
Brewing Company consisted of a frame building and sheds an- 
nexed and connecting therewith by doors, and a yard connected 
therewith. 
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2. In the latter part of September, 1824, William Stone and Eli 
B. Bellows, both named in the information, with the knowledge 
and consent of Dixon, set up in the third and attic story of said 
building—which story was not used in the brewing business except 
as large tanks reached up into it, which fanks were ueed in brew- 
ing—a copper stiil, which was bricked up, with a furnace beneath 
it, and connected with said still by a goose neck, a worm, which 
was placed iu a iarge tub or vat placed there for the purpose. 
These remained in position and were in proper condition for use in 
distilling spirits until November 9, 1884, and during that time two 
mashes were brewed from molasses, yielding two hogsheads and 
one barrel of rum. The still was not registered, as required by 
law; no bond, therefore, was given; no Government book was 
kept. The atill was run with intent to defraud the United States 
of the tax on the spirits distilled, and the United States was de- 
frauded of the tax on the spirits distilled. On November 10 and 
11 the etill, goose-neck, and worm were taken down and removed 
by the said Dixon. 

3. On November 14, 1574, the collector of internal revenue for 
the third collection district of Massachusetts, seized the property 
named in the information. a 

4. The property seized consisted of: (1). Land and buildings. 
(2) Personal property. (3) Fixtures which would pass by a deed 
of real estate. 

There were on the premises a large boiler set in brick, a small 
engine, a small pump, certain large vats and tanks which the 
claimants allege to be part of the real estate, but which the Gov- 
ernment claims to be fixtures. A part, or all of them, were such 
as between landlord and tenant would be trade fixtures. 

Part or all of them were apparatus used in the brewery, and 
such as might properly be in the brewery, and part or all of them 
were used as apparatus for the illicit distilling above set out, and 
was fit to be used in connection with said still. 7 

All of the said fixtures and all of the personal property seized 
was, at the time of said illicit distilling and at the time of the 
seizure, in the possession and custody and under the control of 
said Dixon, as was also said still, worm, and gooseneck, and was 
found in the said building, and the said sheds thereto annexed, 
and in a yard and enclosure connected with the building in which 
the said stil! and distilling apparatus was set up as aforesaid, but 
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5 
it did not appear that the said sheds were in any way used in eon 
nection with the distillery. 

5, Neither of claimants knew that a still had been set up on the 
premises until after the seizure. Dixon still! continued to carry 
on his business as a brewer while said still was being used. 

6. Forfeiture is claimed under Revised Statutes, sections 3258 
and 3305, and section 16 of the act of February 8, 1875, chapter 
36. If the court is of the opinion that a forfeiture of any or all 
of the property claimed is incurred ander either of these pro- 
visions, the information may be amended if necessary. 

7. On June 11, 183, said Dixon conveyed the real estate seized 
and described in the information to Joseph Stowell, one of the 
claimants, by mortgage deed, subject to a prior mortgage of 
$1,500 to secure a debt of $2,500. There was a breach in the con- 
dition of the mortgage, and instead of foreclosing, said Stowell, 
on October 13, 1884, took from said Dixon a quitclaim deed of the 
premises, the consideration named in said quitclaim deed being 
$8,000. 

On July 5, 1884, aid Stowell took a bill of sale from the Albion 
Brewing Company of seventy-four new butts, part of which were 
seized, and are named in the information as security for indorsing 
a note of that date for $350. This note was renewed until one for 
a like sum dated October 7, 1884, went to protest on November 10, 
1884, which said Stowell paid at the Pacific Bank. On November 
8, 1884, said Stowell took a bill of sale of eighty-five bashels of malt 
and two and one-fourth bales of hops, named in the information, 
as security for indorsing a note for $100 ſor ten days. Said Stowell 
paid this note after it had been protested on the last day of grace. 
Neither of the bills of sale have ever been recorded, but the con- 
veyances of real estate were duly recorded. 

The original conveyances may be referred to at the hearing if 
desired. 0 

8. On November 11, 1884, said Dixon executed and delivered to 
Thomas Bevington, one of the claimants, a bill of sale of horses, 
carte, and other personal property, part of which was seized, and 
is named in the information, as security for a loan of $700, which 
loan remaing unpaid. This bill of sale was recorded in the office 
of the city clerk of the city of Lawrence, November 18, 1884. 

9. At the time of the bill of sale of the butts they were pointed 
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out toStowell by Dixon as those he was to have, but they remained 
in the possession of Dixon. No delivery was ever made of the 
malt and hops. 

The horses and wagons conveyed to Bevington were kept on a 
farm of Dixon’s at North Andover, were used in the business of the 
brewery, and those seized were found at the brewery. Dixon 
pointed ont the property to Bevington, and said that he delivered 
it, but no other possession was taken ofit. Bevington appointed 
Dixon’s son as nominal keeper, but the property remained under 
the control of Dixon, and was used by him. 


SPECIFICATION OF ERRORS, 


The court erred in holding that the real estate and per- 
sonal property did not become forfeited at the time of the 
commission of the offense charged in the information, and 
ruling that upoꝝ the agreed statement of facts the informa- 
tion could not be maintained against the property claimed 
by Stowell and Bevington, and in ordering the informa- 
tion dismissed as to said property. 


BRIEF OF ARGUMENT. 
I. 


The sections of the United States internal revenue 
laws referred to in the foregoing agreed statement of facts 
are as follows: 


Sre. 3258. Every person having in his possession or custody, or 
under his control, any still or distilling apparatus set up, shall 
register the same with the collector of the district, in which it is, 
by subscribing and filing with him duplicate statements, in writ- 
ing, setting forth the particular place where such still or distilling 
apparatus is set up, the kind of still and its cubic contents, the 
owner thereof, his place of residence, and the purpose for which 
said still or distilling apparatus has been or is intended to be 
used; one of which statements shall be retained and preserved 
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by the collector, and the other transmitted by him to the Commis- 
sioner of Internal Revenue. Stills and distilling apparatus shall 
be registered immediately upon their being set up. Every still or 
distilling apparatus not so registered, together with all personal 
property in the possession or custody or under the control of such 
person, and found in the building or in any yard or inclosure con- 
nec: d with the building in which the same may be set up, shall 
be forfeited. And every person having in his possession or custody: 
or under his control, any still or distilling apparatus set up which 
is not so registered shall pay a penalty of five hundred dollars, 
and shall be fined not less than one hundred dollars nor more than 
one thousand dollars, and imprisoned for not less than one month 
nor more than two years. 

(Sec. 3281.) Section 16, Act of February 8, 1875. That any per- 
son who shall carry on the business of a rectifier, wholesale liquor 
dealer, retail liquor dealer, wholesale dealer in malt liquors, retail 
dealer in malt liquors, or manufacturer of stills, without having 
paid the special tax as required by law, or who shall carry on the 
business of a distiller without having given bond as required by 
law, or who shall engage in or carry on the business of a distiller 
with intent to defraud the United States of the tax on the spirits 
distilled by him, or any part thereof, shall, for every such offense, 
be fined not less than one hundred dollars nor more than five thou- 
sand dollars and imprisoned not less than thirty days nor more 
than two years. And all distilled spirits or wines, and all stills 
or other apparatus, fit or intended to be used for the distillation 
or rectification of spirits, or for the compounding of liquors, owned 
by such person, wherever found, and all distilled spirits or wines 
and personal property found in the distillery or rectifying estab- 
lishment, or in any building, room, yard, or inclosure connected 
therewith, and used with or constituting a part of the premises; 
and all the right, title, and interest of sach person in the lot or 
tract of land on which such distillery is situated, and all right, 
title, and interest therein of every person who knowingly has suf- 
ered or permitted the business of a distiller to be there carried on, 
or has connived at the same; and all personal property owned by 
or in possession of any person who has permitted or suffered any 
building, yard, or inclosure, or any part thereof, to be used for pur- 
poses of ingress or egress to or from such distillery which shall be 
found in any such building, yard, or inclosure, and all the right, 
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title, and interest of every person in any premises used for ingress 
or egress to or from such distillery, who bas knowingly suffered or 
permitted such premises to be used for nch ingress or egress shall 
be forfeited to the United States. 


Sec. 3305. Whenever any false entry is made in, or any entry 


required to be made is omitted from, either of the said books men- 
tioned in the two preceding sections, with intent to defraud or 
to conceal from the revenue officers any fact or particular required 
to be stated and entered in either of said booke, or to mislead in 
reference thereto; or any distiller as aforesaid omits or refuses to 
provide either of said books, or cancels, obliterates, or destroys 
any part of either of such books, or any entry therein, with intent 
to defraud, or permits the same to be done, or such books, or either 
of them, are not produced when required by any revenue officer, 
the distillery, distilling apparatus, and the lot or tract of land on 
which it stands, and all personal property on said premises used 
in the business there carried on, shall be forfeited to the United 
States. And every person who makes such false entry, or omits to 
make any entry hereinbefore required to be made, with the“ intent 
aforesaid, or who causes or procures the same to be done, or fraud- 
ulently cancels, obliterates, or destroys any part of said books, or 
any entry therein, or willfully fails to produce such books, or either 
of them, shall be fined not less than five hundred dollars, nor more 
than five thousand dollars, and imprisoned not less than six 
months, nor more than two years. 


It will be noted from the agreed facts that all the prop- 
erty in controversy was, at the time of the erection of the 
illicit distillery, owned and under the control of Dixon. 
He was ‘party to the scheme for carrying on and operat- 
ing an illicit distillery. It was on his premises, with his 
consent, and by his co-operation. It was in the same 
building with his brewery, close to it, and to a certain 
extent connected with it. He was as much a party to 
the fraudulent acts committed against the Government as 
Stone and Bellows, who set up and operated the still. 

In law he was liable to all the penalties and forfeitures 
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of a distiller, and his property, real and personal, became 
and was forfeited. 

The establishment of the distillery in Dixon’s building, 
and the carrying it on in the manner set forth in the 
agreed statement of facts, was a violation of each and all 
the sections of the statutes above quoted, and in order to 
have a clear understanding of the character and extent of 
the forfeiture declared, it is well to look at the forfeiture 
clause in each separately. 

Section 3258 declares that— 

Every still or distilling apparat us not so registered, together with 
all personal property in the possession or custody, or under the 
control of such person, and found in the building, or in any yard or 


inclosure connected with the building in which the same may be set up, 
shall be forfeited. 


Section 3305 declares that— 


The distillery, distilling apparatus, and the lot or tract of land 
on which it etands, and all personal property on said premises used 
in the business there carried on, shall be forfeited to the United 
States. 


Section 16 of act of February 8, 1875 (18 Stat., 310), is 
still more comprehensive and explicit. It declares that— 


All distilled spirits or wines, and all stills or other apparatus, 
fit or intended to be nsed for the distillation or rectification of 
spirits, or.for the compounding of liquors owned by such person, 
whererer found, and all distilled spirits or wines and personal prop- 
erty found in the distillery or rectifying establishment, or in any 
building, room, yard, or enclosure connected therewith, and used 
with or constituting a part of the premises; and all the right, 
title, and interest of such person in the lot or tract of land on 
which such distillery is situated, and all right, title, and interest 
therein of every person who knowingly has suffered or permitted the 
business of a distiller to be there curried on, or has connived at 
the same ; and all personal property owned by or in possession of 
any person who has permitted or suffered any building, yard, 
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or enclosure, or any part thereof, to be used for purposes of in- 
gress or egress to or from such distillery which shall be found in 
any such building, yard or enclosure, and all the right, tit'e, and 
interest of every person in any premises used for ingress or egress 
to or from such distillery, who has knowingly suffered or per- 
mitted such premises to be used for such ingress or egress, shall be 
forfeited to the United States, 

It would be difficult to make a statute more specific 
or comprehensive. It is intended to embrace every phase 
of fraudulent and criminal conduct and to put the per- 
son having a guilty knowledge, or occupying the position 
of accessory, on the same plane with the principal, or, 
rather, it makes them all principals in the commission of 
the fraud. 

Further than this, it charges the wrong against the 
property itself. The land upon which the distillery is 
situate, the personal property used in and about the prem- 
ises,and all the personal property of the distiller, wherever 
found, are tainted, and become forfeited to the Govern- 
ment. 

In the case of Dobbins’s Distillery vs. The United States 
(6 Otto, 395) it is decided that: 

Where the owner of a distitlery and other property connected 
therewith Jeased them for the purpose of distilling, the acts or 
omissions of the lessee in carrying on the business of distilling 
while he was in possession, and with intent to defraud the reve- 
nue, although they are unknown to the owner, subject the distil- 
lery and auch other property to forfeiture to the United States. 

And Mr. Justice Clifford, in delivering the opinion, 
on page 399, says: 

The forfeiture claimed in the information is aimed against the 
distillery, and the real and personal property used in connection 


with the same, including the real estate used to facilitate the 
operation of distilling, and which is conducive to that end as the 
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means of ingress or egreas, and all personal property of the kind 
found there, together with the distilled spirits and stills wherever 
found. 

Nor is it necessary that the owner of the property should have 
knowledge that the lessee and distiller was committing fraud on 
the public revenue, in order that the information of forfeiture 
shoukl be maintained. If he knowingly suffers and permite his 
land to be used as a site for a distillery, the law places bim on the 
same footing as if he were the distiller and the owner of the lot 
where the distillery is located; and if fraud is shown in such a 
case the land is forfeited, just as if the distiller were the owner. 
(Burronghs, Taxation, 67). 


In concluding the opinion, the learned judge also says: 

Viewed in that light, the legal conclusion must be that the un- 
lawful acts of the distiller bind the owner of the property, in re- 
spect to the management of the same, as much as if they were per- 
mitted by the owner himself. Power to that effect the law vests 
in him by virtue of his lease; and if he abuses his trast, it is a 
matter to be settled between him and his lessor, but the acts of 
violation as to the penal consequences to the property are to be 
eonsidéred just the same as if they were the acts of the owner. 

If such is the law in regard to an innocent owner of 
premises, how much stronger is it where he has guilty 
knowledge, as was the case with Dixon. 

Under the agreed statement of facts there can be no 
question that the frauds committed were sufficient to work 


a forfeiture of the property seized by the collector. 
II. 


When did the forfeiture take place? 

The authorities are abundant upon this point. It took 
place at the time of the commission of the offense, and 
not at the time of seizure. 

One of the first authoritative decisions made upon this 
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subject was in the case of United States vs. 1960 Bags of 

Coffee, (8 Cranch, 398). It was an appeal from the sen- 

tence of the circuit court for the district of Maryland, 

which had restored a quantity of coffee which had been 

seized and libeled for violating the non-intercourse act. 
That act declared : 


“That whenever any articles, the importation of which is pro- 
hibited by this act, shall, after the 20th of May next be imported 
into the United States, all such articles shall be forfeited.” 


In that case, after the act of forfeiture had been com- 
mitted and before seizure, certain parties had, in good 
faith and without the knowledge of the forfeiture, pur- 
chased the coffee. 

The question, therefore, was at what time did the for- 
feiture take place? Was it on the instant of committing 
the act of forfeiture or when the seizure was made? And 
the court holds that the forfeiture takes place at the time 
of the commission of the offense, and avoids subsequent 
sale to an innocent purchaser, although there may have 
been a regular permit for landing the goods, and although 
the duties may have been paid. 

On page 405, in giving the opinion, the court used the 
following language : 

It is true that cases of hardship and even absurdity may be sup- 
posed to grow out of this decision, but, on the other hand, if by a 
sale it is put if the power of an offender to purge a forfeiture, a 
state of things not less absurd will certainly result from it. 

When hardships shall arise provision is made by law for afford- 
ing relief under authority much more competent to decide on such 
cases than this court ever can be. 

In the eternal struggle that exists between the avarice, enter- 


prise, and combinations of individuals on the one hand, and the 
power charged with the administration of the laws on the other: 


— — — 9 - 


13 


severe laws are rendered necessary to enable the executive to 
carry into effect the measures of policy adopted by the legislature. 
To them belongs the right to decide on what event a divesture of 
right shall take place, whether on the commission of the offense, 
the seizure, or the condemnation. In this instance we are of 
opinion that the commission of the offense morks the point of time 
on which the statutory transfer of right takes place. 


In United States vs. The Brigantine Mars (8 Cranch, 
417), the court held that “a forfeiture under the third sec- 
tion of the act of 28th June, 1809, ch. 9, will over-reach 
a bona fide sale to a purchaser for valuable consideration 
without notice of the offense.” 

In the case of Gelston vs. Hoyt (3 Wheaton, 311), it is 
held that a forfeiture attaches in rem at the moment the 
offense is committed and the property is instantly devested. 

In the case of Wood vs. The United States (16 Peters, 
342), Mr. Justice Story, on page 362, says: 

The success of the fraud in evading the vigilance of the public 
officers, so that it is not discovered until after the goods have 
passed from their custody does not purge away the forfeiture, 
although it may render the detection of the offense more difficult 
and more uncertain. The whole argument turns upon this, that if 
the custom-house officers have not pursued the steps authorized 
by law to be pursued by them, by directing an appraisement of 
the guvods in cases where they have a suspicion of illegality or 
fraud or no invoices are produced, but their suspicions are lulled 
to rest, the goods are untainted by the forfeiture the moment they 
pass from the custom-house. We can not admit that such an in- 
terpretation of the objects or langnage of the sixty-sixth section 
is either sonnd or satisfactory. 

In the case of Caldwell vs. The United States (8 How- 
ard, 366) it is decided that under the sixty-eighth section 
of the act of 1799— 


The forfeiture is the statutory transfer of right to the goods at 
the time the offence is committed. The title of the United States 
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to the goods forfeited is not consummated until after judicial con- 
demnation, but the right to them relates backwards to the time 
the offence was committed, so asto avoid all intermediate sales of 
them between the commission of the offence and condemnation. 


And that— . 


Under the sixty-sixth section of the act, in which the forfeiture 
is the goods or their ralue, the United States have no title in the 
goods until an election has been made either to recover the goods 
or their value, Therefore, under that section, any rights in the 
goods acquired bona fide by third persons in the mean time are pro- 
tected. 


In the course of the opinion Mr. Justice Wayne says: 

In the first, the forfeiture is, the statutory transfer of right to the 
goods at the time the offence is committed. If this was not so, the 
transgressor, against whom, of course, the penalty is directed, 
would often escape punishment and triumph in the cleverness of 
his contrivance by which he has violated the law. The title of 
the United States to the goods forfeited is not consummated until 
after judicial condemnation; but the right to them relates back wards 
to the time the offence was committed, so as to avoid ail interme- 
diate sales of them between the commission of the offence and con- 
demmat ion. 

The distinction arises from the fact that in one section 
the declaration of forfeiture is absolute and unconditional, 
while in the other it is in the alternative. 

In the opinion above noted the learned judge refers 
with approval to the cases of United States vs. 1,960 Bags 
of Coffee; United states vs. The Brigantine Mars, and Gel- 
ston vs. Hoyt. 

The foregoing cases relate mainly to the customs laws 
of the United States, and all of them hold that where the 
statute declares a forféiture in absolute terms, it takes 
place upon the commission of the offense. 


The sections of the internal-revenue laws hereinbefore 


i 


é. 


~ 


15 


quoted are equally explicit and absolute in the terms by 
which they declare a forfeiture. In fact the form of ex- 
pression is precisely the same as that adopted in the cases 
previously considered, and the doctrine announced has 
been applied by the courts to the provisions of the internal- 
revenue laws, and is particularly applicable to the case 
now under consideration. 

- ease of Henderson’s Distilled Spirits (14 Wallace, 
11 decided that— 


a forfeiture is made absolute by statute a decree of con- 
detiiaticon relates back to the time of the commission of the wrong- 
ful ts, nd takes effect from that time, and not from the date of 
the deerve, Accordingly where a removal of distilled spirits from 
the place where distilled, with intent to deſraud the United States 
of the tax thereon, was alleged as a ground for the forfeiture of 
the spirits, it was held that neither the subsequent payment of the 
taxes sor the fact that the claimant was an innocent purchaser, 
without notice of the wrongful acts of the antecedent owner, con- 
stitute a defense to the charge. 


And Mr. Justice Clifford in his opinion says: 


Repeated decisions of this court have established that rule in all 
cases where the forfeiture is made absolute by the act of Congress, 
and it necessarily follows that neither the subsequent payment of 
the duties nor the fact that the defendant is an innocent pur- 
chaser, without notice of the wrongful acts of the antecedent 
owner, constitutes any defense to the charge contained in the 
fourth article of the information. Many such adjudged cases are 
to be found in the reported decisions of this court, and it must be 
admitted that they establish the rule beyond all doubt, ‘hat the 
forfeiture becomes absolute at the commission of the prohibited 
acts, and that the title from that moment vests in the United 
States in all cases where the statute in terms denounces the for- 
feiture of the property asa penalty for a violation of law, without 
giving any alternative remedy, or prescribing any substitute for 
the forfeiture, or allowing any exceptions to its enforcement, or 
employing in the enactment any language showing a «different in- 
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tent; and that in all such cases it is not inthe power of the of- 
fender or former owner to defeat the forfeiture by any subsequent 
transfer of the property even to a bona fide purchaser for value 
without notice of the wrongful acts done and committed by the 
former owner. 


In the case of Thatcher’s Distilled Spirits (13 Otto, 
679) the same doctrine is announced, and Mr. Justice 
Miller, in delivering the opinion, says: 

Though claimant's counsel sets up the innocence of the present 
claimant in regard to the fraud or any knowledge of it, it can 
hardly be necessary at this day to reconsider the doctrine that 
when the act has been done which the law declares to work a for- 
feiture of the property, the right of the Government to seize the 
property, and assert the forfeiture, attaches at once, and may be 
‘pursued by the Government whenever and in whose bands soever 
that property may be found. (See Henderson's Distilled Spirits, 14 
Wall., 44.) 

The ease of Dobbins’s Distillery vs. The United States 
(in 6 Otto), heretofore referred to, is also in point. 

On the 8th of June, 1878, Mr. Attorney-General 
Devens (16 Opinions, 41), in answer to a letter from 
the Secretary of the Treasury asking for an opinion upon 
the subject, held that : 

Where an act is committed by the owner of a distillery by which 
a forfeiture thereof is incurred under the revenue laws, and sub- 
sequently the owner conveys the property to an innocent pur- 
chaser without notice of the commission of the act, the property 
remains still subject to the forfeiture incurred. The conveyance, 
in such case, pusses no title as against the United States. 

Thus it will be seen that in every case where this sub- 
ject has been considered by the Supreme Court of the 
United States the decision has been that the forfeiture 
takes place at the time of the commission of the offense. 
The title and ownership pass from the wrong-doer to the 
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Government, and no act of seizure is required to effect 
the change. 

This question has been considered at different times in 
the circuit and district courts of the United States, and, 
so far as a record has been made of their holdings, the 
weight of authority seems to be clearly in favor of the 
doctrine that the forfeiture takes place at the time of the 


offense. 

In the case of The United States vs. 7 Barrels Distilled 
Oil (6 Blatchford, 174), Benedict, judge, held that: 

Where the owner of personal property, mortgaged by him to 
another person, remains in possession of it after giving the mort- 
gage, and commite acte in respect to each property which work a 
forfeiture of it to the United States, under the twenty-fifth section 
of the internal-revenue act of March 2, 1867 (14 U. 8. Stat. at 


Large, 483), it must be condemned,even though the mortgagee is 
ust chews to Reve Geen coneemaes esters: 


— — 
Treasury for a remiesion of the forfeiture as respecte his demand. 


In United States v. 56 Barrels of Whiskey (1 Abb., U. 
S., 93, 4 Internal-Revenue Record, 106), Ballard, judge, 
held that— 


A bona fide purchaser of personal property, which has been for- 
feited to the Government by previous acts of the former owner, is 
not protected against the title of the Government. The right of 
the Government founded on the forfeiture must prevail over any 
title acquired by purchase subsequent to the forfeiture. 

The general rule in respect to the time when a forfeiture takes 
effect is, that when a statute denounces a forfeiture of property 
as the punishment of a violation of law, if the denunciation is 
expressed in direct terms and not in alternative, the forfeiture 
takes place at the time when the offense is committed, and op- 
erates at that time as a statutory transfer of the right of property 
to the Government. 
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In United States v. Whiskey (11 Internal- Revenue Rec- 
ord, 109, eastern district of Pennsylvania), Cadwalader, 
judge, held that — | 


The merits of the controversy do not depend upon the state of 
things existing at the time of the detention or seizure, but upon 
the question whether a forfeiture had previously been incurred. 
If it had been incurred the title of the United States will have re- 
lation to the time when it was incurred ; and the cauees of forfeit- 
ure supposed by the seizing officer to have existed are, in that case, 
immaterial, if any sufficient cause alleged in the information is 


established by the evidence. The Supreme Court have often said, 


in effect, that in such cases the property is not forfeitable because 
it has been seized, but is seized because it was previously forfeited. 


In case of United States v. 100 Barrels of Spirits (1 
Dillon C. C., Rep. 57, 12 Internal-Revenue Record, 153), 
Dillon, judge, held that— 


It is to be taken as settled doctrine that when a statute in terms 
denounces a forfeiture of property as penalty, for violation of law, 
without alternative of value or other qualitications or provisions, 
or language showing a different intent, the forfeiture takes place 
absolutely and instantaneously on the commission of the offense ; 
title rests in the Government from that moment, and it is not within 


the power of the offender or former owner to defeat the forfeiture - 


by a subsequent transfer, even to a bona fide purchaser. 


This is the same cause which went to the Supreme Court 
and is reported in 14 Wall., heretofore referred to. 

The same holding is made in United States vs. 21 
Bbls. High Wines (6 Int. Rev. Rec., 213); . United States vs. 
The Distillery at Spring Valley (11 Blatchf., 255); United 
States vs. 76,125 Cigars (18 Fed. Reporter, 147). 

Considering the adjudications in all the courts they sus- 
tain the view taken by the Government in this case, and 
they are fully supported by sound reason. 


L 
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If the distiller or dealer knows that a’ fraudulent and 
willful violation of the laws, whether known or unknown 
to the outside world, will devest him of his ownership and 
control of his property, he will be far more careful in the 
manner of conducting his business. If he is honest and 
upright he need entertain no fears, nor will he suffer any 
loss or inconvenience. If, on the other hand, he is led to 
believe that no harm can come to him, however iniquitous 
his course, until he is found out, his effort may and often- 
times will be not to avoid wrong, but to prevent its dis- 
covery. His study will be how not to be found out. He 
may pursue a course of “crookedness” for months, or 
even years, with only the risk of discovery, and ifat any 
time he has reason to apprehend danger to or interference 
with his unlawful business, as soon as he sees the danger 
he can part with his property by sale or mortgage, and 
when the seizure is made, innocent purchasers step in to 
claim it. : 

The same cunning that enables him to commit and con- 
ceal fraud upon the public revenue, will enable him to 
dispose of his property, whenever the danger of forfeit- 
ure is imminent. Against this condition of things the 
Government would oftentimes be powerless to protect its 
self. The law of forfeiture is not only for the benefit of 
the Government, but also for the benefit of honest deal- 
ers, who are at times necessarily brought into com petition 
with dishonest ones. 

It is true that this rule may sometimes work a hard- 
ship to men who honestly and in good faith make pur- 
chases of property. But this would very seldom occur. 
Let it be understood that illicit distilling works a for- 
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feiture of property, and the public will hecome cautious 
and exercise greater care. If Stowell, in this case, had 
gone over the building for which he was willing to pay 
$8,000, he would have discovered the evidences of the 
carrying on of an illicit business. The cases of real hard- 
ship are few, and the injury in this respect is not to be 
compared with the harm which would come to the Gov- 
ernment and the public by the adoption of the rule that 
forfeiture can only take place at the time of seizure. 

More than this, it should be remembered that every 
person who considers himself aggrieved by the enforce- 
ment of a forfeiture may appeal to the Secretary of the 
Treasury for relief, and he should be required to make 
his appeal to the Secretary rather than attempt to neutral- 
ize those provisions of the law which render it effective 
in the suppression of fraud and the — of the 
Government. 


III. 


The claim of counsel that the statutes here under con- 
sideration should be construed strongly against the Gov- 
ernment can not be sustained by reason or authority. 

In the case of Taylor vs. The United States (3 How- 
ard, 197), it is distinctly held that— 


Revenue laws for the prevention of fraud, for the suppression of 
a public wrong, or to effect a public good are not in & strict sense 
penal acta, although they impose a penalty. But they ought to be 
so construed as most effectually to accomplish the intention of the 
legislature in passing them instead of being construed with great 
etrictness in favor of the defendant. 


The above case is approved and the same doctrine 
stated in Cliquot’s Champagne (3 Wall., 114), and in 
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United States vs. 100 Barrels of Spirits (12 Int. Rev. 
Rec., 153). 


From the foregoing authorities, as well as from the 
letter of the statute, the following propositions are estab- 
lished : 

First. That Dixon being the owner of the property and 


‘the lessor of the same to the illicit distillers, and having 


full knowledge of the purposes for which they obtained 
it, and the frauds they were perpetrating against the Gov- 
ernment, becomes himself subject to all the forfeitures and 
penalties imposed by the statute the same as if he were 
the actual distiller. 

Second. The forfeiture operates upon the property 
itself, and the land, distillery, fixtures, and personal prop- 
érty become forfeited to the Government. 

Third. This forfeiture takes place at the time of the 
commission of the offense denounced by the statute and 
not at the time of the seizure. 


The still was put in place and the fraudulent work 
begun in September, 1884. It follows, therefore, that in 
September, 1884, this real and personal property became 
forfeited. By reason of the forfeiture it passed from the 
control and ownership of Dixon to the Government, and 
all conveyances, mortgages, and transfers of every kind 
made by Dixon after such forfeiture were void and gave 
no title or interest whatever to Stowell and Bevington. 

Stowell claims title to the land and fixtures under a deed 
executed to him on the 13th day of October, 1884, and 
Bevington claims the horses and other property by bill of 
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sale dated November: 11, 1884. Both transactions were 
subsequent to the forfeiture. Stowell obtained nothing by 
his deed for the reason that Dixon had nothing to convey, 
the land having passed out of his ownership by the for- 
feiture, which occurred in September. So also the bill of 
sale to Bevington was equally worthless, as the property 


included in it had been forfeited to the United States more 


than a month previous to that time. The fact that these 
men were innocent purchasers is of no avail. They could 
not obtain title from one who had no interest or title in 
the property. It is the case of one who attempts to sell 
what he does not own. The purchaser, however innocent, 
obtains nothing by the transaction. 

In the brief of counsel for claimants they contend 
that the question is whether the property of a person, 
innocent of any charge or suspicion of crime or negli- 
gence, is to be forfeited because a third person has com- 
mitted an offense. 65 

I submit that the learned counsel misapprehend the 
facts and the question to be decided. Neither Stowell 
nor Bevington make any pretense of ownership until 
after the forfeiture. Itis the guilty party, Dixon, whose 
property is forfeited. It never was and is not now the 
property of the claimants. 

It is true that in the agreed statement of facts it appears 
that Stowell took a mortgage for $2,500 in June, 1883. 
He does not, however, claim anything under it; he saw 
fit to give up this mortgage and take a deed for the prem- 
ises in October. This is a surrender of whatever claim he 
might have had, and a declaration that he will rely upon 
his deed. The mortgage was merged in what he supposed 
to be a higher and better title, to wit, the quit claim, and 
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by which he expected to become the abeolute owner of the 
entire estate and interest in the land. He gave up one 
claim for what he thought to be a better one. But even 
if the mortgage had never been canceled, and no deed had 
intervened, still his claim to the property would fail. 

He permitted the property upon which he had his mort- 
gage to remain in the occupation and control of Dixon, 
who assumed all the rights and privileges of ownership, 
thus leaving it in his power to commit frauds and to be a 
party to frauds against the Government, and it would be 
a dangerous doctrine to say that a mortgagor, im possession 
of real estate, might carry on an illicit distillery upon the 
mortgaged premises, and shelter the property from forfeit- 
ure by the fact that it was blanketed with a mortgage to 
the extent of its value. The forfeiture denounced by the 
statute is aimed at the land, the property itself, and when 
the illicit and fraudulent distilling is carried on, it taints 
and attaches to the property. If the execution of a mort- 
gage or bill of sale were permitted to shelter property 
which would otherwise become forfeited to the Govern- 
ment, it would open the door to endless crimes against the. 
revenue laws. 

It is hardly necessary, however, to consider. this ques- 
tion now, as no claim of that kind is made by Stowell and 
Bevington. But if such a claim was made, the case of 
The United States v. All the Distilled Spirits, etc. (2 Ben., 
486, 8 Internal Ri venue Record 81), and the case of United 
States v. Seven Barrels of Oil, heretofore referred to, as 
well as others, might be cited as directly in point. 

: ALfnonso Hart, 
Solicitor of Internal Revenue. 
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This brief is submitted in place of an oral argument, 
under a stipulation to submit, in accordance with an under- 
standing between the attorneys for the respective parties, 
a year ago. 

O. W. CHAPMAN, 
Solicitor- General. 
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The only material part of the record is the agreed facts at 9. 

By clause 5 of the agreed facts it appears that neither of the: 
claimants knew that an illicit business was carried on in the 
premises, and that a legal business was ostensibly and actually 
carried on there. The court must find that these claimants were 
innocent, not only of any wrongful intent, but even of negligence or 
blame of any kind. The question then to be argued is whether the 
property of a person innocent of any charge or suspicion of crime or 
negligence is to be forfeited and he thereby punished because a 
third person has committed an offence. To the consideration of 
this question we invite the attention of the court. 


1 . 

A. Penal laws are to be construed strictly. 

1 Black Com. 91. 

Margate Pier Co. vs. Hannum, 3 B. & Ald., 266. 

Edwards vs. Dick, 4 B. & Ald., 212. 

Green vs. Gemp, 13 Maas., 518. 

Reed vs. Davis, 8 Pick, 513 

Caledonian Railway vs. North British 

Railway, 6 App. Cases, 122. 

Walton, ex parte, 17 Ch. Div., 756. 


Jackson vs. Collins, 3 Cow, 89, 96. 
People vs. Utica Ins. Co., 15 Johns, 258, 380. 


We quote the words of Thompson, C. J., in the last case cited? 
Such construction ought to be put upon a statute as may best 
answer the intention which the makers had in view. And this in- 
tention is sometimes to be collected from the cause or necessity of 
making the statute and sometimes from other circumstances ; and 
whenever such intention can be discovered it ought to be followed 
with reason and discretion in the construction of the statute. 
although such construction seem contrary to the letter of the statute. 
Where any words are obscure or doubtful the intention of the legis- 
lature is to be resorted to in order to find the meaning of the words. 
A thing which is within the intention of the makers of a statute is 
as much within the statute as if it were within the letter, and a thing 
which is within the letter of the statute is not within the statute 
unless it be within the intention of the makers.” 


B. Especially forfeitures are not favored. 


| Hubbard vs. Taunton, 3 Taunt., 177. 
* Adams vs. Bancroft, 3 Sumn., 386. 
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Forfeiture is a punishment, and therefore, if a man whois wholly in- 
nocent can ever be punished for the crime of another, it must require 
language absolutely unequivocal before the court will so construe a 
statute. The cases we have cited show how strong the language 
must be. The language of the law and the intent of the law must 
clearly coincide in requiring such a construction. All the cases as- 
sume that in order to subject property to a forfeiture, the owner 
must himself have violated the law or must knowingly have 
suffered the property to go into possession of and control of some 
other person engaged in the regulated business. That is, if he 
either himself violates the law or knowing that another is violating 
the law permits him to have the use of his property in the unlawful 
business, or even permits him to have the use of his property in a 
business which is lawful, only if it be lawfully conducted, he may 
forfeit the property. There must be some degree of blame on the 
owner of the property ; for property has no guilty character except 
as connected with persons who are chargeable with responsibility or 
blame. If the owner is absolutely innocent the property cannot be 
forfeited. The mere accident of its situation cannot give it a 
criminal character independent of its owner’s fault. 


U. S. vs. Barrels of Spirits, 1 Low., 239. 
Dobvins vs. U. S., 96 U. S., 359. 


IIL 


The general object of the statute is to enforce the payment of a 
tax on all liquor manufactured. It proposes to accomplish this ob- 
ject by inflicting punishments of fine, imprisonment and forfeiture 
on all actually guilty of attempting to defraud the government of the 
tax and by requiring vigilance on the part of all who are in any way 


concerned in, the husiness and property to prevent and disclose any 


illegal acts under a penalty of a forfeiture of their goods. The 
legislature thought that the watchfulness of a man whose property 
was in danger would be greater than that of any government officer. 
Therefore every one concerned with an open distillery is bound to see 
that the Jaw is not violated. If he chooses to leave his property in such 
a distillery, he does so knowing the risk and ought first to satisfy him 
self that there is no violation of law. 

But if the distillery is a secret one and the owner is in ignorance 
of its existence and in no fault, what conceivable purpose is served 
by punishing him by a forfeiture of his property ? ‘ 


IV 


If then the construction of the statute claimed by the government 
is first unjpst, and second in no way within the object or intent of 
the law, the next question would seem to be whether the words of 
the statute are so imperative that we are driven to say that congress 
intended this unjust and unreasonable thing when they passed the 
law. We claim on the contrary that it clearly appears that the in- 
tention was just and reasonable and that congress does not deserve 
the imputation which the government would cast upon them. 
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Examining the whole chapter, Rev. Stats. Title XXXV, Chap. 4, 
in the light of these principles we find the law contemplates, (1) 
open lawful distilleries which are stringently regulated with numer- 
ous penalties and forfeitures. 


§$ 3259, 3260, 3262, 3263, 3264, 3267, 3269, 3271, 3275, 3277, 3279. 
3280, 3283, 3284. 3286. 3288, 3303, 3304, 3305. 

In all cases arising under these sections knowledge of the nature . 
of the busiuess at least is either expressly required or is assumed 
from the very nature of the thing. Thus every such open distillery 
must have a conspicuous sign stating that it is a distillery. 53279 

For instance the elaborate provisions of 53269 are absurd if ap- 
plied to an illicit distillery. Of what consequence is it whether the 
pipes are painted black or red so long as the whole is concealed and 
secret. 

The spirit of the law is farther well indicated by §3262 which con- 
tains elaborate provisions, the sole object of which appears to be to 
protect the government on one side and on the other to secure all 
innocent parties from loss. The spirit of that section is that 
no person is to be subjected to the forfeiture unless he has con- 
sented to assume that liability. 

Thus it is said in U. S. vs. Distillery at Spring Vale, 11 Blatch., 
255, 271 “It was therefore determined not to permit the business of 
distilling to be carried on unless nor until all the impediments to the 
creation and enforcement of a contempiated lien as well for penalties 
as taxes, and all impediments to the forfeitures were removed and 
this was important to prevent any suggestion that the law violated 
the constitution or its fundamental principles and also to hinder any 
allegation that property has been forfeited belonging to one who had 
not consented voluntarily to place it within the operation of and 
make it expressly subject to the law.” 

Then follows a summary of the section and the judge proceeds as 
follows : “The act of the owner is voluntary. His stipulation is in 
its nature and so far as any constitutional question is involved his 
stipulation is in effect that the forfeitures shall have operation not- 
withstanding his ownership.” 

It is clear then that the statute both by its express provisions and 
by necessary implication, in the case of open distilleries, imposes no 
forfeiture except on those who have expressly consented or know- 
ingly exposed their property to the risk of forfeiture. 

But there is another class of distilleries against which the law is 
also aimed; which are (2) illicit distilleries. This falls under §§ 3257 
and 3281, which latter section has been superseded by St 1875, c. 

§ 16. In this latter case the owner of the property may be who 
innocent of any knowledge of the existence of the distillery. The 
proposition which we desire to maintain is that if he is ignorant of 
the existence of the distillery, his property cannot be forfeited. 

As we have seen in case of lawful distilleries no person’s 
are forfeited unless he has knowingly . them to forfeiture. 
There is no reason why any harsher rule should be applied in case 
of illicit distilleries. 
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In speaking of this section the court says: “Section 3281 contains 
various provisions for forfeiture. It forfeits (1) spirits and distillery 
apparatus owned by the illicit distiller wherever found. (2) All 
spirits and personal property found on the premises of the illicit 
distillery.“ (3) The interest of the distiller in the premises. (4) The 
interest of every one who has permitted the use. (5) Personal prop- 
erty on premises used for egress. (6) Real estate knowingly allowed 
to be used for egress. Knowledge of the use of the place asa dis- 
tillery at least, whether in an unlawful manner or not, seems to be 
clearly predicated in all these cases except the fifth. The illicit dis- 
tiller knows his own fraud, it is presumed, and so his spirits and 
apparatus are forfeited wherever found. The owner of all spirits 
and personal property found on the premises of the illicit distillery 
is held to forfeit it on the view that being on the premises, it is pre- 
sumed to be used in the illicit business or to be its product and that 
the owner is bound to know that it is a distillery. The interest of 
the illicit distiller in the distillery premises is forfeited because he 
is presumed to know the fraud. The interest in the premises of 
every person who h-s knowingly suffered or permitted the business 
of adistiller to be there carried on or has connived at the same 
is forfeited because knowing that the place was used for a dis- 
tillery and permitting it to be so used, he is made responsible for its 
use in a fraudulent.manner. The interest in any premises held for 
egress and ingress to or from the illicit distillery ‘of every person 
who has knowingly suffered or permitted such premises to be used 
for such ingress or egress is forfeited, because knowing that the 
place was used for a distillery, and permitting his premises to be 
used fcr ingress or ezress to and from such distillery, he is made 
responsible for its use in a fraudulent manner. In every one of these 
five cases thére is to be knowledge that there is a distillery.” 
Gregory vs. U. S., 17 Blatch., 328-9. 

It is undoubtedly true that the presumption is against any one 
whose property is found in the illicit distillery, especially if such 
property is in its nature adapted to use in the illegal business. But 
it is equally clear that the owner may rebut this presumption and 
prove that he was wholly inhocent. “If the condition in which it 
was found brings it within the words of the clause in the section, the 
onus is upon the claimant to make out to the satisfaction of the 
court and jury that the situation of the property was consistent with 
his innocence.” Nelson J., in U. S. vs. One Still. 5. Int. Rev. Rec., 
189. Take the case for instance of stolen property. It is clear that 
it would be unjust, unreasonable and preposterous that the real 
owner should forfeit such property by its being found in an illicit 
distillery. Suppose that a person drives his horse upon premises 
secretly used as a distillery for some innocent and legitimate purpose 
and while there the distillery and the horse are seized, cannot he 
claim it? 

These illustrations and others of the like class which will suggest 
themselves prove two points; first, that innocence may be proved, 
and second, that there are exceptions to the literal meaning of the 
law. The moment it is admitted that there are such exceptions the 
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matter is settled, for if there is any exception, no one will dispute 
that our case will fail within it. 2 Op. Attorney Gen. 428. 


The Bello Corrunes 6 Wheat 152. 
Peisch vs. Ware, 4 Cranch 347, 362. 


VI 


It ought to be enough simply to state our position. If a man 
leaves his property and parts with the control of it for a legal and 
proper purpose, no act of the tenant, unknown to him,and without 
his consent, can deprive him of his property. 


VIL 


We understand that the decision in U. S. vs. 33 Barrels of Spirits, 
I Lowell 239, covers this case; and we cite the words of Judge 
Lowell: „It is impossible to believe that any such sweeping con- 
demnation is intended to be passed founded upon mere proximity in 
place upon the goods of all persons, innocent or guilty.“ 

It is a rule of law as well as of natural justice that statutes 
will not be understood to forfeit property except for the fault of the 
owner, general or special, unless such a construction is unavoidable. 


VIII 


As the statute has absolutely required the assent of the landlord 
or lessor to the business of licensed distilling, it would certainly 
have reserved to him some power to control the property and re- 
strain violations of the law, if it had intended to hold him responsible. 
If the law is as is claimed by the government the case would stand 
like this: A man lets his estate for a legal and legitimate business. 
After a time he learns that the tenant has set up an illicit still. He 
has no power to enter the premises and stop him. He can only in- 
form the government officers that they may come and sieze the 
premises; that is, may come and sieze his own property. The gov- 
ernment constriction of this statute says to the landlord: “If | 
give us any information of the illegal acts of your tenant, you shall 
be punished by a heavy fine.” Our construction says to the land- 
lord: “If you do not as soon as you learn of the crime of your tenant 
inform the government, you shall be punished.” Which construc- 
tion will carry out the end of the law? Which construction is it 
probable the legislature had in view ? 


1 
We claim that any such construction would be unconstitutional. 
And we cite the dictum of the court in U. S. vs. Distillery at Spring 
Vale, 11 Blatch., 255, 271. 


X 


But it may be asked why congress did not more explicitly guard 
against such a construction as that claimed? The answer is that no 
congress for one moment supposed that the government would ever 
attempt to rob a citizen of his property, when it knew and admitted 
that he was guilty of no crime. e suggestion made in one case 
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that the remedy for an innocent person is to ask favor of some gov- 
ernment officer, is unworthy of the court. If a man has rights a 
court of justice is the place to maintain them. If he has no rights 
except by the favor of government officers, it is oppression. - But if 
a person humbled himself to beg, what encouragement has he, when 
the government with full knowledge of his innocence has instituted 
and pressed the prosecution. The place for discretion, if any, is in 
refusing to institute unjust suits. 


X 


In the very late case of U. S. vs. 16 barrels Distilled Spirits, to 
Ben., 486, the court although criticising the case in Lowell admit 
that the statute must be limited in some way and suggest another 
plan of escaping from its literal terms by limiting the forfeiture to 
goods found in the very room where the illegal acts were. This 
seems to us a very illogical way of avoiding the difficulty. It amounts 
to this. The court says the jorfciture is too unjust to be allowed in 
a case of magnitude, but if it is only a small amount of property 
which is effected, we will overlook the injustice. But even if this 
construction was adopted, there would be too small an amount of 
goods left here to make it worth the government's while to continue 
this controversy. 


XII 


There can be no question that the real estate is not liable to for- 
feiture. A farther qu stion arises as to what is part of the real 
estate. It is not a question of fixtures but of the division line be- 


tween real and personal estate. If an article is personal estate, it is 
not a fixture. If it is a part of the real estate and is severable by a 
tenant, is is a fixtyre ; but this is allowed only in favor of trade and 
not in favor of forfeitures and penalties. Ina case like that before 
the court the rule in its utmost strictness as between heir and 
executor is applicable and a!) machinery and other articles which are 
annexed to the reality or which go to make it the manufactory for 
which it is intended are part of the reality. 
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TIMOTHY CASE, RECEIVER, &C., VS. DAVID Mu. KELLY ET AI. 1 


1 UnitTep Srarzs OF AMERICA, \ * 
Eastern District of Wisconsin, 
Circuit Court of the United States for the Eastern District of Wis- 
consin. 


At a stated term of the circuit court of the United States for the 
eastern district of Wisconsin, begun and held according to law at 
the city of Milwaukee, in said district, on the first Monday (being 
the first day) of January, A. D. 1883—present, the Honorable John 
M. Harlan, associate justice of the Supreme Court of the United 
States, assigned to this circuit, presiding, and the Hon. Charles E. 
Dyer, district judge; also present, Henry Fink, marshal; Edward 
Kurtz, clerk—among other, the following proceedings were had, to 
wit: 

Timotny Cask, Receiver of the Green Bay & Minne- 
‘sota Railroad Company, Complainant, 
v8. oo 
Davip M. KLV, Henry Kercuum, Georce HIL xs, In Equity. 
& The Arcadia Mineral Spring Company, Defend- 
ants. - 


Be it remembered that heretofore, to wit, on the third day of July, 
A. D. 1879, came the above-named complainant, by his solicitors, 
Messrs. E. C. & W. C. Larned, and filed his bill of complaint against 
the above-named defendants as follows, to wit: 


2 Bill of Complaint. 


In the Circuit Court of the United States for the Eastern District of 
Wisconsin. In Equity. 


To the judges of the circuit court of the United States for the east- 
ern district of Wisconsin : 


Your orator, Timothy Case, receiver of the Green Bay & Minne- 
sota Railroad Company, who sues in behalf of said railroad com- 
pany, brings this his bill against David M. Kelly, Henry Ketchum, 
George Hiles, all citizens of the State of Wisconsin, and The Ar- 
cadia Mineral Spring Company, a corporation created by the laws 
of the Stute of Wisconsin and established at Arcadia, in said State, 
defendants. 

And — 22 your orator complains and says that on the 12th 
day of April, A. D. 1866, the said Green Bay & Minnesota Railroad 
Company, under the name of the Green Bay & Lake Pepin Ruilway 
Company, was duly incorporated by an act of the Legislature of 
Wisconsin, approved on the said April 12th, 1866, and that the 
name of said railroad company was subsequently changed, in con- 
formity with the law of the State of Wisconsin, to the Green Bay 
& Minnesota Railroad Company. 

On the 23d day of January, A. D. 1878, in a certain suit in 
chancery in this court, in which The Farmers’ Loan & Trust Com- 
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pany was complainant and the Green Bay and Minnesota Railroad 
Company was defendant, by a certain decretal order entered in said 
cause your orator, Timothy Case, was appointed receiver of the said 
railroad company and of all the property of the said company, real 
and — gyms was duly qualified as such receiver, and entered 
into the possession, control, and management of said railroad and 
all the property thereof. 

And your orator, said Timothy Case, receiver, was by the said 
decretal order empowered and directed to take possession of the 
road-bed, lands, right of way, and all the other — rty and rights 
whatsoever of said Green Bay & Minnesota Railroad Company 

wherever the same might be found, and with power to — 
3 such suits in the name of said railroad company as he shoul 

be advised by counsel to be necessary and proper in the dis- 
charge of the duties of his office and for acquiring, securing, and 
protecting the assets, franchises, property, and rights of the said 
railroad company. 

And it was by the said decretal order ordered that thg said Green 
Bay & Minnesota Railroad Company, or whoever might have pos- 
session thereof, should deliver over to said receiver all the property, 
real and personal, wheresoever found of said railroad company, and 
all contracts for the purchase of land, and all other equitable inter- 
ests which belonged to or were held in trust for said railroad com- 
pany or in which it had any beneficial interest. 

And your orator further shows unto your honor that the said 
railroad company previous to your orator’s appointment as such 
receiver had laid out, constructed, and operated a line of railroad 
from the city of Green Bay, in the county of Brown, in said State 
of Wisconsin, through the counties of Brown, Outagamie, Waupaca, 
Portage, Jackson, Trempealeau, and Buffalo to the terminus of said 
road at Eastmoor, on the east bank of the Mississippi river, in said 
county of Buffalo, in said State of Wisconsin; that a very large 
proportion of the right of way of said railroad for the whole extent 
of said line was, as your orator is informed and believes, donated 
to the said railroad by the owners of the lands through or adjoin- 
ing which said railroad was laid out, the consideration for such 
lonations being in every case the value to said donating party of 
the establishment of said line of railroad through or adjacent to the 
lands of such owner. 

That along the line of said railroad depots and stations were 
established at various points and places deemed most desirable and 
advantageous ſor the interests of said railroad company, the lands 
for such depot grounds and other property useful in connection 
therewith being in most cases donated by the owners of such prop- 
erty, the consideration for such donation being the advantages to 
accrue to such donating parties by the establishment of such depot 
on or near the property of such party. 

The said defendant Ketchum was appointed the president of the 
said railroad company in or about the year 1871, and served as such 
president until April, 1878. 

That the said defendant Kelly was the vice-president and gen- 
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eral manager of said railroad company in or about the month of 
January or February in the year 1872, and continued to act in such 
capacity until December 28, 1877. 

That the said defendant Hiles was the partner of said Kelly and 
Ketchum in various contracts for the construction of said railroad, 
and that said Hiles and — and Ketchum acted together in the 
obtaining and acquiring lands for said railroad company for its 
right of way and depot grounds along the line of said railroad dur- 
ing the said year 1872 and following years, and especially in obtain- 
ing the land and property hereinafter in this bill more specifically 
mentioned and described; that it was the duty of said Ketchum 
and Kelly as the officers and agents of said railroad company to 
obtain the title of all the right of way required for said road and 
for all property needed for depots, depot grounds, or other propert 
for such railroad company on the best terms possible, and in all 
such transactions to act solely for the benefit and advantage of said 
railroad company and not for their own private advantage, and to 

take the title to all property purchased and acquired for such 
1 right of way, depot, or other railroad purposes from any per- 

son or persons, or which should be donated by any other 
person or persons for any such purposes, in the name of said rail- 
road company ; and if the title to the same or any part thereof was 
taken by them or either of them in the name of the said defendants 
or of either or of any or all of them, to hold the title to the same as 
trustees of said railroad company, and for the sole use and benefit 
of said railroad company. 

And your orator charges that the said defendants, Ketchum and 
Kelly, have no right to take title to any property acquired by them 
for the right of way, depot grounds, or for any other purposes in 
connection with said railroad, in their own names or for their own 
benefit, and that all property so acquired by them, the title to which 
is vested in their names or in the name of either one of them, is held 
by them as trustees of said railroad company, and the said receiver 
of said railroad company is entitled to have the title to all of said 
ae wo conveyed to him as such receiver by deed from said de- 
fendants, and it is the duty of said defendants to execute a convey- 
ance to your orator of all such property. 

And your orator further shows unto your honor that on or about 
the 20th day of October, 1875, the said defendants, Henry Ketchum 
and George Hiles, obtained a deed from J. A. Briggs and wife to all 
that part of tlie N. 3 of the N. E. } of the S. W. } of sec. 32, tp 21, 
range 9, lying north of Main street, in the village of Arcadia, and 
east of the railroad of said company. 

And that on the 22d day of August, 1878, the said defendants, 
Kelly, Ketchum, and Hiles, obtained a deed of that date from Eben- 
ezer Thurston and wife of the N. W. } of the S. E. } of sec. 16, t’p 
21, range 7, in the village of Blair, containing forty acres. 

And on the day and year last aforesaid the same defendants ob- 
tained from Duke Porter a deed of that date of the right of way 
covered by the Green Bay & Lake Pepin Railway Company, one 
hundred feet in width, being fifty feet each side of the center line of 
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said railroad, and all the land lying on the north side of said railroad 
line in the N. E. } of the S. E. } of sec. 16, t’p 21, range 7, contain- 
ing forty acres. : 3 

And your orator further charges, upon information and belief, 
that the said defendants, Kelly, Ketchum, and Hiles, or one or more 
of them, have obtained the title, from parties to your orator at present 
unknown, of the following-described lands, to wit: 

The E. J of N. E. I sec. 10, t’p 21, R. 9. 

The S. W. } of N. E. } of sec. 15, t'p 21, R. 9. 

The E. J of N. W. } of sec. 15, t’p 21, R. 9. 

The W. 3 of S. E. } of sec. 15, t’p 21, R. 9. 

The S. E. 4 of N. W. } sec. 28, t’p 21, R. 9. 

The S. E. J of S. W. } sec. 28, t’p 21, R. 9. 

The S. W. 4 of S. E. of sec. 29, tp 21, R. 9. 

And your orator further charges that on or about the — day of 
August, 1873, the said defendants, Kelly, Ketchum, and Hiles, ob- 
tained from J. A. Briggs and wife a deed of the following-described 
property, viz.: 

The W. 3 of N. E. } sec. 32, t’p 21, R. 9 W., 80 acres. 

The N. W. } of S. W. J sec. 32, t'p 21, R. 9, 40 acres. 

The S. W. — of N. W. — sec. 32, t’p 21, R. 9, 40 acres. 

The N. 3 of N. E. of S. W. } sec. 32, t’p 21, R. 9, 20 acres. 

And ten acres off the east side of the S. E. } of N. W. I sec. 32, t’p 

21, R. 9 W. 
5 And afterwards same parties obtained a deed from Mrs. J. 
A. Briggs of the N. W. ten acres of the S. E. } of said sec. 32, 
t'p 21, R. 9, and of J. A. Briggs and wife, Nov. 3, 1873, all of S. E, } 
of N. W. } sec. 32, t’p 21, R. 9, lying south of the Trempealeau river, 
and all of N. E. } of N. W. } north and west of railroad track. 

And your orator further shows unto your honor that the said de- 
fendant Kelly has acquired title to lots 4 to 12 inclusive, in block 
13, and to all of blocks forty-three (43), forty-five (45), and forty-six 
(46), in the town of Seymour, in the county of Outagamie, in that 
part of the S. E. J of the N. E. } of sec. 32, in t’p 24, R. 18 E., bounded 
as follows: Commencing at a point 333 feet west of the N. E. corner 
of said S. E. } of the N. E. } of section thirty-two (32), thence west 
forty (40) rods, thence south twenty (20) rods, thence east forty (40) 
rods, thence north twenty (20) rods to the place of beginning, con- 
taining five (5) acres of ground. 

Also, to five acres of land used for depot pur in and about 
the depot or station of the said Green Bay & Mintiesota Railroad 
Company, and upon which such depot and station building is situ- 
ated, at Seymour, in the said county of Outagamie. 

And your orator further shows unto your honor that the said 
Kelly acquired title on or about the 27th day of June, 1877,-to forty 
acres of land by deed from L. G. and B. H. Merrill, of that date, viz.: 
S. W. } of the S. W. J of sec. 22, t'p 23, R. 4 W. 

That the consideration given for the property conveyed by the 
said last-pamed deed was the erection of a depot at or near said 
roperty and of a lot donated for church purposes, and was furnished 
y suid railroad company. 


of 
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And your orator further shows unto your honor that the said 
Kelly. has acquired title to the N. W. } of the N. E. } of sec. 21, t’p 
23, R. 13, containing forty acres; and also lots 1 to 17, in railroad 
addition to the village of Manawa, in the county of Waupaca, in said 
State. 

And your orator, upon information and belief, states and charges 
that all of said property in said towns of Seymour, Merrillan, 
Manawa, and Blair, and in said sections 32, 23, and 21, above 
described, was acquired by said Kelly for the use and benefit of the 
said railroad company; that the consideration of the same was given 
by said railroad company, and that the title to the said lots and 
lands and every part thereof, although nominally vested in the said 
Kelly, is in equity vested in the said railroad company; and suid 
Kelly is in truth and in fact the trustee of said railroad company as 
to all of said property and ought to be required by decree of this 
court to convey all of said lands to your orator as such receiver for 
the use and benefit of the said railroad company and its creditors. 

And your orator further shows unto your honor that the said 
mortgages described in the said foreclosure suit of the said Farmers’ 
Loan and Trust Company against the Green Bay & Minnesota Rail- 
road Company, conveyed to the said Farmers’ Loan and Trust Com- 
pany, in trust, to secure the bonds in said mortgages described, all 
and singular the lands, rights of way, and all the real and personal 
property then belunging to the said railroad company, and all such 
real and personal property and estate as the said railroad company 
might thereafter acquire, of every kind, nature, and character, in 

the said State of Wisconsin, all the issues and profits thereof, 
6 and all the rights to receive or recover the same, and all rail- 

way stations and depots, with all the appurtenances necessary 
or convenient for the same. 

And your orator charges that all of the lands above mentioned 
and described were obtained by the said parties for the use and hene- 
fit of the said railroad company and in trust for the said company ; 
that the consideration for the same was given by the said railroad 
company and the grantees in the several conveyances of the said 
property made to said defendants or either of them intended to con- 
vey the said property to the said railroad company for its sole 
and exclusive use and benefit, and the conveyances were made 
to, the said parties, who were at said time the officers and 
agents of said railroad company, with the understanding and upon 
the express assurance made by the grantees at the time of receivin 
such title, as your orator is informed and believes, that they, sai 
grantees, were acting for said railroad company, and that the title to 
said property then made in the name of said defendants or some of 
them would inure to the benefit of the said railroad company. 

That it is not in the power of your orator to give an accurate 
statement of all the other lots, tracts, and parcels of land belonging 
to suid railroad company to which the said defendants or some of 
them have acquired title in trust for said company or for the use 
and benefit of said ruilroad company, because the same have, as 
your orator is informed and believes, been in some cases taken 
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secretly and the title to the same in some cases not secured, and in 
other cases the title thereto has been taken in the name of other per- 
sons than said defendants. 

But your orator charges and insists that the title to all the land 
included within the right of way of said railroad company through- 
out the entire line of said road, and of all lands obtained for depots, 
depot grounds, and other uses and purposes of said road, and to all 
lands along the line of said railroad or contiguous to the same, or 
included in any of the towns, villages, or depot sites laid out by said 
defendants or any of them along said railroad which has been ob- 
tained by the said defendants or either of them from any person or 
persons by gift, grant, purchase, or agreement of any kind, whether 
the title to such property has been taken in their own name or in 
the name of either one or more of them, or in the name of any other 
party or parties: is in equity and good conscience the property of the 
said railroad company, and that the said property, in whomsoever 
the title thereto may be vested, belongs to said railroad company; 
and the said defendants and any and all other persons holding title 
to,the same or any part thereof at the instance and by the request 
of said defendants or some of them hold the same in trust for the 
use and benefit of said railroad company, and are each and every of 
them chargeable with notice of the rights and equities of said rail- 
road company, and are in equity bound to account to your orator as 
such receiver for the use and benefit of said railroad company for 
all gains, profits, and moneys received or obtained out of or for the 
use, sale, or disposition of any of the lands or property so held or 
obtained by them or either of them as aforesaid, and make and exe- 
cute to your orator good and sufficient conveyance or conveyances 
of all such lands, property, and interests so acquired or held by 
them or either of them as aforesaid; that the same may be held, 
used, and appropriated by your orator under the direction of this 
court to the use and benefit of said railroad company and the credit- 
urs thereof. : 3 

And your orator further shows unto your honor that the 

7 said defendant Hiles has conveyed portions of the property 
above described to the said defendant, The Arcadia Mineral 
Spring Company, especially by a conveyance executed by said 
George Hi'tes and wife to said Arcadia Mineral Spring Company, 
dated February 17, 1879, reference to which. deed and the record 
thereof is hereby made fora more full description of the property 
thereby conveyed ; but your orator shows unto your honor that the 
said Hiles is the president and chief manager of the said Arcadia 
Company, and that said company is chargeable with full knowledge 
and notice of all the rights, interests, and equities of the said Green 
Bay & Minnesota Railroad Company in the premises so conveyed, 
and that the said Arcadia Company holds the title to all said prop- 
erty so conveyed to it by said Hiles in trust for said railroad com- 


pany, and that your orator as receiver of said railroad company is 
entitled to have and receive from said Arcadia Company a convey- 
— of all of the said property conveyed to it by suid deed as afore- 
said. | 7 
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And your orator further shows unto your honor that the said de- 
fendant Kelly, on or about the 15th day of February, 1875, con- 
veyed to said defendant, George Hiles, a large amount of the prop- 
erty so obtained from said Briggs, Thurston, and Porter. 

But your orator charges that said Hiles was a partner with said 
Kelly in said land ttansactions, and that said Hiles had full notice 
of all the rights, interests, and equities of the said railroad company 
in all the property so deeded to him by said Kelly at the time of 
such conveyance to him by said Kelly and for a long time prior 
thereto, and that said deed was wholly without consideration, and 
that all of said property so deeded by said Kelly to said Hiles is 
subject, in the hands of said Hiles, to all the rights and equities of 
the said railroad company, and the said Hiles holds the same as 
trustee of said company and for its use and benefit, and is bound to 
make a conveyance of said property to your orator for the use and 
benefit of said railruad company and its — 

And your orator, upon information and belief, further charges 
that the said defendants, Kelly, Ketchum, and Hiles, have sold por- 
tions of the property deeded to them for the use and benefit of said 
railroad company, and have received large sums of money and notes 
secured by mortgages upon portions of said property and other con- 
siderations for such sales; all of which money, securities, and con- 
siderations are in fact the property of said railroad company, and 
should be paid by said defendants to your orator as such receiver for 
the use and benefit of such railroad company. 

And your orator further shows unto your honor that on the 17th 
day of March, 1879, the said Kelly conveyed to one August Geelir 
one lot in the said town of Seymour for the sum of $75, of which he 
received $25 in cash at the time of said sale, which said lot is, as 
your orator is informed and believes, one of the lots obtained by the 
said Kelly in trust for said railroad company, and that the said 
Kelly has appropriated to his own use the said amount received in 
cash without accounting to said railroad — or your orator for 
the same, and your orator fears that he will sell and convey other 
of the said lois or tracts so obtained and held by him for the use 
and benefit of said railroad company and appropriate the proceeds 
of such sales to his own use and benefit without accounting to your 
orator for the same. 

In consideration of the premises, and inasmuch as your orator has 

no sufficient remedy in the premises save in this, your honor’s 
8 court of equity, where matters of this kind are properly relieva- 

ble and cognizable, your orator prays that said defendants here- 
inbefore named may be made parties defendant to this suit, and be 
required to answer all and singular the prémises aforesaid fully and 
particularly, but not under oath, the oath of said defendants and of 
each of them being hereby expressly waived. 

And that the said defendants may be required by the order of this 
court to appear before one of the masters or commissioners of this 
court or such other person as this court may appoint and submit to 
an examination under oath touching the matters charged in this 
bill, and upon such examination may be required to produce all 
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such books, deeds, documents, and writings as they shall be required 
to produce by your orator, and which are in their possession or con- 
trol, relating to the matters and things herein set forth and alleged. 

And that the said defendants may be required by a decree of this 
court to convey, by good and sufficient deed or deeds, to your orator, 
as such receiver, all lots, lands, right of way, depot and depot 
grounds, or other property obtained or acquired by the said defend- 
ants or either of them, as afuresaid, and which are held by them for 
the use and benefit of said railroad company, as aforesaid. 

And that an account may be taken before said master, commis- 
sioner, or other officer of all monies, notes, bills, choses in action, or 
other property received by the said defendants or either of them for 
the sale, lease, or other disposition of any — real or personal, 
received, acquired, or obtained by tie said defendants or any or either 
of them in trust for or for the use and benefit of said Green Bay & 
Minnesota Railroad Company. 

And may it please your honor to grant unto your orator a writ of 
injunction to be directed to the said David M. Kelly, Henry Ketchum, 
George Hiles, and the Arcadia Mineral Spring Company, restraining 
them and each of them, until the further order of this court, from 
conveying, incumbering, or otherwise disposing of any of the said 
land or property specially in the said bill set forth or described, and 
restraining them from conveying or incumbering or disposing of 
any lands which constitute any part of the right of way of the said 
railroad, or are included within or are adjacent to any depot 
grounds, station grounds, cattle yards, or otherwise used or occupied 
for said railroad purposes, which are contiguous to said road and 
obtained for the purposes of said road, and the title to which prop- 
erty is vested in said defendants or either one or more of them. 

And may it also please your honor to grant unto your orator a 
writ of subpoena, issued out of and under the seal of this honorable 
court, to be directed to the said David M. Kelly, Henry Ketchum, 
George Hiles, and the Arcadia Mineral Spring Company, command- 
ing them and eath of them, at a certain day and under a certain 
penalty therein to be inserted, personally to be and appear before 
this honorable court, then and there to answer all and singular the 
premises, and to stand to and abide by and perform such order and 
decree therein as to your honors shall seem agreeable to equity and 
good conscience. 

And may it also please your honors to grant unto your orator 
such other and further relief as the circumstances of this case may 
require and as shall seem to your honors meet and agreeable to 
equity and good conscience. 

And your orator will ever pray, ete. 
E. C. & W. C. LARNED, 
Sol’rs for T. Case, Receiver. 


TH EO. G. CASE, Of Counsel. 
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9 Eastern District or WISCONSIN, 
City of Green Bay, County of Brown: 


On this 30th day of June, 1879, before me — Appeared 
the above-named Timothy Case, receiver of the Green Bay & Minne- 
sota Railroad Company, and made oath that he has heard read the 
above bill subscribed J him and knous the contents thereof, and 
that the same is true of his own knowledge, except as to the matters 
which are therein stated to be on his information or belief, and as 
to those matters he believes it to be true. 

. TIMOTHY CASE, Receiver. 


Subscribed and sworn to before me this 30th day of June, 1879. 
W. J. ABRAMS, 
Notary Public, Brown County, Wis. 
Filed July 3, 1879. 


10 And same day Guly 3, 1879) the said complainant, by his 
solicitors, entered in the order and rule book a rule that the 
defendants show cause by Monday, the 14th day of July instant, at 
ten oi clock in the forenoon, why an injunction should not be issued 
according to the prayer of the bill on file. 
Whereupon a subpeena issued returnable the first Monday of 
August next, with said order at the foot thereof, as follows: 


11 Unitep States oF AMERICA, i 
Eastern District of Wisconsin, { ~* 
The President of the United States of America to David M. 
[skat.] Kelly, Henry Ketchum, George Hiles, and The Arcadia 
Mineral Spring Company, Greeting: 

You are hereby commanded that you personally appear before 
the judges of the circuit court of the United States of America for the 
eastern district-of Wisconsin, in our court of chancery, in and for 
the district aforesaid, on the first Monday of August next ensuing, 
at Milwaukee, to answer to a bill of complaint exhibited inst 
you in our said court by Timothy Case, receiver of the Green J & 

linnesota Railroad Company, and to do further and receive what 
our said court shall have considered in that behalf; and this you 
are not to omit under the penalty which may ensue. 

This process of subpeena is directed to the marshal of this dis- 


_ trict, who is hereby commanded to serve the same upon the said 


David M. Kelly, Henry Ketchum, George Hiles, and The Arcadia 
Mineral Spring Company, if to be found in his district, and due re- 
turn thereof make. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Milwaukee, in 
said district, this third day of July, in the year of our Lord one 
thousand eight hundred and seventy-nine, and of our Independence 


ihe one hundred and third. 
EDWARD KURTZ, Clerk. 


E. C. & W. C. LARNED, Solicitors. . 
2—147 
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And it is ordered by our said court that the said David M. Kelly, 
Henry Ketchum, George Hiles, and The Arcadia Mineral Spring 
Company, the defendants aforesaid, do enter their appearance in 
this suit in the clerk’s office on or befure the day and time at which 
this subpena is returnable as aforesaid, otherwise the bill filed may 
be taken as confessed ; and it is further ordered that they show cause 
hy Monday, the fourteenth day of July instant, at ten o clock in the 
forenoon, why an injunction should not be issued according to the 
prayer of the bill on file. 


12 Return to Subpena. 


Served on the within-named Henry Ketchum at New London, 
Waupaca county, by leaving a copy of this subpoena at his usual 
place of abode with an adult person, a member of the family, this 
eighth day of July, A D. 1879, and, after due search and inquiry, I 
was unable to find the within-named David M. Kelly, George Hiles, 
and the Arcadia Mineral Spring Company in my district. 

| HENRY FINK, Marshal, 
By J. D. WILLIAMS, Deputy. 
Fees, $12.56. 


13 Jury 21, 1879. 


“On motion of E. C. & W. C. Larned, complainant’s solic- 
itors, it is ordereil that the defendants, David M. Kelly, George Hiles, 
and The Arcadia Mineral Spring Company, show cause on the 26th 
day of July, A. D. 1879, at eleven Jded: in the forenoon, why an 
— should not be issued according to the prayer of the bill 
on file.” 1 

And same day, upon application of complainant’s ‘solicitors, it is 
ordered by the district judge that until the hearing and determina- 
tion of the said order to show cause, the defendants, David M. Kelly, 
George Hiles, and The Arcadia Mineral Spring Company, be enjoined 
and restrained from conveying, encumbering, or otherwise disposing 
of any of the lands or property specially set forth in said bill of com- 
plaint, or — lunds which constitute any part of the right of way 
of the Green Bay and Minnesota Railroad Company, or are included 
within or are adjacent to any depot grounds, station grounds, cattle- 
yards, or otherwise used or occupied for said railroud purposes, which 
are contiguous to said road and obtained for the purposes of said 
road, and the title to which property is vested in said defendants or 

either one or more of them. 
14 And same day came the complainant, by his solicitors, and 
filed this pracipe for a duplicate subpoena, directed to the mar- 
shal of the western district —, as follows: 


U. S. Circuit Court, E. District of Wisconsin. In Chancery. 
Timotny Case, Receiver G. B. & M. R. R., 


38. 
Davio M, Kki. I. v, Henry Krenn, Georce Hines, & Tuk Arca-- 
DIA MINERAL SPRING CoMPANy. 


Please issue a subpcena, directed to the marshal of the western dis- 
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trict of Wisconsin, commanding him to summon George Hiles and 
the Arcadia Mineral Spring Company to appear and answer the bill 


of complaint in the above cause. 
E. C. & W. C. LARNED, 


Complainant's So ro. 
Mr. E. Kurtz, clerk. 


Whereupon a duplicate subpona issued with said orders to show 
cause and injunctional order endorsed thereon as follows : 


15 Unitep STaTEs OF AMERICA, a 
Eastern District of Wisconsin, ’ 


The President of the United States of America to David M. 
[seaL.] Kelly, Henry Ketchum, George Hiles, and The Arcadia 
Mineral Spring Company, Greeting: 


You are hereby commanded that you personally appear before 
the judges of the circuit court of the United States of America for 
the eastern district of Wisconsin, in our court of chancery in and 
for the district aforesaid, on the first Monday of August next ensu- 
ing, at Milwaukee, to answer to a bill of complaint exhibited aguinst 
you in our said court by Timothy Case, receiver of the Green Ba & 

linnesota Railroad Company, and to do further and receive what 
our said court shall have considered in that behalf, and this you are 
not to omit under the penalty which. may ensue. 

This process of subpoena is directed to the marshal of this district, 
who is hereby commanded to serve the same upon the said David M. 
Kelly, Henry Ketchum, George Hiles, and the Arcadia Mineral 
Spring Company, if to be found in his district, and due return 
thereof make. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Milwaukee, in the 
said district, this third day of July, in the year of our Lord one 
thousand eight hundred and seventy-nine, and of our Independence 


the one hundred and third. 
EDWARD KURTZ, Clerk. 
E. C. & W. C. LARNED, Solicitors. 


It is ordered by our said court that the said David M. Kelly, 
Henry Ketchum, George Hiles, and The Arcadia Mineral Spring 
Company, the defendants aforesaid, do enter their appearance in this 
suit in the clerk’s office on or before the day and time at which this 
subpoena is returnable as aforesaid ; otherwise the bill filed may be 
taken as confessed. 

And it is further ordered that they show cause by Monday, the 

fourteenth day of July instant, at ten o’clock in the forenoon, 
16 why an injunction should not be issued according to the 
prayer of the bill on file. 

July 21, 1879.—“ On motion of E. C. & W. C. Larned, complain- 
ant's solicitors, it is ordered that the defendants, David M. Kelly, 
George Hiles, and The Arcadia Mineral Spring Company, show 
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cause, on the 26th day of July, A. D. 1879, at eleven o'clock in the 
forenoon, why an injunction should not be issued according to the 
prayer of the bill on file.” ah ee 

And, upon application of complainant’s solicitors, it is ordered by 
the district judge that until the hearing and determination of the 
said order to show cause the defendants, David M. Kelly, George 
Hiles, and The Arcadia Mineral Spring Company, be enjoined and 
restrained from conveying, encumbering, or otherwise disposing of 
any of the lands or property specially set forth in said bill of com- 
plaint, or any lands which constitute any part of the right of way of 
the Green Bay & Minnesota Railroad Company, or are included 
within or are adjacent to any depot grounds, station grounds, cattie 
yards, or otherwise used or occupied for said railroad purposes which. 
are contiguous to said road and obtained for the purposes of said 
road, and the title to which property is vested in said defendants or 
either one or more of them. 


Endorsed as follows: 


I, Edward Kurtz, clerk of the circuit court of the United States 
for the eastern district of Wisconsin, do hereby certify that the 
within is a true copy of a subpcena sued out of said court. 


Dated Milwaukee, July 21, 1879. 
EDWARD KURTZ, Clerk. 
17 Return to Duplicate Subpena. 
I hereby depute N. D. Comstock to serve and return this writ. 
“July 24, 1879. 
„F. W. OAKLEY, U. S. M.“ 
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Served on the within-named The Arcadia Mineral Spring Com- 
pany by delivering to E. J. Nye, the secretary of said company, per- 
sonally a copy of the within subpeena this 25th day df July, 1879, 
and served on the within-named George Hiles by delivering to him 
~~ a copy of the within sub’a this the 25th day of July, 


F. W. OAKLEY, U. S. M., 
By N. D. COMSTOCK, 
Special Dep y. 
Subscribed & sworn to before me this 25th day of July, 1879. 


DOUGLAS ARNOLD, 
Justice of the Peace. 


July 28, 1879.—And now comes the complainant herein, by E. C. 
& W.C. Larned, his solicitors, and comes the defendant, Henry 
Ketchum, by O. F. Weed, his solicitor, and having heard argument 
and being — advised in the premises, on motion of E. C. & W. C. 
Larned, complainant’s solicitors, it is ordered that the defendant, 
Henry Ketchum, be enjoined and restrained until the further order 
of this court from conveying, transferring, or encumbering any of 
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the property specifically mentioned and described in the bill of com- 
plaint herein. Leave is given said defendant to move to dissulve 
this injunction at any time upon or after the filing of an answer by 
him to said complaint. 


(Signed) CHAS. E. DYER, 
| Dist. Judge. 
18 And on application of the defendant, Henry Ketchum, by 


his counsel, Mr. O. F. Weed, it is ordered by the district 
judge that the time for said defendant to answer the bill of com- 
plaint herein be extended to the first Monday of November next. 
September 1, 1879.—This day came the defendants, George Hiles 
and The Arcadia Mineral Spring Company, by their solicitor, Mr. 
L. P. Bowers, and filed their appearance. 

September 6, 1879.—Stipulation of the parties that the time for 
the defendants, George Hiles and The Arcadia Mineral Spring Com- 
pany, to answer be extended to November Ist, 1879, filed. 

October 27, 1879.—This day caine the complainant, by his solic- 
itors, and entered in the order and rule book a rule for the defend- 
ant, David M. Kelly, to show cause by Monday, the tenth day of 
November next, at ten o’clock in the forenoon, why an injunction 
should not be issued according to the prayer of the bill; and also 
ge precipe for an alias subpoena against said defendant, David 

Kelly. 

— an alias subpœna issued against said defendant, David 
M. Kelly, with order to show cause and injunctional order granted 
July 21, 1879, endorsed thereon as follows: 


19 Unitep SrArEs OF AMERICA, N : 
Eastern District of Wisconsin, | ~* 


The President of the United States of America to David M. 
[seaL.] Kelly, impleaded with Henry Ketchum, George Hiles, and 
the Arcadia Mineral Spring Company, Greeting: 


You are hereby commanded that you personally appear before 
the judges of the circuit court of the United States of America for 
the eastern district of Wisconsin, in our court of chancery, in and 
for the district aforesaid, on the first Monday of December next en- 
suing, at Milwaukee, to answer to a bill of complaint exhibited 
against you in ourcourt by Timothy Case, receiver of the Green 
Bay & Minnesota Railroad Company, and to do further and receive 
what our said court shall have considered in that behalf; and this 
you are not to omit under the penalty which may ensue. 

This process of subpoena is directed to the marshal of this district, 
who is hereby commanded, as heretofore commanded, to serve the 
same upon the said David M. Kelly, if to be found in his district, 
and due return thereof make. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Milwaukee, in 
the said district, this twenty-seventh day of October, in the year of 


* — — . — 
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our Lord one thousand eight hundred and seventy-nine, and of our 
Independence the one hundred and fourth. 


EDWARD. KURTZ, Clerk. 
E. C. & W. C. LARNED, Solicitors. 


It is ordered by our said court that the said David M. Kelly, the 
defendant aforesaid, do enter his appearance in this suit in the 
clerk’s office on or before the day and time at which this subpenna is 
returnable as aforesaid; otherwise the bill filed may be taken as 
confessed. And it is further ordered that he show cause, by Monday, 
the tenth day of November next, at ten o’clock in the forenoon, 

why an injunction should not be issued according to the 
20 pruyer of the bill on file. 

And, upon application of complainant’s solicitors, it is or- 
dered by the court that, until the hearing and determination of the 
said order to show cause, the said defendant, David M. Kelly, be en- 
joined and restrained from conveying, encumbering, or otherwise 
disposing of any of the landsor property specially set forth in said bill 
of complaint, or any lands which constitute any part of the right of 
way of the Green Bay & Minnesota Railroad Company, or are in- 
cluded within or are adjacent to any depot grounds, station grounds, 
cattle-yards, or otherwise used or occupied for said railroad purposes, 
which are contiguous to said road and obtained for the purposes of 
sud road, and the title to which property is vested in said de- 
fendant. | 

Return to Above Subpena. 


Served on the within-named D. M. Kelly at Green Bay, Wis., by 
delivering to him personally a copy of this subpoena this 30th day 


of October, A. D. 1879. 
1 a — — ay Marshal, 
. A. NO " uly. 
Fees, $9.30. . * 


November 24, 1879.— This day came the defendant, George Hiles, 
by his solicitor, Mr. L. P. Powers, and filed his answer, as follows: 


21 Answer of Geo. IIiles. 
United States Circuit Court, Eastern District of Wisconsin. 


Timotny Cask, Receiver of the Green Bay & Minnesota Railroad 
Company, 
v8 


Davip M. KKL V, Henry Ketcuum, Georce HII. xs, and Tue An- 
CADIA MINERAL SrRING Company. 


The separate answer of Geo. Hiles, one of the above-named defend- 
ants, to the bill of complaint of Timothy Case, complainant. 


This defendant, now and all times hereafter saving and reserving 
unto himself all benefit and advantage of exception which can or 
may be bad or taken to the many errors, uncertainties, and other 


ir 
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imperfections in, the said complaint contained, for answer thereto, 
or unto so much and such parts thereof as this defendant is advised 
is or are material or necessary for him to make answer unto, this 
defendant, answering, suith that this defendant has been informed, 
and believes it to be true that the said Green Bay & Minnesota 
Railroad Company, under the name of the Green Bay and Lake 
Pepin Railroad Company, was duly incorporated as set forth in said 
bill of complaint. 

And this defendant, further answering, says he believes it to be 
true that the pluintifl, Timothy Case, was appointed receiver of the 
said railroad company and the property beionging to the same, but 
this defendant does not know the same of his own knowledge, nor 
can this defendant state, as to his belief or otherwise. 

And this defendant, further answering, says it may be true for 
anything this defendant knows to the contrary that the plaintiff, 
Timothy Case, was by the said decretal order empowered and di- 
rected to take possession of the said road-bed, lands, right of way, 
and all the other property and rights whatsoever of said Green 
Bay & Minnesota Railroad Company, with power to bring suits as 
he should be advised, as set forth in the complaint, but this defend- 
ant is an utter stranger to all and every such matter and cannot 
form any belief concerning the same. 

And this defendant, further answering, admits that prior to the 
appointment of the plaintiff.as such receiver the said railroad com- 
pany has constructed and operated a continuous line of railroad 
from and to the points in that behalf alleged in the complaint, and 
this defendant believes it to be true that a portion of the right of 
way of said railroad was donated to the said railroad company by 
the owners of the lands through which said railroad was laid out; 
but this defendant does not know of his own knowledge how large 
or what proportion of the right of way of said railroad was so do- 
nated, or what the consideration for such donation was; neither can 

this defendant state as to his belief or otherwise. 
22 And this defendant, further answering, admits that along 

the line of said railroad depots or stations were established 
at various points and places deemed most desirable and advantageous 
for the interest of said company, but this defendant cannot state of 
his own knowledge whether the land for such depot grounds and 
other property useful in connection therewith was in most cases 
donated by the owners of such property in consideration of the 
advantages accruing to such donating parties by the establishment 
of such depot grounds near the property of such party, nor can this 
defendant state, as to his belief or otherwise, in regard thereto. 

And this defendant, further answering, says that he has been in- 
formed and believes that his codefendants, Ketchum and Kelly, 
were, respectively, president and general manager of said railroad 
at or about the time in that behalf stated in the complaint, but of 
the time of their election or appointment as such officers or term of 
service as such this defendant cannot state, his only means of 
knowledge in rd thereto being the fact that during the con- 
struction of said railroad, or the greater part thereof, the said 
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Ketchum acted in the capacity of president and the said Kelly as 
general manager, and beyond these facts this defendant has no 
knowledge or information. 

And this defendant, further answering, denies that he was the 
partner of codefendants, the said Ketchum and Kelly, or either of 
them in any contracts for the construction of said railroad or for 
the construction of any part thereof; that this defendant was him- 
self a contractor with said company for the construction of a con- 
siderable portion of its said road, but neither the said Ketchum or 
Kelly has any pecuniary interest therein. 

This defendant, further answering, denies that he and the said 
Ketchum and Kelly acted together in obtaining the right of way 
and depot grounds along the line of said railroad during the year 
1872 or at any other time except as hereinafter admitted. In sev- 
eral instances the right of way was not secured by said company as 
fast as needed by this defendant in the execution of his contract for 
the construction of the road, and in some such cases this defendant, 
by and at the request of said Ketchum and Kelly, assisted in obtain- 
ing such rights of way, and in some instances paid money therefor, 
but all sums paid by me for such right of way was refunded me, 
and all services rendered by me in 1 such right of way, &c., 
was paid me by said company, and this defendant had no other 
interest in acquiring said right of way. 

And this defendant, further answering, admits that on or about 
the 20th day of October, 1875, he and his codefendant, Henry 
Ketchum, obtained a deed from J. A. Briggs and wife of all that 
part of the N. 3 of the N. E. } of S. W. } of sec. 32, in t’p 21 N., in 
range 9, lying north of Main street, in the village of Arcadia, and 
east of the said railroad; that on or about the 20th day of July, 
1873, this defendant obtained from said Bri and wife a deed of 
the W. 3 of N. E. 4. N. W. — of S. W. J, S. W. } of N. W. }, and 
all of S. E. 3 of N. W. J, lying east of the Trempealeau river, and 
ten acres of the N. W. 4 of S. E. J, in the N. W. corner, forty rods 
syuare, all in section 32, township 21, range 9 west, two-thirds 
thereof to this defendant and one-third to said Henry Ketchum ; 
but this defendant alleges that it was agreed and understood before 
the making of the said deeds that, in consideration of services ren- 

dered to said company by this defendant in locating said road 
23 and obtaining right of way, that he, this defendant, should be 

permitted to have and take the said interest in said lands by 
paying such proportion of the cost thereof, and in pursuance thereof 
this defendant paid to said H. Ketchum the amount so agreed upon, 
and upon information and belief this defendant denies that the said 
land or any part thereof was a donation from said Briggs and 
wife to the said railroad company or to said Ketehum or to the said 
Ketchum and Kelly. 

And that as to the lands described in the complaint as the E. 3 
of N. E. J. sec. 10, and S. W. } of N. E. 4, sec. 15, the E. J of S. E. 
J, sec. 15, the S. E. } N. W. 4, sec. 28, the S. E. 4 of S. W. 4. sec. 

28, and the S. W. — of S. E. —, sec. 29, all in t'p 21 N., R. 9 E, this 
defendant alleges that he purchased of the said Ketchum one-third 
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interest therein and paid him therefor; and upon information and 
belief this defendant alleges that said Ketchum purchased said 
lands from the State of Wisconsin and received from the State its 
patent therefor; and upon like information and belief this defend- 
ant denies that said lands or any part — were ever acquired by 
said Ketchum for said railroad company or for its use or that said 
company has any right, equity, or interest therein; and this defend- 
ant, upon information and belief, alleges that said lands were so 
acquired by said Ketchum before the location of said railroad over, 
upon, or near the same. 

And this defendant, further answering, admits that the defendant, 
about the time in that behalf stated in the complaint, obtained 
from Ebenezer Thurston and wife and from Duke Porter deeds of 
lands therein described ; but this defendant alleges that in fact he 
purchased one-third interest therein before the making of the said 
deed from said Kelly and Ketchum, paying therefor the sum of 
$450.00, and thereupon the said deeds were made to all of said de- 
fendants tu save the trouble and expense of two additional deeds, 
and this defendant alleges that he purchased the same in good faith, 
supposing he was obtaining a good title thereto; and this defendant 
denies that the said lands, except so much thereof as is covered by 
the right of way, was a donation to said company or made in consider- 
ation of the location of the line of said road over the same, such 
location being in fact made before the execution of said deed; but 
the defendant alleges that the consideration to said Thurston and 
Porter for the said deed was the lucation of the depot of said road 
near the same and that the labor, expense, and influence of these 
defendants in platting a portion of said lands, recording the same, 
inducing settlement and emigration thereon and vicinity, improving 
the same, and building up an important business point there, the 
said Porter and Thurston having other lands in the vicinity which 
would be benefited thereby; that said lands were at the time of the 
execution of said deed of a mere nominal value only, but through 
and by means of said labor, expense, and influence of these defendants 
the same has greatly increased in value. 

That this defendant disclaims any right, title, or interest in so 
much of said lands as is embraced in the right of way of said rail- 
road across the same, and is ready and willing and hereby offers to 
convey his interest therein to the said railroad company whenever 
requested so to do, and, except as above stated, this defendant denies 
that any of the lands hereinbefore described or any part thereof 
were obtained by this defendant for the use and benefit of the said 
railroad company or in trust for said company; and this defendant 
denies that the consideration therefor or any part thereof was given 
by the said railroad company; and ‘this defendant denies that he 

has, or he and his codefendants or either of them have, 
24 acquired title to any lands in trust for said company or for its 
use and benefit, or to any lands the consideration for which 
was given or paid by the said company; and this defendant denies 
that the titles so acquired by this defendant for the benefit or use of 
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said railroad company has in any case been taken secretly or in the 
name of any third person. 2 

And this defendant, further answering, says that before the com- 
mencement of this action he purchased of his codefendant Kelly all 
the said Kelly’s interests in the lands hereinbefore described, being 
one-third part thereof, and paid him the full cash value thereof ; 
but this defendant denies that at the time of said purchase, or at 
any time prior thereto, this defendant had notice of any right, title, 
or equity of the said railroad company in said lands or any part 
thereof. : 

And this defendant, further answering, admits that he has con- 
veyed portions of the property above described to the defendant, 
The Arcadia Mineral Spring Company, by deed dated February 17, 
1879, asstated in said com paint, and that this defendant was, at the 
time of the execution of said deed, the president and principal man- 
ager of said company. 

And this defendant, further answering, denies that he was a part- 
ner with said Kelly and Ketchum or either of them in any trans- 
actions relating to said lands or any part thereof; but this defend- 
ant alleges that all the interest he had or has at any time acquired in 
said lands was purchased by him of said Kelly and Ketchum or 
one of them, and the consideration thereof paid to them or one of 
them. 

And this defendant admits that portions of said lands have been 
sold: by these defendants or some of them, and the consideration 
thereof has been received by them or is owing to them, but this de- 
ſendant denies that the said railroad company or the plaintiff, as 
receiver thereof, has any interest in the said lands or any part 
thereof remaining unsold, or in the proceeds of such parts thereof 
as have been sold. 

And this defendant, further answering, denies that the plaintiff 
is entitled to the relief demanded in the complaint; and he prays 
the same advantage of his said answer as if he had pleaded or de- 
murred to the said complaint, and prays to be hence dismissed 
with his reasonable costs and charges in this behalf most wrongfully 

4 . 


sustained. 
L. P. POWERS, 
Solicitor for the Defendant, Geo. Files. 


* 
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November 25, 1879.—This day came the defendant, Henry Ketch- 
um, by his solicitor, Mr. G. W. Cate, and filed his answer, as follows: 


Answer of Henry Ketchum. 
United States Circuit Court, Eastern District of Wisconsin. 


Timotuy Cask, Receiver of the Green Bay & Minnesota Railroad 
Company, | 


v8. 
Davip M. KL et al. 


25 The separate answer of Heiry Ketchum, one of the defend- 
ants, to the bill of complaint of Timothy Case, complainant 
in the above action. 


This defendant, now and at all times hereafter, saving and re- 
serving unto himself all benefit and advantage of exception which 
can or may be had or taken to the many errors, uncertainties, and 
other imperfections in the said complaint contained, for answer 
thereto, or unto so much and such parts thereof as this defendant is 
advised is or are material or necessary for him to make answer unto, 
this defendant, for answering, saith: 

I. That this defendant has been informed and believes it to be 
true that the said Green Bay & Minnesota Railroad Company, under 
the name of the Green Bay & Lake Pepin Railroad Company, was 
duly incorporated as set forth in said bill of complaint. 

II. And this defendant, further answering, says he believes it to 
be true that the plaintiff, Timothy Case, was appointed receiver of 

the said railroad company and the property of the said rail- 
26 road company, as in that behalf charged in the said com- 
plaint, but this defendant does not know the same of his own 
knowledge, nor can this defendant state, as to his belief or otherwise. 

III. And this defendant, further answering, says that it may be 
true, for anything this defendant knows to the cuntrary, that the 
defendant, Timothy Case, was by the said decretal order empowered 
and directed to take possession of the said road-bed, lands, right of 
way, and all other property and rights whatsoever of said Green 
Bay & Minnesota Railroad Company, with power to bring suits as 
he should be advised, as set forth in said complaint, but this defend- 
ant is an utter stranger to all and every such matters, and cannot 
form any belief concerning the same. 

IV. And this defendant admits that — to the appointment of 
the plaintiff as such receiver the said railroad company had laid out 
and constructed and operated a continuous line of railroad from 
and to the points mentioned in the said complaint, and that portions 
of the right of way of said railroad was donated to said railroad by 
the owners of the lands through which said road was laid out, and 
this defendant believes it to be true that the consideration for some 
of such donations was the supposed value to the party or parties 
making such donations of the establishment of said line through 
said lands; but this defendant cannot state of his own — 
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that such was the sole and only consideration in every such dona- 
tion, and this defendant cannot state, as to his belief or otherwise, as 
to whether such was the consideration for every such donation. _ 

V. And this defendant, further answering, admits that along said 
railroad depots or stations were established at places deemed most 
desirable and advantageous for the interests of said railroad com- 
pany, and this defendant believes it to be true that in some cases 
the lands necessary for such depots were donated to said company; 
but this defendant, by reason of not being in the possession of the 
records and papers relating thereto, is not able to state of his own 
knowledge how many and all of such donations, but denies that all 
the said depot grounds were so donated. 

VI. And this defendant, further answering, admits that he was 
appointed the president of said railroad company about the year 
1871 and served as such until the month of December, 1877, and 
that the defendant Kelly was vice-president and general manager 
of said railroad company from about the month of April, 1874, until 
December, 1877. . 

VII. And this defendant, further answering, denies that the de- 
fendants, Kelly, Ketchum, and Hiles, were in partnership in any 
contracts for the construction of said railroad, or that the defendant 
Hiles was the partner of said Kelly and Ketchum in any contracts 
for the construction of said railroad ; but this defendant alleges that 
suid Hiles was a contractor in the construction of said railroad and 


had a contract or contracts therefor in his own name, and did build 


and construct a large portion of the said line of road, and that this 
defendant was not a party to or interested in said contracts or the 
building of said road, except us an officer of said company; that the 
consideration or contract price for building said road was paid to 
said Hiles, and no part thereof was ever paid to or received by this 
defendant or in any manner accounted for by said Hiles to this de- 
fendant; that obtaining the necessary right of way was exclusively 
the duty and business of this defendant and said Kelly as the said 
officers of said company, and said Hiles was not otherwise interested 

therein than as contractor for building the road; that it 
27 sometimes happened during the construction of said railroad, 

and perhaps in regard to some of the lands set forth in the 
complaint, that the grading of the road-bed was in advance of the 
procurement of the right of way, and in such cases the said Hiles 
volunteered to assist and did assist in the procurement of the right 
of way solely for his own benefit and advantage, to prevent loss by 
reason of delays by the failure of this defendant and said Kelly to 
take up the right of way as ſust as required by the men engaged in 
grading the road, and that said Hiles’ only interest and object in so 
doing was to prevent his work of grading said road being obstructed 
us aforesaid. . 

And this defendant, further answering, says he admits that on or 
about the 20th day of October, 1875, he and the defendant, George 
Hiles, obtained a deed from J. A. Briggs and wife to all that part of 
the N. of the N. E. } of the S. W. } of sec. 32, in t'p 21. R. 9, lying 
north of Main street, in the village of Arcadia, and east of the said 
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railroad ; but this defendant alleges that the said deed was so exe- 
cuted and delivered in consideration of the payment by this defend- 
ant and the defendant George Hiles to the said J. A. Briggs, before 
the execution and delivery of said deed, of the sum of fifty dollars, 
which sum was accepted by said Briggs in full consideration for said 
deed; that said land was so purchased for the use and benefit of 
this defendant and the defendant George Hiles,and paid for as afore- 
said with their money, and was not purchased or acquired for the 
use of said railroad; that said land was not at the time of said pur- 
chase or the making of said deed necessary to the use of said rail- 
road or needed by it for any use or purpose whatever, and said rail- 
road company has not been in the use or occupation of the same or 
any part thereof. 

And this defendant, further answering, admits that on or about 
the 22nd day of August, 1873, this defendant and the defendants, 
Hiles and Kelly, obtained a deed of that date from Ebenezer Thurs- 
ton and wife, of the N. W. } of the S. E. } of sec. 16, T. 21, R. 7; and 
on or about the same time obtained a deed from Duke Porter of the 
right of way of said railroad, and all the land lying on the north 
sie of said railroad, in the N. E. } of the S. E. } of sec. 16, T. 21, 
R. 7; that the said right of way across said land so deeded by the 
suid Porter was a donation to said railroad company, and this de- 
fendant is now, and has been at all times since the making of said 
deed, ready and willing to convey the said right of way to said com- 
pany, and would have conveyed his interest in the title thereto to 
said company if he had been requested sotodo. But this defendant 
alleges that the said conveyances from said Thurston and Porter 
were made after the location of the said railroad across the same, 
and was not, either in the whole or in part, in consideration of such 
location ; and this defendant further — that the said lands were 
and are situated in the town of Preston, which said town had voted 
the sum of $25,000 in aid of the said railroad company, upon the 
condition that a depot should be located in said town; that said 
lands are at a central point in said town and where the interests of 
said railroad company and the public would be better subserved by 
the lucation of a depot thereon than at any other place in said town 
on the line of said railroad, and in consideration thereof it was de- 
termined by this defendant and the said Kelly, in behalf of said 
company, to locate said depot in the immediate vicinity of said 
lands, as being the most eligible place therefor in said town ; that at 

the same time the said Thurston and Porter were the owners 
28 ol considerable lands in addition to the said lands and ad- 
joining thereto, and were desirous of building up a village 

and central point of business thereon, and thereupon it was 
and understood by and between this defendant and said Kelly and 
said Thurston and Porter that the railroad depot would be located 
on the land so conveyed by said Thurston; that said Thurston and 
Porter would convey said lands to these defendants, and that in con- 
sideration of such conveyance these defendants would plat the same, or 
a portion thereof, and use their efforts and influence to build up a vil- 
lage there and induce emigration and settlement at that point; and 
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thereafter and thereupon said Thurston and Porter did convey said 
lands to these defendants upon and for noother or further consideration 
than as above stated, and in pursuance thereof these defendants did 
cause to be platted into village lots portions of the lands so obtained, 
and have used their influence and efforts to build up an important 
business point there, said lands being at that time of a mere nomi- 
nal value only, but through the personal efforts of these defendants 
in platting the lands purchased, establishing lumber yards and other 
places of business the value thereof has been greatly enhanced. 

That the land so conveyed by said Thurston and Porter, except 
so much thereof as may be used for right of way and depot purposes, 
was not acquired for the use or benefit of said railroad company, 
and was not at the time the same was so acquired necessary to the 
use of said company. 

And this defendant, further answering, admits that before the 
commencement of this action he did, for the joint benefit of himself 
and his codefendants herein, obtain the legal title to the following- 
described lands, to wit: 

The E. J of N. E. J, sec. 10, t’p 21, R. 9. 

The S. W. } of N. E. J of sec. 15, t’p 21, R. 9. 

The E. 3 of N. W. I of sec. 15, t’p 21, R. 9. 

The W. 3 of S. E. } of sec. 15, t’p 21, R. 9. 

The S. E. { of N. W. J, sec. 28, t’p 21, R. 9. 

The S. E. J of S. W. 4, sec. 28, t’p 21, R. 9. 

The S. W. + of & E. I of sec. 29, t’p 21, R. 9. 
mentioned in the said complaint; but this defendant alleges that 
the title to said lands and to the whole thereof was procured by this 
defendant, for the joint benefit of himself and his said codefendants, 
from the State of Wisconsin, each of the defendants paying one-third 
the price paid for the same, and that such title was so obtained before 
the — of said railroad upon, across, or near the said lands or 
any part thereof; that the same was not obtained for the use and 
benefit of said railroad company; that the same are useful and 
valuable for agricultural purposes only, and are not necessary or 
needed by said company in the use or operation of its railroad, and 
are not and have. not been in the use or occupation of said company, 
unless the line of said railroad is upon said lands, of which this de- 
fendant cannot now state with absolute certainty, as he has not the 

lat or record of the location of said road in his possession, but he 
— it to be true that said road crosses said lands or some por- 
tion thereof, and that the same was located across said lands after 
the title thereto was obtained as aforesaid; but this defendant alleges 
that the right of way across said lands has not been paid or secured 
to the said owners or donated to said company, but the defendants 
are ready and willing to convey the same to said company when 
compensation is made therefor. . 
29 And this defendant, further answering, admits that on or 
about the 20th day of July, 1873, the exact time he cannot 
now state, the defendants obtained from J. A. Briggs and wife a deed 
of the following-described property, viz: 
The W. J of N. E. }, sec. 32, t’p 21, R. 9. 


s 
* 


W. I said see. 82, lying south of the Trempealeau river, an 
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The N. W. } of S. W. J, sec. 32, t’p 21, R. 9. 
The S. W. } of N. W. J, sec. 32, t’p 21, R. 9. 

The N. 3 of N. E. } of S. W. }, sec. 32, t'p 21, R. 9. 

And * acres off the east side of the S. E. } of N. W. 1, see. 32, 
t'p 21, R. 9. 

But this defendant alleges that said lands were purchased by the 
defendants for their use and benefit, and not for the use of the said 
railroad, and the consideration therefor was wholly paid by the de- 
fendants; that said lands are not necessary to the use of the said rail- 
road and have not been used by said company for the use and ben- 
efit of said road, or for any other purpose. 

And this defendant, further answering, admits that before the 
commencement of this action, and at or about the time in that be- 
half stated in the complaint, the defendants obtained a deed from 
Mrs. J. A. Briggs of the N. W. ten acres of the S. E. } of said sec. 
32, t’p 21, R. 9, and of J. A. Briggs and wife all of the S. E. 4 — — 

all o 
the N. E. } of N. W. } of same section north and west of the rail - 
road truck; but this defendant alleges that said land was not a do- 
nation to said railroad company or for the use of said railroad, and 
no part of the consideration for the said deed was paid or furnished 
by said railroad company, but the whole thereof was paid by these 
defendants. 

And this defendant, further answering, denies that the above- 
described lands were obtained for the use and benetit of the said 
railroad company or in trust for the said company, or that the con- 
sideration for the same was given by the said railroad company ; 
and this defendant denies that the grantors in the said several con- 
veyances of the said property to said defendants intended to convey 
the same to said railroad company for its sole and exclusive use and 
benefit; and this defendant denies that said conveyances or any of 
them were made to the defendants or either of them with the un- 
derstanding and upon the express or implied assurance made by the 
grantees at.the time of receiving such title or titles or at any other 
time; that in the taking of such titles they were acting for said 
railroad company, or that the title to such property would inure to 
the benefit of the said railroad company. 

And this defendant, further answering, denies that he has, indi- 
vidually or in company with his codefendants, acquired title to 
any lands, except as herein stated, or holds the same in trust for said. 
company or for the use and benefit of said company ; and this de- 
fendant denies that said defendants have in any instance taken the 
titles to any lands acquired by or for the benefit of said company 
secretly or caused the titles to lands so acquired to remain in the 
grantors or caused the titles thereto or to any part thereof to be 
taken in the name of persons other than the defendants. 

And this defendant, further answering, says that before, during, 
and after the construction of said railroad he and his codefendants 
were large purchasers of lands along the line of said railroad, and 

contiguousand adjacent thereto, as an investment; that all the 
30 lands so acquired, except as herein stated, were paid for in 
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the money of these defendants, and none of the same were paid 
for with the money, funds, rights, credits, or property of said com- 
pany, and the title to all the lands so acquired was taken in the 
— of these defendants or in the name of some one or more of 
them. 

And this defendant, further answering, says that in the construc- 
tion of said railroad a large part of the same was located upon wild 
or-unoccupied land, without first acquiring the right of way across 
the same or the payment of any compensation therefor, and in 
other instances Jands not belonging to said yams jm were taken 
possession of by the said company and the said road located thereon 
without the title thereto being acquired by said company or by any 
person for its use or compensation being made therefor, under a 
promise by said company to the owners thereof to make compensa- 
tion therefor; and in some instances the said railroad was located 
upon the lands of these defendants, or the lands of some of these 
defendants, for which no compensation was then or has since been 
made; that at the time this — retired from tlie presidency 
a considerable portion of the right of way of said railroad had not 
been paid for, or the title thereto acquired by said company or by 
any person for its use; but this defendant alleges that he claims no 
interest in or title to any part of the said right of way or depot 
grounds, except where the same is upon the lands of this defendant 
or upon lands in which he has some interest and compensation has 
not been made therefor. 

And this defendant, further answering, says he admits that some 
portions of the property set forth in the complaint, and therein 
charged to be held by these defendants for the use and benefit of the 
said railroad company, has been sold and the proceeds of such sales 
either paid to the defendants or some of them or is now due and 
owing to them. 5 

And this defendant, further answering, denies that the plaintiff is 
entitled to the relief in the said complaint demanded, and he prays 
the same advantage of his said answer as if he had pleaded or de- 
murred to the said bill of complaint, and prays leave to be dis- 
missed with his reasonable costs and charges in this behalf most 
wrongfully sustained. 

. H. KETCHUM, 


Defendant. 
G. W. CATE, 
Att'y for Ketchum. 


31 December 1, 1879.—This day came the defendant, David 
M. Kelly, by his solicitors, Messrs. Norris & Ellis, and filed 
his appearance. 
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December 13, 1879.—This day came the complainant, by his so- 
licitors, and filed his replications to the answers of Henry Ketchum 
and George Hiles, as follows : 


* Replication to Answer of Henry Ketchum. 


| 
4 Chancery. 

Timotrny Cask, Receiver of the Green Bay and Minnesota Railroad 
| Company, 

v8. 


' Davin M. K l. Lv, Henry Ketcnum, Georce Hires, and Tue An- 
CADIA MINERAL SpriInGc Company. ’ 


The replication of Timothy Case, receiver of the Green Bay and 
Minnesota Railroad Company, complainant, to the answer of 
Henry Ketchum, one of the defendants. 


* 

4 This repliant, saving and reserving unto himself all and all man- 
8 ner of ad vantage of exception to the manifold insufficiencies of the 
said answer, for replication thereunto says that he will aver and 
prove his said bill to be true, certain, and sufficient in the law to be 
answered unto, and that the said answer of the defendant is uncer- 
tain, untrue, and insufficient to be replied unto by this repliant, 
without this, that any other matter or thing whatsoever in the said 


ee ele? TK; 


; answer contained material or effectual in law to be replied unto, con- 


1 fessed and avoided, traversed or denied, is true; all which 
55 32 matters and things this repliant is and will be ready to aver 
: and prove as this — court shall direct, and humbly 
. prays as in and by his said bill he has already prayed. 
4 E. C. & W. C. LARNED, 
Sol’rs for Complainant. 


5 Replication to Answer of Geo. Hiles. 


United States Circuit Court, Eastern District of Wisconsin. In 
Chancery. 


Timotny Cask, Receiver of the Green Bay and Minnesota Railroad 
Company, 
v8. 
Davip M. K EI. Iv, Henry Ketcnum, Georce Hires, and Tae An- 
CADIA MINERAL SYRINGd CoMPANY. : 


The replication of Timothy Case, receiver of the Green Bay and 
Minnesota Railroad Company, complainant, to the answer of 
George Hiles, one of the defendants. 


This repliant, saving and reserving unto himself all and all man- 
ner of advantage of exception to the manifold insufficiencies of the 
said answer, for replication thereunto says that he will aver and 
prove ye = bill to be true, certain, and sufficient in the law tu be 


United States Circuit Court, Eastern District of Wisconsin. In 
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answered unto, and that the said answer of the defendant is uncer- 
tain, untrue, and insufficient to be replied unto by this repliant, with- 
out this, that any other matter or thing whatsvever in the said 
answer contained material or effectual in law to be replied 

33 unto, confessed and avoided, traversed or denied, is true; all 
which matters and things this repliant is and will be ready 

to aver and prove as this honorable court shall direct, and humbly 
prays as in and by his said bill he has 3 prayed. 

E. C. & W. C. LARNED, 
Sol'rs for Complainant. 


January 5, 1880.—This day came the parties, by their solicitors, 
and filed their stipulation in writing that the hearing upon the 
order to show cause against the injunction against the defendant, 
David M. Kelly, be continued to the 14th day of January, instant, 
and that the time for said defendant to answer be continued to the 
same day. 

And same day, “on motion of E. C. & W. C. Larned, complain- 
ant’s solicitors, ordered that the bill of complaint in this cause be, 
and hereby is, taken as confessed against the defendant, The Ar- 
endia Mineral Spring Company, for its having failed to plead, 
answer, or demur thereto.” 

January 13, 1880.—This day came the defendant, David M. Kelly, 
by his solicitors, and filed his answer as follows : 


34 Answer of D. M. Kelly. 
Circuit Court of the United States for the Eastern District of Wis- 
consin. 


Timotny Cask, Receiver of the Green Bay & Minnesota Railroad 
Company, Complainant, — 


v8. 
Davip M. KEIL. Lv, Impleaded with Henry Ketcuum & GrorGre 
Hires, Deft’s. 


The separate answer of the defendant, David M. Kelly, to the bill of 
complaint of the above-named Timothy Case, complainant. 


The said defendant, David M. Kelly, now and at all times here- 
after, saving and reserving to himself all manner of benefit and ad- 
vantage of exception to the many errors and insufficiencies in the 
complainant’s said bill of complaint contained, and praying the 
same advantage of this his answer as if he had pleaded or demurred 
to said bill, for answer thereto or unto so much or such parts 
thereof as he is advised is material for him to make answer unto, 
answers and says as follows : 

He adinits that said railroad company was incorporated, and that 
the name thereof was changed, and that the complaiimnt was up- 
pointed and qualified as receiver and entered into the possession, 

control, and management, and was by said decretal order 
35 empowered and directed, and that it was by said decretal 
order further ordered, and that before such appointment of 
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said complainant said railroad company had laid out, constructed, 
and operated a line of railroad as in said bill, in theseveral particu- 
lars m foresnid, alleged and set forth. 

And he admits that divers —— of the right of way of said 
railroad were donated to said railroad company by the owners of 
lands through or adjoining which said railroad was laid out, and 
that the consideration for such donations was, in divers instances, the 
supposed value to the respective donating parties of the establish- 
ment of said line through or adjacent tu the lands of such owners. 

But he denies that a very large proportion of the right of way 
for the whole extent of said line was so donated, or that the consid- 
eration for every such donation was in every case such supposed 
value, but in what instances other than hereinafter set forth such 
donations were made or such was the consideration therefor this 
defendant, for want of possession or control of the maps, records, and 
papers relating thereto, as well as for want of having personally par- 
ticipated in the acquisition of such donations, does not know, has 
no recollection, is not informed, and cannot state. 

He admits that along the line of said railroad depots or stations 
were established at various points and places deemed most desirable 
and advantageous for the interests of said railroad company, and 
that in some instances lands required for such depot grounds were 
donated upon such considerations as in that behalf in said bill al- 
leged, but in what or how many instances this defendant, for rea- 
sons aforementioned, does not know, has no recollection, is not in- 
furmed, and cannot state. 

This defendant admits that the defendant Ketchum was president 
of said railroad company from some time in or about the year 1871, 
until December, 1877, but denies that he served as such officer later 
than the time last mentioned. 

He denies that he, this defendant, was or acted as vice-president 
or general manager or other officer of said railroad company in the 
year 1872 or in the year 1873 or at any time in the year 1874 pre- 
vious to April 6, 1874, otherwise or further than that, by and under 
a certain contract in writing between said company and this defend- 
ant, bearing date on and made on or about the 12th day of Febru- 
ary, 1872, and only in aid of this defendant’s performance of said 
contract in other particulars and for the purposes thereof, said rail- 
road company conferred upon this defendant, on or about the day 
last aforesaid, and this defendant thereafter until the 6th day of 
April, 1874, exercised and performed, the powers and duties of a 
general manager of a railroad company in and about the construc- 
tion and operation thereof, but without holding any office in or of 
suid railroad company or any relation thereto further or other than 
as created and defined by said contract, a copy of which contract is 
hereto annexed, and this defendant prays that the same may be 
taken as a part hereof in all respects as if said contract were herein 
otherwise at length set forth. 

He admits that on the 6th day of April, 1874, he became vice- 
president and general manager, and thereafter served in such capac- 
ities until on or about December 28, 1877. 
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He denies that the defendant Hiles was the partner of this defend- 
ant in any contract for the construction of said railroad or any part 
thereof, or that this defendant ever had any interest in any contract 

of said Hiles for such. construction, or that said Hiles ever 
35} acted with this defendant and said Ketchum or either of them 

in acquiring lands for said railroad company for any purpose, 
except in the cases of Thurston and Porter hereinafter mentioned, 
or that said Hiles ever acted in relation to any right of way or depot 
grounds or the acquisition thereof, except that in a few instances, 
and solely for his own purposes as contractor for construction, in 
order to avoid delays in his performance of his construction con- 
tracts in consequence of the right of way not having been previously 
procured through tracts of land upon which said Hiles was at the 
time or times constructing or shortly about to construct the road-bed 
under such contract or contracts, he, said Hiles, negotiated with 
land-owners so far as to remove their resistance to such construction 
through their lan:ls, but without, to the knowledge, recollection, in- 
formation, or belief of this defendant, obtaining from them or any 
of them any title to any land otherwise than to himself, to his own 
use, and with his own means; or that said Hiles and Ketchum or 
either of them and this defendant acted together, otherwise than as 
hereinafter set forth, in obtaining the lands and property in that 
behalf in said bill of complaint and herein more specifically men- 
tioned and described. 

This defendant admits that he and said Ketchum did, during the 
years 1872 and 1873, act together in obtaining and acquiring divers 
lands for said railroad company for its right of way and depot 
grounds along the line of anid railroad, which last-mentioned lands, 
however, as he avers and insists, do not include; further than here- 
inafter expressly admitted, any lands in said bill specifically men- 
tioned or described. 

And he avers that, except as herein set forth, he has, to the best 
of his knowledge, recollection, information, and belief, heretofore 
either taken in the name of said railroad company or conveyed to 
it all property by him for it purchased or acquired, or to or through 
him for it donated, for right of way, depot grounds, and all other 
railroad purposes. 

But he insists that he had at all times full right to acquire and 
take title to, in his own name and to his own use, by donation or by 
purchase with his own means, or for other consideration not pro- 
ceeding from or prejudiced to said railroad company, either alone 
or with any other person or persons, any lands along the now exist- 
ing line of said railroad, whether or not said railroad had at the 
time of such purchase or other acquisition been located or con- 
structed through, over, or adjacent to such lands; and he denies 
that, by reason of anything in said bill alleged or charged or other- 
wise, any property in said bill mentioned or described or any inter- 


est therein is held, or ought to be adjudged to be held, by him as 


trustee for said railroad company, or that the complainant is enti- 
tled tto have the title to all or any thereof conveyed to him by this 
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defendant, or that it is this defendant’s duty to execute to the com- 
plainant any conveyance whatever. 

And, on the contrary, this defendant avers that before, during, and 
after the construction of said railroad the defendants were, as well 
severally as two or more of them in common, purchasers of large 
quantities of lands along or adjacent to or in the vicinity of the ex- 
isting line of said railroad, including divers lands in said bill and 
hereinafter described, with their own respective moneys, for their 
own uses, and in their own rights, respectively, as they respectively: 
lawfully might, and none thereof were by this defendant or for his 
use acquired with any moneys, rights, credits, property, or other 
means of said railroad company, and that the titles thereto were 

taken in the names of the defendants or of one or more of 
353 them, but by carelessness or oversight only in some instances 

without naming in the conveyance thereof every defendant 
therein interested as purchaser. 

That this defendant, on his part, acquired all such lands and in- 
terest in lands, including all the lands in said bill described as ever 
acquired in whole or in part by him, with the intent to convey to 
said railroad company gratuitiously all requisite right of way and 
depot grounds therein and thereof in him so vested, whether there- 
tofore or thereafter ascertained, located, or designated, and without 
any intent whatever to retain any such right of way or depot grounds 
to his own use, or to exact any compensation from said railroad 
company therefor. 

This defendant admits that on or about the 22d day of August, 
1873, the defendants herein obtained from Ebenezer Thurston and 
wife and from Duke Porter the respective deeds of that date of the 
lands and premises is that behalf — alleged; and that the 
right of way therein and thereby conveyed was then and there a 
donation to said railroad company, but he avers that all the residue 
of said premises so conveyed by said Thurston and Porter were so 
conveyed after the location of said railroad across said premises, and 
not in consideration of such location, or upon or for any considera- 
tion proceeding from or furnished by said railroad company; and 
that, except the right of way and the depot grounds next herein- 
after mentioned, said premises or any part thereof were neither then 
necessary nor probably necessary to nor acquired for the use of 
said railroad company. 

That said lands were in the town of Preston, which had voted 
$25,000 in bonds in aid of said railroad company upon condition 
that a depot should be located within said town, and said lands were 
centrally situated in said town, and included the most elegible site 
for such depot; that lands in said town were then of slight nominal 
value, and said Thurston and Porter owned other lands therein and 
desired to secure the building up there of a village and business 
point, and to interest and induce the defendants to lay out a village 
plat and endeavor to promote settlement, building, and business in 
that vicinity ; and that said Thurston and Porter, in consideration 
ef the defendants’ agreement so to do, and upon no other consider- 
ation, conveyed the aforesaid premises, other than said right of way, 
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to the defendants in their owl rights and solely for their own use; 
that such consideration was well calculated as well to promote the 
business and interest of said railroad company as to increase the 
value of other neighboring lands of said grantors. 

That the defendants accordingly platted a portion of said lands, 
and did, by their personal interests in the locality and in the in- 
crease of settlement and the establishment of new and additional 
business and kinds of business there, greatly enhance such value 
and promote the business and interests of said railroad company. 

This defendant admits that the defendants obtained title to the 
seven parcels of land in said bill described, situate in secs. 10, 15, 
28, — 29, in tp 21, of R. 9; but he avers that the same were by 
said Ketchum acquired by purchase from the State of Wisconsin 
in his name only, but for the use and benefit of all the defendants 
in common, share and share alike, and wholly and solely with the 
moneys of said defendants, share and share alike, and before the 
location of said railroad over or through any (part) thereof, and 
neither in whole nor in part for the use of said railroad company; 
that, when so acquired, the same or any part thereof were not nec- 

essary to any use of said company, and otherwise than for 
36 right of way have not been ußed or occupied by said com- 

pany, and whether any part thereof is or has been used 
for right of way this defendant, for such reasons as aforesaid, does 
not know or recollect, is not informed, and cannot state. 

This defendant admits that the defendants, in or about August, 
1873, and thereafter at divers times in 1873, obtained from J. A. 
Briggs and wife or one of them deeds of the eight several tracts of 
land in sec. 32, in t’p 21, of R. 9, in said bill in that behalf described, 
but he denies that said eight tracts or any (part) thereof were ob- 
tained, or necessary when obtained, for any use of said railroad 
company, or obtained upon or for any consideration proceeding from 
or prejudicial, to wit, or relating to the location or construction of 
said railroad, or that the same or any part thereof have ever been 
used by said railroad company ; and, on the contrary, he avers that 
all said cight tracts were purchased by said defendants for their sole 
use in good faith, and for a full consideration by them paid wholly 
of their owif moneys. ! 

This defendant admits that he has acquired title to said lots in 
said block thirteen and to said blocks forty-three, forty-five, and 
forty-six, in said town of Seymour, and to said five acres of land in 
suid bill alleged to be used for depot purposes whereon the depot 
and 8 building of said railroad company at Seymour is sit- 
uated, 

But he avers that all and singular thereof were to him donated 
in his own right and to his own use, and that he acquired title to all 
thereof under and pursuant to or in consequence and modification 
of bonds for conveyance made by the respective grantors unto him 
in November, 1871, while this defendant was a contractor with said 
railroad company for the construction of said railroad under and by 
virtue of a contract in writing between said company and this de- 
fendaht, bearing date on and made on or about the 5th day of June, 
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1871, and, while this defendant held or exercised no office of or 
under said company or relation to said company otherwise than 
under and by virtue of said contract and the letter of attorne 
hereinafter mentioned. A copy of the contract last mentioned is 
hereto annexed, and this defendant prays that the same may be 
taken as a part hereof in all respects as if said last-mentioned con- 
tract were herein otherwise at length set forth. 

And the whole of the aforesaid property at Seymour, except such 
portion or portions thereof as have been by him sold and to the 
proceeds of any and all sales thereof, he claims title in his own sole 
right as of his own sole property in all respects. 

e adinits that he has acquired title to the said N. W. } of N. E. 
} of sec. 21, in t’p 23, of R. 13, and to all the lots and blocks in said 
addition to the village of Manawa, but he avers that on or about 
the 3Ist day of May, 1876, he bargained and sold and made and de- 


livered a written agreement to convey lots one and eight, in block 
‘twelve, in said addition, for the sum of eighty-five dol 


ars, whereof 
one-third has been paid and the residue remains unpaid, and that 
said N. W. I of N. E. I, and the lands whereon said addition is 
platted, were donated to him personally in his own right and to his 
own sole use by deed made and bearing date October 22, 1872, and 
while said contract with said railroad compatiy of February, 12, 
1872, was in force, and this defendant held no office, agency, or rela- 
tion under, of, or to said company otherwise than under and by vir- 
tue of the contract last mentioned; and that said lands were so 

donated and conveyed to him to induce this defendant to 
37 become personally interested in the locality thereof, and. to 

endeavor to promote settlement and the increase of building 
and business, and thereby to enhance the value of other neighbor- 
ing property of the grantor. 

And this defendant admits that on the 20th day of July, 1877, 
but not on the 27th day of June, 1877, by deed made and — 
date on the 20th day: of July, aforesaid, he acquired title to said 8. 
W. } of S. W. } of sec. 23, in t’p 23 of R. 4 west, except eleven certain 
portions thereof, which this defendant avers were in and by said 
deed expressly excepted ; but he denies that the consideration for 
said deed was in whole or in part as in said bill alleged, or that the 
same or any part thereof was furnished by said railroad company. 
On the contrary, he avers that such deed was made and delivered 
in partial performance of a bond or writing obligatory of said L. G. 
Merrill for the conveyance of said tract to this defendant made and 
bearing date April 10, 1872, and while said contract with said rail- 
road company of February, 12, 1872, was in force, and this defend- 
ant held no office, agency, or relation under, of, or to said company 
otherwise than under and by virtue of the contract last mentioned : 
that said bond for conveyance and said conveyance in part per- 
formance thereof were together as and for a donation to this defend- 
ant personally in his own right and to his own use, made to induce 
this defendant to take personal interest in the locality of the prem- 
ises lust mentioned, and there to promote increase of settlement, 
building, and business; that said Leander G. and B. H. Merrill on 
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the 10th day of April, 1872, had many other lands and other prop- 
erty and business in the vicinity of the premises lastly described, 
the value whereof might be enhanced by such interest and action 
of this defendant, which fact and circumstances were the induce- 
ments and consideration for said bond for conveyance and dona- 
tion. 

This defendant denies that all or any of said property in said 
towns of Seymour, Manawa, or Blair, or in sec’s 32, 23, or 21 in said 
bill in that behalf described, were acquired by this defendant for 
the use or benefit of said railroad company otherwise or further than 
lay in the aforesaid intent of this defendgnt to donate to said rail- 
round company therefrom the right of way and suitable and sufficient 
depot grounds about the stations or depots thereon or to be placed 
thereon ; and he denies that the consideratién of the same or any 
thereof was, except as herein expressly admitted, given by said rail- 
road company, or that the title to said lots and lands or any thereof 
is, except as herein expressly admitted, in equity vested in said rail- 
road company, or that this defendant is in truth or in fact the trus- 
tee of — company as to all or any of said property, or ought to be 
required to convey the same or any part thereof to the complainant 
for any pupose whatever. 

This — admits that the said mortgages were of the tenor 
and effect in that behalf in said bill alleged. 

Save as in this answer otherwise admitted or set forth, this de- 
fendant denies that all or any of the lands in said bill in that behalf 
mentioned or described or any share or interest therein were ob- 
tained by this defendant for the use or benefit of said railroad, or 
that the consideration for the same or any part thereof was given by 
said railroad company, or that the grantors in any or either of the 
several conveyances of the said property made to this defendant ur 
to any or either of his codefendants to his use, to his knowledge, 

recollection, information, or belief, ever intended to convey 
38 said property or any part thereof to said railroad company 

or for its use and benefit or that the conveyances or any of 
them were made to this defendant or to his use while he was any 
officer of -said railroad company or in any relation to said com- 
pany other than under and — virtue of one or the other of said 
contracts in writing, whereof copies are hereto annexed and made 
parts hereof, except in the instances herein set forth, where such con- 
veyances were made in performance on the part of the grantors of 
bonds or agreements to convey to this defendant, made while this 
defendant held no office of or under said company or any relation 
thereto otherwise than under and by virtue of one or — other of said 
contracts, whereof copics are hereto annexed ; or that such convey- 
ances or any of them were, to this defendant’s knowledge, recollec- 
tion, information, or belief, made with any understahding or upon 
any assurance, express or otherwise, made by this defendant, or to 
his knowledge, recollection, information, or belief by any other. 
grantee therein, at or before the time of receiving any such title; 
that said grantees or this defendant were or was in the acquisition 
of any such title other than the title to the aforesaid right of way 
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obtained from said Thurston and Porter, acting for said railroad 
5 or that any title to any of said property made in the name 
of the defendants or any of them, including or for the use of this 
defendant, except the right of way lastly mentioned, would inure to 
the benefit of said railroad company. 

This defendant denies that any title to any other lot, tract, or 
parcel of land belonging to suid railroad company which this do- 
fendant or any one for him has acquired in trust for said compan 
or for its use or benefit has been by this defendant, or to his knowl- 
edge, recollection, information, and belief by any other person for 
him, taken secretly or not secured or taken in the name of any per- 
son or persons other than the defendants. 

And this defendant, insisting, denies that the title to any lands 
held or claimed in whole or in part by this defendant which are 
within the, right of way of said railroad company anywhere on the 
line of said railroad or obtained or used for depots, depot grounds, 
or any other use or purpose of said railroad, or to any lands along 
said line or contiguous thereto or included in any town, village, or 
depot site laid out by the defendants or by any of them, including 
this defendant, along said railroad which has been obtained by this 
defendant alone or with his codefendants or either of them by gift, 
grant, purchase, or agreement, howsoever the title thereto may have 
been taken, is in equity or good conscience the property of said 
railroad company or belongs thereto, or that this defendant or any 
other person or persons for him holds the same in trust or for the 
use or benefit of said railroad company, or is or are chargeable with 
notice of any right or equity of said railroad company, or in equity 
bound to account to the complainant or otherwise for the use or 
benefit of said railroad company for any gains, profits, or moneys 
received or obtained out of or for the use, sale, or disposition of any 
of such lands or property, or to make or execute to the complainant or 
otherwise any conveyance or conveyances of all or Any such lands, 
property, or interest for any purpose whatever. 

This defendant admits that he did, about the 15th day of Feb- 
ruary, 1875, convey to the said Hiles a large amount of the said 
property obtained, as hereinbefore set forth, from said Briggs, Thurs- 
ton — Porter; and he avers that he, at or about the same time 

and before the vear 1878, conveyed to said Hiles all his, this 
39 dleſendant's, then remaining right, title, and interest in all and 

all manner of real property in which this defendant and said 
Hiles had been or then were interested in common, including all 
then unsold of the lands which are in said bill described, beginning 
with the conveyance of Thurston and wife to and including the 
therein lastly alloged conveyance of Briggs and wife, and that he 
has not now, and had not at the time of the commencement of this 
suit or for a long time theretofore, to his knowledge, recollection, in- 
formation, or belief, any right, title, or interest in or to any land 
heretofore by him in any manner acquired, held, or owned in com- 
mon with said Hiles. 6 

This defendant denies that said Hiles was a partner with him in 
said alleged land transactions or any of them otherwise or further 

5—147 
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than as in this answer set forth, or that his said conveyance or con- 
veyances to said Hiles were without consideration, and, on the con- 
trary, he avers that the consideration therefor and for the convey- 
ance of divers personal property conveyed in connection therewith 
at or about the same time, and for a single consideration in gross, 
was the sum of seven thousand dollars. i 

This defendant denies that he has alone, or with his codefend- 
ants or either of them, except by his aforesaid conveyance or con- 
veyances to said Hiles, sold or conveyed any portion of any property 
deeded to the defendants or any of them for the use or benefit of 
said railroad company, or received any sum or sums of money or 
any note or notes secured by mortgage or mortgages or any other 
consideration for any such sale, or that any money, security, or con- 
sideration by or for him received is the property of said railroad 
company or should be paid to the complainant for any purpose. 

He — that he did, before the commencement of this suit, bar- 
gain and sell, and in some instances convey, other portions of divers 
— — described in said bill, and that the proceeds thereof were 

xy him received or yet remain unpaid, all which bargains, sales, 
and conveyances and the proceeds thereof, including the contract to 
convey and proceeds thereof next hereinafter mentioned, he claims 
and insists were and are of his own property in his own sole right. 

He admits that on or about the 17th day of March, 1879, he did 
contract to convey, but he denies that he has yet conveyed, to one 
August Guhr, in said bill misealled August Geehs, said certain par- 
cel of land in said town of Seymour for the said sum of $75, of which 
he received said $25 in cash at the time of so contracting, and, save 
aforesaid, he denies every allegation of said bill concerning such 
sale; and he denies that said lot was obtained or is one of any lots 
or lands by him obtained in trust for said railroad company; and he 
avers that the same is a portion of the said five acres by him ob- 
tained as aforesaid in his own right and for his own use in the S. 
E. } of the N. E. I of said sec. 32, in said town of Seymour. 

He admits that he did and insists that he lawfully might appro- 
priate to his own use the said $25 so received without accounting 
therefor to,any other person. 

This defendant further shows that while he was as aforesaid a 
contractor with or an officer of said company he, at divers times, be- 
came surety for said company on bond or undertaking upon apreal 
in divers actions against said railroad company prosecuted in divers 
courts of the State of Wisconsin, and, among others, in a certain 
action brought by one Sarah MeVey, and in each of two certain 

other actions brought by R. C. & Esther J. Lyon or one of 
40 them, and in a certain other action brought by Isaac R. 

Grover, and in a certain other action brought by one Annie 
Briggs, at. d in a certain other action brought by one Joseph Pettis, 
and in each of eleven other certain actions severally brought by An- 
ton Kuch, George Schultz, Anton Speigal, Jacob Pa radousky, Anton 
Kasben, John Lick, Joseph Schmidt, Peter Parazinski, August Fik- 
fer, frank Pipke, and Frank Woscheck, respectively; that he sup- 
poses, but does not know, that his liability as such surety in said 
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action of suid McVey, and in one of said actions of said R. C. & E. J. 
Lyon or one of them, has been terminated by some settlement of 
suid actions since made by the complainant herein; that unless 
such settlement or settlements have been so made his liability as 
such surety in each and every (of) the actions aforesaid remains, to 
the best of his knowledge, information, and belief, in full force. 
That there is also pending and undetermined in the supreme 
court of New York county, in the State of New York, an action 


brought against this defendant as sole defendant therein by Edwin 
C. B. Garsia and others, as plaintiffs, in or about February 1, 1873, 


wherein the plaintiffs’ damages are laid at ninety thousand dollars 
for alleged services of said Garsia rendered, as alleged, to this de- 
fendant in 1871 and 1872, previous to the 8th of February, 1872, in 
and about the attempted negotiation of the first-mortgage bonds of 
said railroad company. 

That said alleged services, if any, were in fact rendered to said 
railroad company, and not to this defendant, by the said Garsia as 
the duly substituted attorney-in-fact of said railroad company, by 
this defendant appointed and substituted under and by virtue of a 
special letter of attorney, in writing, granted and issued by said rail- 
road company to this defendant on or about the 23d day of June, 
1871, and authorizing such substitution, a copy of which letter of 
attorney is hereto annexed, and this defendant prays that such copy 
may be taken as part hereof. 

That this defendant has at all times hitherto contested and still is 
contesting the action last mentioned, and is advised by his counsel 
therein, and verily believes, that said railroad company, as well as 
this defendant, has a valid defense to the whole thereof, and to all 
and all manner of demands of the plaintiffs therein. 

That said railroad company, in and by the aforesaid contract of 

‘ebruary 12, 1872, for valuable and adequate considerations therein 
and thereby set forth, expressly assumed and agreed to pay all in- 
debtedness and liabilities of this defendant theretofore contracted or 
incurred in and about the construction and equipment of said rail- 
road, and all the business by him transacted for it, and to save, bear, 
and keep him harmless and indemnified thereof and therefrom. 

That notwithstanding that this defendant claims and insists upon 
his title, in his own right, free of all demands of the complainant 
and of said railroad company, and of the trustee in said mortgages 
named, to all and singular the lands hereinbefore described or men- 
tioned, whereof the title is in whole or in part vested in him or in 
any one for him, he has been at all times willing and intending to 
convey to said railroad company, without compensation therefor or 
expense to said railroad company, all right of way and all depot 
grounds by it used before the 22d day of November, 1878, through 
or within any such lands, so far as the title thereto or any interest 
therein was vested in this defendant or in any one for him, upon 
being released from or sufficiently indemnified against the liabilities 
aforesaid, and especially the said claims of Garsia and others, and 
from and against divers other liabilities for said railroad com- 
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41 pany at divers other times beſore the date last aforesaid ex- 
isting, but before the date last aforesaid extinguishied. 

And that on or about the 22nd day of November aforesaid he 
notified said complainant in writing of the liabilities hereinbefore 
specified, and offered, if said railroad company or its friends would 
give him an ample bond to hold him harmless therefrom, to exe- 
cute and deliver to said railroad company free of expense a deed of 
all right of way and of all depot grounds then in use by said rail- 
road company, which were his property and whereof the title was 
in him, and upon the terms and conditions of said offer he has been 
ever since and still is ready and willing so to convey. 

All which matters and things this defendant is ready to aver, 
prove, and maintain as this honorable court shall direct, and prays 
to be hence dismissed with his costs and charges in this behalf most 


wrongfully sustained. 

DAVID M. KELLY, 

One of said Defendants, 
By WM. H. NORRIS, 
One of ITis said Solicitors, the said 
Defendant being Absent from the State of Wisconsin. 
NORRIS & ELLIS, 

Solicitors for Defendant Kelly. 


Contracts Referred to in Answer of David M. Kelly. 


This agreement, made the 5th day of June, 1871, between David 
M. Kelly, of Green Bay, Wisconsin, party of the first part, and the 
Green Bay & Lake Pepin Railway Company, a corporation existing 
under and by virtue of the laws of the State of Wisconsin, and 
having its principal office at Green Bay aforesaid, party of the 
second part, witnesseth : = 

Firstly. That the said party of the first part, in consideration of 
the covenants, promises, and agreements hereinafter contained on 
the part of the said party of the second part, doth covenant, promise, 
and agree well and truly and according to the best of his ability 

‘to endeavor to build or secure the building of the railroad of said 
company from the point of beginning, near Fox river, at Fort 
Howard, to the Mississippi river, and to exert and use his utmost 
skill, judgment, and ae to promote, secure, and effect the 
building and completion of said railroad within a reasonable time next 
thence ensuing, and the following rate of progress—that is to say: To 
New London, Wisconsin, on or before January 1, 1872; to the Wis- 
consin river on or before January 1, 1873, and to the Mississippi 
river on or before January 1, 1876, it being expressly understood 
und hereby declared and conceded by the said party of the second 
part that for the accomplishment of such a result and every part 
thereof the party of the first part necessarily and materially relies 
upon the co-operation of the party of the second part and upon the 
prompt and faithful supply by it, as hereinafter provided, of all the 
means and aid in that behalf hereinafter mentioned, and that such 
co-operation and supply shall at all times be deemed a condition 
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essential and precedent to such performance as aforesaid on the 
part of the party of the first part. 

Secondly. That the said party of the second part, in considera- 
tion of the premises, doth on its part covenant, promise, and agree 

to and with the party of the first part to render and yield 
42 unto him at all times, in aid of the performance of this agree- 

ment on his part, all possible assistance and co-operation not 
inconsistent with the provisions hereof, and in aid of his efforts to 
perform this agreement on his part, and in payment for his fulfill- 
ment thereof, subject only to the provisions in that behalf herein- 
after contained, to assign, transfer, set over, and deliver unto him, 
or to his order and subject to his disposition and control, the mort- 
gage bonds of said company secured upon its road, franchises, and 
property to the amount of sixteen thousand dollars per mile; all 
municipal aid, whether of towns, cities, villages, boroughs, or coun- 
ties, heretofore secured or which may be hereafter secured by said 
company or to which, on or before the completion of said railroad, 
it may become in any manner entitled, and all authorized capital 
stock of said company not heretofore issued or hereafter to be issued 
in exchange for such municipal aid as aforesaid. 

Thirdly. It is mutually covenanted, promised, and agreed that 
suid mortgage bonds, municipal aid, and stock shall not be expended 
or disposed of by the party of the first part faster than at the rates 
following, to wit: Said bonds shall not be expended or disposed of 
faster than at the rate of sixteen thousand dollars per mile of com- 
pleted railroad, or such municipal aid faster than at the rate or 
rates per mile, or other proportion provided in or by the terms of 
the several proposition or propositions whereunder the same aid 
shall be or become receivable, or said stock faster than at the rate 
of forty thousand dollars per mile of completed railroad or faster 
than at the rate of ten thousand dollars per mile of mere road-bed 
or grade, such completion in all cases to be of and upon a continu- 
ous line tending westward from the point of beginning aforesaid. 

Fourthly. The said party of the first part, in consideration of the 
premises, further covenants, promises, and agrees that upon failure 
actually to complete said railroad or any part thereof at the time or 
times in that behalf hereinbefore mentioned, he will return and re- 
deliver to the party of the second part, upon its demand, all such 
mortgage bonds and stock theretofore by him received which shall 
not at the time of such failure have been actually expended or au- 
thorized to be expended by the foregoing provisions of this agree- 
ment, to the end that the same may me and remain thereafter 
the property of tie party of the second part free from any and all 
claim of the party of the first part. 

It is further mutually agreed that for all the purposes of this 
agreement the terms “complete,” “completed,” “completion,” and 


“built” shall, respectively, be held and taken to mean such condi- 


tion of said railroad, or of any given part thereof, as may be other- 
wise described by the expression “graded, tied, ironed, and with 
trains of cars other than construction trains running thereon;” and 
the terms “grade” and “road-bed” shall be deemed and taken to 
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mean a grade or road-bed suitably constructed and ready for the 
reception of ties and rails. 

It is further covenanted, promised, and agreed by the party of the 
second part that if notwithstanding faithful and diligent effort and 
endeavor on the part of the party of the first part to perform his 
agreement hereinbefore contained, he shall fail to effect the comple- 
tion within the time in that behalf hereinbefore expressed of any 
part whatever of said railway, the said party of the second part 

shall and will, whenever it shall seek to rescind this agree- 


43 ment on account of such failure, pay to the party of the first 


part his actual cash expenditures incurred in his efforts and 
attempted services hereunder. 

And, further, that it, the said party of the second part, shall not 
nor will at any time during the continuance of this agreement make 
with any other person or persons whomsoever any contract or agree- 
ment whatsoever without the consent of the party of the first part 
first thereto, in writing, had and obtained. 

In witness whereof the said party of the first part hath hereunto 
set his hand and seal the day and year first above written and the 
party of the second part hath caused these presents to be subscribed 
by its president and secretary and the corporate seal to be hereto 
affixed, pursuant to a vote of the board of directors of said company 
had and passed at a meeting thereof duly holden on the 5th day of 
June, 1871. 

(Signed) DAVID M. KELLY. [seat] 
[CORPORATE SEAL. ] H. KETCHUM, President. 
FRED. S ELLIS, Seerctary. 


Signed, sealed, and delivered in presence of— 
JESSE M. ST. CYR. 
C. II. COTTON. 


This agreement, made the 12th day of February, 1872, between 
David M. Kelly,of Green Bay, Wisconsin, party of the first part, and 
the Green Bay & Lake Pepin Railway Company, a corporation ex- 
isting under and by virtue of the laws of the State of Wisconsin and 
having its principal office at Green Bay aforesaid, party of the sec- 
ond part, witnesseth : 

Firstly. That the said party of the first part, in consideration of 
the covenants, promises, and agreements hereinafter contained on 
the part of the said party of the second part, doth hereby release and 
surrender his contract with said company made on the 5th day of 
June, 1871, and doth hereby covenant, promise, and agree to account 
to the party of the second part when thereto required for and con- 
cerning all mortgage bonds of said company and all municipal aid 
bonds of every description by him heretofore from or through said 
company received, had, or obtained, and for and concerning the 
disposition and proceeds thereof, and to engage in the service of the 
said party of the second part, for all and singular the purposes herein- 
after set forth, as its chief financial and construction agent, and to 
perform during the continuance of this agreement the duties usually 
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performed by a superintendent or general manager of a railroad 
company in and about the construction and carrying business thereof, 
and, as such agent and in the performance of such duties as afore- 
said, well and truly and to the best of his ability to assist in procur- 
ing local or municipal aid and in operating the railroad of said 
company as fast as the same shall be built; to take charge of and 
conduct to the best of his ability and skill the negotiation and dis- 
position of the mortgage bonds of said company and of the munici- 
pal or local aid by it heretofore obtained, and well and truly and 
according to the best of his ability labor and endeavor to build or 
secure the building of said railroad from its present western terminus 
at New London to the Mississippi river, and exert and use his utmost 

skill, judgment, and efforts to promote, secure, and effect the 
44 building and completion of said railroad within a reasonable 

time next and hence ensuing, and at the following rate of 
progress, to wit: To the Wisconsin river on or before January 1, 
1873, and to the Mississippi river on or before January 1, 1876, and 
in the meantime to endeavor to promote in all other respects the 
interests of the party of the second part, and that he will not during 
the continuance of this agreement actively engage in building any 
other railroad without the consent of the party of the second part 
first had and obtained. a 

It is expressly understood, and by the party of the second part 
hereby declared and conceded, that for the accomplishment of 
such results and every part hereof the party of the first part neces- 
sarily and materially relies upon the ready — — of the party 
of the second part and upon the prompt and faithful supply Y it, 
as hereinafter provided, and all the means and aid in that behalf 
hereinafter mentioned, and upon the prompt and faithful perform- 
ance by it of all the covenants, promises, and agreements on its part 
hereinafter contained, and that such co-operation, supply, and per- 
formance shall at all times be deemed a condition essential and pre- 
cedent to performance by the said party of the first part of any act 
or thing by him to be performed. 

Secondly. That the said party of the second part, in consideration 
of the premises, doth on its part covenant, promise, and agree to and 
with said party of the first part to assume and pay all indebtedness 
and liabilities by him heretofore contracted or incurred in or about 


‘the construction and equipment of said railroad and all the business 


by him transacted for the party of the second part, and to save, bear, 
and keep him harmless and indemnified thereof and therefrom ; to 
pay him all his expenditures made or incurred out of or with his 
private means in or about the service of said company, and for his 
services rendered since the 5th day of June, 1871, and to the date 
hereof as in the nature of salary at and after the rate of five thousand 
dollars per annum. 

And suid party of the second part doth further covenant, promise, 
and agree and hereby declares that so much of the one million six 
hundred thousand dollars, par value, of the capital stock of said 
company apportionable to the forty miles of said railroad already 
completed by the party of the first part under his aforesaid contract 
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of June 5, 1871, and his previous contract of July 23, 1870, as has 
not been issued or pledged in exchange for municipal aid or taken 
by private subscription or otherwise actually used in or about con- 
struction or equipment is and to all intents and purposes shall be 
deemed the absolute and exclusive property of the party of the first 
part, and, so far as not yet issued and delivered, shall be issued and 
delivered unto him upon his demand without any further action of 
the board of directors in that behalf. | | 

And the said party of the second part doth hereby further cove- 
nant, promise, and agree to and with said party of the first part to 
employ and doth hereby employ him to perform the duties and for 
all other the purposes aforesaid, and doth hereby concede and grant 
unto him full power and authority in the premises, and doth cove- 
nant, promise, and agree to yield and render unto him at all times 
in aid of his efforts to perform this agreement on his part all possi- 
ble assistance and co-operation not inconsistent with other provisions 
hereof and subject to the provisions in that behalf hereinafter con- 
tained to assign, transfer, set over, and deliver unto him, or as he 

shall direct and subject to his charge, disposition and control, 
45 ull the mortgage bonds of said company not yet expended or 

disposed of secured upon its road, franchises, and property to 
the amount of sixteen thousand dollars per mile, and all municipal 
aid, whether of towns, citics, villages, boroughs, or counties, hereto- 
fore obtained or voted, so far as not already expended or disposed of, 
or which may be hereafter obtained or secured by said company, or 
to which, at or before the completion of said railroad, said compan 
inay become in any manner entitled, and all authorized capital stoc 
not heretofore issued, wherever before mentioned, or hereafter to be 
issued in exchange for such municipal aid as aforesaid, and to bear, 
pay, discharge, and reimburse to him all his expenses by him to be 
made or incurred in or about the business of said company and the 
performance of this agreement, and for his services to pay to him, 
in addition to the stock hereinafter mentioned, a find w salary or 
sum of five thousand dollars; and, in further compensation for his 
services during the progress of construction of said railroad west- 
ward from New London, whenever and as soon as any section of five 
miles, continuous with said railroad as already completed, shall be 
graded, to issue and deliver to the party of the first part, as and for 
his sole and absolute property, fifty thousand dollars of the capital 
stock of said company at par value, and, whenever and as soon as 
each section of five miles, continuous with said railroad as thereto- 
fore already ironed, shall be tied and ironed, to issue and deliver to 
the party of the first part, as and for his sole and absolute property, 
such further amount of said stock as, with the stock theretofore con- 
sumed, pledged, or appropriated by, for, or in subscriptions and the 
construction of such section, will make up the amount of two hun- 
dred thousand dollars of stock at par value. 

Nothing in this agreement contained shall be construed as cre- 
ating or defining any office of chief financial agent, superintendent, 
or general manager, it being, on the contrary, ex ressly understood 
and declared that all and singular the powers an authority hereby 
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conferred upon the party of the first part are so conferred as inci- 
dental to and in aid of the principal design of this agreement—that 
is to say, the complete consummation of said railroad. 

Thirdly. It is mutually covenanted, promised, and agreed that 
said mortgage bonds, municipal aid, and stock shall not be expended 
or disposed of by the party of the first part faster than at the rates 
— to wit: Said bonds not ſuster than at the rate of sixteen 
thousand dollars per mile of completed railroad, such municipal aid 
not faster than at the rate or rates per mile or other proportion pro- 
vided in or by the terms of the several proportions whereunder the 
same shall be or become receivable, and said stock not faster than 
at the rate of forty thousand dollars per mile of completed railroad, 
nor faster than at the rate of ten thousand dollars per mile of mere 
road-bed or grade; such completion to be in all cases of and upon 
a continuous lige tending westward from the present western ter- 
minus. 

Fourthly. The said party of the first part, in consideration of the 
premises, further covenants, promises, and agrees that upon his fail- 
ure actually to complete said railread or any part thereof at the time 
or times in that behalf hereinbefore mentioned he will return and 
releliver to the party of the second part, upon its demand, all such 
mortgage bonds, municipal aid — and stocks theretoſore by him 
received which shall not at the time of such failure have been act- 

ually expended or authorized to be expended by the forego- 
46 ing — of the agreement, except such amounts of said 

stock as may in the meantime have been received or earned 
and not yet then received by said party of the first part as and for 
his sole and absolute property, as hereinbefore provided: Provided, 
nevertheless, That before making such demand the said party of the 
second part shall pay unto the party of the first part all arrears of 
salary and expenses and issue and deliver unto him all arrears of 
stock which shall then be due unto him. 

It is further mutually agreed that for all the purposes of this 
— the terms “complete,” “completed,” “ completion,” and 
„built“ shall, respectively, be held and taken to mean such condi- 
tion of said railroad or of any given portion thereof as may be 
otherwise described by the expression “ graded, tied, and ironed,” 
and the terms “ grade and “ road-bed ” shall be deemed and taken 
to mean a grade or road-bed suitably constructed and ready for the 
reception of ties and rails. 

It is further covenanted, promised, and agreed by the party of the 
first part that if, notwithstanding faithful and diligent effort and 
endeavor on his part to fulfill the foregoing agreement on his part, 
he shall fuil to effect the completion, within the time in that behalf 
hereinbefore expressed, of either portion of said railroad the said 
party of the second part shall, after first paying, issuing, and deliv- 
ering unto the party of the first part all arrears of salary, expenses 
and stock then due to him and unpaid and undelivered, have full 
power and authority to declare this contract void, and thereupon to 
proceed to complete the performance by such means and agents as 
it may ber whereof the party of the first part may have ſuiled. 
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It is further mutually covenanted, promised, and agreed that all 
disbursements to be made during the continued building of said rail- 
road shall be made by said company through its proper officers, 
which officers shall atall times keep and hold, subject to the inspec- 
tion of the party of the first part, a correct record of all financial 
transactions, with all proper vouchers therefor, and all books, ac- 
counts, and papers of said company. 

And, lastly, the said party of the second part doth further cove- 
nant, promise, and agree that it will not at any time during the con- 
tinuance of this agreement make with any other person or persons 
uny contract or agreement whatsoever without the consent of the 
party of the first part first thereto in writing had and obtained. 

In witness whereof the party of the first — hath hereto set his hand 
and seal the day and year first above written, and the party of the 
second part hath caused these presents to be subscribed by its presi- 
dent and secretary and the corporate seal to be hereto affixed, pur- 
suant to a vote of the board of directors of said company had and 
passed at a meeting thereof duly holden on the 12th hey of Febru- 
ary, A. D. 1872. 


(Signed) DAVID M. KELLY. [seat.] 
H. KETCHUM, President. 
DszAl.] FRED. S. ELLIS, Secretary. 


Signed, sealed, and delivered in presence of— 
J. F. GOODING. 
T. P. BINGHAM. 


47 Leiter of Attorney Referred to in Answer of David M. Kelly. 


Know all men by these presents that the Green Bay & Lake Pepin 
Railway Company, corporation existing under and by virtue of the 
laws of Wisconsin and having its principal office in the city of Green 
Bay, in the county of Brown and State of Wisconsin, hath made, con- 
stituted, and appointed, and by these presents doth make, constitute, 
and appoint, David M. Kelly, of said city of Green Bay, in the county 
of Brown, State of Wisconsin, its true and lawful attorney, for it and 
in its name, place, and stead to negotiate in the United States and in 
Europe or in either country or continent the first-emortgage bonds of 
said company, and, if by him in such case deemed necessary, to ac- 
cept in part payment of such bonds railroad iron or rails of good 
quality, but at current market rates or prices, giving and granting 
unto its said attorney full power and authority to do and perform 
all and every act and thing whatsoever requisite and necessary to 
be done in and about said ‘premises as fully, to all intents and pur- 
poses, as it might or could do if personally present, With full power 
of substitution and revocation, hereby ratifying all that its said at- 
torney or his substitute shall lawfully do or cause to be done by. 
virtue hereof. 

Jn witness whereof said company hath caused its corporate seal to 
be affixed and these presents to be subscribed by its president and 
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secretary this 23d day of June, A. D. 1871, pursuant to a vote of the 
board of directors duly had on the 22nd day of June, A. D. 1871. 
oa] HENRY KETCHUM, President. 
I. 8. 


FRED. S. ELLIS, Secretary. 

48 February 23, 1880.— This day came the complainant, by his 

counsel, Mr. Larned, and the defendant, D. M. Kelly, by his 
counsel, Mr. Norris, and by consent it is ordered by the court that 
the hearing of the motion for an injunction against said defendant 
be continued to April 13th, 1880, subject to the right of either party 
— the same up before that time upon three days’ notice to the 
other. 

May 31, 1880.—This — came the complainant, by his counsel, 
and by leave of the court filed his replication to the answer of the de- 
fendant, D. M. Kelly, and, on his motion, it is ordered by the court 
that the proofs in this cause be closed within ninety days, this order 
being made subject to motion of defendants’ counsel to set the same 
aside within thirty days, which replication is as follows, to wit: 


Replication to Answer of D. M. Kelly. 


United States Circuit Court, Eastern District of Wisconsin. In 
Chancery. 


Timotuy Cask, Receiver of the Green Bay and Minnesota Railroad 
Company, : 
v8. 
Davip M. KEL Lv ei al. 


The replication of Timothy Case, receiver of the Groen Bay and 
Minnesota Railroad Company, complainant, to the answer of 
David M. Kelly, one of the defendants. 


This repliant, saving and reserving unto himself all and all man- 
ner of advantage of exception to the manifold insufficiencies 
49 oſ the said answer, for replication thereunto says that he will 
aver and prove his said bill to be true, certain, and sufficient 
in the law to be answered unto, and that the said answer of the de- 
fendant is uncertain, untrue, and insufficient in the law to be replied 
unto by this repliant, without this, that any other matter or thing 
whatsoever in the said answer contained material or effectual io 
law to be replied unto, confessed and avoided, traversed or denied, 
is true; all which matters and things this repliant is and will be 
— to aver and prove as this honorable court shall direct, and 
humbly prays as in and by his said bill he has already prayed. 
E. C. & W. C. LARNED, 


Sol’rs for Complainant. 


July 12, 1880.—This day came the complainant, by his counsel, 
und, on his motion, it is ordered by the court that it be referred to 
Francis Bloodgood, a commissioner of this court, to take the testi- 
mony in this cause and report the same to the court. 
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November 10, 1880.—This day came the parties, by their counsel, 
and, on application of Mr. Larned on behalf of the complainant, it 
is ordered by the court that the complainant have leave to take the 

testimony of J. R. Sechler and Catherine pd as part of his 
50 testimony-in- chief; and it is further ordered that the defend- 

ants close their proofs within twenty days from this date, and 
that the complainant have forty days to take his rebutting testi- 
mony after the defendants’ proofs are closed. 

December 20, 1880.—This day came the complainant, by his coun- 
sel, and moved the court to strike from the files the deposition of T. 
H. Earle taken on behalf of the defendants; and said motion being 
argued by Mr. Larned for the complainant and by Mr. Lynde for 
the defendants, the court held the same under advisement. 

January 3, 1881.—This day came the complainant, by his solic- 
itors, and filed notice of application for a commission to be issued to 
Rufus K. Trevor, of New York city, to take the depositions of John 
I. Blair and William E. Dodge on the part of the complainant, and 
also filed interrogatories to be annexed to said commission. 

January 5, 1881.—This day came the parties, by their counsel, 
and, on ae of the defendants, it is ordered by the court that 
they have leave to file within five days affidavits in reply to the affi- 
davit of the complainant this day filed upon the motion to suppress 
the deposition of T. H. Earle and that the complainant have five 
days after service of such affidavits to reply thereto. 

January 6, 1881.—This day came the complainant, by his 

51 counsel, and, on his motion, it is ordered by the court that the 

time for him to take rebutting testimony be, and hereby is, 
extended fifteen days from this date. 

January 7, 1881.—This day came the ‘defendants, by their solic- 
itors, and filed cross-interrogatories to be annexed to the commission 
to take testimony of John I. Blair and William E. Dodge. 

January 10, 188.— This day came the complainant, by his solic- 
itors, and moved the court to strike out certain of the interrogatories 
* to be propounded to the witnesses, John I. Blair and Wil- 

iam E. Dodge. 

January, 13, 1881.—This day came the defendant, David M. Kelly, 
by his solicitors, Messrs. Finches, Lynde & Miller, and presented to 
the court his petition, as herein filed, praying that the injunction 
heretofore issued in this cause enjoining the defendants from con- 
veying or disposing of any of the lands mentioned in the bill be 
dissol ved or so modified as to apply only to the right of way and depot 
grounds in said bill mentioned, and that the receiver be required to 
file a bond of indemnity, with sufficient sureties, to secure and in- 
demnify said petitioner against damages already occasioned by said 
injunction and against such damages as may hereafter occur by 
reason thereof. ° 

Whereupon it is ordered by the court that the complainant 

52 — — — . — 17th day of January instant, at 
eleven o’clock a. m., why the prayer of said petitio | 
y pray petition should 
January 17, 1881.—This day came the parties, by their counsel, 
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and, in consideration of the motion of the complainant to strike 
from the files the deposition of T. H. Earle, it is ordered by the 
court that said motion be, and hereby is, overruled; and it is 
further ordered that the defendants produce said witness, T. H. 
Earle, before Mr. Francis Bloodgood, the examiner, on the 28th day 
of January instant, for cross-examination by the complainant at 
the complainant’s costs. 

January 22, 1881.—The complainant’s objections to cross-inter- 
rogatories proposed to be propounded to W. E. Dodge and J. I. 
Blair under a commission to be issued to take their testimony having 
been heretofore argued by the counsel of the parties, on consideration 
thereof it is ordered by the court that the objections to said cross- 
interrogatories numbered 4, 5, 9, and 10 to said Dodge and Blair be 
overruled ; that the objections to the special cross-interrogatories to 


‘suid J. I. Blair numbers 3, 4, 5, 6, 7, and 10 be sustained, and that 


the objections to all the other special cross-interrogatories to said 
Blair be overruled. 
January 24, 1881.—Commission issued to Rufus K. Trevor, Esq., 
New York city, to take the depositions of John I. Blair and William 
E. Dodge, on behalf of complainant. 
53 March 25, 1881.—Depositions of John I. Blair and William 
E. Dodge received from Rufus K. Trevor, Esq., New York 
city, and filed. * 
April 4, 1881.—This day came the parties, by their counsel, and 
by consent it is ordered by the court that the defendants have 
thirty days from this date to put in testimony in reply to complain- 
ant’s rebutting testimony and that the complainant have fifteen 
days thereafter to put in testimony in rebuttal thereof. 
July 14, 1881.—Testimony on behalf of both parties, with ex- 
hibits, received from Francis Bloodgood, examiner, and filed. 


And afterwards, to wit, at a special term of said court, begun and 
held at the city of Milwaukee, on the second Thursday of July, A. 
D. 1881, and on the fifth day thereof, to wit, on the 19th day of 
July, A. D. 1881—present, the Hon. John M. Harlan, associate justice 
of the Supreme Court of the United States, assigned to this circuit, 
presiding, and also the Hon. Charles E. Dyer, district judge—the 
following proceedings were had, to wit: | 


Hearing. 


Timotny Case, Receiver of the Green Bay & Minne- 
sota Railroad Company, 
v8. In Equity. 
Davin M. Kretiy, Henry Ketcnum, Georce HIL xs, 
& THe ArcADIA MINERAL SprinG Co. 


54 This day came the parties, by their counsel, and this cause 

eaine on to be heard upon the pleadings and proofs, and was 
argued by Messrs. W. C. Larned and Theo. G. Case, for the complain- 
ant, and by Messrs. E. H. Ellis, H. M. Finch, Geo. H. Noyes, and L. 
B. Powers, for the defendants; and, the hearing not being concluded, 
the same was adjourned until to-morrow morning. 
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July 20, 1881.—This day came the parties, by their counsel, and 
the hearing of this cause was resumed; and, not being concluded, the 
same was adjourned until tomorrow morning. 

July 21, 1881.—This day came the parties, by their counsel, and 
the hearing of this cause was resumed; and, being concluded, the 
court held the same under consideration. 

And on said hearing the following testimony was read in evi- 
dence, to wit: 


Testimony. 
U. S. Circuit Court, E. D. Wisconsin. 


Timorny Cas, Rec'r G. B. & Minn. R. R. Co., 
v8. 
Davip M. Kl.L ef al. 


Testimony on reference under rule 67, in equity. 


MILWAUKEE, July 27, 1880. 
Before Mr. Francis Bloodgood, examiner in chancery. 
Present: For the plaintiff, E. C. & W. C. Larned, of Chicago, and : 
Theodore G. Case, of Green Bay ; for the defendants, Judge Ellis for 
Mr. Kelly ; G. W. Case, Esq., for Mr. Ketchum ; Judge Powers for 
Mr. IIiles. 


cr 
abe | 


Testimony on Behalf of the Complainant. 


Deposition of David W., Wade. 


Plaintiff cails as a witness DAVID W. Wabe, who, being sworn, tes- 
tified as follows: 


Q. What is your name? 

A. David W. Wade. 

Q. Where do you reside? 7 

A. I live in the town of Lincoln, Trempealeau county, Wisconsin. 

Q. You are of lawful age? 

A. Yes, sir. 

Q. How long have you lived there? 

A. Off and on for twenty years. 

Q. Have you owned land in that neighborhood, in Trempealeau 
county ? 


e 


A. Yes, sir. 
Q. Did you ever own any land in the vicinity of Whitehall? 
56 A. Yes, sir. 
Q. Please state where Whitehall is. : 
A. It is located on sec. 23, R. 8, T. 22, in Trempealeau county. 
. Whitehall is a town ? 
A. It isa village; yes, sir. 
Q. Is it the county seat? 
A. It is. 
Q. What is your occupation ? 
A. Farmer. 
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Q. What was your occupation in the early part of the month of 
November, of the year 1873? 

A. I had just returned to my farm; I had been for the seven 
years before that in the register’s office and sheriff. 

Q. You say you had just returned to your farm ; where was your 
farm ? 

A. I own two farms; and the farm I returned to was on sec. 36, 
about two miles from Whiteball. 

Q. Did you own any land in the immediate vicinity of Whitehall 
at that time? 

A. Yes, sir; I owned the land Whitehall is situated on. 

Q. Does any railroad now pass through Whitehall ? 

A. Yes, sir; the Green Bay & Minnesota. 

Q. Has that always been the name of that road ? 

A. I think so. 

Q. Do you know at what time the railroad that at present goes 
through Whitehall was built through there ? 

A. In the summer of 1873, I believe. 

. Does that railroad go anywhere near your land, the land you 
formerly owned ? 

A. It goes right through the land. 

G. Did the railroad company ever institute any proceedings to 
condemn any portion of your land there ? 

A. To take the land by law? I think not. 

. Did they over have any negotiations with you for acquiring 
that land by contract or otherwise ? 

A. I made a contract with Mr. Ketchum for this land. 

Q. Is Mr. Ketchum one of the defendants in this case? Is. Alu is 
the gentleman you refer to? 

A. Yes, sir. 

. You say you made a contract with Mr. Ketchum ; please state 
in your own way what that contract was, the nature of it, as near as 
you can recollect it. 

A. In the first place, Mr. Ketchum and Mr. Earle came to my 
house some time in October 
Q. Who is Mr. Earle? 

A. Earle is the son-in-law of Mr. Ketchum ; and he said—I don’t 
remember exactly the conversation, but oe. — at the dif- 
ferent points to locate depots, and one had been talked o. 

A. For what road? 

A. Green Bay & Minnesota; and Mr. Ketchum went on to state 
how much benefit it would be to the place, and also to me; and they 
thought I ought to give the company—they said the company was 
poor, and they were building the road a good deal by donations— 
and I ought to give the company what was lying on the west side of 
u certain creek that ran across the land. 

Q. How much was that he said he thought you ought to give? 

A. That would make 120 acres. 

. Did you own that land entirely? 

A. I did. at thut time. 
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Q. Mr. Ketchum then stated to vou that if the company 
57 should locate a depot on your land it would be a benefit to 

you and a benefit to the town, and in consideration of that 
you ought to donate the land ? 

A. That was the substance of the conversation. 

Q. What did you reply to that proposition ? 

A. That I would give forty acres of the land if I could control 
the balance. To give that took about all there was to it that was 
good for anything, and I wauld not do that. 

. Did you finally arrange to give the forty acres ? 

A. They went away at that time. 

. How? i 

A. Ketchum and Earle then left my place. Earle—I saw him a 
few days afterwards and had another conversation with him, and we 
had a talk about the same thing, and finally he said they would not 
locate there 


(Objected to by Mr. Cate.) 


Q. Just state what Mr. Earle said to you about the matter in the 
second conversation. 

A. He said they would not locate there unless they could get a 
larger interest than I offered to give. 

. Whom did Mr. Earle mean by “ they? ” 

A. I supposed the company. I supposed Ketchum was one of 
the company. 

Q. He would not locate what? 

A. The depot. 

Q. He said the company would not locate its depot there—— 


(Objected to by Judge Ellis as incompetent.) 


Q. Mr. Earle then said that the company would not locate its 
depot on that land unless you gave them more land than forty acres? 

A. Yes, sir; 1 told them then I would sell the property. 

Q. What was the arrangement about selling the property, if any ? 

A. I told him the property was worth to me $4,000, but I would 
like the depot on that property where it was talked of; that they 
might have it for $5,500. 

. Upon what motive—for what consideration—did you throw 
off the 8500? 

A. The consideration was the depot should be located at this 

int. 

Q. What was the result of this conversation ? 

A. The result was that I drew a contract—he drew a contract and 
paid me a little on it, binding the bargain. 

Q. In currency or by check ? 
. A. In currency, I think. I think he gave me $50 to bind the 

urgain. 

1 And you agreed to sell the 120 acres for $500 less than you 
valued it? 

A. I agreed to sell him all I had there—there was nearly seven 
forti xcept a part of it I did not consider very valuable. There 
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was, I think, a fraction of thirteen acres—from ten to thirteen 
acres—that had been sold off that was lying on the east side of the 
river. Two and one-half acres were used for cemetery a 
that I reserved. He drew the contract, and I was to give a deed, I 
think, when they paid 8500; and when that was paid I did give a 
deed and took back a mortgage on a part of the land. 

. You sold, then, nearly 280 acres ? 

A. Two hundred and eighty acres, less fifteen or sixteen acres. 

. Something like 265 acres ? 

A. Yes, sir. 

Q. Who drew this contract ? 

A. Earle drew the contract. 
58 Q. Do you remember how the contract was drawn ; have 
vou the contract with you now ? 

A. No, sir; I have not. 

Q. Did you keep a copy of it? 

A. I did, of one. 

Q. Is that copy now in existence? 

A. I think it is among some of my papers, but I have not noticed 
it for a long while. 

Q. Did you finally make a deed in pursuance of that contract ? 

A. Yes, sir. 

Q. At what time did you make the deed ? 

A. I can’t tell exactly about that. It would be my impression 
that it was made shortly after the first of January. I think so. I 
am not certain about that—whether it was made about the first of 
January, 1874, or the next spring; I don’t remember about that. 

Q. To whom did you give the deed ? 

A. The deed was given to Henry Ketchum. 

Q. To whom was it made out; in his name, was it? 

A. It was made out to Henry Ketchum. 

Q. Did you make out any deed to the Green Bay & Minnesota 
Railroad Company ? 

A. No, sir. 

. Please state the circumstances under which the deed was made 
out. Was any one present besides yourself and Ketchum ? 

A. I never talked with Mr. Ketchum after that first talk. I think 
the business was done through Earle. He was a notary public and 
did Mr. Ketchum’s business, as I understood it. 

Q. Did you ask Earle at the time the deed was made out any- 
thing about the form of the deed, or why it was made to Ketchum? 

A. There was this about it: I thought it was a little strange it 
was made to Ketchum individually and I mentioned it to Earle—I 
understood Mr. Ketchum and Kelly were really the men puttin 
the road through—and he said it was all right. It was un —. 
with Kelly in deeding it to Mr. Ketchum. 1 thought it strange it 
should be deeded to Ketchum alone. That was the substance. 
don’t remember our conversation. 

Q. You, had of course, no arrangement about decding the prop- 
erty to Mr. Ketchum individually, and you thought it strange it 
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ranged between him and Kelly, or the other parties in the road, and 
it was all right. 


(Objected to.) 


Q. You found out at the time from Earle that it was arranged 
with Kelly—it was all right with Kelly? 

A. Yes, sir; I understood so. 

Q. And therefore you signed the deed, did you? 

A. Yes, sir. 

Q. Are you a married man ? 

A. Iam. 

. Did your wife join you in the deed ? 

A. Yes, sir. 

Q. You forget exactly the time this deed was signed ? 

A. Yes, sir. 

. Can you tell within three or four weeks or a month? 

A. I think the $500 was to be paid by the first of January. I 
may be mistaken about that, but I think so. 

E. And the deed was to be executed after that? 

A. Yes, sir; and it was to be in two payments—two notes given 
of $500 each. 

Q. Whose notes were given ? 

A. Mr. Ketchum’s notes were given and secured by mortgage on 
| part of that property. 

59 Q. Who paid the $500? 
A. All the transactions I had were through Mr. Earle. 

Q. Did he bring you the $500? ; 

A. He paid me at different times that amount. 

Q. How did he pay it? 

A. I had some dealings. I don’t know whether it was all in 
money—that is, the first payment—or whether there was part lum- 
ber. I was dealing considerably with him. I took a good deal of 
it in lumber. 

. Were you fully paid? 

The payment was made all right. P 
Was any of it made by check, to your knowledge? 3 
I don’t remember. 

Do you remember any of it being paid in currency ? 
Les, sir. 

Q. And some in lumber ? ‘ 

A. Yes, sir. 

Q. Where did that lumber come from ? 

A. He was selling lumber right there, Earle for Ketchum, as I 
understood, and we had an account with each other and. settled in 
that way. Of course, whatever I could use was so much cash to me. 

Q. You gave a deed; was the deed recorded ? 

A. I suppose it was. 

Q. Can you give a description of this property ? 

A. I was asked us to the description, and I marked it on a piece 
of paper so I would not make a mistake. 
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(Counsel for Mr. Kelly objects. The deed is not produced.) 


Q. I will ask the witness, By refreshing your memory by looking 
at this memorandum can you give the description of the property 
after? If you can, please do so. 


(Objected to.) 


A. It was the S. E. } of the S. W. 4, the S. W. } of the S. E. 4, the 
S. E. } of the S. E. }, sec. 23, t'p 22, R. 8; S. W. 18. 7, 
t'p 22, R. 8; N. W. } of the N. W. J. sec. 25, t’p 22, R. 8, all in the 
saine town. and range. I would say, of course, that thirteen or fif- 
teen acres were reserved. 

Q. Do you remember in which —— of the property those were? 

A. There were two acres and a half in cemetery lots. That was 
on the southwest of sec. 23, and there was, I think, thirteen acres I 


had deeded to Knuteson lying on the east side of the river, on sec. 


24. That cemetery lot is on the southwest corner of the west half 
of the southwest quarter of sec. 23. 

Q. Was the depot located upon this land ? 

A. Yes, sir. 

Q. At what time was it so located ? 

A. It was the first part of November, 1873. 

Q. Immediately after your making this contract ? 

A. Yes, sir. 

. Were there any people in that neighborhood, excepting your- 
self, at that time? 

A. Oh, yes, sir; in the neighborhood. 

Q. I mean was there any congregation of people, any town there, 
at that time? 

A. No, sir. 

Q. How is it now? 

A. There was one house on the place I sold. 

Q. How is it now with this land you sold? 

A. There is quite a little village there. 

Q. How large a village? 

A. That would be guess-work. I should say from three to five 
hundred; I don’t know exactly. : 

Q. Are those houses now there located on small lots that have 
been cut up from this piece you sold? 

A. Most of them; yes, sir. 

Q. There was no town there, you say, before the railroad went 


through ? 
60 A. No, sir. 
. And the present town is the county-seat, I understand 
you to say? 


A. Yes, sir. 

Q. Is there a court-house there ? 
* No court-house built in the county. The business is done 
there. 

Q. Quite a thriving village, I suppose ? 
A. Yes, sir. 
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Q. Is it a village that has grown up on account of the railroad ? 
Has it anything to do with it? 

A. It has all been built since the railroad came there. 

Q. Do you know anything about the prices at which land is now 
held there—lots in the town of Whitehall? For how much can 
they be purchased ? 

= I don’t know. That is something I don’t know anything 
about. 

Q. Do you know of the sale of any lots there since this deed of 

ours ? | 
. A. Yes, sir; I know there has been lots sold there. 

Q. Do you know the prices any of them brought ? 

A. I know the prices of some. 

Q. State the prices of any you may happen to know. 

A. I have known of—well, there was one that I Jet a man have; 
sold it for $40—that is, for the same as $40. I have heard of some 
sold as high as $200. 
sons Has there been any lot sold near the court-house as high as 

9 

A. There was one part of a lot, there was a lot—I guess it is all 
in one lot—sold to three different parties for $600. That was next 
to the post office. I heard them talk about it there. 

Q. When was that sold? 

A. Something like two or three years ago. 

Q. Was the depot located there ? 

A. Yes, sir. 

Q. Who put it up? 

A. I suppose the company. I don’t know anything about that. 

Q. By the company you mean the Green Bay & Minnesota Rail- 
road Company ? 

A. I suppose so. 


Cross-examined by Judge Cater: 


Q. What town in the town of Lincoln, what village, are you tes- 
tifying about? - 

A. Whitehall. 

Q. Have you any personal knowledge of the value of those differ- 
ent lots or how much they sold for? 

A. Nothing; only from hearsay. 

Q. Reputation ? 
A. Yes, sir. 

Q. The entire consideration was paid to you ? 

A. For the property? Yes, sir; that is all settled. 

Q. By whom was it paid? . 

A. It was paid by Earle—by Mr. Ketchum through him, I sup- 


2 — understand the entire consideration was paid by Ketchum? 
A. Les, SIP. 

Q. Wauld you have been satisfied with the deed if it had been 
made to Ketchum and Kelly both ? 
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A. Yes, sir. 
. You thought it ought to be made to Kelly? 
A. I mentioned that I supposed they were the men that were put- 
ting 5 og through. Earle answered it was all right. I supposed 
it was both. 


Cross-examined by Judge Ei. Lis: 


Q. Do you know whether Mr. Earle was an officer of the com- 
ny? 
61 * Not that I know of. 
. He was acting for himself or Ketchum then entirely, 
was not he? 

A. He was acting, I — ag for Ketchum. 

Q. Do you know whether he was really an authorized agent or 
not? 

A. Nothing more than what was said. He came, in the first place, 
with Ketchum, and afterwards acted for him. 

Q. What proportion of this consideration was paid in lumber? 
— I presume, I could not tell exactly, that I took $1,000 in lum- 

r. 

Q. What was the whole consideration ? 

A. $3,500. 

Q. You took $1,000 in lumber ? 

A. I think I did; perhaps more. 

. Whose lumber was that? 

A. I got it from Earle. I supposed he was there as agent for 
Ketchum,and I think at that time Ketchum owned the lumber yard. 
He was dealing in lumber. 

Then it belonged to Earle or Ketchum, or both ? 

I suppose so. | 
What other consideration did you receive besides the lumber? 
. Money, or the same as money. 

Whose money ? 

. I suppose Mr. Ketchum’s. 

Who paid it to you? 

. Mr. Earle, I think, the whole. 

Was all the remainder paid in money, except what was paid 
in lumber? : 

A. I think so. Well, I took one lot, just the same. 

Q. Whose lot was that? 

A. Chesround’s. I had some dealing with him; he came to me 
and wanted a lot. We made a change, and I endorsed it on the 
note. It was in this property. 

Q. — was owned by an individual, not owned by the company? 

A. No, SIP. 

Q. All this consideration came from Ketchum and Earle? 

A. So far as I know. 

Q. You intended to deed the property to Ketchum ? 

A. I deeded the property to Nete um. 

Q. Did Mr. Earle say anything to you about what that land was 
wanted for? 
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A. The understanding was to locate a depot there; that was speci- 
fied in writing where it should be located ; the description of the 
land was given. It should be located on this land, and within a 
certain time—that the depot should be built within a certain time. 


Redirect examination: 


Q. Did Mr. Ketchum hold himself out to you to be an officer of 
the Green Bay & Minnesota Railroad Company ? 


(Counsel for Mr. Kelly objects to the question as incompetent.) 


Q. I will alter the form of the question. What declarations, if 
any, did Ketchum, in regard to these transactions, make to you as 
to his connection with the Green Bay railroad, if any such there 
were? 

A. I don’t remember. I knew in different ways he was acting as 
president of the road. I had seen a short time before that, where 


there was a meeting to vote bonds on the town, he was then acting 


as president of the road. 
Q. Did he make any statement to you that if you conveyed this 
property he, on behalf of the road, would see that the depot was 
located upon it? 
62 A. I don't know that he did, The understanding, of course, 
was this, that the depot should be located upon this point. 
Q. You say this was the understanding. How did such an un- 
derstanding come about? Did Mr. Ketchum say that he would 
locate it there ? , 
A. He said it would be located there. 
Q. He made that statement? 
A. Yes, sir. 


(Signature of witness waived.) 
Deposition of Benjamin H. Merrill. 


: * H. Mernxict, called by the plaintiff, being sworn, testi- 
ed: 


What is your name? 

Benjamin II. Merrill. 

Where do you live? 

In the village of Merrillon, Jackson county, Wisconsin. 
What is your occupation ? 

. am now a lumberman and farmer. 

. You are of legal age, I suppose ? 

Yes, sir. 

How long have you lived in Merrillon ? 

. Going on eleven years. : 

. Have you ever owned any property there ? 

I have. 

Have you owned any in your own name alone? 

— i : 

Have you owned any in partnership with any other party? 
I — with my bother, La G. Merrill. : 85 
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Q. Can you give a description of any piece of property that you 
owned in the village of Merrillon in the month of July, the year 
1877, or that you owned with your brother ? 

A. We owned the S. W. 4 sec. 23, T. 23, R. 4. 

Q. Did you own that alone, or with your brother? 

A. With my brother. | 

. Do you still own that property! 

A. No, sir; I don’t consider that we do. 

Q. Does your brother own it? 

A. No, sir. 

Q. How much property was embraced in that description you 
gave—how many acres—in July, 1877? 

A. That we owned ? 

Q. Yes, sir. 

A. I think about thirty acres. It might have been a little more 
or little less. 

Q. Did you convey that property away ? 

A. We did, to Mr. Kelly. 
ms, For what reason or consideration did you convey it to D. M. 

elly? 

rs On a contract made with L. G. Merrill, Kelly, and the Green 
Bay & Minnesota Railroad Co. You see the first name was the Green 
Bay & Lake Pepin road, and it was changed to the Green Bay & 
Minnesota. 

Q. It runs through this thirty acres that you speak of? 

A. Yes, sir. 

Q. Will you please state the situation of the road in reference to 
this thirty acres—whether it has any depot on it, or how it is with 
relation to this thirty acres you speak of. 

A. The depot is on the southwest—no, the depot is on this very 
piece of ater 

Q. What consideration did you get for this thirty acres? 

A. The consideration that they would build a depot. 

. Any other consideration? 

A. Not that I know of. 

Did you get a dollar, except the promise the railroad would 
locate a depot there ? 

A. No, sir. 

— You thought, I suppose, that was sufficient consideration, did 
you 

A. Yes, sir. 
63 Q. Explain why that was a good consideration. 

A. My brother had a to give this property, as I under- 
stand it, for building that road, with $50,000 besides. 


Judge Cate: With whom ? 
A. With Mr. Kelly and the Green Bay & Lake Pepin road. I 
saw that on the contract—that they were to build the road. (Ob- 


jected to as incompetent by counsel for Mr. Kelly.) That is, they 


were to build the road and L. G. Merrill was to give them or deed 


them this property. 
Q. You made the deed with your brother, did you? 
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A. Yes, sir. 

Q. You knew, of your own knowledge, what the consideration 
was ? 

A. I calculated I did. : 

Q. You now know, of your own knowledge, the consideration was 
as you have stated ? 

A. That is all the consideration I know anything about. 

2. You were a married man at the time? 

A. Yes, sir. 

. Did your wife join with you in the deed? 

A. Yes, sir. 

Q. Did your brother’s wife join in the deed ? 

A. Yes, sir. 

2. You made a complete and absolute deed of the property, with 
the consideration the road should be built through there and have a 
depot on it? 

A. I don’t know as it is mentioned in the deed; that is what I 
supposed it was for. 

L You never got any money other than that for it? 

A. No, sir. 

Q. Have any of those acres been divided up into lots since, to 
your knowledge ? 

A. Yes, sir. 

Q. Have any of them been sold—any of the lots? 

A. I think they have. 

Q. Who sold them ? 

A. Mr. Kelly sold a lot, I believe, for a printer’s office. It is 
merely information; I have not seen the deed. 

Q. Did Mr. Kelly, at the time of this transaction between you and 
your brother and himself, make any statement to you that he was 
an officer of that road? 

A. I don’t know that he did to me particularly. 

. Did you know that to be a fact at the time? 

A. I thought I did; it was so reported. 


(Objected ,to by Judge Ellis.) 


Q. Do you know why that deed was made out, as you say it was 
made out, to D. M. Kelly individually ? 

A. I don’t know as I do. 

Q. Did you ever make any inquiries about it? 

A. I talked to my brother about it. I don’t suppose that has any- 
thing to do with the case. 

Q. You joined in the deed. Why did you make a deed to Kelly 
yourself? 

A. I supposed he had a right to it; that he was the road and the 
manager of the road and it was all right to deed it to lin. 

Q. Did you suppose you were deeding it to him for his individual 
use and benefit? | 

A. I supposed that it would go to the road. 

Q.' Did not Kelly so represent it to you at the time? 
A. I don’t know as he did. 
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Q. You don’t recollect about that ? 

A. No, sir. 

Q. Did he promise the depot should be put on it? 

A. I think it was in the contract there was a depot to be put 

on it. 
64 Q. How large a place is Merillon ? 
A. The population, I believe, was taken at 1,000, but con- 
sidered between 600 and 700 this summer. 

Q. How many were there there when you sold this land? 

A. I don’t know as 1 could tell, but I should judge there were 
perhaps 300. 

Q. The village has about doubled, then, since the railroad has 
been there ? 

A. I should think so. 

Q. What effect has the location there had upon the value of this 
thirty acres you speak of? 

A. They are not selling lots there now. 

Q. Not since this suit was begun, but how was it before this suit 
was begun ? 

A. There was not scarcely any sale. 

. Have there any lots been sold there? 

A. Yes, sir. 

Q. How many? 

A. I don’t know as I could tell how many. 

Q. What was the land held at, at the time they were sold ; on this 
thirty acres at what rates were lots held in the market by Kelly or 
his agent after he took this deed ? 

A. I think they were $50 or $25—perhaps as low as $25—to $130. 

Q. How many lots were there in this thirty acres ? 

A. I could not tell you. 

. Have you any idea? 

A. I don’t know as I have; no. 

Q. Did you believe, at the time you joined in this contract and 
deed between you and your brother and Mr. Kelly, that you were 
conveying the property to Mr. Kelly for the benefit of the railroad 
company ? ’ 

A. I did think so; yes, sir. 


Cross- examined by Judge ELLIS: 


Q. Were there not two contracts made instead of one? 

A. I think there was. 

Q. You now remember there were two ? 

A. Yes, sir. 

Q. — were there two contracts instead of one? ; 

A. Well, for the reason there had been some changes made since 
first one was made with my brother; some understanding, I be- 

ieve. 

Q. Is it not a fact that one of the contracts was for the railroad 
company and the other for Kelly ? 

A. I did not so understand it. 

Q. You did not understand it so? 
S—147 
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A. No, sir. 

Q. Were the two contracts made at the same time? 

A. No, sir; I think not. 

Q. If not made at the same time, when were they made? 

A. One of them, I think—it is only from memory, I have not had 
it in my possession—was made before the railroad was built there, 
and the other was made in 1877: but I am not certain. 

Q. How long between the two dates ? 

A. One was 1873, and the other 1877. 

Q. Did you keep copjes of those contracts ? 

A. No, sir; I have sden them. 

Q. Do you know who drew those contracts ? 

A. No; I don't. 

Q. You say you have seen them? 

A. Yes, sir—that is, I supposed they were the contracts. 

Q. Don’t you know they were drawn at the same time? 

A 


No, sir. 
Q. Are you sure they were not drawn at the same time? 
65 A. No, sir; but I think they were not. I am not certain ; 


I calculated they were different dates. 
Q. Don’t one of those contracts run to the railroad company and 
the other to Mr. Ketchum ? 
A. They might; I don’t understand it so. 
. They might have done so? 
A. Yes, sir. 


(Objected to; the contracts are the best evidence.) 
Witness: This contract I saw was. got up by L. G. Merrill. 


Q. Where are those contracts ? 
A. I think they are in L. G. Merrill’s safe. 


(All this testimony objected to by the plaintiff.) 


Q. Do you know how the deeds were made? Were you present? 

A. Yes, sir. 

Q. Were there two deeds? 

A. I don’t recollect that there was. 

Q. Don’t you remember ? 

A. There were deeds given to the Green Bay & Minnesota rail- 
road of rights of way. 

Q. There was one? 

A. Yes, sir. I think so. 

Q. Signed by yourself and your brother and your wives? 

A. Yes,sir. I think so. 

Q. — 75 grounds included ? 

A. I think the depot grounds. I am not certain ‘whether there 
was a deed given separately for the depot grounds to Mr. Kelly or 
not. 


(Objected to by plaintiff. Let the deeds be produced.) 


Q. Then there was a deed made besides to Ketchum and Kelly, 
was there not? 
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A. I don’t think it was to Ketchum. I think it was to Kelly. 
Q. That was given at the same time, was it not? 
A. At the same time as the others? 
Q. Yes, sir. 
id — A. I don't recollect whether there was more than ono deed given 
e, at that time, but there was other deeds given, I presume. I rather 
think there was more than one deed given at that time. 
| Q. Was not one of the deeds the deed that conveyed the right of 
way and the other a deed to Ketchum and Kelly? 

A. I think they was. I know we gave deeds to the company and 
also to Kelly. 

Q. Did you ever have a talk with Kelly before these two contracts 
were made? 

A. In regard to what? 
) Q. On the subject of the contracts? 
A. I don’t know that I did. I don’t recollect that I did. 
f Q. Who did you talk with before making the contract ? 
; A. My brother done the trade—L. G. Merrill. 
$ 


Q. Then was all the contracting done by your brother instead of 
yourself? 
d j A. I think it was. I don’t recollect of any being done with me. 
3 Q. Did you not make the contract yourself with Mr. Kelly or with 
the company ? 
A. No, sir. I don’t recollect of making the contracts. 
Q. Were you present when the contracts were made by your 
A brother? 
; A. No, sir; I think not. 
N Q. Then have you any knowledge of the making of the contracts 
except what your brother told you ? 
A. Yes, sir. 
66 Q. You did not make the contract and — were not pres- 
ent when the contract was made. How do you know they 
7 were made? 
: . I saw the contracts and saw the names signed to them. 
. Can you now give the dates of those contracts? 
I don’t think I could. 
Were they not prepared the same day ? 
. Ithink not. I am not certain. 
You saw them at the same time? 
Saw them both together. 
Where? 
. In the hardware store at Merrillon. 
Who had them? 
The last time I saw them L. G. Merrill's son had them. 
Who was he holding them for? 
For his father, I suppose. 


(Signature waived.) 
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Deposition of Isaac A. Briggs. 


Isaac A. Briaes, called by the plaintiff, being sworn, testified as 


follows: 


My name is Isaac A. Briggs; I reside in Arcadia, Trempealeau 
county, Wisconsin. 

Q. Where is Arcadia? 

A. In the west edge of Trempealeau county, on the Trempealeau 
river. 

Q. How long have you lived there? 

A. Ten years. 

Q. You are over twenty-one years of age? 

A. I guess so. 

Q. What is your occupation ? 

A. Lam afarmer. I have practiced medicine some portion of my 
life since I was twenty-one. 

Q. Did you own any part or the whole of the W. J of the N. E. } 
and the S. W. — of the N. W. J. and the N. W. 3 of the S. W. 4, the 8. 
— of the N. W. }, the N. W. — of the S. E. J, in sec. 32, t’p 21, 

92 


A. I believe so. 

Q. Where is that property situated ? 

A. In and about the village of Arcadia. 

Q. About how many acres are there in the property I have de- 


scribed ? 


A. I don't recollect how many you did describe. That would 
make four forties. I don’t know but you have given in the N. } of 
S. W. 4, which would make twenty acres more, about 180 or 190 
acres. 

Q. When did you own that property ? 

A. I owned it at the time that railroad was surveyed through 
there. : 

Q. About what time was that ? 

A. I believe ih 1873. 

Q. Does that railroad run over that property now ? 

A. Jt does. 

Q. Have they any depot located on it? 

A. They have. 

Q. Do you still own the property ? 

A. No, sir. 

Q. When did you convey it away ? 

A. About that time. 

Q. Please state the circumstances of the conveyance; why you con- 
veyed it, to whom, when. Tell all about it in your own language. 

A. I think that I conveyed the land to Mr. Kelly, Mr. Hiles, and 
Mn Ketchum. | 

Q. Do you mean the defendants here? 

A. Yes, sir. And they held the deed for a short time, and I was 
in some manner informed that Mr. Hiles bought Mr. Kelly’s inter- 
est, and the deed was brought back to me without being recorded, 
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and they requested that a new one should be made to Hiles 
67 and Ketchum, perhaps. I don’t remember the particulars. 

I think that was the way of it; and, owing to another little 
discrepancy in the description of that N. J of the N. E. } of theS. 
W. }, on account of the street cutting it off, we altered the deed a 
little and gave them a new deed, and I think the deed ran to Hiles 
and Ketchum. 

Q. What was the consideration of the deed—the original consid- 
eration ? 

A. I guess don't remember that, but 1 think 8500. At least. 
they paid me $500 cash, and I considered the land was worth more 
than that. i 

Q. How much more? 

A. I considered it— well, really, it is pretty hard to tell. We had 
curious ideas in those days, and expected the railroad was going to 
make us all rich, &c., but at any rate that is all the money I got out 
of it,and I took into consideration the benefit of having the railroad 
come through. 

Q. Was that the agreement between you and the parties with 
whom you made the deed—the railroad should come through? 

A. I think so. I think they agreed to build a depot where I 
should set a stake, and they did so. : 

Q. What railroad was that? ä 

A. Green Bay & Minnesota railroad, formerly called Green Ba 
& Lake Pepin railroad. 

Q. When was this negotiation as to the depot, location of the 
— 32 Was it prior to making the deed—before you made the 

A. I think so. I think the road was originally surveyed on the 
west side of the river. 

Q. You say the road was originally surveyed over on the other 
side of the river? 

A. Yes, sir. 

Q. What made them change it? 

A. I tried to induce them tothink the other was the shortest route 
and best side, and thought I would give them a good chance for a 
town, «c. 

You wanted to make a little speculation? 

Ves, sir. 

Do you own any other land near there? 

. Yes, sir; about as much more as I gave in the deed. 

In that immediate neighborhood ? : 

. Yes, sir. 

. You valued the land at what, did you say? 

I really don’t know as there was any sum named. I should 
not have considered it very valuable if the railroad had not come. 

Q. Don’t you value it as high as $10 an acre? 

A. I did, if the railroad came through it. It ought to be worth 
— or more, although I afterwards sold some for less money than 
that. 
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Q. You sold this 190 acres for $500. That is the only considera- 
tion mentioned ? 

A. I think so. I could not say about that. 

Q. What was the main consideration of the deed in your mind? 

A. I considered the benefit of the road was going to be to mes good 
deal more than it really turned out to be. 

. Would you have sold the land for $500 to anybody but the 
railroad company? 

. I don't think I would. 
Were you paid that 8500? 
. Yes, sir. 
Who paid it to you? 
. Hiles or Ketchum; I don’t remember which. 
. How was it paid? 
Buy draft. 
Q. What sort of a draft? 
68 A. I don’t recollect on what bank—some bank. 
Q. Individual draft or what? 

A. Individual draft. 

Q. Of Mr. Ketchum or Mr. Hiles? 

A. I think it was Ketchum. I could not swear whether it was 
Ketchum or Hiles. : 

Q. Do you remember on what bank ? 

A. No. 

Q. Was the draft paid? 

A. Yes, sir. 

Q. You say this was about the year 1873? 

A. I think so. 

Q. What part? 

A. July, I should think. I ain’t positive about, dates, but I think 
July, 1873, was the time they commenced operations in our vicin- 
ity. 

Q. Did they build the depot where you wanted it? 

A. Yes, sir. 

. That was on part of this land, was it? 

A. Yes, sir. 

Q. What is on the land now—the rest of the land? 

A. The village of Arcadia on part of it and part remains as it was, 
unoccupied. 

Q. You spoke of the village of Arcadia. Is that a pretty consid- 
erable village? 

A. It is not a large village. 

Q. About how many people are there? 

A. About 1,000. 

Q. About how many people were there before the railroad came? 

A Less than 200. : 

Q. That growth, then, has all been since the railroad came? Do 
you know about whether any of these lots have been sold since you 
1 tlie property to Hiles and Ketchum? 

A. Yes, sir; sold some lots—considerable many—I should think. 
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Q. Do you know of your own knowledge about any of the prices 
they got for them? 

A. 1 guess there was a good many of them sold for $50 a lot. 

Q. About how many lots were there in this piece you conveyed ? 

A. I could not tell you exactly. | 

Q. As many as 100 lots? 

A. I should think there was about ten or a dozen blocks of per- 
haps about eight lots in a block. 

Somewhere from 80 to 100 lots? 

A. Perhaps. 

Q. Is the price still as low as that, $50 a lot? 

A. Yes, sir; the price is lower than it has been. 

Q. They sold some higher than that? 

A. Considerable. 

Q. How much higher? 

A. I presume they sold them as high as one for $100. 

. When you say they whom do you mean? 

A. Hiles and Ketchum. Kelly was perhaps interested at one 
time. I think not. I think Hiles bought him out. 

. Did you know of your own knowledge, at the time these ge:1- 
tlemen were dealing with vou for the purchase of this land, they 
were officers of the Green Bay & Minnesota railroad ? 

A. Only by hearsay. 

* — that their general reputation in that part of the country? 

A. 18, SIP. 

2, Did you deal with them on the basis that they were such offi- 
cers 7 

A. I supposed they were. 

Q. Did they agree and promise that they would locate the rail- 
road depot there at that time? : 

A. I believe they did. 

Ho far does the railroad run through that property-—how 
long a distance? 

A. Nearly half a mile, I should think. 

Q. Is there any hotel there now ? 

A. Yes, sir. 
69 Q. What is the name of it? 

A. There is one called the Commercial, one the Arcadia, 
one Mineral Spring Hotel. 

Q. Is there a spring there on that property ? 

A. ‘No; I don’t know any very prominent spring ; there are sev- 
eral on the lands, but not anything that is termed a mineral spring. 

. There is a mineral spring near there, is there? 

A. Yes, sir. 

Q. Is there a hotel there? 

A. Not exactly at the spring; it is near the village. The spring 
is half a mile out, I think. 

Q. When you made this conveyance of this property did you be- 
lieve and understand that you were conveying it to the railroad 
company or its authorized officers? 
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A. I was of that im>ression rather from the fact that the town 
had donated $50,000 in bonds for the same purpose, of inducing the 
railroad to come through. 

Q. You thought this gift of land was an inducement to the rail- 
road to come through ? 

A. I thought it would be a little help ; whether it was or not I am 
not able to say; but we understood that they were the Green Bay 
& Minnesota Railroad Company — 

Q. Who? 

A. Ketchum, Hiles, and Kelly. When they got down to our 
place I believe Hiles had not much to do with the eastern part; I 
never knew who the officers were, only by hearsay, as I know of, 
at all. 


Cross-examined by Judge Cate : 


. You say you understood they were officers of the railroad com- 
pany—I mean Ketchum, Hiles, and Kelly? 

A. Yes, sir. 

Q. What office did you understand Mr. Hiles held in the com- 
many ? 
; A. Perhaps no particular office. 

Q. You did not understand he held any ? 

A. Perhaps he was a sort of a general paymaster. 

Q. Is not it a fact that he was just simply a contractor to build 
the road by contract ? 

A. I afterwards heard that was the case; but I did understand 
that he was really paymaster, perhaps nothing more than that. 

E. That is an impression that you had—that is all? 

A. That is all. 

e. What office did you understand Mr: Kelly held in the com- 

ny? 8 

A. I understand he was the principal director. 

Q. Whom did you understand that from ? 

A. Nobody in particular. I can’t tell you. 

Q. Hedid not tell you he was principal director, did he ? 

A. No, sir. 

Q. Did not you know at the time he had simply a contract to 
build that road ? 

A. No, sir. 

Q. Whom did you have the conversation with leading to the 
trade for the land? 

A. Ketchum and Hiles principally. I don’t know that I had any 
in regard to deeding the land with Kelly. 

Q. How long had you lived there at that time? 

A. It is most seven years. 

Q. At that time? 

A. It is most seven years now; I have been there about thirteen 

years. 
70 Q. What was that land used for prior to that time? 
A. Sheep pasture. 
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Q. What did you consider it worth, as lands were selling in that 
vicinity, before the railruad came there at all ? 

A. Itis pretty hard to determine ; there was not a very great deal 
of sale for lands. 

Had not been much sold? 

No, sir. 

Was not the Government land adjoining yours? 
There were a few parties up and down the river. 

1 this you sold? 

. I think one party joined ; I don’t know but two. 

Q. What do you think that land was worth, in cash, before the rail- 
road came there at all and before these gentlemen came to talk with 
you about it? 

A. When I bought it I paid $3.50 an acre, and thought I was 
N good bargain. 

Q. What do you think it was worth at the time vou sold it? 

A. I could not tell. We thought after we had a prospect of a rail- 
road it would be more valuable. 

Q. At the present stand-point, looking back at it, don’t you think 
you sold that land for all it was worth, every dollar,? 


(Objected to by plaintiff.) 


Q. What is your present judgment as to whether you did not sell 
that land for all it was worth ? 

A. Well, I hardly should think $500 would have been a fair con- 
sideration for it. 

Q. How much more was a fair consideration ? 

A. I afterwards sold 

Q. I don’t care what you afterwards sold. Give me your judg- 
ment. 

A. Such land was sold at $5 an acre, — 2 

Q. Was sold at that time? Who sold it for that? 

A. In that vicinity, $5 an acre, such land as that, at that time. 


(Objected to by plaintiff—all that kind of testimony.) 


A. I sold similar lands, 700 acres. 

Q. I mean of this character of land. 

A. Similar land; yes, sir. I sold for other parties. I was agent 
for several parties. 

Q. About the time you sold yours? 

A. Yes, sir. 

Q. After the road came or before? 

A. Both after and before. . 

Q. Did you sell it for any higher price after the railroad was built 
than before. 

A. I sold 200 acres where Independence now stands for $4.50. 
The next year after the railroad came I sold a couple of acres more, 
near our place, for $5 an acre—only fifty cents more an acre; we 
considered it about the same thing. 
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Q. Are you prepared to say that land right adjoining this in that 
vicinity, of like quality and situation, was worth $5 an acre at that 
time, independent of the railroad ? aus 

A. I suppose it could have been bought adjoining this, perhaps, 
after the prospect of a railroad—— __ 

Q. I am speaking of before that—independent of the railroad 
altogether. 

A. Before that $5 for land up and down the river would have 
been a fair price. 

Q. Such land as this? 

A. Thesame thing, I refer to. 
71 Q. Did the principal inducement to the sale of this land 
arise from the fact you thought the balance of your land 
would be worth more by building the railroad over there? 

A. One would naturally draw that conclusion. 

Q. Did you draw that conclusion ? 

A. I suppose I did, or else I should not have made the bargain. 

Q. You were as anxious to have the trade made as they were? 

A. I guess so. 

Q. The depot was located upon this land ? 

A. Yes, sir. 

Q. You say they contemplated running it on the other side of the 
river ?. 

A. Yes, sir. 

Q. You represented it was better to come on this side? 

A. Yes, sir. 

Q. Was it in fact better, do you think ? 

A. I think so. 

Q. You thought it was no injury to the company to bring the 
road over on this piece of land? a 

A. I think it was an advantage; I think it was ü little nearer. 

Q. It was a cheaper route? 

A. I thought it was a little nearer. 

Q. Did you subsequently sell the balance of your piece? 

A. No, sir. 

Q. You have it yet? 

A. I sold some of it in village lots. 

Q. Do not you think it would be a pretty good investment if you 
could have sold the rest of it for $500 that you retained? Don’t 
you wish they had taken it all? 

A. No, I think not; I sold it to better advantage, what I had left, 
than what I sold, although it was a little the best portion. 

Q. On the whole, are you not well satisfied with the sale you 
made, $500 ? 

A. I shall have to be. 

Q. What I want to get at is, don’t you think it was about a fair 
value for it, as the world : ° 

A. In consideration of the railroad, I was perfectly satisfied. But 
there was a consideration for the railroad, and the getting of it there 
was an inducement for me to sell, of course; and I have sold a con- 
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siderable portion for $50 and $100 a lot; there is about half of the 
village on my land and half on theirs. 

Q. Have you talked with the present receiver in regard to this 
matter—Case, Timothy Case? 

A. I don’t recollect ever talking with him but once. 

Q. Or any of the agents? 

A. But once. 

Q. When was your attention first called to the matter? 

A. I think last winter or spring some time he came along and 
had a talk with me; that was the whole we ever talked. 

Q. You have a pass over the road, of course? 

A. A portion of the time; Mr. Ketchum gave me a pass once. 
Last year 1 had a pass, and this year I had a pass, but I have mis- 
laid or lost it; I have none now that I know of. I rather tried to 
help the road along what I could, and they have been in the habit 
of giving me a pass. 

Judge ELLIs: Have you had any talk with Mr. Kelly about this 
matter? 

A. I don't recollect. 

Q. At any time? 

A. I don’t recollect talking with him about it. I have talked with 
Mr. Kelly occasionally when I met him; we have not met for a long 
time. 

Q. In regard to the sale of this land! 

A. No, sir; 1 think the talk was all with Hiles and 

72 Ketchum about the land; I think it was all, as nearly as I 

can recollect; it has been some time since; I don’t remember 
everything just right, perhaps. ) 

. Did Mr. Hiles agree that the railroad and depot should be 
located on this ground? 

A. I don’t know as he did; I rather think he did, though I aint 
certain. 

Q. Do you know he did? 

A. No; I don’t remember certain about that, but it seems to me 
that Hiles and Ketchum were together when the arrangement was 
made; as near as I can remember that was the talk. 

Q. This deed you gave was made out according to your agree- 
ment, was it not? 

A. Yes, sir. 

Q. That conveyed two-thirds of the land to Mr. Hiles and one- 
third: to Mr. Ketchum, did it not? . 

A. I don’t remember about that —about the division of it. f 

Q. It conveyed part to Mr. Hiles and part to Mr. Ketchum, did 
it not? | 


(Objected to by plaintiff. Let the deed be produced.) 

A. The second deed might have run to Hiles, Ketchum, and 
Kelly, but my impression is it ran to Hiles and Ketchum. _ 

Q. I ask you if this deed conveyed part of this land to Hiles and 
part to Ketchum—that is, a portion, an undivided portion, to Hiles 
and an undivided portion to Ketchum ? 
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A. It was an undivided portion, I think, without question; I 
don’t remember about the deed, and I don’t remember whether I 
wrote the deed myself; I think not. I think some other one wrote 
the deed and I executed it. There was considerable deed writing ; 
Ketchum and Hiles came to my house and we made out over thirty 
deeds for lands in the village—for land that had been sold in one 
day. I don’t remember about the particulars of the deeds; it strikes 
me this was deeded to Ketchum and Hiles. 

Q. You say this deed was made in accordance with the bargain, 
the contract, whatever it was? N 

A. Ves, sir. 


Redirect examination: 


Q. Did you believe and understand in your own mind, at the 
time you made this deed, that you were making the deed to these 
gentlemen for the use and benefit of the railroad company ? 


(Objected to by counsel for Mr. Hiles, to the witness stating his 
belief; let him state the facts.) 


A. It is a pretty difficult question to answer, come to look it over. 
The impression, the general impression, was that all that was done 
was done to forward the interests of the road, and I supposed they 
were the road or the company building the road, &c. No question 
being asked me, I knew nothing of all these facts; but I thought if 
I deeded the land and gave this amount to the road I considered it 
a benefit to the company and the road; but that was only a matter 
of opinion. I don’t know as anybody said it would be so, or any- 
thing of that kind, further than that was my impression. 


Questions by Judge Cater: 


Q. Was it not a part of your interest and part of the consideration 
that you supposed Hiles and Ketchum and Kelly would lend their 
influence to build up a town and settle up around it, and your own 
property become more valuable? 

A. Yes, sir. 
73 x. Q. Ase you expected their co-operation to build up a 
un? 

A. Yes, sir. ° 


PLAINTIFF'S CounsEL: When this case was commenced we asked 
for an injunction to restrain the conveyance of any of this land until 
the determination of these issues; which injunction was granted 
upon the support of some affidavits. The one I hold in my hand— 


the affidavit of Ebenezer Thurston—is one. Since the time that 


was taken in support of that motion he has suddenly died, and we 
wish to offer here his affidavit as it was originally taken, which I 
will support by proof. I will call Mr. Theodore G. Case. 
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Deposition of Theodore G. Case. 


Tnrononk G. Cask, called by the plaintiff, being sworn, testified: 


Q. What is your name? | 

A. Theodore G. Case; residence, Green Bay ; occupation, lawyer. 
1 am of lawful age. 

Q. For whom are you doing your business principally at present ? 

A. For the receiver of the Green Bay & Minnesota railroad— 
Timothy Case. 

Q. Were you doing law business for him on the 17th day of July, 
1879 ? 

A. I was. 

Q. State whether on that day you were present at the time when 
this affidavit which I hand to you—this paper—was executed ? 

A. I drew the paper myself; saw Mr. Thurston sign it; heard him 
swear to it. 

Q. You know, then, this paper I now offer in evidence is the affi- 
* —- Thurston made by him on the 17th of July, 1879? 

I do. 


(The respective counsel for the defendants object to the introduc- 
tion of the paper in evidence.) 


Taken subject to objection, and marked “ Exhibit No. 1.” : 
Adjourned until Wednesday morning, July 28th, 1880, at ten 


o’clock a. m. 
Wepnespay, July 28th, 1880—9 O clock a. m. 
All parties and their counsel present pursuant to adjournment. 


Deposition of Marquis Wood. 
Marquis Woop, called by the plaintiff, being sworn, testified : 


My name is Marquis Wood. I reside in the town of Little Wolf, 
Waupaca county. 
Q. What is your occupation ? 
A. I have practiced medicine all my life pretty much. 
Q. You are of lawful age? 
A. Certainly; nearly seventy. 
Q. How long have you lived in that part of the country ? 
A. About twenty-six years. 
Q. Is there a village there where you live? 
A. Within two 2 
2. Have you owned land in that region? 
A. Yes, sir. 
Q. Does any railroad pass in the neighborhood of where you live? 
A. Green Bay & Lake Pepin, the railroad, as it was called first, 


goes through that place. 


Q. Is there a station there? 

A. Yes, sir. . 
Q. What is the name of that station? 

A. Manawa. 
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74 Q. Do you own certain land in that region described as the 
W. J of the N. E. I of sec. 21, and the N. } of the N. E. I of 
the S. E. } in the same section ? 

A. Yes, sir. 

Q. And also this property, 100 acres in sees. 21, 23,13? Do you 
own that also? 

A. I own the W. 3 of the N. W.—let me see, it was—— 

Q. Being twenty acres in ali? 

A. Yes, sir; 100 acres, the 20 and the 80. 

Q. How many acres were there in all? 

A. 100 acres in all. 

Q. When did you own that property? 

A. I owned it for twenty-six years. 

Q. Do you still own it? | 

A. No; I don't own it now. I let the railroad company have it. 

Q. What railroad company? 

A. The Green Bay & Lake Pepin road. 

Q. When did you let the railroad company have it? 

A. It must have been five or six years ago; I don’t remember 
exactly. It must be six or seven years ago, about 1875 or 1874— 
that is, I don’t exactly know the time. 

Q. Was the track of the railroad laid through that land when you 
deeded it, or was it about to be built there? 

A. About to be built. 

Q. At the time you deeded the land ? 

A. Yes, sir. 

Q. How much money did you get for the land when you deeded it? 

A. Notany. I made a gift of it to the company. 

Q. That was for what reason? 

A. I may explain that a little. There was aman by the name of 
Micklejohn ; there was two routes surveyed, one by his place that 
didn’t come by our place. It could not well be located on that 
route on account of objections. Ketchum told me that he and Kelly 
had called upon Micklejohn, and he was for getting out of the thing; 
was not willing to pay more money. They found it would cost $11,000 
more to take it by Micklejohn’s than the other route. Ketchum and 
Earle came to- my house and told me if I would do something hand- 
some they — take that road over my land, and then they went 
on to say that the company could not put the road any further for 
want of means. There was much said about that. He said the 
company was poor. | 

Q. What did they want to use the land for—to get means with ? 

A. That was the idea—we must do all we could to get it through. 
We was all anxious, and he said he would want at least twenty 
acres for the depot at our place, as it was a good point, equally as 
good as New London or Grand Rapids. He said | he must have 
twenty acres. I told him about where I would like to have the 
depot. I gave twenty acres there. 
Q. It all went into one deed? 

A. He made a minute of it. The deed was not made. 
Q. Ybu offered to give him, then, twenty acres ? 
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A. I gave him another forty. He made a minute of that. I told 
him he might have the other forty; that made 100 acres in all. 

Q. You gave that to the company because you wanted the rail- 
road to come through there? 

A. Certainly. 

Q. And did the railroad come there? 

A. It did. 

Q. Did they locate the depot there ? 

A. Not on the twenty acres. 

. Did they locate the depot on this land you gave—this 100 
acres ? 

A. Yes, sir; only they did not put it on the twenty acres. He 

said the company would — twenty acres, because it was 
75 a good point. That looked like a large piece of land for a 
depot. Still, I told him they could have it. ä 

Q. Did they locate the track over the land —over the whole 100 
acres ? 

A. No, sir; over the south end. 

Q. How much in length of road was there on this 100 acres? 

A. It runs through the eighty. 

Q. How much would it be? 

A. Probably it would run half the width—quarter of a mile, I 
should think; I am only guessing at that. 

Q. Now, you say at the time Ketchum and Earle came to you, 
you offered to let them have 100 acres, and Ketchum made a mem- 
oranda ? 

A. Yes, sir. 

Q. What happened afterwards? Did you convey it afterwards? 

A. Yes, sir. I can’t remember whether it was one, two, three, or 
four weeks afterwards. Some time afterwards he came and brought 
the deed and had the deed made out. 

Q. This was about the year 1874, or 1873? 

A. Yes, sir. 

Q. Where did Ketchum see you when he came to get the deed 
executed ? 

A. He came to my house. 

Q. Were you in the house ? 

A. Yes, sir. 

Q. What part of the house ? 

A. I was in the adjoining room. 

Q. Were you in good health at that time? 

A. Not in very good health. I was able to sit up. My wife was 
not able to sit up when Mr. Ketchum was there. We had to go to 
Squire Scott to have the deed acknowledged. 

Q. Were you able to go out and do that? 

A. The deed was made out at my house. Mr. Ketchum brought 


‘the deed. I don’t think I read it myself. I ought to have made it 


closer. I had a good deal of confidence in the matter. He read it 
to me. I thought it was all right, but that idea about it being made 
to these men never came into my head. It was called railroad land 
by everybody, and I conscientiously now and then believed I had 
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deeded it to the railroad company—the whole 100 acres. There 
was a little difficulty afterwards about it, that twenty acres. I had a 
tax-title deed, and I observed to Ketchum that I rather objected to 
having the deed to say 100 acres. I thought of giving a quitclaim, 
but he said it made no matter; he did not care anything about it. 
I thought they would make me no trouble. I warranted it, although 
I only had a tax title. I thought there would be no difficulty, but 
if there should be it would be better to have the deed a quitclaim 
deed of the twenty acres. 

Q. Did you receive any money at all for that land, or any of it? 

A. No, sir. 

Q. Did your wife join in the deed with you? 

A. Yes, sir. 

Q. Did she do it simply because you told her, or did you tell her 
there were advantages about it? 


A. We considered it was right for her to sign the deed, and our 


names are both to the deed and to the contract. 

Q. This 100 acres is the property you described in the beginning 
of the testimony ? 

A. Yes, sir. 

Q. What has been done with the property since—those 100 
acres ? 

A. I have been out of health for the past four years, and I don’t 
exactly know, but they call it railroad lands. 

Q. Has any of it been sold! 
76 A. I don’t know that any of it has been sold—not to my 
knowledge. I know I went to a meeting the first year after 
I gave that land to the railroad company. ‘The town was very 
much opposed to bonds. They had become’ prejudiced against the 
railroad. (Objected to.) I only speak of it. I was at that meeting, 
and they thought that was too much for a depot. 

Q. Was there ever any project to make this the county-seat—this 
Manawa—at any time — ? 

A. Ketchum spoke about that. He said they would do all they 
could-—use their influence—to have it there. ‘There was others used 
their influence in the same way. . 

Q. Do you say that you intended and supposed you were deedin 
this land to the company? Do you know to whom the de 
actually ran? 

A. I can’t tell. I supposed it was to the company, and that is the 
idea I had of it. I might be mistaken about it; but I knew it was 
a railroad company, and these two gentlemen were officers employed 
to do the business, and I considered I was deeding it to the railroad 
company and these were its agents. Even if the deed was made to 
Ketchum I considered it was made to the company. 

Q. Do you know whether it was made to Ketchum or · not? 

A. I don’t. I considered them as acting for the company. I 
never thought of anything else. There was no person in that 
country but what called it railroad land. That was what I deeded 
it for to the railroad. I should not have deeded it to any individual 
at all. It was to assist the company. 
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Cross-examined by Judge Elis: 


Q. How much of that laud has been used by the railroad com- 
pany since you conveyed it? 

A. I don’t know as there has been any but the right of way. I 
ave them the right of way before I gave them the land, I think. 
Ir. Ketchum knows about that. 

Q. By a separate deed ? 

A. There was no deed at all for the right of way. 

Q. You gave a deed after? 

A. No, sir; I gave no deed to the right of way. 

Q. Did you ever give any deed except the one you have stated ? 

A. I gave the deed for the 100 acres; that is all. 

. How much did you say the railroad occupied of the land? 

A. I don’t know that they occupy any but what the depot stands 
on. That isa piece of land I deeded. I think it is on one of the 
forties of the eighty. 

Q. How many acres? 

A. I can’t tell. 

. Did they ever use or occupy any other part of the land? 

A. I don't know. They cleared off on the other side perhaps two 
or three acres; cut down timber that was on it; cut it into cord- 


wood. 

Q. Right adjoining the track ? 

A. Yes, sir; it was a piece they had on the south side. 

Q. How far from the track did the chopping extend? 

A. Not far; not quite as far as their line. I join them on the 
south not far from the depot. 

Q. You can give the distance more accurately than that? 

A. I don’t know exactly; it might be ten rods. 
77 Q. There is no use made by the company except for cut- 
ting wood? 

A. That is all I know anything about. I have not been there a 
great deal. I really don’t — so much about the matters there. 

— not the route tlirougli your land the best one ſor the 
rond? 

A. Yes, sir; it was. 

Q. Was there not talk in regard to getting more bond aid from 
your town? 


(Objected to by plaintiff.) 


A. Yes, sir. 
Q. What was the substance of that talk about bond aid? 


(Objected to by plaintiff as incompetent, irrelevant, and immate- 
rial.) 


A. This was before I deeded this land that Mr. Ketchum was 
around. He was doing the business and trying to stir people — 
They wanted $5,000 more; they had bonded themselves $10,000. 
I met Mr. Ketchum, I think, twice. I was opposed to it. 1 did not 
think the town was able to do it. He wanted me to electioneer, or 
try to stir the people up, and get them to bond more. He com- 
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plained they could not get the road along unless we would do some- 
thing. But this bond business was before this other matter came 


70 I think you have said that Ketchum said the company was 
poor, among other things. 

A. Not the town? 

. The company? 

A. Yes, sir. 

Q. Was it in connection with that statement he talked about get- 
ting bond aid? 

A. No; I will explain that. 

Q. Do you say it was not? 

A. I will explain it. In conversation the other evening I stated 
that Mr. Ketchum, when they were getting the bonds, always used 
the name of the company. He never used his name or Kelly’s, as 
individuals, as wanting anything; that is the reason why I be- 
lieved that I was deeding it to the company, they being officers of 
the company. Every company has to have its officers to do its busi- 
ness. It was on that ground I deeded it. 

Q. That don’t answer the question. 

A. He used the company’s name; they were poor, and could not 
put the road any —— unless they would bond another 85,000, 
and the town did. 

Q. Then the talk about the bond aid was in the conversation 
where they said the company was poor and needed the aid? Did not 
he state that at the time? 

A, Yes, sir; he said they could not get it any further. It would 
be stopped between Northport and London, and he threatened the 
company would take it across to Weyauwega. 

Q. Did you know that Mr. Ketchum was acquiring lots of land 
for private use? 

A. I know he bought twenty acres from Frank Hill and another 
piece of land; I was not certain about that; it appears that was 
private property. 

Q. How many acres were there in that second piece? 

A. One twenty; the other I don’t know; perhaps not as much. 


(Objected to.) 


Q. Don’t you remember he bought some more? 

A. I don’t know that he did. 

Q. You know he bought those for his individual use? 

A. Yes, sir; those two small lots was considered private property 

I know at the time. 
78 Q. Didn’t Mr. Ketchum tell you if you would give the 
land to Mr. Kelly that Kelly would be able to assist you to 
get the county-seat there, and so make the remainder of your land 
more valuable? 

A. No, sir; he did not use the name at all. He said “we;” he 
did not say “I,” or any other person, but he said“ we, being the 
represenjative of the company. 

Q. Did not he say Mr. Kelly was the man connected with the Fox 
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River Company, and that he was a man of influence, and could help 
you in getting the county-seat there? 

A. I don’t remember that he did. 

» You do remember he said something to you about the county- 
seat ; 

A. Yes, sir; he said they would use their influence. ane 

Q. He spoke to you about helping you get the county-seat ? 

A. Yes; certainly; he said they would use their influence. 

Q. You also remember that was said as a matter that would en- 
hance the value of your property ? 

A. He might have said that, but I don’t remember anything 
about it. 

Q. Don’t you think it would make it more valuable? ; 

A. Yes, sir; I think it would. It enhanced the value of property 
in other places. 

Q. At that time was it not a fact that Mr. Kelly was a contractor 
of the company and not an officer—a contractor for the building 
of the road ? 

A. I never heard of his being a contractor until I heard the wit- 
ness state so yesterday. | —— he was the manager of the com- 
pany; that was the business he done afterwards. I never knew he 
was contractor at all. 

Q. Do you know he was not? 

A. No; I don’t know anything about that, only this office he was 
holding ; he was the general manager, or something ; I don’t know 
what; he was one of the officers, and Ketchum was the president 
of the road. 

Q. Was not it after the time you made your deed you found he 
was general manager ? 

A. I don’t know when it took place. I supposed they were ap- 
pointed by the company, the men doing the business ; they seem 
to be the most active men ; I supposed they were part of the com- 

ny. 

Q. You don’t remember when it was you found out he was man- 
ager ? 

A. When he got to running the road. 

Q. That was * after you gave your deed ? 


A. Yes; sir; I don’t know when that took place or anything 
about it. 
(Signature waived.) 


Deposition of Mary T. Thurston. 
Mary T. Tnunsrox, called by plaintiff, being sworn, testified : 


Q. Where do you live? 

A. In the town of Thurston, Trempealeau county. 
Q. What was your husband’s name? 

A. Ebenezer Thurston. 

Q. You are a widow, are you? 

A. Yes, sir. 
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Q. How long ago did your husband die? 

A. The 13th of May last. 

Q. Does the Green Bay & Minnesota railroad pass anywhere near 
your place that you and your husband used to own? 

A. Yes, sir. 

Q. Does it cross any of the land you used to own? 

A. Yes, sir. 
79 Q. Do you remember about when that road was built 
through there, about what year? 

A. Six or seven years ago. 

Q. About 1873 or 1874? 

A. Yes, sir. 

Q. Do you remember whether any of the parties who were getting 
that road through, or managing it, ever came to your husband an 
asked for any land for the road ? 

A. I don’t know as to that; I know he gave some. 

Q. Could you give a description of the land ? 

A. I don’t think I could. 

Q. N. W. 3 of the S. E. } of sec. 16, T. 21, R. 7. Does that sound 
like the right description ? 

A. I could not tell you the right description ; we lived in T. 21, 
R. 7 west, I think. 

Q. About how many acres were there in that piece that your hus- 
band gave the road ? 

A. Forty acres. 

Q. Is there any depot on that land now ? 

A. Yes, sir. 

Q. What is the name of the station, do you recollect ? 

A. Blair. 

Q. How much money did your husband get for the land ? 

A. I don’t know as he ever got anything; I don’t remember as 
he did; if he has I have forgot. 

Q. Did you sign the deed with him when the deed was made of 
the forty acres ? 

A. I expect I did; I generally did. 

Q. Do you remember what gentleman it was that your husband 
had dealings with about this land? 

A. I think it was Ketchum, Hiles, and some other one. 

Q. Mr. Kelly, do you think ? 

A. It might have been ; I could not tell; there were several around 
there at the time; I know that Mr. Ketchum was one. 

Q. You don’t remember quite so well about the others? Your 
impression is that Mr. Kelly and Mr. Hiles were there ? 

A. There was two or three; I don’t remember, it is so long ago. 

Q. Don’t you remember anything that was given for the land at 
all? Did not the company give you anything? 

A. They made — to build a depot there on the' land. 

Q. Was there anything else? Did they give you anything else? 

A. They might have given something, but I can’t remember. 

Q. There was no — ? 
. I don’t remember that there was. 
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Q. Cannot you remember whether you ever had anything, you 
and your husband, from the company at all? 

A. I can’t, now. 

Q. Did you ever have a pass on the road? 

A. Yes, sir; we had a pass. 

Q. They did give you a pass? 

A. Both of us had a pass. 

Q. They agreed, when you gave the land, and they did give you 
u ? 
. Yes, sir; they did. Yes, sir; for life; we understood it, each 
of us. 


(Objected to.) 


Q. Was that agreement carried out? Did they give you a life 
pass ? 

' A. No, it was not. I think it commenced some time in the sum- 
mer and run along until about the first of January; then we should 
call for another and they ordered us another. 

Q. They gave you a yearly pass and then a pass for another year, 
and so on? 

A. Yes, sir; I don't know as we have had but two, as near as I 

can remember. 
80 Q. Do you know how that deed was made—whether made 
to the railroad company or to some individuals? 

A. I know it was made to the company, as they called it, as we 
supposed. 

Q. They called it, and you supposed it was, a deed to the com- 

ny? 

we Yes, sir. 

Q. Was Ketchum or Kelly or Hiles present with you and your 
husband when the deed was signed? Do you remember that? 

A. It seems to me Mr. Ketchum was at our house when the deed 
was signed. 

Q. Did he say anything at that time about this land being for 
the company; do you remember? 

A. I can’t remember; we supposed it was for the benefit of the 
company. 

You did not mean to give any land to Mr. Ketchum indi vid- 
ually? 

A. Not to individuals. 

Q. Do you know of any lots haviug been sold out of this forty 
acres since that time ? 

A. I don’t know; there may be. 

Q. Are there any buildings on it? 

A. Not that I know of; there may be. 

— Have not any new buildings been put up on that forty, since 
the depot? 

A. I could not tell you. There is some that has been built there, 
but whether on that land or not—the depot stands quite near the 
— of the forty acres—I don't know exactly; I think there has 

n. 
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Cross-examined by Judge Cate : 


Q. Where was the deed executed by you? Where was it you ex- 
ecuted it? 
A. At our house, I think. 
A. Do you remember whether you did or not? 
A. Jean't remember distinctly. 
. Who was the officer that took the acknowledgment? Who 
came and asked if that was your free act and deed ? 
A. I could not tell. 
Q. Did anybody ? 
A. I don’t remember. 
Q. Do you remember the fact of signing the deed—that you did 
sign it ? 
A. I think I did. 
A. Do you remember the circumstance of writing your name on 
the deed ? 
A. It was talked over in the house; I think I remember the deed— 
of signing it. 
Q. You do remember? 
A. Yes, sir. 
Q. Did your husband sign it at the same time? 
A. Both at the same time. 
— Do you remember whether it was in the house or somewhere 
else? 
A. I think it was in the house. 
Q. How long was it after you first had the conversation with them 
you made the deed ? 
A. I could not tell; we were talking about it several times. 
Q. Do you remember writing your name in the deed.? 
A. I think I do. * 
Q. Did vou write your name? Are you in the habit of writing 
your name? 
A. Always. 
Q. Do you remember who was present in the house and signed 
the deed as witnesses ? 
81 A. I could not remember now; it is so long ago. 
Q. Do you remember there was anybody there? 
A. I think there was. 
Q. Are you sure now that at the time the deed was signed Mr. 
Ketchum and other parties were present, except your husband ? 
A. I could not tell who they were. 
Q. Do you remember they were there ? 
A. I think there was witnesses. 
Q. But you don’t know who they were? 
A. I could not tell. 
Q. How many times were they at your house before the deed was 
finally made out? 
A. I could not tell that either. 
Q. Were the negotiations had between Mr. Ketchum and your 
husband always in the house before you ? 
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. Oh, no; they were outdoors. 
Q. The talk was outdoors? 
Ves, sir. 
. At what time was it the agreement was stated before you ? 
. I think in the summer. 
. How long before the deed was executed was this agreement 
stated over? 

A. I could not tell how long. 

Q. How long do you think it was before the deed was executed ? 

A. They were talking some time about it. 

Q. When was it with reference to the time the deed was executed 
that you heard this agreement or understanding you have spoken of? 

A. I don’t think I would want to state; I don’t remember. 

Q. Was it at the time the deed was signed by you-—was it stated 
over at that time what the agreement was? 

A. It is so long ago I can’t remember; it has almost gone out of 
my mind what time it was. : 

Q. Can you remember whether the agreement was stated before 
you at the time the deed was signed, or was it some time before that? 

A. I should not want to tell; I don’t know. 

Q. Was the deed read over when you signed it, was the deed read 
over to you and your husband when you put your names to it? 

A. I expect it was. 

Q. Do you remember whether it was or not? 

A. I expect it was; it is the common way. 

Q. Do you remember that this deed was read when you signed it? 

A. It is a long time ago; it is something I am not familiar with ; 
I have not had anything to refresh my memory about it; it is a new 
thing come up: I could not state. 

Q. You are not able to state whether the deed was ever read to 
you or not? 

A. I think it was read over to me in my hearing. 

E. That would be the same. Was it read to him in your hearing 
at the time you signed it? 

A. I expect it was, if I did not read it myself; I expect he was 
satisfied. 

Q. Is not it a fact the entire agreement, whatever it was, was 
made by Thurston and Ketchum and some other parties? 

A. It was for the railroad company. 

Q. That don’t make any difference; whatever the agreement was 
it was made between some parties and Mr. Thurston. 

A. It was with Mr. Thurston; between him and the other man; 
no other parties. 

Q. Did Mr. Thurston tell you what the agreement was, or did you 

read it yourself? 
82 A. I have told you what it was; I knew what it was. 
Q. Did Mr. Thurston tell you what it was? 

A. He didn’t tell me; I heard it. 

Q. Do you know which it was—whether you heard it or Mr. 
Thurston told you? 
A. I could not tell for certain. 
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Q. If the deed was read you don’t know whether it was read or 
not; you can’t tell, of course, who read it? 

A. I guess it was Mr. Ketchum if any one. 

Q. Do you remember who did read it? 

A. I can’t remember distinctly. 

Q. Do you remember any person coming to you with the deed, or 
being present with the deed, and asking you if you acknowledged 
that instrument to be your free act and deed? 

A. I don’t know whether the town clerk, John Debeau, was there 
or not. 

. Do you remember any officer, town clerk, or justice of the 
peace, or anybody asking you if you acknowledged that to be your 
free act and deed ? 

A. I can’t tell. 

2. You don’t remember, then? 

A. No, sir. 

. Have you been in the habit of signing deeds very often in your 
lifetime? 

A. I have, a few. 

Q. How many — think? 

A. I could not tell, in my lifetime. 

Q. It was an occurrence that took place very often ? 

A. No, sir; not before. 

Q. You don’t mean vou never signed a deed before; but don’t 

ou think if an officer had come to you and asked you if you ne- 
— this instrument to be your free act and deed you would 
be likely to remember it? 

A. Some things I might, but anything like that I shouldn’t; I 
thought it was a man’s business to talk about the railroad. 

Q. If I understand you, you don’t reinember you ever acknowl- 
edged that deed at all? 5 

A. I think I signed my name to it. 

Q. I mean if some officer asked you if that was your signature 
and free act and deed ; do you remember that? 

A. I don’t know as I can remember distinctly how it was. 

Q. Do you remember whether anybody did take your acknowl- 
edgment to this particular deed ? 

A. No; but it kind of seems to me it was a justice. 

Q. Are you willing to swear you ever signed that deed at all— 
that you ever wrote your name on that deed in the world ? 

A. I don't know as I could; I can tell my writing. 

. I am asking you simply for your memory. Do you remember 
you signed that deed ? 

A. I don’t want to say I did. 

Q. Is it not a fact that Mr. Thurston was in the habit of signing 
your name to deeds? 

A. No, sir; not to my knowledge. . 

2 Jf he signed this deed it must have been without your knowl- 
ef 

A. I don't think he did. 

Q. If he did it was without your knowledge? 
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A. I don’t think he did; his eyes were poor; I often had to sign 
papers for him. 

Q. You have signed deeds for him? 

A. Yes, sir. 

Q. Do you remember whether you signed this deed for him? 

A. I think I did. 

Q. You think you signed his name to this deed? 
83 A. I think I did; that is what I think. 
Q. And your own, too, at the same time? 

A. I signed both together; it would be natural 

Q. Was Mr. Ketchum present when you wrote that, or was it 
written some time when he was not present? 

A. I don’t know anything about that. 

Q. When this deed was executed, you say you think you did write 
his name in it? 

A. It kind of seems that I did; it is a man’s business, as I stated 
before. I was not interested. 

Q. Is it not true that Mr. Thurston brought this deed to you all 
filled out, and that you and he were alone in the house, and the 
deed was there executed, you signing both names, and then he took 
the deed away? 

A. I don’t remember whether we were there alone or not. I don't 
think we were. 

Mr. LARNED. How old are you? 

A. Seventy years old in June. 

Q. How is your memory on general subjects? Is it pretty good 
or poor? 

. Circumstances alter cases. I can remember anything I am 
interested in. Anything like that—railroad men talking—about 
that I did not care so much. 

Q. And you are not so confident of your memory? 

A. No, sir; something else I might remember better. It is son 
time ago. 

Q. Do you remember a gentleman by the name of Henry Lake? 

A. Yes, sir. 

(Objected to.) 

Q. He used to live in the town? And Duke Porter? 

A. ‘Yes, sir. 

a Do you remember they were there when you executed the 
deed ? 

A. No, sir; I can’t remember. 

Q. You don’t remember they were there? 

A. No, sir. 


Deposition of Sally E. Monger. 
Satiy E. Moncer, called by plaintiff, being duly sworn, testified . 


My name is Sally E. Monger. I reside at Seymour, Outagamie 
county. 
Q. You are not married? 
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A. I am not. 

. How long have you lived in Seymour? 

A. Twenty years. 

Q. Did you have any property in the neighborhood of Seymour, 
or town of Seymour? 

A. I did. 

.Do you still own any? 

A. I do. 

Q. Do you remember whether you owned at one time about five 
acres of property in section 32, a little way west of the main road? 

A. I did. Five acres, you say? Yes, sir, I did. 

Q. Does the Green Bay & Minnesota railroad pass near that piece 
of property in section 32? 

A. Yes, sir. 

Q. Does it cross it? 

A. It does not, I think. I don’t know but it touches it—a cor- 
ner. I would not be sure about that. 

Q. When did you own that five acres? 

A. In 1871. 

Q. When did you part with it? 

A. I can’t tell when the deed was given, but I think it was in the 
fall of 1871, or in the winter of 1871-2. I don’t know exactly the 
time when the deed was given. It might not have been given until 

after that. The bargain was made before. 
84 Q. To whom did you give the deed of the property ? 

A. The deed was, I supposed, to be given to Mr. Kelly as 
trustee for the railroad company. It was given to Mr. Kelly indi- 
vidually, I have found since. 

. You don’t know there was anything written in the deed about 
his being trustee? 

A. I don’t. 

Q. What were the circumstances about this land—what made you 
make a deed of it? 

A. I gave it to the Green Bay & Minnesota Railroad Co., what 
was then the Green Bay & Lake Pepin railroad; they were build- 
ing it through to New London, and I think Mr. Ketchum—— 

. Where is New London? 

A. West of Seymour, on the line west of Seymour. They said 
they had got it through to New London. I don’t know as it was 
through any further, but they said it was through as far as there, 
They wanted to locate a depot, and I think Ketchum and Abrams, 
and I think Brandon—I would not say it was Brandon—came to 
me and wanted I should give some land for the benefit of the rail- 
road, to have them locate a depot where Seymour now is, instead of 
locating it a mile west of there. I did not tell them at first whether 
I would or not, but finally Abrams staid with me through the night; 
he was in the habit of staying with us; said, after the other gentle- 
men were gone, that the company, like any other railroad company, 
was rather poor; they wanted to get all the help they could for’ to 
build the road further west, so they could finish the road. 
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Q. WI. Abrams doing there? Had he anything to do with 
the road: b 

A. Yes, sir. 

Q. Who epproached you about the property? ; 

A. He and Ketchum; they came up to see about the property, 
Ketchum and Abrams. ' 

Q. Was Mr. Kelly there? 

A. He was not; I don't recollect that I saw the gentleman. 

Q. But you stated in the beginning you made your deed of this 
property to Mr. Kelly? 

A. The deed was not made out until afterwards. We were talking 
it over at that time, and then afterwards they came around; I don’t 
know who; I could not tell who came, only McIntosh, as he was do- 
ing my business in that way; he came to me and told me—there 
was some other gentleman with him, I don’t remember who—he 
said—(Objected to, the declarations of McIntosh.) He came; there 
was no conversation with him, only that he came there with some 
of the railroad company, and McIntosh was doing my business; he 
said—(Same objection.) All I want to say is he made out the deed 
for me; that is all I want to say that McIntosh made out the deed ; 
he read the deed to me, but I carelessly, and depending upon him, 
never minded who it was to, any further than I supposed it was to 
the railroad, to Mr. Kelly as trustee for the road. 

Q. Did you get any money for the land? 

A. I did not. 

Q. What consideration did you get for it? 

A. Not any. | 

*. I suppose you did give it then because you did want the depot 
there? 
A. I gave it to benefit the road. I knew the depot would 
85 be there; that did not influence me at all. I thought the 
road would be a benefit to the country, and I gave it to ben- 
fit the road. 

. There were five acres of this piece? 

A. There were. There were five acres in that piece I gave to 
them. That is what I deeded to them; I deeded them five acres. 

Q. What has been done with that five acres since ? 

A. I don’t know what has been done, except that one village lot 
Mr. Kelly deeded to me. I exchanged and gave them a strip on 
the south side, and took a village lot in exchange for it. 

Q. It was laid out in village lots ? 

A. Yes, sir; it was said to be laid out in village lots after I deeded it. 

Q. How many people are there in Seymour? 

A. About 1,000. 

Q. It is quite a village? 

A. It is a city. 

Q. How much do you call land worth there? 

A. I don’t know the value of it now at all. Lots have been sell- 
ing from $100 to $150; were at one time; I don’t know what they 
are worth now. 
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Cross-examined by Judge EL.is: 


Q. You have stated that you supposed this deed was made to Mr. 
Kelly as trustee for the railroad company ? 

A. Yes, sir. 

Q. Who told you he was trustee for the railroad company ? 

A. I don’t know, only from the impression that I got as we were 
talking ; I don’t know that Kelly’s name was mentioned until the 
deed was given. I gave the land to the railroad company. Mr. 
Kelly’s name was not mentioned at all when I gave the land ; it 
was not mentioned at all. 

Q. Did you know the deed was made out to him? 

A. Yes, sir; I knew his name was in the deed. 

Q. Was the word “ trustee” in the decd ? 

A. I don’t know. 

Q. You supposed the deed was made to him as trustee; you did 
not know the fact? 

A. I don’t think it was in there. 

Q. You do know it was made to him individually? 

A. I know his name was in there. 

Q. All you know about his being trustee is what you supposed 
about it? 

A. I gave the land to the railroad company. 

Q. Your impression was he was trustee? 

A. Yes, sir. 3 

Q. Was it your impression at that time he was trustee, or have 
you learned it since you came to Milwaukee this time? 

Q. I have not heard anything about it since I came to Milwaukee. 
At the time I gave the deed I supposed it was given to the railroad 
ay oe not to Mr. Kelly. I should not have given any land to 
Mr. Kelly. 

Q. You supposed it was given to the company ? 

A. I supposed it was given to the company. I should not have 
given him any land. 

Q. You would not have given him any land ? 

A. Not at all. : 

Q. You said you got a lot from Mr. Kelly afterwards? 

A. Well, out of that same five acres [ said he gave me a warranty 
deed signed by Kelly. 

Q. Not signed by Rin as trustee for the company? 

A. No, sir. 

Q. What did you take it for if you supposed you deeded it to the 
company ? : 

A. I took it, I supposed that Kelly was doing business for the 

company, and I supposed if he signed it it was all right. 
86 Q. If he got it as trustee, he ought to have given it back 
to you as trustee? 
A. That was my carelessness. 
Q. You got the deed from him individually ? 
A. Yes, sir; I think so. 
Q. Did you pay him for the lot? 
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A. I exchanged with the railroad company. 

Q. You gave him another piece of land? 

A. A strip of land on the south side of the five acres. 

Q. What was the land worth you gave to him ? 

A. I don’t know. 

Q. You know something about it? 

A. The village lot was worth about $25. 

Q. To whom. was that deed made—the deed you gave to him for 
the lot he gave to you? Did you give a deed directly to Mr. Kelly 
of that piece of land? I speak of the land you gave him for the lot. 

A. I don’t recollect making that. I don’t recollect about that 
deed, but I suppose it was given in the same way. I can’t say about 
that deed, whether made to the company or to him. 

Q. Have you not heard since you came here that Mr. Kelly was 
trustee at that time? 

A. No, sir. 

Q. In conversation with the attorneys in this case? 

A. No, sir; not about that. 

Q. Have you had a conversation about your testimony in this 
case ? 

A. I asked what they wanted me to come out here for? 

. You are sure you had no conversation on the subject of his 
being trustee? 

A. Yes, sir; only what I have said myself about it. I have stated 
I 1 he was trustee, and I supposed he was at that time; that 
is what I supposed all the time, and always have since the road 
went through. I heard that he was one of the officers of the road. 

Q. * you know whether he was an officer of the road at that 
time 

A. No; only I saw the advertisement with his name to it. 

Q. When did you see advertisements to the effect he was manager 
or trustee, or any officer of the — ? 

A. I have seen them different times for a number of years. 

Q. Can you swear he was an officer of the company at the time 
you made this deed ? 

A. I can’t swear to it, of course; I don’t know. 

Q. Can you say he was manager at that time? 

A. I can’t swear that he was. 

Q. Or contractor? 

A. I never heard until I came into the court-room that he was a 
contractor. I never heard he was a contractor on the road, or sup- 
posed he was, until I came here to-day. 


Questions by Judge Cate: 


Q. How long had the road been built at Seymour at the time you 
made this deed ? 

A. I can’t tell the time, because 

Q. No, no; about how long had the road been built? 

A. At the time I gave the deed—the deed was not given until 
after the talk—the railroad got through to Seymour, I think, in 
November of 1871, and it was that winter, the railroad was just 
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through, and it was about that time. I can’t tell exactly when the 
time was, but it got through, I think, in November. 

. Answer my questions as shortly as you can. There was a 

strife there as to where the depot should be located ? 
87 A. Yes, sir; there was talk. 
Q. Was not this deed made in consideration or looking to 
the location of the depot at a particular place? 

A. Yes, sir; the depot was to be located where the village of Sey- 
mour is. This land was given to the railroad, not to Mr. Kelly. 

Q. Please answer my questions and not attempt to say something 
not responsive. You — testiſied what your understanding wus. 
I want to ask you if this donation was not made solely with reſer- 
ence to the location of the depot? 

A. It was. 

Q. It was not given for the general use or benefit of the railroad 
company, but solely with regard to the location of the depot? 

A. For the benefit of the railroad company if they would locate 
the depot there. 

Q. You say it was given in consideration if the officers would 
locate the depot at a particular place? 

A. Yes, sir. 

. Was the depot located at that particular place? 

A. Yes, sir; it was located there. 

Q. A railroad had been built past there at the time you made 
the contract ? 

A. Yes, sir; the railroad was past there at the time the contract 
was made. 

Q. Did anybody tell you if you would make this deed or give this 
land they would locate the depot at any particular place? - 

A. I can’t say it was said directly. . 

Q. That is the way you understood it? 

A. That was the talk. 

Q. Did you make the deed after or before the depot had been 
located at that particular place? 

A. I think the deed was made afterwards. 

PrLatntirr’s CounsgL: You are of lawful age—over 21 ? 

A. Yes, sir. 


Examined by Judge Eis: 


. Was this five-acre tract used by the company—occupicd or 
used by the railroad company? 

A. The railroad company, it was said—I can’t swear to that; I 
don’t speak of my own knowledge—has surveyed it out into villa 
lots. They have a village plat, and it is called the railroad addi- 
tion to Seymour. 

Q. How do you know the railroad laid it out in village lots? 

A. I can’t swear they did do it. I was not there to see it. It was 
staked out. They said it was the railroad. 

Q. Do you know who did it? 

A. I know who did it, because I saw them doing it. I don’t know 
who for. 
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Q. Was it not done by Mr. Kelly or some other individual ? 

A. I don’t know. I don’t know anything about their business, 
whether Mr. Kelly or somebody else was doing it. 

Q. Did you expect it was going to be laid out in village lots when 
you sold it? | 

A. Yes, sir; I gave it to the company to do with as they pleased. 

Q. You expected that would be done when you sold it? 

A. I gave it to them to do as they pleased; yes, sir; if they 
needed it. , 

Q. You expected it would be laid out in lots? 


(Objected to.) 


A. Of course, if they wanted it. 
Q. You did expect it was to be laid out in lots. 
88 A. If they wanted it for that. 
Q. You did expect they would do it? 
A. I can’t say so; we didn’t expect any village there at that time. 
Q. What did you expect would be done with that ground? 


(Objected to.) 


A. Anything they wanted. I gave it to the railroad for to use as 
they had a mind to. I did not give it for a village or anything else. 
I gave it to them for their use. | 

. You did state a moment ago they immediately laid it out in 
village lots? 

A. Of course, there was something said about laying it out in 
village lots. Nothing at all at the time it was given. It was given 
to the railroad company for their use. 

Q. Was anything said about the probability of a village being 
laid out there? 


(Objected to.) 


A. Yes,sir; as there always is where a railroad is coming through. 
Q. That was your expectation ? 
A. I should not have laid it out in village lots if I had retained it. 


(All these questions objected to by the plaintiff—what the wit- 
ness's problematical expectations were.) 


Q. You say now if you had kept it yourself you would have laid 
it out in village lots? 
A. I said I should not have laid it out in village lots. 


(Plaintiff moves to strike this testimony out.) 


Q. Was it not one of your objects in making the conveyance that 
this ground would be laid out in town lots? 

A. It was not. I don’t think I thought of it. I don’t think I 
thought of village lots at the time that was laid out or thought we 
were ever going to have a village there, or anything more than a 
village around the depot. 

Q. It was laid out in village lots? 

A. Afterwards, not at the time that was given. 

Q. How long afterwards? 
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A. I don’t know; I could not tell. 


Q. About how long? 
A. It was laid out—part of it was laid out—in the spring of 1872. 


That was on the main street; the village lots were laid out in 1872. 
Q. I ask you whether any portion of that ground was used for 
depot grounds or tracks for the railroad—of this five-acre tract ? 
A. There is, I think, a track of the railroad across one corner 


of it. 
Q. The main track of the road? 


A. The track of the road. 

Q. You think it crosses one corner? 

A. Yes, sir; touches one corner. I am not positive about that, 
not attending to it myself, asthe right of way was given across there. 
I had given the road the right of way over that land. 

(). Is not it a fact you gave land down to the track of the rail- 
road? Was not it understood at ihat time that you conveyed the 
— it went down to the railroad, but not upon or across the rail - 
road ? 

A. I had given the right of way to the railroad when it went 
through there. I had given that right of way when the railroad 


was surveyed through there. 
. Then by this last conveyance you intended to give land ex- 


tending to the railroad ? 
A. If taking the five acres by taking it back west would take it 
to it. I gave it commencing at such point extending so far 
89 west and so far south, and then west again, enough to take in 
a tract that would make five acres, let it come where it would. 
The starting point had got to be at such a distance from the line of 


the section. 
Q. Do you remember whether any of those boundary lines touched 


the railroad ? 
A. I don't recollect whether they did; if they did it was just at one 


corner. 

Q. You don’t really know whether it extended to the railroad 
track or not? 

A. I don't. 

Q. Was it your intention in this deed to include any of the right 
of way you had previously given? 


A. It was not. 
Q. Then you don’t know that any portion of this five-acre tract 


was used in any manner by the railroad company for the purpose of 
their road ? 

A. Not for the purpose of their road. I don’t know for the pur- 
poses of the road how any of it has been used since I deeded it away. 

Q. Do you know the track does not touch it? 

A. I don’t know. ö 

Q. Do you know it does“ 

A. I don’t know that I have been on the ground. I don't know 
that I have been onto it since I deeded it. 

Q. There are no buildings on it built by the railroad company for 


the railroad company ? 
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A. There has a man taken a village lot on it; no buildings of the 
railroad company. 

Q. No other improvements made by the railroad company ? 

A. Only to take off the wood and burn it up. I could not swear 
they did that. 

Q. Do you know they did that? 

A. I don’t know they did. I know thé wood was cut off. I did 
not ask whether they were cutting it off for the railroad company or 
not. They said it was for the railroad. : 

Q. What proportion of that five-acre tract had been laid out in 
town lots? 

A. It is said the whole; I don’t know. 

Q. Do you know these town lots come up to the railroad ? 

A. I have a deed of a village lot on that property, so I suppose it 
is laid out in lots. 

Q. Do the lots come up to the railroad track? 

A. Nothing, except one corner lot. 

. Do you know that does? 

A. I don’t know. I don’t know whether the line comes to the 
railroad or not. 

2. You have seen stakes there? 

A. I have not been onto it for seven years. 

Q. How far do you live from it? ; 

A. About ten rods, but I have not been there to know. I have 
not been there to see what the railroad is doing. 


(Signature waived.) 


Deposition of Minnie Hudson. 


MixniE Hupsox, called by the plaintiff, testified : 


Q. Where do you live? 

A. At Seymour. 

Q. Same city as the last witness ? 

A. Yes, sir. 

Q. What county is that in? 

A. Outagamie. 
90 Q. How long have you lived there? 
A. About ten years. 

Q. What was your name in 1871? 

A. Robbins. 

Q. You were at that time the wife of a Mr. Robbins? 

A. Yes, sir. 

Q. Did he, at that time, own some land in sec. 33, city of Seymour? 

A. Yes, sir. 

Q. How many acres in the piece? : 

A. Forty. | a 

Q. Hid you join with him in conveying that land away at any 
time? 

A. Yes, sir. 

Q. When was that? 

A. I don’t remember. 
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Q. It was about 1871, was not it? 

A. It was when they were laying the railroad. 

Q. How many acres did you convey to the railroad? 

A. Eight. f 

Q. Does the railroad track cross the eight acres you conveyed ? 

A. Yes, sir. 

Q. Is there a depot on it? 

A. Yes, sir. i 

Q. How much money did you and Mr. Robbins get for that land? 

A. Not any. 

Q. Why did you give the land, then? 

A. We thought the railroad would be a benefit to the place, and 
a benefit to us also. | 

Q. You owned other land also? 

A. Yes, sir, we owned forty acres. This eight was a piece of the 
forty. 
4. Did you think the giving of the eight acres would benefit the 
rest of the property ? 

A. Yes, sir. 

. That was the reason you deeded it? 

A. And I thought the railroad itself would have been a benefit. 

Q. It would not have been deeded except for the benefit coming 
from the railroad in some way ? 


(Objected to as leading.) 
A. No, sir. 


Q. Do you know whether the deed was made to the railroad com- 


pany or to whom it was made? 

A. I don’t remember. 

. You signed the deed ? 1 

A. Of course I did, if one was given, but I don’t remember any- 
thing about a deed. , 

Q. What has been done with the land since it has been conveyed 
away ? 4 

A. A depot stands on it. 

Q. You say you don’t remember about a deed ; do you remember 
the land was conveyeu away ? 

A. I remember the contract. 

Q. What was the contract? 

A. I don’t remember that, only that there was a contract. 

. You remember there was a contract to convey the land to 
whom ? 

A. I don’t remember ; I my or to the railroad company. 

Q. Did you get any money for the land ? 

A. No, sir. 

Q. Did you get a pass, or anything of that kind ? ° 

A. No, sir. | 

Q. Did you convey any other land, or give any other land to the 
road besides this eight acres ? 
A. No, sir. 
Q. Did not you give the right of way ? 
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A. This eight acres includes the right of way. 
. That was all in one contract, was it, the right of way and 
the eight acres? 
A. Yes, sir, if I remember right. It was all given at one time. 


with reference to it? 
A. Mr. Ketchum and Abrams and Randall. 
91 Q. Did you know at that time what Mr. Ketchum’s con- 
nection with the Green Bay road was? 

A. Only that he wag one of the — 

Q. Did you know anything about Mr. Abrams’ connection with 
the road? 

A. I sup he was another one of the company ; that is all. 

Q. How long were they, about, negotiating for the purchase of the 
land or talking of the land? Did they come there several times? 

A. Yes, sir; several times; I don’t remember how often now. 

Q. Did you hear any of the conversation between them and Mr. 
Robbins, or did you have any conversation with them yourself 
about it? 

A. I had quite a good deal. 

. State al that conversation with reference to the contract? 

A. They told us what benefit it would be; they —— the 
company as being poor; it would help them and us also by giving 
it. 7 


ad Q. Who was this contract made with? Who came to see you 


Q. They represented the company was poor, did they ? 
A. Yes, sir. 
Q. Did they say anything more about the company’s being poor, 
that they wanted to get any money, or anything of that kind ? 
A. They said nothing about money that I know of. 
Q. Why did they say the company was poor? What had that to 
do with the contract ? 
. I can’t tell you. 
. They only mentioned that in the conversation ? 
. Yes, sir. 
. And you wanted the road to go through, did you ? 
Yes, sir. 
. Has the road benefited the rest of your land ? 
. Yes, sir; it must have, greatly. 
Lou are over 21 years of age? 
Ves, sir. 


>POrPOPO>o> 


Cross- examined by Judge Extis : 


Q. Are you sure the contract was made to the company and to 
the company alone? 

A. I am not sure of any such thing. 

Q. Are you sure there was but one contract? 

A. There was only one that I remember. 

Q. Don’t you remember there was first a contract for the right of 
= os next a contract for five acres of the eight ? 

No, sir. 


— 


TIMOTHY CASE, RECEIVER, &C., VS. 


O. That the land was conveyed in parts—three acres at one time 
and five at another ? oe 

A. It might have been; I don’t remember; it was my opinion it 
was ali given at once, in one contract. ; ; 

Q. Don’t you think now that three acres was intended to give the 
company the right of way, and perhaps depot grounds, and five 
acres was conveyed to Kelly or Ketchum for something else? 

A. No, sir; neither would have had any land given them person- 
ally by us. 

Q. Do you know to whom the contract was given? 

A. No, sir. 

. Whether it was to the railroad company or not? 

A. It was intended for the railroad company. 

Q. But you don’t know whether it was or not? 

A. I don’t remember. 

Q. Was there a deed after the contract was made, or only the con- 
tract? 

A. I can’t remember whether a deed was given. 

. You signed the contract? 

A. I don’t remember whether I signed the contract. 

Q. Do you know whether your husband signed the contract? 

A. I suppose he did. 

Q. + was signed, whether it went to the company or to the indi- 
vidual ? 

A. Of — supposed it was signed or they would not ha ve 

taken it. 
92 Q. It was signed, whether it went to the individual or to 
the company ? 

A. It must have been. 

Q. You don’t know which it was for? , 

A. I don’t remember how it was written; I know what the in- 
tentions were. 

Q. Do you know whether there was anything said at the time of 
making the contract, whether it was to be a deed to the company or 
Mr. Kelly ? 

A. I don’t remember hearing Kelly’s name mentioned myself; 
there was nothing said about that that I remember ; I did not know 
at that time there was such a man in the world. 


Q. For all you know to the contrary, that contract might have? 


been made to Mr. Kelly ? 

A. It might have been, but if it was we were not told the truth 
about it, because I heard it read, but I did not read it myself; 
there was nothing about Kelly in it that I remember; if there had 
been I think I would have noticed it, because I knew it was meant 
for the company. 

Q. Who applied for it—for the contract? Who brought it for you 
to sign ? a 

A. I don't remember who made the contract out. 

Q. Were you present when it was signed ? 

A. I don’t remember of the signing it at all. 

. Were all the conversations with your husband in regard to it? 
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A. No, sir; they would not have got any land from him alone ; he 
would not give any; the gentlemen came into the house and talked 
to me about it; most of the conversation in regard to the land was 
with me. 

Q. You managed the business yourself, then? 

A. I did not manage, but by talking or over-persuading him. 

Q. Your husband referred to you; he did not decide for him- 
self? 


A. He decided, of course, or they would not have got it; but he 


could not see at first it would benefit him, so he would not give it; 


when he saw it would benefit him then they got it. 


Redirect examination: 


Q. What has been done with this land since you ceased to own it? 

A. The depot was built upon it, and the grounds are used for depot 
grounds, I believe. 1 

Q. The whole eight acres used for that purpose? 

A. I could not tell you. 

Q. How large a part of it, do you think ? 

A. I don’t know ; I don’t know the size of an acre by looking at it. 

. Are there any other buildings on it besides the depot? 

A. I don’t think there are. 


Questions by Judge EL. Is: 


Q. Is not the right of way on the south side of the land ? 

A. Yes, sir. 

Q. Near the south line? 

A. I don’t know how near; pretty near; I don’t know how near. 

Q. Near the south side? 

A. I am pretty sure it is; it is on the south half of it; I don't 
know how near the line. 


93 Deposition of Frederic Muehl. 


FREDERIC Mount, called by the plaintiff, being sworn, testified : 


Q. Where do you reside ? 
A. City of Seymour. 

. How long have you lived there? 

. Thirteen years from last April. 

What do you do? 

I am a farmer. 

Have you land there? 

Ves, sir. 

Did you ever have five acres in section 33? 
Yes, sir. 

Is that land opposite the station ? 

The depot? On the south side. 

How far is it from that land to the depot? 
I don’t know exactly how many rods. 

A little way? 
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A. It is a little way; I don’t know exactly how many rods. 

Q. Is it ten rods? | 

A. It must be about that—may be a little more—I don’t know 
exactly. 

Q. Did you convey or give this land to anybody ? 

A. To the railroad company. 

Q. When was that? 

A. I guess in 1871. 

Q. What did you get for the land? 

A. Nothing. 

Q. Why did you then give the land, if you got nothing for it? 

A. I know Abrams says it is a benefit for the road, and for the 
country, too. 

Q. Abrams—you talked with him about it, did you? 

A. Yes, sir. 

Q. Had he anything io do with the road—was he connected with 
it? 

A. I guess he was an officer; I don’t know. 

. Did he come to you and ask for the land? 

A. Yes, sir; Abrams and a couple more — I don't know exactly 
who they were. 

Q. Either of these gentlemen here? 

A. I don’t know exactly if Mr. Ketchum came or not. 

Q. You are only sure that Abrams was there? 

A. I am sure of him. 

Q. Did you make a contract about giving the land; did you sign 
a paper? 

A. No; not a contract. 

Q. But you made a deed, did you? 

A. Yes, sir. 

Q. When did you make a deed ? 

A. I don’t know exactly. 

Q. Along in the year 1871, or after that? 

A. I guess it was in 1871; I don’t know for certain. 

Q. Was the rajlroad built when you made the deed ? 

A. Yes, sir. 

Q. Did you ever make more than one deed to the railroad com- 
pany, or the parties to whom you made it? 

A. As much as I know, I guess two. 

Q. Two deeds? 

A. Yes, sir. | 

Q. One for these five acres, and what was the other one for ? 

A. For the same five acres. 

Q. Two deeds for the same five acres ? 

A. Yes, sir. 

Q. Do you know why you made two deeds ? 

A. I don’t know; that man—he was in the house—he said some- 
thing was not right; I don’t know what it was. 

Q. Were the two deeds just alike? 

A. I don’t know exactly now; he read it; I can’t remember now. 
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Q. Did you ever make any other deeds to the railroad company, 

or its officers, excepting about these five acres? 
A. I guess not. 
94 . Are you a married man? 
A. Yes, sir. 

Did your wife sign the deeds with you? 

A. Yes, sir. 

Q. You say they were read over; who read them over? 

A. I forget the name; who it was I can’t remember. 

Q. Do you know to whom the deeds were made? 

A. I guess, as much as I know—I heard Kelly’s name; I gave it 
to the railroad company. 

Q. But you think the deeds were made to Mr. Kelly; you say you 
heard Kelly’s name? 

A. Yes, sir. 

E. Did you get any pass over the road? 

A. No, sir. 

Q. What has been done with the land since you sold it? 

A. I guess a couple of acres is sold now from that five acres, as 
much as I know. 

Q. Sold for what use, for what purpose ? 

A. What is the name of that company? Fort Atkinson Manu- 
facturing Company. 

Q. Have they built any buildings on it—a house or anything ? 

A. I guess there is nothing; I guess it is just for logs and lumber. 


Cross- examined by Judge CaTE: 


Q. What time was this contract made, with reference to the time 
= was laid along there—before or after the contract was 
made ? 

A. I guess it was after the contract was made, as much as I know. 

E. Is it right opposite the depot—this piece of land? 

A. It is on the south side of the depot. 

Q. Right opposite to it—right against it? (Counsel illustrates.) 

A. On the south side; it is on the south side. 

. Was it before or after the depot was located there? 

A. I don’t know exactly. 

Q. You don’t know whether it was before or after? 

A. No, sir. 

Q. Was the talk you had with Abrams before the depot was lo- 
cated there ? 

A. I guess it was before. | 

Q. Did Abrams tell you that if you gave this land he would lo- 
cate the depot up there? 

A. Not on that piece. 

. He would locate the depot where it was located ? 

A. Yes, sir; he said so. 

Q. Is that the reason why you gave it? 

A. I thought I would give i 

Q. Is that the reason—his saying he would locate the depot—you 
owning land near by ? 
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A. He said, The land is worth more if the track goes by it. 

Q. You believed that ? 

A. Yes, sir. 

. That is the reason you gave the deed to him? 

A. I think it is good for the country. oe 

Q. Yes, sir; the depot is good for the country. Did you think it 
would help you any ? 

A. I guess so. : 

Q. Is not the reason that you made it, that you thought it was 
good for the country, and good for your land ? 

A. I guess that was the reason. 

Q. Was Mr. Abrams the man who brought the deed there to you? 

A. I don’t know exactly; I forget now. 

Judge ELLIS: Was that land you conveyed used by the railroad 

company in any manner? 

95 A. It was not. 


(Signature waived.) 


Deposition of Simeon W. Munger. 


Simcon W. Moncenr, called by plaintiff, being sworn, testified : 


Q. Where do you live? 

A. I live in the city of Seymour. I have four sections—28, 29, 
32, 33, town. 24, range 18, Outagamie county. 

Q. What do you do? 

A. Trade in grain, take care of the mails, &e. 

Q. You are not a farmer? 

A. No, sir. 

Q. But you own a good deal of land around there? 

A. Yes, sir. 

Q. You are over twenty-one years of age? 

A. Yes, sir. | 

Q. In the year 1871, or along about that time, did you own some 
land in sections 32 and 332 

A. Yes, sir. , 

Q. Did you ever give it or deed any of it away about that time? 

A. Yes, sir. 

Q. To whom ? 

A. I think I deeded some to the Green Bay & Lake Pepin Rail- 
road Company, and some Kelly’s name was mentioned in the deed. 

Q. Please tell me where that land was that was deeded in Kelly’s 
name! 

A. I think on the south side of the track, the S. W. quarter of the 
N. E. } of N. W. } of section 33. 

Q. How many acres were there in it? ; 

A. I could not tell you; so much as laid south of the railroad 
track, be it more or less; probably about somewhere in the neigh- 
borhood of 20 rods, from 15 to 20 on the west end, and running to 
a point on tle east end. 

Q. Is it between Miss Monger’s land and the road ? 
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A. No, sir. 

Q. Is the land you speak of east or west of the station? 

A. East. 

Q. How far ? 

A. The ground that the station stands on, I think, runs up to the 
section line, and the land between the forties of this land lies on the 
other side of the lane. 

Q. Does the railroad run over this piece you gave to Mr. Kelly? 

A. No, sir. 

Q. Does it run near it? 

A. Side of it. 

. How much did you get for that land? Did you get anything 
for either piece? 

—. No, sir. 

Q. Did you get anything for either piece, either the one deeded to 
Mr. Kelly or the one deeded to the road ? 

A. I got a pass—in 1873, I think it was—for about half the year. 
That is all I ever have received. In the first contract—can I go on 
* ? Abrams came along to get the right of way for the 
road. 

Judge Cate: Which was the first contract ? 

Witness: I told him I would give him the right of way across 
the east 40. They run about 160 rods on my land, out and out. I 
would reserve the timber; and on the west 40, the west side of the 
line, there was a little corner cut off there. -I told him for that 40, 

the right of way across that 40, and that piece of land—they 
96 wanted that piece for the depot grounds—I wanted a for 

myself and wife while we lived. He said it was all right. 
That was the talk on the first start. 

Q. You say you talked with Abrams? 

A. Abrams was through getting the right of way for the road. 

. Did you talk with anybody else? 

A. I don’t know as I ever made any bargain with anybody else. 
* — you talk with anybody else about this piece deeded to 

ely 

A. Yes, sir. 

Q. What was said ? 

A. It ran along until—this piece was given with the calculation 
that the depot was to be on that three-cornered piece. When they 
were establishing the depot they wanted to put it over on another 
40, and they were telling wd much they would give around. Meuhl 
was to give 20 acres off the east part of his. I said, I have a three- 
cornered piece lies between that and the railroad; they may have 
that. That piece, I think, was given to Kelly, although I could 
not be positive about that. 

Q. What was done with the land deeded to Kelly ? 

A. There is a little house on it, and some clearing has been done 
on it. 

, a A house belonging to some one that bought a piece of the 
and! 

A. I could not say, only there is a house there and it is occupied. 
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Q. How many acres do you think there were on that piece you 
deeded to Kelly ? 
A. I could not say. I told you before it is 20 rods one end and 


runs to a point the other end. I could not tell without measuring 


how much there was. 
Q. Is it as much as two acres ? 
A. I should think about that. 


(Cross-examination waived.) 
Recess until 12 m. 

12 O'CLOCK M. 
All parties present. 


Stipulation. 


It is stipulated between the respective counsel that all deeds or 
contracts upon which deeds are based may be introduced at any 
time prior to November 10ih by either party, subject to right of ob- 
jection at the time of the hearing of the case, or at any time prior 
thereto, without notice to either party. 


Deposition of Thomas J. Burdick. 
Tuomas J. Burpick, called by plaintiff, being sworn, testified : 


. Where do you live? 
. Black Creek, Outagamie county, Wisconsin. 
. How long have you lived there? 
. Eleven years. 
What is your occupation? 
Farmer. 
You are over 21 years of age? 
Yes, sir. 
. Have you owned land in Black Creek ? 
. Yes, sir. 
. Does the Green Bay and Minnesota railroad pass in the neigh- 
borhood of your land ? 
A. Yes, sir. . 
Q. Does it pass over any land you formerly owned ? 
A. Right through it. a 
Q. Did you ever convey any of that land to the Green Bay & 
Minnesota Railroad Company or any of its officers or agents; and, 
if so, when ? ä 
97 A. In the first commencement of the road I conveyed it to 
Mr Ketchum and George A. Randall. 
Q. What was the description of that land ? 
A. The right of way was three and the depot grounds I gave was 
five—eight acres, section 9, town. 23. I don’t remember what range. 
Q. Does the present depot for the Black Creek station stand on 
that land? 
A. Yes, sir. 
Q. When you conveyed that land how much did you receive for it? 
A. Nothing. : 


OPOrorororo 


— “>? 
* 


DAVID M. KELLY ET AL. 99 


Q. Nothing at all? 

A. No, sir. ; 

Q. With whom did you make the contracts or agreements for the 
conveyance of that land? 

A. With Mr. Ketchum. 

Q. What was his position at that time with reference to the Green 
Bay road ? 

A. President, I believe. 

Q. What year was this when you so conveyed it? 

A. I think it is between seven and eight years ago. 

Q. About 1873, then, or 1872? 

A. Yes, sir. 

Q. Was the road built across there when you conveyed it? 

A. I think it was graded to lay in line. 

Q. Was it completed ? 

A. I think not, clear through. 

Q. When the contract was made—the original talk between you 
and Mr. Ketchum—was the road built then? 

A. I think it was. 

Q. Why did you convey the land to the railroad company or to 
Mr. Ketchum, its president, for no consideration ? 

A. I gave it to them to help the road along and get the depot on 
my own land. 

Q. What did he say to you in inducing you to convey this land? 

A. I don’t know as there was anything in particular said ; Geo 
A. Randall and me were together ; George was chief engincer on the 
road ; he bought a half interest in the forty ; he said he would get 
the — on the land. 

Q. Did you own any other land? : 

A. Forty acres. 

Q. Did you suppose that the location of the depot and track on 
this land you conveyed would benefit your other land ? 

A. Yes, sir. 

Q. Was that, or was it not, a reason for your so conveying it? 

* It was my reason, and to help the railroad along as well as | 
could. 

Q. Was the railroad in need of help at that time? 

A. I should think so. : 

Q. What has been done with that land since? 

A. The land I gave them? It is there just the same; there has 
nothing been done for railroad purposes. 
Q. Is it used by the railroad in any way, excepting locating a 
depot? 

K. It is used by the railroad company. 

Q. How does the railroad company use it—any tracks on it? 

A. The switch is on the right of way ; there is no track on the five 
acres, 
Q. Is the depot located on the three acres? 
A. Yes, sir; nothing has been done with the five acres. 
Q. Do you know to whom the deed was made? 
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A. To Mr. Ketchum, I think. George A. Randall brought out 
the deed himself; I put my signature to it. He is in town there. 
We were both of us in partnership. 

Q. To whom did you intend to give the property ? 

98 A. To the railroad company. 


Cross- examined by Judge CaTE: 


What town do you live in? 

Black Creek. 

What time did Randall buy an interest in this forty ? 

. About the same year. 

Before or after the five acres was deeded ? 

. Before Randall bought an interest. 

. Did he own an interest in the five acres that were deeded ? 

. He owned a half interest in the forty—an undivided half; 
that included the five acres that were subsequently conveyed. Ran- 
dall owned the undivided half and I the undivided half; we were 
both of us owners of the forty. 3 

. You deeded it in consideration of the location of the depot in 
any particular place ? 

A. On the five. 

Q. That was the agreement—the depot was to be located there? 
A. George told me so. 

Q. Did you make the bargain, or George ? 

A. Both of us. 

Q. What did George tell you that was the agreement for, if you 
knew it? 

A. That we would have the depot there; we both of us would get 
the depot. 

Q. Who made an agreement with the railroad company, or with 
Mr. Ketchum or anybody else, if you deeded that five acres the de- 
pot would be located there? a i 

A. Both of us. 

Q. Who with? 

A. George and myself. 

Q. You and George, together, made it? 

A. Yes, sir. 

. Did you make it with anybody else? 

A. I don’t know of anybody else. 

Q. You and George agreed between you it should be deeded in 
consideration of a depot being located there? 

A. We decded it to Mr. Ketchum for the railroad company. 

Q. Was anything said about Ketchum ? P 

A. I don't — as there was. 

Q. You said Ketchum for the railroad company ? 

A. He was president of the road. 

Q. Was there any understanding between you and Randall it 
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should be deeded to Ketchum ? 


A. I don’t think it was directly to him. ‘ 
Q. Do you know it is deeded to him ? 
A. Not for certain. 
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Q. Did you read the deed when it was written ? 

A. I don’t know as I did. 

Q. Can you swear it is deeded to Ketchum ? 

A. I can’t remember. 

Q. What are you here for, if not to testify to whom it was deeded ? 
Do you know who it was deeded to? 

A. It was deeded to the company ; that is all I know. 

A. Do you remember how the deed read? 

A. George brought the deed out and I signed it. 

Q. Whom did you deed it to? 

A. Mr. Ketchum. 

Q. The deed says so? 

A. I won't positively swear. 

Q. Did you ever have any talk with Ketchum about it—about 
making this deed of this land? 

A. I think we did once. Ketchum was there, George A. Randall, 

and, I think, Abrams. 
99 Q. Was it then agreed it should be deeded to Ketchum ? 
A. Not directly to Ketchum. 

Q. Indirectly to Ketchum ? 

A. I could not tell you. 

Q. Is it not a fact that whatever arrangement was made, if any— 
made with Ketchum or anybody else on the part of the company— 
was made by Randall, and whatever you knew about it didn’t you 
get it from Randall ? 

I got it from him and from the company. 

o of the company ? 

. Abrams and Ketchum ; George A. Randall. 

. What did Ketchum say to you about it? 

He wanted the land. 

I mean about the conveyance of the land? 

. I don’t know exactly. 

. What did Abrams say to you about it? 

He was there after the right of way. 

What did he say to you about these tive acres—about the con- 
veyance of it? What did anybody say to you about it except 
Randall? 

A. We gave the land to the company. 

Q. Who said anything to you except Randall himself? 

A. I can’t tell you; we gave the land to the company, 

Q. Whom did you have any conversation with that led to the 
making of that deed except with Randall? If anybody, who was it? 

A. I could not tell, it has been so long. 

Q. I was trying to get at what was said, if anything. 

A. I could not tell exactly. : 

Q. Is it not a fact that it was a matter that was arranged wholly 
between you and Randall for your own benefit, thinking if the 
ey were located there your own interests would be subserved 

it? 
A. We thought if the depot was placed there it would raise the 
value of our lands. 
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— — you go on and plat a town there yourselves on your own 
an / 

A. Yes, sir; Randall and myself platted it. 

Q. Did not Randall say, if this land was deeded to Ketchem or 
Kelly, you would have their influence toward re up a town 
there and assist in making your own land valuable in this way? 


(Objected to.) 


Q. Did not Randall say that,as a reason why the donation should 
be made, that you would have the influence of Ketchum and Kelly 
towards building up a town there? Did not Randall say that as an 
inducement to you to give your share in the land? Did not Ran- 
dall say so? Did not he say, “ Now, if we make this deed together 
to these parties we will have their influence in making up this 
town?” 


(Objected to as leading, by plaintiff.) 


Q. I ask you now if Randall did not say to you, as an induce- 
ment to your making this deed, that by making it you would have 
the influence of Ketchum and Kelly and others towards building 
up a town on your own land and others? 

A. I don’t recollect any such thing. 


Questions by Judge Exits: 


Q. Were there two deeds made of that land—one for the right of 
way and the other for five acres ? 

A. I think there were; I could not tell you. 

Q. You think there were two separate deeds? 

A. I think so, but I do not know; it has been so long that 

100 I have forgotten all about it; I have not thought anything 

pf it since; I know we gave the land to the tees | com- 
pany and that was the last of it. 7 


Judge Cate: Do you remember who the three acres were given 
to? 

A. The railroad company. 

. You don’t know avho was designated in the deed as grantee? 

A. I could not tell you. 


(Signature waived.) 


Deposition of William J. Abrams. 


WILIA J. Abrams, called by plaintiff, being sworn, testified: 


Q. Where do you live? 
A. Green Bay. 
os Are you connected with the Green Bay & Minnesota Railroad 
A. As director; I am. 
Q. How long have you been connected with that company ? 
A. Ever since it was organized, as director. 
Q. Did you have anything to do with getting up the right of way 
in building the road ? 
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A. Yes, sir. 

Q. Did you have anything to do with getting up the right of way 
and land, if any there was, in the town of Seymour? 

A. Yes, sir. 

A. Will you please tell us whether the Green Bay & Minnesota 
railroad has deeds for thé right of way through the town of Sey- 
mour? 

A. It has—some of it—has deeds for some of the right of way. 

Q. Has the road at present the deed for the ground upon which 
the depot stands, in the town of Seymour? 
can’t find any in the company’s office; I know of none. 

' we you found any upon the records of the company? 
No, sir. 

. Have you any deed from Miss Sallie Monger ? 

I havea deed of the right of way. 

. Have you any deed of the five-acre lot? 

No, sir. 

Q. From Meuhl, of Seymour, to the right of way; any such in 
the papers of the company? 

A. I have not found any. 

Q. Do you know of any being on record? 

A. No, sir. a 

Q. Is there any deed from Mr. and Mrs. Robbins, of Seymour, of 
the right of way? 

A. None in the hands of the company or any of the officers. 

a — none on record that you — of? 

No. 
a Js there any deed from S. W. Monger of right of way of any 
und! 4 

A. There is a deed of right of way. 

Q. Is there but one deed from S. W. Monger ? 

A. That is all I know of. 

Q. There is no deed of a piece of land located on the south of the 
track and containing about two acres ? 

A. Not in the company’s custody. 

Q. Is there any deed from Burdick, of Black Creek, to the com- 
pany of the right of way or depot grounds? 

A. No, sir. | 
Q. Or of any land in that town ? 
A. No, sir; there is a contract. 
Q. What is that contract ? 


(Objected to; the contract is the best evidence; question waived.) 


Q. Have you any deed—or has the company, rather, any deed— 
from Randall and Burdick, together, of right of way or depot 
grounds in Black Creek ? 

A. I don’t find any. 
101 Q. Or of any land ? 
A. No, sir. 

Q. Have you found any on record? 

A. No, sir. 
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Q. How is it in the town of Manawa? Has the railroad company 
deeds for its right of way through the town of Manawa? 

A. Some part of it. 

Q. How about the depot property? 

A. I can’t find any deed. 

Q. There is some — there that has been testified to by one of 
the witnesses, Dr. Wood, 100 acres. Has the railroad company a 
deed for that 100 acres of land or part of it? 

A. Not in the office. 

Q. Have you ever seen any of record? 

A. No, sir. 

Q. In the town of Merrillan, as has been testified here by one wit- 
ness, there is a tract of land, forty acres in extent, deeded presumably 
to the railroad company. Have you in your possession, as manager 
of the right of way, ete., for the company, any deed of that right of 
way for that company? 

A. No, sir. 

Q. Have you found any of record ? 

A. No, sir. 

Q. Please state the condition of the company’s title to right of way 
and depot grounds in the town of Whitehall. 

A. I don’t know much about that, only there are no deeds in the 
company’s office for any right of way or depot grounds. 

Q. Is there any deed from a man by the name of Wade for the 
right of way or depot grounds in Whitehall? 

A. There is a deed I took myself; there is none for depot grounds 
or right of way in the village of Whitehall. 

Q. What was your position with reference to the company at the 
time the company’s road was being located through these towns? 

A. Sort of general work. ; 

Q. Had you any office in the company? 

A. Not at that time, excepting director. I was paymaster. 

Q. Did you go along looking up this right of way along the line 
of the road ? 

A. The first year of its survey I did; not afterwards. 

Q. Did you ever meet Miss Sally Monger and talk with her about 
the right of way 

A. I have stayed at her house and talked with her about giving 
the right of way—a few acres. 

Q. To the company? 

A. Yes, sir. 

Q. Were they in fact given to the company ? 

A. Yes, sir; the right-of-way deed | took myself at the time. She 
agreed to give so much. Mr. Ketchum thought we ought to have 
more. 

Q. At that time who was with you in looking up this right of way 
along the road ? a 

A. Most of the time I was alone. 

Q. Was any one with you that you know of at Seymour? 

A. Mr. Ketchum and myself were the ones. 

‘ 
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— position did Mr. Ketchum occupy on the road at that 
time 7 

A. I am under the impression he was acting president, but I 
would not be sure. About that time there was a change. 

Q. Was he a member of the board of directors? 

A. Yes, sir. 

Q. And probably you think president? 

A. I think he was at that time; I am not positive. 

Q. What position did Mr. Kelly occupy on the road at that time? 

A. Mr. Kelly was acting us general manager in the construction 
of the road. 

Q. Was he a director at that time? 
A. I don’t think he was. 


102 N Do you know when he became a director, if he ever. 
did? 
A. I think after the roud was built to New London. I don’t rec- 
ollect distinctly. 


Q. When was the road completed to New London? 

A. I think in the winter of 1871. 

Q. In the year 1873 was Kelly a director? 

A. I think he was; I am not quite sure. 

Q. How about the year 1872? 

A. I think he became director ut the election in 1872; I would 
not be positive. 

Q. That election was in April. What position did Mr. Hiles hold 
in the road ? 

A. I don’t know that he held any. 
Was he ever a director? 
Na, sir. 
No officer at all in the road? 
Not that I know of. 
Was he connected with the construction of the road ? 
. He had a contract of the grading. 
Alone, or was any one with him? 
One alone and one in company with some one. 
Who was the company? 
Dayton. 

Q. How long was Kelly a director on the road ? 

A. Until, I think, the fall of 1877, from the time he was elected ; 
I don’t know exactly the time. 

Q. Prior to the time he was director, I understand you say, he 
was general manager? 

A. Yes, sir; in constructing the road. 

Q. How long was Mr. Ketchum a director on the road ? 
5 I think from 1870; I would not be positive; up to 1877, I 
think. 


Cross-examined by J udge Ei. I Is: 


Q. He was acting as general manager in building the road? Do 
you know that before he took the contract he resigned as director or 
other officer of the company? | 
14—147 
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A. Yes, sir; he resigned. He was merely contractor when he 
took the contract. 
Was he not vice-president also? 
A. I think not; I think Ketchum was vice-president. 
. He resigned, then, whatever office he held in the company? 
A. Yes, sir. 
Q. Before taking the contracts at that time? 
A 
Q 
A 


O 


Ves, sir. 
6 — tho purpose of tak ing the contract as a regular contractor? 
Ves, sir. 

Q. Is it not a fact that these particular conveyances you speak of 
were taken while he was contractor ? 

A. I don’t know what particular conveyances you speak of. 

Q. This you speak of in Seymour, for example. 

A. The — of the right of way I took of Miss Monger, I think, 
was taken while he was contractor and not director. 

Q. Do you remember others made while he was contractor? 

A. There may be several others. 

. How many wefe taken while he was contractor? 

A. I don’t remember; Robbins was, I know, and Mongers; prob- 
ably six or seven. 

Q. Give the names of all you do remember. 
103 A. I think he took one of Simeon Monger, one of Sally 
Monger, several at New London—I forget exactly how many. 

Q. In places fu rther on? 

A. I did not go beyond New London. 

Q. Is not this the fact in respect to all contracts from New London 
cast ? 

A. I had nothing to do with the right of way beyond that. 

Q. Was he not contractor when all these contracts between New 
London, Green Bay, and Fort Howard were made ? 

A. I don’t recollect now; I have nearly all the contracts in my 
possession. 

Q. Can you give any others given while he was contractor? 

A. Jordan's; that is about all I can remember. 

Q. How was it about Robbins’ contract ? 

A. That I don’t recollect; we were up there twice; I don’t recol- 
lect whether he took Robbins’ contract before he resigned or after ; 
he did not take it at the time he did Miss Monger’s. 

Q. You don’t remember whether the construction of the road was 
then progressing ? 

A. We were grading, I think, at the further end. 

Q. That was under this contract ? 

A. The first four miles of the grade was not taken in his contract; 
I could not say whether Robbins’ contract was taken after, he re- 
signed and commenced work himself or before. 

Q. Are you in the employ of the railroad company—the receiver ? 

A. Of the receiver at present ; I am not constantly employed. 

Q. How long have you been in the employ of the receiver from 
the time you were first employed? 
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A. 1 have been employed about a year—a little over—alternately ; 
I only devote a certain portion of my time to his employment. 

Q. Have you not an office in the offices of the railroad company 
or desk room there? 

A. Yes, sir. 

Q. That is where you do whatever business you have ? 

A. Not whatever business I have; what I do for the company. 

. How long have you had your desk room with them? 

A. About a year—a little over. : 

Q. Does not the greater portion of your income come from the 
receiver of the railroad company ? 

A. No, sir. 

Q. Some portion of it does ? 

A. Some portion. 


(These questions objected to by plaintiff.) 


Witness: When I go and do a day’s work for them they pay me 
for it. 

Q. Do they have occasion for your services frequently ? 

A. They have most every month, more or less. 

Q. Sometimes oftener ? 

A. No; I can prescribe my own time; I have so much of my own 
time. 

Q. Your position is such you are ready to serve them on call? 

A. No, sir, unless it is very imperative; generally I can ar- 
range it. 

Q. Generally you can? 


Redirect examination : 


Q. While Mr. Kelly was contractor building this road was he also 
manager of the road ? 
104 A. Yes, sir. 


Cross-examined by Judge Exuis: 


Q. State what you mean by that. 

A. He had fall, entire control while he was contractor. 

Q. How do you know that to be so? 

A. — | dew the articles of agreement; I have a copy of 
them. 2 

Q. Did you draw the contract yourself? 

A. It was dictated to me; it is in my handwriting; there are two 
copies; one I kept myself; I did not dictate it; it was dictated to 
me; it was brought to me in slips drawn up, and I made copies of 
them. 


(Objected to.) 


Q. Who dictated it? 
A. Kelly and Morris dictated when I was copying some portions 
of it; if I said I drew the contract I did not mean that; I meant to 
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Q. You don’t pretend to say that under that contract Mr. Kelly 


was to be the general manager of the road? 


A. I did not say; I said Kelly was to have full control, and the 
company elected him as general manager; I don’t think the contract 


said he was to be general manager. 
. Are you sure the company elected him general manager? 
A. I think it did; I would not be positive about that. 
. Are you sure the company elected him general manager? 
A. I could not tell positively ; I am under that impression. 
Q. If they did when was it? 
A. While he had the contract. 
Q. You don’t know positively about that? 
A. I don’t want to state positively about that. 


Adjourned to come together again on notice. 


The whole testimony on the part of the plaintiff is concluded, ex- 
cept the rebutting testimony. The examiner will enter an order 
that the defendants may bring on the taking of their testimony at 
any time after September 15th — ten days’ notice by mail to the 
solicitors for the complainant, the order to provide that the testi- 
mony when commenced shall be continued from day to day until 
concluded, without due cause shown for discontinuance. 


MILWAUKEE, November 10, 1880. 

Parties appeared, as before, pursuant to agreement made between 
the parties at the time of taking the testimony heretofore. 

Plaintiff now goes on to introduce documentary evidence referred 
to at that time. 

The counsel for the defendants do not or fail to produce the deeds 
called for by the attorney for the plaintiff in-‘pursuance of such 
arrangement, and we now give notice here of record, and demand 
the production of the original deeds. 

Defendants do not produce them. Counsel for the plaintiff says: 
I call for the deed from Leander G. Merrill and Nanev, his wife ; 
Benjamin H. Merrill and Catherine, his wife, to David M. Kelly. 
We offer a certified copy of that deed certified from the records by 
the register of deeds for the county of Jackson, Ex. “1,” F. B. 

We call for the deed of Sally E. Monger to David M. Kellv. 
105 Defendants do not produce them. f 

Plaintiff’s attorney offers certified copy from the records of 
said deed certified by the recorder of deeds of the county of Outaga- 
mie, State of Wisconsin, Ex. “2,” F. B. 

We make the same interrogatory in reference to the deed from S. 
W. Monger to David M. Kelly. 

Same answer. 

Plaintiff offers in evidence certified deed from S. W. Monger to 
David M. Kelly, certified by the register of deeds of Outagamie 
county, Ex. “3,” F. B. 

The same demand with reference to warranty deed from S. E. 
Monger to David M. Kelly. 

Same answer. 
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Plaintiff offers certified copy — warranty deed from S. E. Monger 
to David M. Kelly, certified by the recorder of deeds of the county of 
Outagamie, marked Ex. No. “4,” F. B. 

Same request. Same answer with reference to warranty deed from 
H. Robbins and wife to David M. Kelly. 

Plaintiff’s counsel offers in evidence warranty deed from H. Rob- 
bins and wife to David M. Kelly, certified by the register of deeds of 
the county of Outagamie, Ex. “5,” F. B. 

Same aye > Same answer with reference to warranty deed 
from. Fred. H. Muehl to David M. Kelly. 

Plaintiff offers a certified copy of warranty deed from Fred. Muehl 
to David M. Kelly, certified by the register of deeds of the county of 
Outagamie, marked Exhibit “ 6,” F. 5 

Same question. Same answer with reference to a second warranty . 
deed from Fred. Muehl and wife to David M. Kelly. 

Plaintiff offers certified copy of said warranty deed, certified by 
— oe “ deeds of the county of Outagamie, State of Wisconsin, 

Dx. 6 * : ‘ : 

Same question. Same answer with reference to warranty deed 
from Ebenezer Thurston and wife to Kelly, Ketchum, and Hiles. 

We further make demand upon the attorneys for Ketchum and 
the attorneys for Hiles. Same answer as attorney for Kelly has pre- 
viously made. 

The — offers in evidence certified copy of a warranty deed 
from Ebenezer Thurston and wife to Kelly, Ketchum, and Hiles, 
certified by the register of deeds pf Trempealeau county, State of 
Wisconsin, Ex. 8, F. B. 

Same question. Same answer with reference to warranty deed 
from Marquis Wood and wife to David M. Kelly. 

Plaintiff offers in evidence certified copy of warranty deed from 
Marquis Wood and wife to David M. Kelly, certified by the register 
of deeds of Waupaca county, State of Wisconsin, Ex. 9,“ F. B. 

Same question. Same answer to warranty deed from J. A. Briggs 
and wife to Hiles and Ketchum. 

Plaintiff offers certified copy of warranty deed from J. A. Briggs 
and wife to Hiles and Ketchum, certified by the register of deeds of 
Trempealeau county, State of Wisconsin, Ex. “ 10,” F. B. 

Same question. Same answer with reference to warranty deed 

from David W. Wade to Henry Ketchum. 
106 Plaintiff offered in evidence certified copy — warranty deed 
from David W. Wade and Henry Ketchum, certified by the 
12 1 deeds of Trempealeau county, State of Wisconsin, Ex. 
40 11,” B. 

Second deed from David W. Wade and wife to Henry Ketchum, 
the first deed being dated December 27th, 1873; the second, Decem- 
ber 27th, 1873. 

Same question. Same answer. 

Plaintiff offers in evidence certified copy of warranty deed from 
David W. Wade and wife to Henry Ketchum, dated December 27th, 
1873, certified by the register of deeds of Trempealeau county, Wis- 
consin, Ex. 12,“ F. B. 
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Same question. Same answer with reference to warranty deed 
from Isaac A. Briggs and wife to Hiles and Ketchum. 

Complainants offer certified copy of warranty deed from Isaac A. 
Briggs and wife to Hiles and Ketchum, dated October 20th, 1875, 
certified by the register of deeds of Trempealeau county, Wisconsin, 
Ex. “ 13,” F. B. 

Same question. Same answer with reference to warranty deed 
from G. A. Randall and wife to D. M. Kelly. 

Plantiff offers in evidence certified copy — warranty deed from G. ) 
A. Randall and wife to David M. Kelly, certified — register of 
deeds of Outagamie county Wisconsin, Ex.“ 14.“ F. B. 

Sume question. Same answer with reference to warranty deed 7 
from Duke Porter to Kelly, Ketchum, and Hiles, dated August 22d, 3 
1873. ° 

Plaintiff offers in evidence certified copy of warranty deed from 
Duke Porter to Kelly, Ketchum, and Hiles, dated August 22d, 1873, 
duly certified by the register of deeds of Trempealeau county, Wis- 


consin, Ex. “15,” F. B. 

Same question. Same answer with reference to quitclaim deed 
from David M. Kelly to George Hiles. 

Plaintiff offers certified copy of the same, certified by the register 
of deeds of Trempealeau county. Deed marked Ex. “ 16,” F. B. 

The complainant rests, with the exception of the introduction of 
two witnesses, J. R. Sechlar and Catherine Davy, and the document- 
ary evidence to be introduced by them. 


CounsEL ron DEFENDANTS: Will you now state what you expect 
to prove by those two witnesses ? 

CouNsEL For PLAIxrirr: I expect to prove by those two witnesses 
the conveyance of certain property described in deeds executed from 
them to D. M. Kelly, of the same nature as the other deed which 
have been introduced here. The exact description of the property 
escapes my mind at this moment. I think, perhaps, I can give it. 

DEFENDANTS’ CounsEL: You expect to prove by them the two con- 
veyances? 

PLatntIFF’s CouxsEL: The conveyances by them to D. M. Kelly 
and the circumstances under which it was conveyed, being similar 
in character to the evidence of the other witnesses. 

DEFENDANTS’ CouNsEL: I suppose by that you mean you expect 
to — by them that they conveyed it for the company ? 

LAINTIFF'S COUNSEL: Yes; conveyed it for the company. 


Defendants say they will go on with their testimony, saving the 
right to introduce re utting testimony as to these two wit- | 
107 nesses just mentioned. 


The counsel for the plaintiff say they will give defendant’s coun- 
sel sufficient notice when witnesses will be introduced. 
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Deposition of D. M. Kelly. 
D. M. KE.LLy sworn on behalf of the defendants. 


Direct examination by Judge E. As: 


Q. — are one of the deſendants in this case, Mr. Kelly? 

A. Iam. 

Q. You are acquainted with Henry Ketchum and George Hiles, 
the other defendants ? 

A. I am acquainted with those parties. 

Q. Did you ever have contracts for the building of a railroad of 
the Green Bay & Lake Pepin Railway Company ? 

’ A. — three different contracts with that company for building 
the road. 

Q. Can you give the date of 21. first contract ? 

A. The 23d day of July, 1870, is the date of the first contract. 

Q. When that contract was made were you an officer of the com- 
any? 

g *. I was not. I had been vice-president and a director in the 
company, both. I resigned both of those positions before making 
this contract. : 

Q. Previous to making the contract and becoming contractor you 
resigned—held no oftice when you became contractor ? 

A. I held no office at the time I made this contract with the com- 

ny. 

Q. How long did you remain a contractor without being an officer 
of the — ss ? 

A. Until April, 1874. 

Q. During the time while you were contractor, what proportion 
of a right cf way along the line of the road was donated to the 
road! 

A. I have not the means of ascertaining definitely in that regard, 
but I should say that ibly a quarter of the right of way was do- 
nated. Other parts of it were purchased with money, and with con- 
tracts for ties, and for timber and cord-wood. 

Q. Who purchased the parts to which you now refer with money? 

A. The right of way matter was attended to chiefly by Henry 
Ketchum, the president of the — I myself arranged for 
some portions of it, but Ketchum had that chiefly in charge. 

Q. Who was president of the company in the year 1871, and until 
December, 1877 ? 

A. Henry Ketchum was president of the company between those 
dates. He continued president of the company until December, 
1877, when he resigned. 

Q. Before going further will you give the dates of the other con- 
tracts? You said you had three. 

A. The second contract was entered into on the 5th day of June, 
1871, and the third contract on the 12th of February, 1872. Copies 
of those contracts have been attached to the answer herein. 

Q. They are the copies referred to in the answer here? 

A. They are the same. 
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Q. Three contracts made between yourself and the company ? 

A. Yes, sir. 

Q. What duties did you perform under those contracts besides 
building the road ? 

A. I performed under those contracts the duties usually 1 
by the superintendent or general manager of the railroad, in addi- 

tion to my duties as a contractor. 
108 Q. You performed what duties you were required, then, by 
the contract? 

A. I endeavored to perform the duties which I took upon myself 
under the contracts. 

Q. Was the defendant, Mr. Hiles, ever a partner with you in any 
of the contracts for the construction of the railroad, or any part of 
the railroad ? 

A. Not in any manner or degree. 

Q. Did you ever have any interest in any contract of Hiles for the 
construction of any portion of that road ? 

A. I never had the slightest interest. 

Q. Did the defendant Hiles have, connected with you or with 
you and Ketchum or either of you,any care of the lands of the rail- 
road company, except in the cases of Thurston and Porter? 

A. Mr. Hiles had a contract for building a considerable portion 
of the road. It —— during the process of his grading that 
certain parties with whom a settlement had not been made with 
regard to the right of way objected to his entering upon their lands 
in grading the line of road through there, and in a few of those 
cases Mr. Hiles made a settlement of the right of way for the com- 
pany. In no other cases, however, did he acquire lands for the rail- 
road company. 

Q. In what manner did Hiles and Ketchum and yourself proceed 
in acquiring lands on the line of that road? I see there is a state- 
ment in your answer here that Hiles and Ketchum—aneither Hiles 
or Ketchum—either of them acted otherwise than is hereinafter set 
forth in obtaining property in that behalf, except as set forth in the 

complaint. Were no — s bought by Ketchum or Hiles along tlie 
line of that road in trust for the company? | 

A. There were not to my knowledge. 

. Now you may state generally whether any lands, except lands 
necessary for the right of way or depot grounds, were purchased by 

yourself or by Hilés or Ketchum, to your knowledge, for the use of 
and benefit of the company along the line of that road ? 

A. Except such as were necessary for the rights of way. 

Q. And depot grounds? 

A. Did you say necessary ? 

Q. Necessary for rights of way and depot grounds? 

A. Were any purchased ? 

Q. Yes; were any purchased for the use of the company, I mean? 

A. I don’t know that any such lands were purchased. I certainly 
purchased none, and I cannot say that Ketchum or Hiles did. 

Q. Were there any purchased by yourself or Ketchum or Hiles 
which did constitute parts of the right of way and depot grounds 
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and which were paid for with your money or with the individual 
money of Hiles or Ketchum or either of them ? 

A. While the road was in process of construction Hiles and 
Ketchum and myself became jointly interested in certain lands, 
which were purchased with our own money, and on some of those 
lands stations have since been built, and near some of those lands 
and over some of those lands the track of the railroad has passed. 

Q. How much of the land is occupied Ly the right of way? How 
wide, wherever the line crosses, and how much land is necessary for 
the use of the company for depot grounds? 

A. Well—— 

Q. Generally ? 

A. At any intermediate station on that road three to five acres 
is ample. 


109 (Objection by defendants’ counsel, because it is made a 
question of conjecture as to what may be necessary for the 
company in the future.) 


Q. How long have you been engaged in the railroad business? 
How long have you been a contractor for building railroads—inter- 
ested as a contractor or otherwise ? 

A. About ten years. 

Q. You may state again how much land is reasonably necessary 
for the use of the railroad at any station or depot grounds along the 
line of that road except at the termini of the road. 

A. Something depends, of course, upon the shape of the land used 
for depot purposes, and also upon the amount of business done at a 
station; but there is no intermediate station on the Green Bay & 
Minnesota needing over five acres of ground to-day. 

Q. Five acres? 

A. And, in most cases, three acres are ample for all business pur- 
poses of the railroad. 

Q. Now state whether or not any of the lands which you bought, 
or which Hiles and Ketchum bought, on the line of that road not 
embraced within the rights of way or depot grounds were necessary 
for the use of the road ? 

A. In my judgment they were not necessary, and would not now 
be necessary. 

Q. Has the company ever used any of those lands, except lands 
covered by the right of way and which are within the depot 
grounds? 

A. Not to my knowledge. I think not. Certainly not at the time 
I left the service of the company. 

Q. How extensive is the largest or widest depot grounds in use by 
that company between Fort Howard and the Mississippi? Take the 
largest depot ground—how large is it? 

A. Not to exceed five acres and a half. 

2 — is not one, then, to exceed five acres and a half? 

No. 


(Objection by defendants.) 
15—147 


114 TIMOTHY CASE, RECEIVER, c., vs. 


Q. Do you remember a conveyance made by J. R. Sechlar, or any 
one of that name, to yourself? 


No answer. 


Q. Do you remember whether any land was ever conveyed to you 
by J. R. Sechlar in trust for the company? 

A. The only case that I recollect where lands were conveyed to 
me in trust for the company was by J. R. Sechlar, in 1876. We 
agreed to put in a side track opposite a little place called Sech- 
larville. 

Q. You may state where that is. 

A. It is about two miles west—between one or two miles west—of 
Hixton. A regular station on the Green Bay and Minnesota railroad. 

Q. Where did you say this land is? I did not hear you. 

A. It is about one or two miles west of Hixton, on the line of the 
road. In 1876 Mr. Sechlar came to me and said he would like a 

‘ side track put in opposite Sechlarville, and we finally agreed that 
if he would establish a freight building and give us a certain amount 
of land that we would put in the side track. At that time I was the 
vice-president and general manager of the road, and also a di- 
rector, and the land was given by Sechlar for the benefit of the 
company. 

Q. For the benefit of the company? What was it? 

A. I took the deed running to D. M. Kelly, agent, for the reason 
that it was the company’s land, really. I took the deed in that way 

for this reason: It occurred to me that we might make some 
110 disposition of the tract of land which Sechlar donated, and 

we might realize some money out of it. If the land had been 
taken directly in the company’s name it would have been subject 
to a mortgage, and when subject to a mortgage it would have been 
difficult to have sold the land. g 

Q. What mortgage do you refer to? 

A. To the first and second mortgages of the Green Bay & Min- 
nesota railroad. 7 

. Mortgaged to the bondholders ? 

A. Mortgages urder which the bonds were issued and sold; and, 
desiring to realize something for the company from the sale of this 
Sechlar land, instead of taking title in the railroad company directly 
i took it in the name of D. M. Kelly, agent, so that if I was able to 
realize anything from it for the company I might not have any 
trouble on account of the mortgage. 

Q. That was intended for the company alone? 

A. That I took in trust for the company. 

Q. Never intended it for yourself at all? 

A. I never intended it for myself, and had given it so little atten- 
tion that I had forgotten all about it until yesterday. In examin- 
ing my papers I came across this Sechlar deed, which I hold in my 
hand. The company has been using the property so far as the pur- 
pose of a side track and the building are concerned, and whether 
any further use has been made or not I do not know. 

Q. How many acres are there? . 
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A. I cannot tell. The property donated by Mr. Sechlar to me in 
trust for the company was the north half of the northwest quarter of 
the suutheast quarter of section 19, town. 22. 

Question by plaintiff’s counsel: Will you be kind enough to read 
that again ? 

A. The north half of the northwest quarter of the southeast quar- 
ter of section 19, town. 22, range 5, and all that part of the south- 
west quarter of the northeast quarter of said section 19, town. 22, 
range 5, which lies south of the railroad track of the Green Bay & 
Minnesota railroad. That is the only piece of Jand which was pur- 
chased by me or given to me in trust for the railroad company, to 
the best of my recollection. I would like to add that no demand 
has ever been made upon me by the railroad company or the re- 
ceiver on account of this piece of land held by me in trust. 

Q. That is the Sechlar land you speak of ? 

A. The Sechlar land covered by this deed given to me as agent. 

Al regard to the other lands—there are several tracts of land 
that have been deeded to you by name? 

A. During the construction of the road lands were purchased by 
myself and others, the titles to which were taken in my name; and 
some lands were given to me while I was contractor, title to which 
was taken in my name. 

Q. Were any of these lands — for with money belonging to the 
railroad company or means belonging to the railroad company ? 

A. None of them. 

Q. Whose means paid for them ? 

A. They were mine and Ketchum’s or Hiles’, who were interested 
with me; I don’t remember the particular tracts now. 

Q. Do you remember the particular tracts that were donated to 

rou ? 
111 : A. I recollect that there was some land at Seymour do- 
nated to me. | 

Q. Particular cases? 

A. Half a dozen cases, I should think, at Seymour. There was 
land of Miss Sally Munger; also Frederick Muehl and wife; Henry 
Robbins also; H. W. Munger and wife also. Those, I think, were 
all the parties in Seymour. 7 

Q. You stated that Robbins, Munger, and Meuhl—— 

A. Meuhl, Munger, and Robbins, S. W. Munger and H. Munger. 

Q. You may take them separately and explain how they came to 


be donated to you. 


A. They were received by me or—that i 

Q. Take up each case separately. 

A. The contracts—well, they all rest on the same basis. 

Q. Well, if one explanation covers them that is sufficient. 

A. Contracts for those lands which were deeded to the parties 
named were made while tie road was being constructed between 
Green Bay and New London under my first contract. It was under- 
stood that it was a very difficult matter to build the road, and I had 
taken a contract to construct it within a short time from Green Bay 
to the Mississippi river, a distance of about 215 miles. The officers 
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of the railroad company, as well as myself and the people along the 
line of the road, understood that it was a very difficult thing to build 
that road, and every one was anxious to contribute as much as pos- 
sible to the success of my contract. The contracts for these lands in 
question were obtained by Henry Ketchum, president; W. J. Abrams, 
secretary, and George A. Randall, chief engineer, all officers of the 
railroad. I myself personally had nothing to do with obtaining the 
contracts. 

Q. You are speaking now of these contracts in Seymour ? 

A. I speak now of these contracts, the names of the parties to 
which I — given, at Seymour. The contracts were taken in my 
name by the different officers of the company, and in 1876 and 1877 
the parties giving those contracts gave warranty deeds also, running 
to myself personally. It was understood—it was arranged between 
the company and myself—that all lands which could be obtained 
which were not necessary for the right of way and depot. grounds 
should be my personal property. 7 

PLAINTIFF’s COUNSEL : Was that a written contract ? 

A. I don't think that was ever committed to writing, and the 
officers of the company were bound by the contract which existed 
between the company and myself to render me all the aid they pos- 
sibly could under my contract; and in keeping with the contract. 
and in keeping with the understanding between myself and the com- 
pany in regard to those matters—the officers of the company alluded 
to obtained these contracts for me as contractor in my name, and 
the parties giving these contracts several years later gave deeds run- 
ning to myself. ; 

Q. Who were the directors of the company ? 

A. At the time these contracts were obtained? 

Q. Yes, sir. 2 

A. Henry Ketchum, Anton Klaus, C. D. Robinson. I think, per- 
haps, Robinson had resigned before that. I will say C. D. Robinson 
was one. Joshua Whitney was another director, and Fred. S. Ellis. 
George Somers, another director. 

Q. Have you named all the officers of the company? You have, 

have you not? 
112 A. Ihave named Henry Ketchum, president ; W.J. Abrams, 
secretary; George A. Randall, engineer. 

Q. Who negotiated for the right of way at that time? ' 

A. Ketchum was right-of-way agent of the company. He | 
tended to that particularly. 

Q. Did Ketchum know that you got those lands at Seymour ? 

A. Mr. Ketchum was aware of it, and, as I understood, assisted in 
getting some of those contracts. 

Q. Did the officers of the company know that you obtained these 
donations in Seymour ? 

A. Yes, sir; they did. 

Q. Contracts and deeds of land there? 

A. They were aware of that fact. 

PLAINTIFF'S CouNSEL: All of them? 

DEFENDANT?’ CounsEL: From the beginning or afterwards ? 
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A. At the time and ever since. 

; een Couxskl.: Please make that a little more explicit, 
udge. 

DEFENDANTS’ CounsEL: Do you mean all the officers of the com- 
any, all to the directors? Let him answer that. He wishes to 
now whether all the officers of the company, directors and all, 

knew about this—all that occurred—or do you mean to say that those 

acting officers were the ones that knew? What is the fact? 

: A. There is nu question but what the majority of the directors 
new. 

Q. No question but what the majority knew ? 

A. I believe all of them knew—all the officers and the directors. 

. How did any officers of the company object to your acquiring 
those lands in the manner in which you did acquire them ? 

A. No one ever made any objection. 

Q. Do you know whether or not they were satisfied with your ac- 
quiring them ? 

A. I have reason to believe that they were entirely satisfied with 
my administration and my course. 

Q. They never found any fault with it, did they—to your getting 
the lands? 

A. They found no fault, but passed several complimentary reso- 
lutions, which are part of the records of the —— 

Q. Were other lands donated to you besides those at Seymour? 

— There were some lands at Manawa. I do not recollect any 
others. 

Q. Now, why were those lands donated to you? What was the 
particular inducement which led to the donation from these indi- 
viduals to you? 

A. There were different reasons at different places. 

Q. Take up the — at Seymour. The individuals from whom you 
received deeds or contracts. 

A. At Seymour the representations were made that I was con- 
tractor of the company, and that I required liberal donations of 
lands to assist me in carrying out my contract. That was one. 
Then representations were made to some of the Seymour people that 
I would locate a town plat at Seymour with the lands donated to 
me, and it was represented to them that that would add to the value 
of their surrounding property. At Manawa the chief party donat- 
ing any land was Dr. Wood. 

Q. Give his first name. 

A. Marquis Wood, a witness already examined on the part of the 
plaintiff in this case. 

Q. Well, what was the inducement on his part? 


113 A. The Doctor represented to me that he was exceedingly 


anxious to get the county-seat of his county established at 


Manawa, where he owned a large amount of property, and I told the 


Doctor I would assist him in getting the county-seat there, when the 
time came, in return for certain donations of land made by him to 
me.. The Doctor was anxious also to have a town platted there. 
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Q. State whether that was understood at the time he proposed to 
convey to you? 

A. My conversations with the Doctor were after he had made his 
contracts? 

After he had made his contracts? 

A. The same representations were made to him before he made 
the contract conveying land by him. The Doctor wished also to 
have a town platted there at Manawa, and it was agreed that I 
would use my — which he should give me in that way and en- 
dea vor to establish a town there. At the time these lands were con- 
tracted to me by Marquis Wood — Dr. Marquis Wood—I purchased 
other lands at the same point. I then had a plan of starting a manu- 
facturing business at Manawa in connection with these lands. 

Q. What proportion of the land contracted to you at Manawa 
was necessary for the use of the railroad company? 

A. The right of way and depot grounds were only necessary at 
Manawa for railway purposes. 

Q. All the rest was unnecessary? 

A. Yes, sir; three acres was ample for depot grounds at Manawa. 

Q. With respect to those lands constituting a part of the right of 
way and depot grounds, what has been the intents and purposes, so 
far as the company is concerned, that they should be conveyed to 
the company or not? 

A. Wherever I purchased any lands through the line the road 
ran, or on which it was for the interest of the company to have sta- 
tions established, I intended from the first to give such right of way 
and suitable station grounds to the railroad company. 


(The part of the answer which states intentions is objected to.) 


A. I did not consider myself under obligations to do that, but 
that was my intention, nevertheless. 

Q. Well, now, do you speak of lands donated to you solely or of 
all lands, whether donated to you or bought by you and paid for by 
vou? 

A. I speak of all lands in which I had an interest along the line 
of the road. 2 

Q. Well, now, in respect to those you had bought and paid for 
out of your own money, did you intend to convey them to the com- 
pany without being repaid the money you had disbursed for them, 
or did you, nevertheless? 

A. I intended to give them. 


(Answer stating witness’ intentions objected to.) 


Q. Have you offered to convey those lands to the company—the 
land embraced in the right of way and depot grounds? 

A. I have. : 

Q. Will you state the circumstances under which the offer was 
made, and what was said and done about it ? 

A. I resigned my position as general manager and vice-president 
of the road in November, 1877, and uested the parties holdin 
the majority of the bonds and stock residing in New York to sen 


— 
* F os 
* 
4 


DAVID M. KELLY ET AL. 119 
out my successor on or before the first day of January follow- 
114 ing. Mr. Timothy Case came out from the East, and I turned 
0 — the charge of the road to him on December the 28th. 
1877 

A. 1877. I was obliged to go to Madison to attend to my duties 
in the Legislature early in the following month of January. I said 
to Mr. Cuse, aſter he took charge of my place, that I had made a 
great many transactions and a great deal of money had passed 
through my hands during the construction of the road; that I had 
not time to post him regarding all details, but if there was anything 
which he did not understand, or which did not look right to him, 
if he would give me due notice I should be glad to post him and 
explain to him fully in every particular. I went to Madison, and 
from that time to the present, with one exception, nothing has been 
said to me in regard to rights of way and depot grounds or lands— 
any lands held in my name up to the present time by any officer of 
the railroad or by the receiver. I have held myself in readiness at all 
times to answer all questions and to make any desired explanations, 
but, with the one exception alluded to, no — have ever been 
asked me in that regard, and no demands have ever been made 
upon me in that regard. 

Q. Demand for 

A. Demand on account of those lands, I mean. 

Q. To convey the land to the company? Never was asked to con- 
vey the lands to the company? 

A. No; 1 have never been asked to convey to the company or to 
turn over to the company anything. The exception referred to was 
— I wish you would let me see the copy of that notice we served 
on them. 


(Defendants’ counsel hands letter to witness.) 
Witness: In the summer of 1879 


(Question by defendants’ counsel to plaintiff’s counsel): Will you 
produce that letter? 


DEFENDANTs’ CounsEL: We have not it, either here or elsewhere. 

Witness: In the summer of 1878 Timothy Case, receiver, sent a 
message to me at my office in Green Bay that he would like to have 
a conversation with me on that day in regard tosome railroad mat- 
ters. I returned answer that I would be in my office at a certain 
hour the same day. At the hour named Timothy Case and his son, 
Theodore, came into my office. Timothy Case opened the conversa- 
tion by stating that they had been looking over the records of the 
company, and had discovered that I owned a large portion of the 
right of way occupied by the road. I replied that that was not the 
fact, but that at several points where stations had been established and 
where I owned real estate I did also own the right of way. Mr. Case 
answered that that was so, and that was what was meant, and then de- 
sired to know what I would ask for a title to such rights of way and 
to such grounds occupied for stations. I said that I was surety in a 
number of cases where bonds had been given by the railroad com- 
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pany to prosecute appeals; that J was also a nominal defendant in 
a suit in the New York courts, where I was called upon to pay some- 
thing over $90,000. 
Q. Will you give the title of that case ? 
A. That is the suit of Garsia against myself. 
Q. State whether or not the other cases are the cases referred to in 
your answer? | 
A. That and the other cases are the cases referred to in my 
115 answer. I also said that I thought when the rights of way 
and depot grounds were considered the question of my lia- 
bility under those suits should also be considered, and I asked Mr. 
Case if he was authorized to treat with me regarding those suits. 
He said he was not. I then said I thought we had better defer any 
further talk regarding the right of way and depot grounds until he 
was authorized to treat with me regarding those suits. Mr. Case 
then said that he thought that perhaps that was fair, and he would 
like me to inform him what I wanted regarding those suits and my 
liability under them. I told him I wanted a bond of indemnity to 
protect and to save me harmless from any liability on account of 
those suits, signed by responsible parties. Mr. Case then asked me 
what I would do regarding the rights of way and depot grounds if 
he would furnish me such a bond, and I replied that if he would 
furnish me such a bond I would give a quitclaim deed, free of all 
expense to the railroad company, of the rights of way and depot 
rounds which I owned, and to which the company had no title. 
Ir. Case replied that he thought that that was very fair, and that 
he would consider the giving of such a bond as I desired. Theodore 
Case then joined in the conversation and said this: “ Mr. Kelly, I 
wish you would furnish us with a list of those suits, and also with 
a list of the lands owned by you along the line of the railroad. I 
replied that I should not do that, because I owned a good deal of 
land along the line of the railroad which I did not purpose to give 
or sell to the railroad ; but, so far as the rights of way and depot 
grounds were concerned, [ was willing to have those taken into con- 
sideration. I was willing they should have a list of those. Well, 
Timothy Case then said that was all they cared about—was the rights 
of way and depot grounds, and asked me to furnish him with a list 
of those suits to which reference has been made. That was the close 
of the interview, and Mr. Case and son then left my office. After 
consultation with my attorneys, and obtaining from them a list of 
these various suits, I addressed a letter to Timothy Case, receiver, on 
the 22nd day of November, 1878, a copy of which letter I have now 
in my hand. 


5 
PLAINTIFF’s CouNSEL: Please let me see the letter before reading it. 
Witness: It is taken from the copy-book, and that letter is a copy 
of the letter which we have called for and which we have net re- 
ceived. 


(Objected to.) 
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(Witness reads letter): 


“ GREEN Bay, November 22d, 1878. 
“ Timothy Case, Esq., receiver G. B. & M. R. R. Co.: 


“Sir: Referring to a conversation had with you a number of 
months ago, and to the request then made by you to me, I now have 
to state that the railroad suits in which I and friends of mine are 
held as sureties are, so far as I am present advised, as follows: Sarah 
McEvoy against The Green Bay & Minnesota Railroad Company— 
two cases; Isaac R. Carver vs. The Green Bay & Minnesota Rail- 
road Company ; Anna Riggs vs. The Green Bay & Minnesota Rail- 
road Company ; also in the matter of unpaid costs in New London 
Striker suits; also there is a suit in New York city courts—Garsia 
vs. Myself, in which the railroad company is the real party in inter- 
est. In this case the damages are laid at $90,000, but without doubt 

it could be settled for not to exceed $5,000; and a short time 
116 beſore I left the service of the company I could have settled 

it for $500; but not wishing to be blackmailed I refused to 
pay itup. The enclosed letter, just received, will show what the able 
attorney in New York who has been retained thinks of the chances 
of the plaintiff to recover in the action. Please return the said let- 
ter to me. If, then, the Green Bay & Minnesota Railroad Company 
will give me ample bond to hold me harmless from the foregoing 
described suits, I will make, execute, and deliver to it a deed, free 
from expense, of all right of way and of all depot grounds now 
being used by it, which is the property of myself, and the title to 
which is in my name. 

“ Yours, «c., D. M. KELLY.” 


Q. You have not the letter which was enclosed, have you? 

A. That letter has never been returned to ine by Mr. Case, to the 
best of my knowledge and recollection. I never received any reply 
to that letter enclosing the letter to Mr. Case, but I never receiv 
it buck, to the best of my knowledge and belief—the letter of which 
a copy has been read. I never received a reply, either verbally or 
in writing, and in the course of a few months after, this suit was 
brought. With, then, this exception, which I have been describing 
at length, no demand has ever been made of me in any way, shape, 
or manner for title to any lands which it was alleged I held in trust, 
or for any right of way, or for any station ground. 

Q. Did the receiver, or any one for the company, ever offer to in- 
demnify you against your liability in those cases in which you were 
surety ? 

A. No. 

Q. As far as you know, you are still liable in those cases ? 

A. My impression is that some of the suits in these cases have 
been settled since. I think I am still liable under some of them. 

: Q. What proportion of them have been settled, so far as you 
now 

A. I think, without knowing—I simply think that one-half of 
them have been settled, probabl: 

Q. About half of them have been settled ? 
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A. That don’t include the Garsia suit, however? 

(). Has the receiver, or any one of the company, ever offered to 
assist you in your defense of the Garsia suit in New York? 

A. Never. 

Q. What was that suit brought for? 

A. The railroad at one time gave me a power of attorney to ne- 
gotiate bonds with power of substitution. I substituted the plain- 
tiff, Garsia, and he went abroad. While abroad I informed him by 
telegraph that I had sold—I think it was $600,000 or $1,200,000 of 
the bonds in New York, and not to make any contract until he re- 
ceived some word from me by letter. I wrote him immediately to 
the same effect. He returned to New York and claimed that before 
he received my letter, and not understanding my telegram, he had 
sold bonds, and that the loss to him in commission’ was something 
in the vicinity of $90,000. That, in general terms, is the substance 
of that case. . 

Q. Sued you for $90,000 ? : 

A. He sued me to recover $90,000 which he claims he has lost. 

Q. What is that business; your individual business or the busi- 
ness of the company ? 

A. It was unquestionably the company’s business and taken 

under power of attorney granted by the company. 
117 Q. Did the officers of the company know that this suit had 
been commenced here? 

A. They did. 

Q. How long has the case been pending ? 

A. I should say five years. I think it was commenced in 1875. 
It might possibly have been in 1873. 

Q. Did you ever speak with the officers of the company in refer- 
ence to or ever talk this suit up with the different officers of the 
company? 

A. I have talked this suit up with the officers of the company, 
more — with the president than any one else. 

Q. What efforts have they made to assist you in that suit, if any? 

A. I am not aware that they have made any effort. 

Q. Is this suit still pending and undetermined ? 

A. Still undetermined. 

Q. You remember a conveyance of land by Ebenezer Thurston 
and wife to any one—lands owned by them, embracing the right of 
way and depot grounds, or any lands? 

A. I know there was a conveyance by Thurston and wife to 
Ketchum, Hiles, and myself, I think, but personally I had nothin 
to do with the negotiation—with the arrangement. I don’t think 
ever had any conversation with Mr. Thurston or Mrs. Thurston, 
either before or after. 

Q. Have you any knowledge on the subject? ° 

A. I have no personal knowledge except what I have heard 
through other parties. 

Q. Were those lands in the town of Preston ? 

A. Those lands are located in the town of Preston ; yes, sir. 
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Q. Do you know whether that town had donated any aid to the 
company in bonds? 

A. My impression is that the town did vote some aid. 

Q. How much ? 

A. I don’t know now. 

Q. Could you tell if the amount was stated to you? 

A. I think it is $15,000. 


CouNsEL For PLAIxrIry: Yes; more than $25,000. 


Q. Have you any recollection now of the amount? 

A. I recollect that after that contract was made by Mr. Thurston 
that Mr. Ketchum and myself established a lumber yard in that 
town of Preston, and undertook to build up a town there, and spent 
some money there. 

Q. Do you know what was the inducement held out to them for 
the conveyance of the land by them ? 

A. I can only state that as having had it through others. 

Q. Have you any knowledge respecting lands purchased from the 
State of Wisconsin by Ketchum, or Ketchum and yourself? 

A. I know that I furnished Ketchum some money to purchase 
some land. I bought some myself directly. 

Q. Do you know what township and range those lands were in? 

A. I could not state from memory. I have never charged my 
memory with them. 

Q. Referring to the answer I find the lands described in this way: 
Situated in sections 10, 15, 28, 29, in t’p 21, R. 9. 

A. I think we purchased those lands of the State—some of those 
lands that I furnished money for, the last in particular. 

Q. For whose benefit were those lands purchased ? 

A. All lands purchased from the State which I had an in- 
118 terest in were purchased for myself and those interested with 
me. No portion was purchased for the railroad “ee 

Q. With whose money or means were those lands bought 

A. With the private means of Hiles, Ketchum, and myself. 

Q. Were they bought before or after the location of the road over 
or through them ? 

A. Afterwards, I think. 

Q. Well, how can you remember how that was—whether bought 
before or after? : 

A. My memory is not good on that point, b eause I never charged 
my mind with it. 

Q. You don’t remember, then, whether they were purchased be- 
fore or after the location of the road ? ) 

A. I could not; I only remember in regard to those lands that I 
furnished some money. 

Q. Were any of those lands bought for the use of the railroad 
company ? 

A. None of them, unless the right of way passes over some of them, 
but whether it does so pass I am not informed. 

Q. Is there any depot grounds there? 

A. No depot grounds. 
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Q. Then the railroad company only had the use of such a portion 
as was covered by the right of way ? 

A. It uses some of them for the right of way. 

Q. Then, isany other portion of those lands used by the company 
in any manner? 

A. None at all. 

Q. Have you any recollection of lands bought of J. A. Briggs and 
wife, said to be in sec. 32, T. 31, R. 9, eight several contracts ? 

A. I know that there was land bought of Briggs and wife, in which 
I had an interest. 

Were those lands obtained for the company? 

. They were not. 

Or were they necessary for the company! 

They were not necessary. 

For their use? 

For the company’s use. 

What was the consideration paid for the land—to whom did 
the consideration belong—the price or money? 

A. The consideration was paid to Briggs; I think ii was $500. 

Q. Who paid it? 

A. Mr. Ketchum paid it. 

Q. Whose money was it? 

A. Mr. Ketchum’s I presume. 

Q. Did the company furnish any portion of the price, or own any 
of the money that was paid for it? 

A. Not a dollar. 

Q. Has any of it been used by the railroad company ? 

A. I think not, unless the right of way passes over a portion 
of it? 

Q. For whose benefit was the land purchased from J. A. Briggs 
and wife—for whose use and benefit ? 

A. It was purchased for private use; use of Henry Ketchum, 
George Hiles, and myself. 

Q. Has there been any claim on the part of the company at any 
time that the company ought to have these lands Jam now speak- 
ing of—these lands which were conveyed to you or Hiles or 
Ketchum—outside — lands covered by the right of way or depot 
grounds? 

A. Never been any such claim as that made. 

Q. Has there been any claim at any time made except by this 
suit in any manner whatever ? 

A. None whatever with the exception of the conversation 
119 which I have detailed between Timothy Case and myself, 
which was succeeded by a letter,a copy of which I have 
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read. 
Q. No claim was made, then, before Mr. Case was appointed re- 
ceiver ? 
A. None whatever. 
Q. Was there no complaint that you held land that ought to be- 
long to the'company ? 
A. None whatever that I am aware of. 
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Q. Did or did not the officers of the company have knowledge 
of all those transactions while they occurred ? 

A. No effort was made to conceal them in the slightest degree. 
They were a matter of open effort and result, and were a matter of 
common property. 

Q. Don’t you think the officers of the company knew that the 
— were bought by yourself and Ketchum and Hiles—all those 
ands! 

A. It was a matter which was known all along the line of tho rail - 
road. I could not swear that they all knew it. 

Q. Did Mr. Ketchum know it? 

A. He knew it perfectly well. 

Q. Did Abrams know it. 

A. Mr. Abrams, I think, knew it. He knew about the Seymour 
matter, and I presume knew of the balance. 

Q. The directors of the company—did they know it or not? 

A. I should say thev did. 

Q. Was not all the business done in broad daylight, so to speak ? 

A. No effort was made to conceal anything, in the slightest de- 
gree; no thought of it. 

Q. Was there any intention on your part to secretly take advan- 
tage of the company ? 

A. None whatever. 


Objected to. 


Q. Was there any attempt or design on your part to defraud the 
company or take advantage of it in any way whatever? 
A. None whatever. 


Objected to. 


Q. In respect to those lands, when the purchase was made you 
were one of the parties interested in the purchase, were you not? 

A. I was one of the parties interested. 

Q. Do you know whether the contract was taken in the name of 
the three or not? 

A. I think it was. 
| Q. And when the deeds come to be executed had you not part in 
them ? 

A. My impression is that when the deed was executed, or before 
it was executed, I had sold out my interest to George Hiles. 

Q. And a deed was made? 

A. The deed was made to Hiles and Ketchum, leaving me out. 

Q. I understood you to say, I think, before, that the lands were 


donsted to you at Seymour—were first contracted to be conveyed 


to you and afterwards conveyed in pursuance of the contract. 
A. And several years after the contracts. 
Q. But when the original purchase or donation was made you 
were contractor, were you not! 
A. I was a contractor at the time the contracts were ob- 
120 tained, but as a matter of fact the deeds were not executed 
under those contracts until 1876 or 1877. 
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Q. When you got them by contracts you were not an officer of the 
company ? 

A. I was not an officer of the company at the time. It was under 
my first contract, or while ] had the first contract, that those lands 
were contracted to me. 

Q. Does that apply to all lands bought at Seymour? 

A. All lands at Seymour. 

Q. The answer refers to block 13, blocks 43, 45, 46, in town of 
Seymour, and five acres of land—another contract? These are in- 
cluded, are they? 

A. I think those are the lands that were donated to me at the 
time. 

Q. Do you still hold those lands donated to you at Seymour? 

A. J think I have contracted one lot at Seymour. 

Q. Well, you claim them and hold them ? 

A. I still hold them on my title. 

Q. Claim them as yours now? 

A. Ido. 

Q. You say except one lot? 

A. I gave a contract for one lot to a party there whose name is in 
the answer. I think I received $25 on account of the contract. I 
— that was the only contract of lots at Seymour that I ever 
made. 

. You remember the property at the village of Manawa? Yes; 
you have explained that already, I think. 

A. That is the Dr. Wood property, Judge. I have testified in re- 
gard to that. 

. Did you sell any one or more of those lots at Manalya in 1876? 

A. I tell you I have sold two or three of those Manawa lots, or 
— them. The answer says lots 1 and 8, in block 12, for 

Q. You recollect that? 

A. Yes, that was the fact. 

Q. The residue remaining unpaid. 

A. The residue remains unpaid. : 

Q. With respect tothe northwest quarter of the northeast quarter, 
on which there is a town plat, state whether or not that was donated 
to vou personally. 

A. Where is that located, Judge? 


CounsEL: It seems to be referred to as a part of those lands at 
Manawa. It is in that same paragraph. I am not familiar enough 
with the situation. | 


A. I think that the town plat of Manawa is located partly on the 
Dr. Wood lands which were donated to me and in part on lands 
which were purchased—certainly a portion of the town plat in the 
Dr. Wood land. 

Q. State whether any of that land was donated to you. 

A. The Di. Wood land was donated to me, of which I have 
testified, and if the town plat is located on Dr. Wood’s land, of 
course 
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Q. Do you remember about what time in October, in 1872, the 
plat was made or the land donated to you? 

A. That was the time, in 1872. 

Q. Were you contractor at that time? 

A. I was. 

Q. Officer of the company ? 

A. I was not. 

Q. What was the particular inducement for the donation ? 
121 A. Judge, I have gone over that; that is the Dr. Wood 
case, Who wanted the county-seat and the town established. 

Q. I find that it is also stated here in the answer itself. I have 
undertaken to examine you from the answer; that not being a case 
of mine, I, of course, have to find out what there is in the answer. 
Another contract described in it is the S. W. J of the N. W. } of T. 
23, R. 4, excepting certain portions thereof, which were excepted, 
and this is the only description that is given in the answer here by 
which I can remind you of it. 

A. 1 think that is the L. G. Merrill property, Judge. 

Q. What was the consideration for that deed ? 

A. Well, if that is the L. G. Merrill property, it was obtained this 
way— 

Q. Well, now, state how that property was obtained—all the cir- 
cumstances and facts respecting it. 

A. L. G. Merrill, at the time we commenced the construction of 
the road, was living at Merrillon, on the line of the West Wisconsin 
railway, 150 miles from Green Bay. Mr. Merrill had several inter- 
views with me in regard to the construction of our road through his 
property at Merrillon. I represented to him, in company with Mr. 

cetchum, who was active and efficient in getting up local aid for 
the company, that the road was in need of assistance, and that while 
it might be for the interests of the company to construct a road 
through Merrillon at the point desired by him, yet it would take 
money to get it there, and that he should contribute liberally to that 
end if he desired the road. Mr. Merrill, in view of my representa- 
tions and of Ketchum’s representations in regard to the necessities 
of the road, under date of April 10th, 1872, contracted to furnish 
the railroad with certain rights of way and to subscribe $50,000 to 
the capital stock on condition that the road should pass through his 
property at Merrillon at a given point. Mr. Merrill was at that 
time in trouble with the West Wisconsin railway, and that. rail- 
way company had established a station a few miles on either side of 
that place, but refused to stop its trains at Merrillon. Mr. Merrill 
was very unxious not only to have the road come to Merrillon but 
was very anxious to build up a town there, and the thing was 
thoroughly discussed in all its bearings between Merrill, Ketchum, 
and myself. Merrill, under a contract, also dated October 10th, 
1872, agreed to give me a certain forty-acre tract at Merrillon and 
some other lands with the understanding that I would assist in 
building up a town there. 

Q. Which Mr. Merrill is this? 

A. L. G. Merrill. If I would plat that land and sell lots at 
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reasonable rates and try and get settlers in there, he stating that 
the arrangement would add to the value of other lands which he 
owned in that vicinity. It was agreed that 1 should try to build up 
a town there and should make a plat. Under this contract he 
agreed to give me certain lands at a certain time. Mr. Merrill, 
under date of August, of the same year, for the same reasons and 
for the same consideration, gave a contract for another piece of land 
in the same vicinity. The construction of the road was continued, 
and was built as agreed, and tke subscription of $50,000 from Mr. 
Merrill to the stock of the company, and the right of way became 
due from him. I platted this land and _ undertook to get settlers in 
there and undrrtook to help him build up a town. I used my 

influence, also, as agreed when he gave me those two con- 
122 tracts with the West Wisconsin railroad, to get that road to 

stop its trains at Merrillon and make a station there, and 
finally succeeded in so doing with the assistance of Mr. Ketchum. 
For various reasons, mainly because of some misunderstanding 
between L. G. Merrill and his brother, Ben. Merrill, who had an 
interest in this matter, and the railroad company and myself on the 
other side, the deeds in furtherance of these contracts were not 
given until the summer of 1877. In June, 1877, on behalf of the 
railroad company and on behalf of myself, individually, I made a 
proposition to L. G. Merrill for settlement under those three con- 
tracts to which I have alluded. 


PLAINTIFF'S COUNSEL: 


Q. When was that? 
A. It was in June, 1877. 


Continuation of answer: Proposed a basis of settlement as between 
L. G. Merrill, his brother, and the railroad, and as between L. G. 
Merrill, his brother, and myself, and the basis of settlement which 
I * — at that time, June, 1877, was accepted by the Merrills, 
and during the summer of 1877 they came to Green Bay with their 
families and a settlement was made, Mr. Merrill giving the railroad 
company the right of way, and in the place of the $50,000 which 
he had subserfbed to the stock a lot of stock of the Iowa Lumber 
Company. Mr. Merrill, during the construction of the road, had 
paid in material and — — on account of his 850, 000 subscription 
about $10,000 that was allowed him in the settlement between him- 
self and brother and the railroad company. The balance of the 
$50,000 was taken in the Iowa Lumber Company stock, which was 
supposed at that time to be of some value. After that arrangement 
had been made then the two contracts between L. G. Merrill and 
myself were taken up, and he and his brother and their wives gave 
to me, individually and — deeds of the land which they 
had previously contracted tome. I hold in my hand here the basis 
of settlement. It was a proposition which I made to L. G. Merrill 
and which he accepted, and on which, as a basis, the deeds were 
finally made and delivered. 
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Q. Very well. That, you say, is a proposition you made which 
they accepted ? 
A. The settlement is made on that basis; yes, sir. 


Defendants offer this paper in evidence in connection with the 
testimony of this witness, marked Defendant’s Exhibit A.” . 


(Objected to, because there is nothing to show what it is and no 
signature.) 


. You say that paper contains the 
(Contents of paper objected to.) 


A. I cannot state, Judge, what the statement was, exactly. I can 
refresh my mind with the memorandum. 

Q. You may state. 

A. Under the contract of April 10th, 1872, between the Merrills 
and the railroad company, by which they were bound in the sum of 
$100,000.00 to convey to the railroad company by a sufficient war- 
ranty deed a strip of land 100 feet wide through lands traversed by 
the rund of said company, and to subscribe $50,000 to the capital 
stock of said company—under that contract, I say, the following 
settlement was made, the deed of right of way was given, a credit 
of about ten thousand dollars was allowed on account of the $50,000 
subscription, and $75,000 capital stock of the Iowa Lumber Com- 

pany was iven by said Merrill to the railroad company. 

123 The Merrills gave to the railroad company, in connection 
with this settlement, a written guaranty that the debts of the 
said lumber company did not exceed $5,000. 


a as to guaranty objected to unless the guaranty is pro- 
duced. 


A. And also a written guaranty that the capital stock of the Iowa 
a did not ex $140,000 in all. Under the contract of 
April 10th, 1872, between the Merrills and D. M. Kelly this settle- 
ment was made. 

PLA INI yr 's CounsEL: Are you refreshing your memory from one 
memorandum or more than one, Mr. Kelly? 

P A. There is quite a number of things set forth in this memoran- 
um. 

PLAINTIFF’s CouNSEL: It is one paper, is it? 

A. It is one paper, and there are several things set forth. The 
Merrills-conveyed to me one equal undivided one-half of lots 2 and 
5, section 3, township 22, range 3, and all one equal undivided one- 
half of the water power and boomage about and above Mormon 
Riffle, and all of the southwest one-fourth of the southwest quarter 
of section 23, township 23, range 4, in Trempealeau county. And 
under the contract of August 10th, 1872, between the Merrills and 
myself the settlement was made that conveyed to me 150 feet in 
width on each side of the railway right of way, which was 100 feet 
wide, and which was conveyed to the railroad company under the 
contract between Merrills and the railroad company April 10th, 
1872; those were the settlements made under those three contracts. 
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The settlements were never concluded according to the three con- 
tracts which were made several years previously and in 1872, except- 
ing the case of the contract between Merrill and the railroad com- 
pany, and under that contract the right of way was given as agreed ; 

ut, instead of the $50,000 subscribed to the capital stock, they gave 
their credit of about ten thousand dollars of materials and supplies 
furnished the railroad during its construction and $75,000 capital 
stock of the Iowa Lumber Company. The distinction between the 
contract was kept up from the time they were made—from the time 
they were negotiated, in fact, until this settlement was made. It 
was expressly stated to L. G. Merrill by myself that the first con- 
tract to which I have alluded was for the benefit of the railroad 
company, and that the other two contracts were for the benefit of 
myself personally and individually. The intent was carried out, 
and the same distinction was kept up, and the three deeds, one run- 
ning to the railroad company and two running to myself, were made 
by the Merrills and their wives. 

Q. Who paid for the land contracted and conveyed to you by the 
Merrills? 

A. I paid for it. 

Q. Did the company pay for it? 

A. There was no money, Judge, as I have explained, in the con- 
sideration ; the consideration was paid by me. 

. None of it paid by the company? 

A. None of it paid by the company. 
| Q. Was there any? 
| A. There was no money whatever paid. 

: Q. Was that donation to the company ? 

| A. The right of way was a donation. The stock let me explain, 

Judge—to which he, L. G. Merrill, subscribed was $50,000 in 
amount. 

124 Q. None of the company’s means were paid by you for the 
land contracted and conveyed to you? 

A. None whatever. 

. Your interests and the company’s interests were kept separate 
throughout, were they ? 

A. They were considered separate in the negotiations with Merrill 
and brother; they were treated as separate interests all through. The 
deeds were given for the separate interests, and the contracts were 
so called for, and it was so understood. 

Q. Was any of the property in the towns of Manawa or Blair, or 
secs. 32, 23, and 21, acquired by you for the use or benefit of the ! 
railroad company, otherwise than as regards the right of way and : 
depot grounds? 4 

A. None of it was acquired for the use or benefit of the railroad 
company with the exception that I always intended, as I suid before, 
to give the railroad company rights of way and depot grounds, free 
of charge, where I owned lands. 

Q. Was no portion of the consideration for these lands furnished 
by the company ? 

A. None whatever. 


on 
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. Were you ever trustee fur the company for any of these lands 
mentioned in Seymour, Manawa, or Blair? 

A. I never was trustee of the company. 

Q. Did you buy any of these lands in trust for the company ? 

A. None of them. 

Q. To hold in trust for the company ? 

A. Acquired them for my own use and benefit. 

Q Did you buy any of these lands in trust for the company, 
except the Sechlar tract, and such lands as you intended to convey 
to the company for rights of way and depot grounds? 

A. None whatever; I did not purchase the Sechlar tract, I received 
it as a donation. 

Q. And you took the deed to yourself as agent? . 

A. Yes; you used the word “buy.” I took that for the railroad 
company ; that is the only tract I took for the use or benefit of the 
railroad company. I suppose that Sechlar deed you want put in 
evidence, don’t you ? | 

Q. Oh, yes, we will: your documentary evidence, after we have a 
chance to look it all over. 


Witness: Here is the deed. 


Q. What is the date of it? 
A. 1876. 


(Deed received in evidence and marked Exhibit “ B.“) 


Q. Have you examined the bill of complaint in this action and 
read it? 

A. I have examined the bill of complaint. 

Q. You have, and the description of the land therein mentioned? 

A. I have. 

Q. The order referred to? 


A. I have. 5 
Q. Were any of those lands obtained for the benefit of the railroad 
company ? 


A. None of them whatever. 
Q. Lands now described in the bill of complaint and referred to 
there? 

A. None of those lands were so obtained. 

. That Sechlar tract described—— _ - 

A. It is not described in the complaint. 

Q. Well, in the answer which you now give, do you refer to the 
lands described in the bill or to the lands referred to in general terms 
— I — vou have stated in general terins that you had some 

ands. 
12⁵ A. I will state that none of the lands described in the bill 
of complaint were obtained by me in trust for the railroad 
company. 

Q. Do any—are any of those lands which the railroad passes 
over—do they include the rights of way and depot grounds—I mean 
lands described in the bill of complaint? 
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A. The right of way passes over some of those lands, and there 
are some depot grounds. 

Q. Then, you mean in your answer, except the rights of way and 
depot grounds? You answered that none of them were required 
for the use of the railroad ? 

A: I answered that I didn’t obtain them in trust for the railroad 
company. As a matter of fact, as I before stated, I intended to give 
the railroad a deed free for right of way and depot grounds de- 
scribed in the complaint and referred to therein. 

Q. Did the consideration for those lands or any portion of them 
come from the railroad company, so far as there was actually any 
consideration paid ? 

A. None of it whatever. 

. How is it in regard to the lands conveyed to Ketchum or 
Hiles—lands the same lands referred to in the complaint, were 
they ? 

4 I don’t think I have conveyed any lands to Ketchum. 

Q. Anybody else—by anybody? 

A. I sold—you mean conveyed from me, Judge? 

Q. No; conveyed by anybody or by you to them? 

A. No lands conveyed to Ketchum or Hiles, except the right of 
way to which I have alluded in the first part of my testimony ; the 
company furnished no money whatever. 


(Objected to because witness does not state that lands were con- 
veyed to Hiles or Ketchum.) : 


Witness: I had charge of the purse-strings of the company, and 
I know very well where the money went. 


Q. You had control of the money of the company at that time? 

A. I had control of the funds, and no money was paid out with- 
out my approval. I know that no money ever went from the com- 
pany to pay for lands contracted for by Hiles or Ketchum, except 
for rights of way, and I have alluded to those exceptions in the first 
part of my testimony. I would like to add also, here, that Ketchum, 
as acting right-of-way agent, purchased rights of way in a number 
of places for’ the company, and I approved the vouchers which 
were paid for it. In most cases the right of way was taken in the 
name of the company. 

Q. I. believe you have already stated in regard to the lands con- 
veyed to you, — conveyed the sume as those conveyed to Hiles and 
Ketchum, as far as the company was concerned ? a 

A. I have so testified. 

Did I ask you whether any of those lands were intended to 
be conveyed to the company ? 

A. None that I have any knowledge of. . 


PLAINTIFF'S CounsEL: It is bad enough to ask a witness’ inten- 
tions when there are any intentions. 
Witness’ answer objected to because incompetent. 


Q. Did you intend to convey any lands you conveyed to your- 
self to the company ? 
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A. I never received a title to any lands except this Sechlar 

126 land in trust for the company, which I intended to convey 

to the company, with the exception of the rights of way and 
station grounds. 

Q. Did you buy any of the lands which are in question in this 
suit while you were an officer of the company—speaking now with 
reference to the original purchase? 

A. No; they were all purchased and obtained while I was con- 
tractor. 

Q. Deeds for some of them may have been given to you while an 
officer under contracts made while you were contractor ? 

A. Some of them may have. 

Q. But the original purchases were made while you were a con- 
tractor and not an officer? 

A. That is the fact. 

. Then the conveyances which were made to you were all made 
in * — of the original contracts of purchase, were they ? 

. They were. 

Q. Has there been—have any of these lands been secretly secured 
or conveyed to anybody else for the purpose of keeping them out 
of the way of the railroad company ? 

A. Not an acre or any portion of them whatever. 

Q. Any obtained in the name of anybody else for any such pur- 

ose ? 
A. None whatever. 

Q. All been taken in your own name or in the name of some one 
of these defendants? 

A. All been taken in that way. , 

Q. Were the contracts for the deeds recorded or were they not? 

A. I think in some instances and in some they were not. 

. You may state how it happened that you acquired title to any 
of this property with Hiles if you have not already stated that. 

A. 1 think that has been stated, Judge. 

Q. Well, you conveyed it afterwards—conveyed it back, did you 
not—conveyed your interest ? 

A. I sold out to Mr. Hiles my interest in certain locations. 

Q. Well, you may state all the facts and circumstances respect- 
ing the sale of lands to Mr. Hiles from Briggs, Thurston, and Porter. 

A. Hiles and myself were interested together in lands at Taylor, 
Blair, and Arcadia, and he was desirous of purchasing my interest, 
and he made a proposal at one time for my interest and I sold out 
to him. I think the time the sale was made some interest that I 
held in the Boom Company, at Dexterville, was also included in 
the sale. Hiles and myself were stock holders in the Scranton Man- 
ufacturing and Boom Company and the Dexterville Manufacturing 
and Boom Company, and he made me an offer for my stock in 
those two companies and for my interest at Taylor, Blair, and Ar- 
cadia, and after some negotiation I accepted his proposition and sold 
out to him my interest in those matters, he paying me about $7,000. 
. That was not for lands only? 
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A. No; it included my stock in the Dexterville Manufacturing 
and Boom Company and the Scranton Boom and Manufacturing 
Company. 

Q. Well, you say you sold out your interest in the Briggs, Thurs- 
ton, and Porter lands? 

A. Yes, sir. 

Q. To Mr. Hiles? 

A. For $7,000. 

. And other property which you mentioned, for 87,000? 

A. Yes, sir. 

Q. You may state all the facts in regard to it. 

127 A. As I before stated, I held a considerable interest in the 

stock of the Dexterville Manufacturing and Boom Company, 
and also in the Scranton Manufacturing and Boom Company. 
also held an interest in company with Mr. Hiles in some 12,000 or 
14,000 acres of land away from the line of the Green Bay & Minne- 
sota railroad. I also owned an interest in the land at Taylor, Blair, 
and Arcadia. I sold out the whole interest to Mr. Hiles and he 
raid me. 
Q. What proportion of the lands were the lands bought of Briggs, 
Thurston, and Porter—what proportion of all the property that you 
sold to Hiles ? 

A. Oh, I presume I had a third interest in from 400 to 500 acres 
belonging to these parties or deeded by those parties. 

Q. That came from Briggs, Thurston, and Porter—a third inter- 
est in 400 or 500 acres? 

A. I should think there might have been 400 or 500 acres in Tay- 
lor, Blair, and Arcadia in which I had a third interest. 

Q. Now, how much of this 400 or 500 acres at Blair and Arcadia, 
got by any parties, have been useful to the railroad company ; how 
much of this 400 or 500 acres of land ? 


(Objected to.) 


A. I don’t think any of it was necessary to the railroad company’s 
use or has heen used by it. : 

Q. None of it whatever, not even for the right of way ? 

A. Except so far as the right of way is concerned and, I think, the 
depot grounds. 

Q. Well, how much did that cover—the right of way and the 
depot grounds? How much would it take of the 400 or 500 acres? 

A. Five acres. 

Q. How far did it extend from the railroad—this 400 or 500 
acres ‘ 

A. Well, I can’t state the shape in which the railroad runs through 
these different tracts, whether lengthwise or otherwise. 

Q. I think you stated before that Hiles was not a partner of yours 


in any of the contracts in building the road. Was hea partner of 


yours in reference to the purchase of these lands ? 
A. We were interested in the Briggs lands and in the Thurston 
lands and in the Porter lands. | 
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. There was no partnership transaction—no partnership agree- 
ment, I mean? 

A. None whatever, except that we bought these lands in com- 

many. So far as Hiles’ contracts with the railroad were concerned, 

| had no interest in them in any way, shape, or manner in the 
world. Mr. Hiles was a contractor for the grading of a considerable 
portion of the road, and there were written contracts between him- 
self and the railroad company. 

Q. Well, have vou stated fully what you received from Mr. Hiles 
for your conveyance to him of your interest in this property ? 

A. Well, I received $7,000. 

Q. Money ? 

A. Yes, in money. 

Q. Who paid you that money ? 

A. I think Mr. Hiles gave me paper, but I finally got money out 
of it. 

.Was any of that land which you conveyed to Mr. Hiles bought 
for the use of the company and benefit of the company ? 

A. None of it whatever. 
128 Q. Was it necessary for the use of the company, except 
that portion covered by the right of way and depot grounds? 

A. The only portion necessary was such —— the lands as 
was used for rights of way and depot grounds by the railroad com- 
pany. 

. Is any consideration which you received for the land or your 
interest in the property which you sold to Mr. Hiles the property of 
the railroad company ? 

A. None of it. 

Q. Have they any interest in it in any manner ? 

A. None whatever. ' 

Q. Known to you? 

A. Not the slightest. 


(Objected to on the grounds that whether the railroad company 
had an interest in the land or not is a conclusion of law and not a 
question of fact.) , 


Q. Do you know of any agreement or understanding had between 
yourself and the railroad company which gave the company any 
7 to those lands or any interest in them, or a right to the con- 
sideration which you received for it or any interest in them? 

A. There was no such — 

. Any such understanding ? 

No such understanding. 

Have you ever conveyed any pieces of land to August Gehr? 
. I testified to that, Judge, elsewhere. 

You didn’t convey the land to him ? 

. I gave a contract and received $25. 

Ile had a deed of it? 

There was no deed. 

Did you get—did you obtain that lot for the railroad com- 
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A. It was not; it was obtained for my own use individually. 

Q. Necessary for the use of the railroad company ? 

A. It was not. 

Q. Is that portion of the five acres or any five-acre tract ? 

A. It is a portion of the land received from one of those parties 
one of those Seymour parties who have been named by me, but I 
cannot say which one. 

Q. I believe you have testified—and that is material—in regard 
to your becoming surety in different suits, etc.? 

A. All in regard to the Garsia suits. 

Q. Did I ask you the question why—why have you not conveyed 
to the company the rights of way and the depot grounds? 

A. The reason is the reason which I have before given, that I was 
liable on account of certain suits for the railroad company, and that 
I desired to be protected before donating to the company the prop- 
erty which belonged to myself, and for a portion of which at least 
I had paid a considerable sum of money. 

Q. Any other reason ? 

A. Another reason may be that no demands have ever been made 
upon me to give title to the rights of way and depot grounds. 

Q. Have you the contract here in which the railroad company, as 
alleged in your answer, assumed and agreed to pay all indebtedness 
and liabilities of yours contracted and incurred in or about the busi- 
ness of the company ? 

A. That is the contract of February 12th, 1872, a copy of which 
is attached to my answer. 1 have the original here. 


PLatntiFr’s CounsEL: Are you going to introduce the original, 
Mr. Ellis? 
Mr. Ei. LIs: Yes; I believe I will introduce those to-morrow. 


129 Q. Have you always been ready-and willing to convey the 
rights of way and depot grounds if you Were indemnified ? 
A. I have always been ready to do that, and have made the prop- 
osition in writing to do so, to which proposition I have never re- 
ceived an answer, unless you consider the commencement of this 
suit an answer. 


The taking of further testimony was here adjourned until Tues- 
day morning, November 11th, at 9 o'clock. 


Tuespay, November 11th—9 o’clock a. m. 


Parties met pursuant to adjournment and proceed with the exam- 
ination of Mr. Kelly. 


By Judge Et.LIs: 


. You speak of three several contracts under which you acted 
as contractor in building the railroad. Have you those contracts 
before you? 5 

A. I have. 

Q. Now, look at the contracts. 

A. There is the first contract, “Exhibit A.“ 2. July 23rd, 1871 (0). 
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Q. That is the copied one? 
A. That is the original. There is the second contract, June 5th, 
1871, “Exhibit B.” 2. Third contract, February 12th, 1873, “ Ex- 
hibit C.” 

Pl. AIxTriyr's Counsen: No objection ; these can go in. 


All the signatures to the three contracts are admitted by the plain- 
tiff’s counsel to be genuine. 


The three contracts are here offered in evidence by the defendants. 


Q. Now, look at that paper. You spoke yesterday of having 
been obliged to defend a suit brought against you by—what is his 
name there? 

A. E. C. B. Garsia. a 

Q. State whether or not that is the complaint or copy of the com- 
plaint which was served on you in that action? 

A. It is a copy of the complaint served on me; yes, sir. 


(Copy of the complaint offered in evidence by the defendant and 
marked“ Exhibit D.“) 


(Objected to on the ground that it is totally immaterial.) 


Q. Mr. Kelly, were you present at the examination of the-wit- 
nesses in this case July and August last? 

A. I was. 

Q. Did you hear the testimony of this man Wade; I think the 
name is David, is it not? 

A. David Wade. I heard the testimony of that witness. 

Q. You remember the transaction of the purchase of land at 
Whitehall by yourself and Ketchum ? 

A. I know Mr. Ketchum purchased of Mr. Wade a large tract of 
land at a point now called Whitehall. 

Q. You know the tract of land? 

A. I do. 


(Objected to as hearsay testimony.) 


Q. You have seen the land? 

A. Yes, sir; I have. 

Q. Did you see it at about the time it was purchased ? 

A. I did Mr. Ketchum consulted me in regard to the purchase 
of it. 


(Objected to as hearsay.) 


Q. Witness Wade testified that the price agreed upon for that 
land was $3,500. State what the land was worth at that time? 


(Objected to because no testimony has been introduced to show 
that the witness is an expert in the value of land.) 


130 Q. Are you familiar with the value of land, or were you 
familiar with the value of land at Whitehall at the time 
when that purchase was made? 
A. I was. 
Q. Now state what that land was worth. 
18—147 
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A. $3,500 was a very full price for it; it was more than the land 
was worth at that time, and it was all the prospective value was 
worth. 

Q. About how many acres were there, do you remember? 

A. About 280. 


(The part of witness’ answer which relates to prospective value 
is objected to.) 

Q. Do you know whether that land was platted or not; and, if so, 
by whoin? 

A. It was platted by Mr. Ketchum after it was purchased from 
Mr. Wade. ö 

Q. Was any portion of it used for the depot or track of the rail- 
road company or right of way? 

A. The road runs — a portion of it, and the Whitehall 
depot is located on a portion of it. 

Q. Do you remember whether it goes through the middle of it or 
on the side of it? 

A. Well, my impression is that the land is wider—that the length 
of the road through it is not the widest part of the land; I don’t 
know just how much is taken by the right of way through that land. 

Q. How much land was necessary to the use of the road? 


Objected to. 


A. In addition to the right of way 4 to 5 acres is ample for all 
railroad purposes at that place. 
Q. In addition to the right of way? 
A. Yes, sir. 
_ Objected to. 


Q. Is that one of the tracts with respect to which you offered to 


convey to the company the right of way and the depot grounds, if 


they would protect you as surety ? 

A. That is one of the points included in that proposition. 

Q. Now, do you remember the land bought from Mr. Briggs? 

A. I know the land—know the location of the land—but I had 
no personal negotiation with Mr. Briggs. 

Q. Do you remember the price that was paid for it? 

A. $500, I think. 

Q. $500? 

A. 8500. 

Q. State whether that was the value of the land. 

A. In my judgment, it was more than the land was worth. 


(Objected to for the same reason stated before, that witness has 
not shown any familiarity with the land.) ‘ 


Q. At the time when this Briggs land was purchased, and when 
all the other lands in question in this suit were purchased by your- 
self, or by Ketchum or Hiles, or either of them, were you familiar 
with the prices and value of lands along the line of that road? 

A. I was over the line of that road a good many times, and I was 
familiar with the prices of land all along the line. 
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. Now state what that land, Briggs’ land, was worth at the 
time it was purchased? 

A. Not over $350.00. 

Q. — you remember anything about the land of Dr. Marquis 

Wood—land bought of Dr. Marquis Wood? 
131 A. I don’t think any land was purchased of Dr. Marquis 
Wood ; he donated some land. 

Q. You may state what the facts were with regard to the acquisi- 
tion of land from Dr. Marquis Wood ? 

A. I think that is pretty fully stated in my testimony of yesterday. 

Q. Did you testify yesterday with respect to the fact that there 
were two tracts—one for the right of way of the company and the 
other for lands that were kept separate—I believe you did—lands: 
conveyed to yourself and Ketchum ? 

A. That there were two deeds on Dr. Marquis Wood ; I would not 
swear that there was or that there was not. I testified yesterday 
that the Dr. was very anxious to have a county-seat—anxious to 
have a town platted there—and that he, in consideration of those 
desires expressed to me on his part, agreed to give me u certain por- 
tion of land if I would assist him in getting the county-seat and 
— the town there and in building up the place and making 

tis other property valuable. 

. And a portion of the land was deeded to you? 

A. Yes, sir. 

Q. And the other? 

A. I don’t know whether there were two deeds there or not. 

Q. 138 heur the testimony of Sally Munger? 

A. I did. 

Q. Why was that land—that land of Sallie Munger—taken in your 
name? 

A. Simply for the reason that the land belonged to me, and — in- 
tended to be used by me—held by me. 

Q. Do you remember that was first bought by contract ? 

A. She gave a contract running to me. 

Q. Have you that contract here? 

A. This is it, I think. The contract is under date of November 
24th, 1871. 

Q. That is the contract, is it? 

A. That is the original contract. 

* you familiar with the signature? Did you see her sign 
that! 

A. I had no personal knowledge of any negotiations with Mrs. 
Munger, or Miss Munger, whatever her nume is. That contract was 
followed by a deed, in May, 1877; warranty deed of the same prem- 
ises. 

Q. The same premises described in the contract ? 

A. Yes, sir. 


_ (Deed marked Exhibit“ E.“ 
Q. Have you only one deed from Sally Munger ? 
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A. Yes, I believe only one. Yes, here is another deed of the Ist 
of April, 1873. 

Q. The other land? 

A. I think, Judge, this is a deed of the contracted property. I 
think I was wrong in saying the deed of 1877 was the deed of the 
contracted property. I think that deed of 1877 was given by reason 
of an exchange of one strip of land belonging to myself for another 
strip of land belonging to Miss Munger, and we exchanged deeds 
by reason of that arrangement. That was the deed of 1877. I think 
that deed of 1873 is the deed called for by the contract. 

Q. And you state that the deed of 1873 was the deed of the same 
lands specified in the contract, and was given in pursuance of the 
contract? 

A. That is the fact, I understand. 
132 Q. You remember anything about—you remember the 
testimony of Simeon W. Munger? 

A. I do. : 

Q. You can state what you desire respecting his testimony while 
I am looking this over. 

A. I think Mr. Munger testified substantially to the truth. He 
testified, as I recollect, that he deeded land to me, which was the 
fact, and, so far as I know, no representation was made to him ex- 
cept that the land was for my sole use and benefit, personally and 
individually. 

Q. Did you have any conversation with him yourself respecting 
the purchase of the land ? 

A. No, sir; not the time the contract was made. 

Q. Who did? 5 J 

A. I think I can tell; either Ketchum, the president; Mr. Ran- 
dall. chief engineer, or W. J. Abrams, made the negotiation with 
Mr. Munger. 

Q. I believe you testified in regard to the Merrill property? 

A: I wish to say in regard to B. H. Merrill’s testimony, given at 
the time referred to, that L. G. Merrill, his brother, is the business 
man of the, two—is the largest owner of the property which was con - 
veyed by the Merrills. All my negotiations were had with L. G. 
Merrill, and I had no negotiations or talk with B. H. Merrill with 
— to the property conveyed to the railroad company or to my- 
self until the final settlement in the summer of 1877, when B. II. 
Merrill came to Green Bay with his wife and with his brother and 
his brother’s wife, and there the final deeds were made; but the 
original negotiations as between the railroad company and the Mer- 


rills and as between the Merrills and myself were made with L. G. 
Merrill. a 


PLAINTIFF’s CoUNSEL: G. or J.? 
Witness: L. G. 


Q. Well. who made them? 

A, Unless Ketchum, the president of the company, had some no- 
gotiations with B. H. Merrill, the negotiations between the Merrills 
and the company and between the Merrills and myself were made 
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by Henry Ketchum and myself on the part of the railroad compan 
and myself individually. R. N. Merrill had — little to do wit 
any negotiations, and was not consulted, so far as I know, in regard 
to any negotiation, only when the final settlement came to be made. 
Q. Well, did you make the negotiation yourself for the original 
purchase? ö 
A. I did, together with Mr. Ketchum and Mr. Hiles. 
Q. What was the original understanding? 
A. Do you wish me to go over it? 
Q. Did you state that yesterday ? 
A. Ves, sir; I did. Did you desire to ask me any questions in 
that regard ? ' | 
. There was one matter, I think, you did not allude to. I think: 
there is an allegation in the bill of complaint in regard to the con- 
sideration of the conveyances. I would like to have you state what 
the fact was about that. It is alleged somewhere or other that a 
rt ot the consideration was a lot given toachurch. I want to 
now what the fact was about that? The plaintiff alleged that the 
consideration given for the property by the deed from B. H. Merrill 
and L. G. Merrill was the erection of a depot at or near the 
property, and of a lot donated for church purposes, and was a lot 
donated by the railroad company. Now, what are the facts? 
A. The consideration was, as I stated in my testimony yes- 
133 terday, between the making by the Merrills of their contracts 
with the rajlroad company and myselfand the execution of the 
deeds in keeping with the previous views of the contracts some years 
elapsed. When the Merrills came to deed me a forty-acre tract, 
which they had agreed in their contract to convey to me, I found that 
they had sold several lots out of that tract, and finally I waived those 
lots, so far as the execution of the contract by them was concerned; 
and at that time B. H. Merrill said to me, Mr. Kelly, we have agreed 
to give a the Methodist Church Society of Merrillan a lot to build 
their church on out of the forty acres. Now, I wish you would a 
to give deed in keeping with our agreement. I replied that they 
had made thet agreement without any authority from me; that the 
land was my own, and a deed had been due me some time, and that 
I did not feel obliged to carry out any such agreement, but that I 
would consider the matter and come out to Merrillan and look the 
ground over, and do whatever was fair and right. Nothing more 
was said, and the deed was executed to me with nothing in it with 
regard to the church lot. I went up to Merrillan several weeks 
thereafter, and B. H. Merrill showed the land to: me which the 
Methodist church desired. After I returned home I made a deed 
to the trustees of the Methodist church of the lot desired by them 
at a nominal consideration, and conveyed it to the trustees of the 
church; but when the contract was made to convey to me that 
forty acres there was no Methodist church there, and there was none 
thought of, to my knowledge, and nothing was said about giving 
them a lot. It was simply a donation which the Merrills had made 
out of my property, which was mine under the contract, and in 
view of its being a church matter—in view that a church was a very 
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desirable thing at Merrillan—I consented to give them this lot free, 
and did so a few weeks after the deed of the forty acres had been 
made to me. It was no part, in any way, shape, or manner, of the 
consideration as between ine and the Merrills. 

Q. In another part of the complaint it is alleged that assurances 
were given by you and Ketchum, I think, that those lands which 
were purchased—lands now in dispute—were actually purchased 
for the benefit of the company ; and it is alleged that assurances of 
that kind were given to individuals. Now, did you give any such 
assurances or make any such representations ? 

A. I never gave any such assurances nor authorized any such 
assurances to be made; never desired any to be made. 

Q..Did you make any representations of that kind—any state- 
ments whatever to that effect ? 

A. Never made any representations of that kind whatever. 

Q. Can you state about what amount of money you have paid for 
the land described in the complaint? 

A. I paid out in cash between $2,000 and $2,500—somewhere in 
the vicinity of $2,500—on account of those lands? 

Q. What was the whole amount paid for them ? 

A. Something over $5,000. 

Q. By yourself—by whom ? 

A. Mr. Ketchum and myself principally ; Mr. Hiles paid some- 
thing on one or two tracts. I would like to add that no portion of 
that money was furnished by the railroad company, and that no 
tender has ever been made to me of any portion paid out by m 
associates or by myself on account of the purchase of those lands 

described in the complaint. 
134 Q. And no tender has been made—has any offer been made? 
A. Not any. 

Q. Any proposition to ascertain the amount? 

A. No attempt whatever has been made of the kind. 

Q. None by the company? Has any ever been made by the 
receiver ? 

A. None. 

Q. Well, Mr. Kelly, I believe that is all I want to ask you, unless 
there is something occurs to your own mind. 

A. Let me look that over, Judge. I think there was some more 
documents you wanted to produce. 

Q. Yes; I intend to produce them. 


PLAINTIFF’s CouNSEL: You wish to put in any further documents? 
DEFENDANTS’ CounseL: You wish to have them put in now? 
PLAINTIF¥’s CouNsEL: Yes. 

Dryxxpaxrs' CounsEL: Three contracts we have already put in. 


Q. You =— yesterday of having resigned as an officer of the 
company. When did you tender your resignation ? 

A. It was prior to the making of the first contract, July 23d, 
1870. I don’t remember the exact date of my resignation, but it 
was prior to the making of that contract and was in July, some 
time prior to the 23d. 
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. What offices were resigned by you at that time? 

A. I was at that time a director in the company and vice-presi- 
dent of the company. 

Q. 7 th as vice-president and as director? 

A. I did. 


DEFENDANTS’ CounsEL: You have the record book of the com- 
pany here, Mr. Larned? 
PLAINTIFF'S CoUNSEL: Yes. 


Q. Will you refer—find portions of the record which you say—— 

A. The records of the company, July 27th, 1870; those are the 
three contracts. 

Q. Now, which is the 

A. I wish to introduce the records of the company of July 27th, 


1870, so far as they relate to my resignation. 
e 


Q. Now, on what pages are they? 

A. Pages 105 and 106. 

Q. Have you got copies of those—all embraced in this? 
A. I don’t know what they all are, Judge. 


PI. AIxrirr's Couxskl.: We will have the original books here at 
the time of the hearing. 


Q. They are all or nearly all there? 
A. I could not tell you, Judge. 
Q. Just read off those portions. 


Plaintiff stipulates to have the original books on the hearing ; if 
not produced, then the copies of the books as introduced in evidence 
appearing from the record shall be used in lieu of the books, includ- 
ing the minutes of the reporter. 


Record Testimony, Page 105, Record Book. 


Minutes of the proceedings of the board of directors of the Green 
Bay & Minnesota Railroad Company. 


Volume Ist, page 105, July 20, 1870: 
At a meeting of the directors of the Green Bay & Lake Pepin 
Railroad Company, held at their office July 20th, 1870—present, 
A. Klaus, D. M. Kelly, D. D. Robinson, H. Ketchum, W. J. Abrams, 
J. S. Featherly, George Somers, and J. Whitney—D. M. Kelly 
135 tendered his resignation as a director of this company. On 
motion, the resignation of D. M. Kelly, director, was received 

and accepted. 

On page 106 of the same volume a proposed agreement to be 
made—same date—a proposed agreement to be made between this 
company and D. M. Kelly is hereby ratified and approved, and the 
president and sceretary are hereby authorized to execute it under 
the corporate seal of this company, and a duplicate copy of said con- 
tract be placed on file by the secretary in this office. 

Resolved, That the president and secretary are authorized to exe- 
cute a sufficient power of attorney constituting D. M. Kelly its agent 
under tie provisions of the above-named contract. 
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Q. Was there anything further with regard to your resignation ? 

A. I wish to say, also, that I resigned as vice-president at the same 
time, as I recollect. The charter provides that the vice-president 
must be a director, so I presume the secretary thought it was suffi- 
cient to note my resignation as director, but in fact I resigned as 
vice-president at the same time. 

Q. That you know? 

A. That I know. 

. Who was secretary at that time? 

A. J. Whitney. 


Volume Ist, page 11, November 3rd, 1870, the following resolu- 
tion was offered and read : 

Resolved, That the time in and by the agreement of July 23, 1870, 
between David M. Kelly and the (. B. & L. P. R. Co. limited to 
said Kelly for the procurement by him of the completion of said 
railroad to New London be, and the same is hereby, at his request, 
extended to the first day of October, 1871, and that for and in respect 
to each and every five miles of said railroad, measured from the 
eastern terminus thereof, on or near the Fox river, 850,000 in and 
of the full paid capital stock of said company, at par value, be issued 
and delivered to the said Kelly whenever and as fast as such stated 
distance of five miles shall have been duly graded ready for the ties; 
and that the residue of such capital stock, which may, by virtue of 
such agreement, as hereinbefore firstly named, become issuable to said 
Kelly, be issued and delivered to him at the rate and time originally 
provided in said agreement, and that the foregoing variations of said 
agreement be taken and admitted to have been made on the 23d day 
of July, 1870, to the exclusion of any conflicting provisions therein 
contained. 

Resolved, That the foregoing variations of said agreement be en- 
dorsed upon the said original agreement on file, and upon the dupli- 
cate thereof in the possession of said Kelly, and executed by both 
parties thereto in the same manner as the original and duplicate are 
executed. This amendment to the original contract is made with 
the understanding that if the said Kelly shall not, on or before the 
first day of May, 1871, have made an arrangement and closed nego- 
tiations for iron for eighteen miles of road, under and by reason of 
such arrangement or negotiation, the said iron shall be actually de- 
livered to said company, then this agreement and the original con- 
tract to be null and void. 

On motion the same be adopted, the ayes and noes were called, 
A. C. Klaus, W. J. Abrams, H. Ketchum, C. B. Robinson voting 
aye and J. Whitney voting no. 

Volume Ist, page 147, June 5th, 1871: 

The president presented a draft of a contract of D. M. Kelly, 
136 which was allowed. Resolution number three, approving 


contract of D. M. Kelly, and directing the president and sec- . 


retary to execute the same. 


PLAINTIFF’s CouNsEL: What page is that? 
Witness: Page 147, volume Ist. 
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Volume Ist, page 151, June 22nd, 1871: 

Resolved by the board of directors of the Green Bay & Lake Pepin 
Railway Company, That a power of attorney be granted and executed 
on behalf of this company by the 2 and secretary and under 
the seal of this company to David M. Kelly, of Green Bay, Wiscon- 
sin, giving and granting unto him full powerand authority for and 
on behalf of said company to negotiate in the United States and 
Europe, or either, the first-mortgage bonds of this company, and if 
by him deemed necessary to accept part payment therefor in rail- 
road iron of good quality, at current market rates or prices, and in 
full power of substitution of attorney in his discretion. 


The introduction of that portion of the records last read is ob- 
jected to on the ground that it is totally irrelevant. 


Page 152, same volume, same date: 

Resolved by the board of directors of the Green Bay & Lake Pepin 
Railway Company, That the foregoing resolutions or either of them 
shall not be construed as in any manner inconsistent or in conflict 
with the contract between this company and David M. Kelly made 
on the 5th day of June, 1871, or anything therein contained, but as 
in aid of said Kelly i: carrying the same into effect. 

Volume Ist, page 156, February 12th, 1872: ; 

D. M. Kelly appeared and presented for the consideration of the 
court a draft of a contract, which was read. Resolution No. I, relat- 
ing to draft of contract and approval of same, as follows: 

fesolved, That the contract between D. M. Kelly and this com- 
pany just read is hereby ratified and approved; and the president 
and the secretary are hereby authorized and directed to execute the 
same under the corporate seal of this company, and that a duplicate 
copy of the same be placed on file by the secretary at his office; 
which was unanimously adopted. 

Volume Ist, page 164, April 1st, 1872: 

Resolved, That the contract made on the 12th day of last Feb- 
ruary by this company with David M. Kelly be, and the same is 
hereby, ratified and attired by the present board of directors. 

Resolved, That the secretary be requested to procure the signa- 
tures of all the directors to the foregoing resolution before record- 
ing it. 

Then follows the signatures: M. D. Peak, Wm. E. Peak, George 
Somers, Samuel Marsh, Jr., Fred. S. Ellis, W. J. Abrams, Walter 
Scranton, E. A. Bradley, H. Ketchum. 

Volume 2d, page 15, April 6th, 1874: 

At four o clock the polls were closed, and having canvassed the 
whole number of votes cast, show 48,351, upon each of which was 
named nine candidates for director, of — — D. M. Kelly re- 
ceived 48,351, Henry Ketchum, ditto; M. D. Peak, ditto; W. J. 
Abrams, ditto; George Somers, ditto; Fred. S. Ellis, ditto; W. E. 
Peak, ditto; E. F. Hatfield, Jr., ditto; Walter Scranton, ditto; and 
48,351 being a majority of all outstanding shares, and each of the 
above-named persons, — received ali of such votes, is hereby 
declared unanimously elected a director for the ensuing year. 
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Volume 2d, page 17, April 5th 1875: 

On motion, the board proceeded to elect a president, vice- 

137 president, secretary, and treasurer. W. E. Peak was appointed 

teller. For president, Henry Ketchum received seven votes; 

for vice-president, D. M. Kelly, six votes; secretary, W. J. Abrams, 

six votes; treasurer, W. R. Hancock, seven votes; whereupon they 
were declared elected as officers for the ensuing year. 

Same volume, page 17, April 5th, 1875: | 

On motion of W. J. Abrams, D. M. Kelly was elected general 
manager for the ensuing year. 

Vol. 2, page 22, August 31st, 1875: 

The committee appointed to examine the accounts of D. M. Kelly 
make the following report: 

Your secretary, appointed under and by virtue of a resolution 
adopted at a meeting of its board April 5th, 1875, offer the following 
report: 

We find by an examination of the records of the secretary of this 
company that at a meeting of the board of directors of this com- 

any, held February 12th, 1872, a resolution was adopted, under and 
y virtue of which a committee was appointed at the request of D. 
Mi. Kelly, contractor, to examine his accounts preparatory to trans- 
ferring them from his, the said Kelly’s, books to the books of the 
treasurer of this company, and that on the 13th day of May, 1872, 
the committee was appointed to make a report, which was accepted 
by the board of directors of this company, and which report covered 
the time during which the contracts of July 23, 1870, and of June 
5th, 1871, between this company and D. M. Kelly were in force and 
valid, and up to March 5th, 1872. 

Your committee did not therefore deem it necessary to go into an 
examination of the vouchers included in the report referred to. 

Noted under the contract of February 12th, 1872: ä 

All money received by D. M. Kelly from the sale of — 

10 


bonds, municipal bonds, and stock was to be disbursed through t 


proper officers of the company, and as all disbursements on account 
of this company have since March 25th, 1872, been made through 
the treasurer of this company and the account of them has been 
kept by him and proper vouchers taken and kept by him, it was 
not deemed necessary either to go into an examination of the vouch- 
ers of a later date than March 25th, 1872. | 

Your committee find that between July 23, 1870, the date of the 
first contract referred to, and December 18th, 1873, the date of the 
completion of the road under the last contract referred to, there was 
delivered to Mr. Kelly $3,200,000 of first-mortgage bonds of this 
company, and $599,000 local aid bonds; and that from the sale of 
$3,110,300 of first-mortgage bonds Mr. Kelly received in cash and 
material $2,114,870, and from the sale of $411,100 local aid bonds 
he received $308,310.33 while said contracts were in force; and that all 
the cash and materials so received by him, except the amount cov- 
ered by the report of May 15th, 1872, were received 4 the treasurer 
of this company through Mr. Kelly, and disbursed through proper 
officers of the ene: and that of the said first-mortgage bonds 
delivered to Mr. Kelly after the completion of the road he returned 


DAVID M. KELLY Er A1. 147 


to the treasurer & 8), 700, and that of the said local aid bonds deliv- 
ered to him he returned, after the completion of the road, to the 
treasurer $187,900. 

There was due to Mr. Kelly on the 18th of December, 1873, a cash 
— of $4,504.45, as was shown by the books of the treasurer on 
that day. 

Your committee find that in negotiating the mortgage bonds of 

the company and the local aid bonds issued to this company, 
138 and to further the negotiation of these bonds, Mr. Kelly gave, 

at different times, as bonuses, 18,869 shares of the capital 
stock of this company, and at different times, under and by virtue 
of the three contracts referred to, 60,167 shares of the capital stock 
have been issued to him, a part of which shares have been by him 
used to pay a portion of said bonuses; and that 1,562 shares of the 
capital stock are still unissued, and are held in reserve for subscrip- 
tions made by individuals and municipal corporations, who and 
which have not yet paid their subscriptions, and the 1,562 shares 
or any part of them, if not needed hereafter at a reasonable time to 
meet said subscriptions or any part of them, shall be delivered to 
Mr. Kelly as his property, under the provisions of the contract of 
February 12th, 1872. 

Your committee find that on the 18th day of December, 1873, Mr. 
Kelly had complied with all the undertakings on his part set forth 
in the contract of February 12th, 1872, and was duly entitled to a 
discharge from it, and to all the benefits arising therefrom, because 
of the agreement therein contained on the part of this company. 

Your committee, therefore, in view of all the facts and circum- 
— of the case, recommend the passage by this board of this res- 
olution : 

Resolved by the directors of the Green Bay & Minnesota Railroad 
Company, That D. M. Kelly, on the 18th day of December, 1873, had 
faithfully and fully complied on his part with the contract between 
him — this company of February 12th, 1872, and was and is 
legally entitled to the cash which has been paid to him by this com- 
pany, and to the capital stock of this company which has been 
issued to him on account of said contract, and to the shares of cap- 
ital stock not yet issued, if said shares or any portion of them shall 
not be needed within a reasonable time to pay the subscriptions or 
any proportion which have not been perfected; and the several 
agreements actually performed, entered into, and made by him in 
connection with the building and operation of this the road of the 
company during the existence of either or all of the contracts re- 
ferred to are hereby acknowledged, approved, ratified, and affirmed, 
and made a part of the history, records, obligations, and doings of 
this company; and the same are hereby accepted as full perform- 
ance of the said several contracts on the part of the said D. M. 
Kelly, and he is hereby discharged from and all manner of obliga- 
tion by virtue of each and every one thereof. 

Respectfully submitted, F. S. ELLIS, 
W. J. ABRAMS, 
GEORGE SOMERS, - 
Committee. 
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Mr. Peak offered the following resolution : 

Resolved, That the report of the committee, which has just been 
read, be accepted. 

That the resolution therein recommended be adopted, and that 
the committee be discharged. 

Adopted. 


Cross-examined by Mr. Larsen, counsel for plaintiffs : 


Q. What is your full name? 

A. David Marsh Kelly. 

Q. How old are you? 

A. Thirty-nine years of age. 

. When did you say you first had any connection with the 
Green Bay road ? 


139 (Witness refers to record.) 


A. I have not said, Mr. Larned. 

Q. I will ask you, then, now? 

A. In April, 1870. 

Q. You were then about 29 years of age. What had you been 
doing before that time, Mr. Kelly? What business had you been 
following ? 

A. At that time I had been following the profession of a lawyer ; 
I had been general manager of the Lake and River Transportation 
Company. 

Q. Where was that company ? 

A. That was a company running boats between Buffalo and Green 
Bay and Green Bay and Fond du Lac and Oshkosh and other river 
wints. 

ö Q. Were they steam vessels? 

A. They were; and I was also at that time a member of the firm 
of Elmore & Kelly. 

Q. What was the business of that firm? 

A. We were dealers in grain, coal,and salt, and commission men. 

Q. In what place? 

A. Fort Howard, Wisconsin. 

Q. You had been a railroad man, then, before that time? 

A. I never had been connected with any railroad ; I had been a 
transportation man for several years. 

Q. 221 is, I understand you to say this Lake and River Com- 
any! 

J A. That is in connection with steam vessels. 

Q. You hadn’t had, ever, any connection with railroads before 
rou became connected with the Green Bay & Minnesota or Green 
bay — Pepin, as it was then called ? . 

A. No. : 

Q. Did you know Henry Ketchum at the time you went onto 

this road, in 1870? 

A. I did. 

Q.' How long had you known him? 

A. I think, for a year or two. 
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Q. Any more than that? 

_ A. Not more than two years, 

Q. Where did you meet him? 

A. In Green Bay, I think, for the first time. 

. In connection with business? 

A. Well, I met him socially; we were introduced; I had no busi- 
ness with him the first time I met him. 

Q. Did you have any business with him at any time before you 
went into this road ? 

A. We were not associated in business until I became connected 
with this road. 

Q. Had you any business dealings of any kind with him before 
you went into this road? 

A. I had not. 

9 Had you any with Mr. Hiles at the time you went into this 
road ? 

A. I had not. 

Q. When did you first meet Mr. Hiles? 

A. I think, in 1871. 

. About a year after you went into this road? 

A. About a year after; yes, sir. 

Q. When did you first hear that there was such a road as the 
Green Bay & Minnesota or the Green Bay & Lake Pepin road— 
that there was such a company organized? 

A. In the winter of 1869 or 1870 I visited Governor Horatio Sey- 

mour at his home in Utica, New York; he then was a be- 
140 liever in wooden railroads, and su ted that a wooden rail- 

road from Green Bay to New London would be a very good 
enterprise for Green Bay. 

Q. You mean a road with wooden rails instead of iron? 

A. I do; he inspired ine somewhat with his enthusiasm and be- 
lief, and when I returned I went to Madison and obtained a charter 
from the Legislature for a railroad between Green Bay and New 
London, intending to build u wooden railroad that distance—forty 
miles in length. . 

Q. What was the name of the road you asked on the charter for? 

A. I think it was the Green Bay & Western railroad ; I am not 
positive. When I returned to Green Bay from Madison some di- 
rectors—some gentlemen came to me and represented that they had 
in charge a project for a railroad from Green Bay to the Mississippi. 

Q. Do you remember what directors made these remarks to you? 

A. W. J. Abrams and C. D. Robinson. 

9 stated that they had previously got a charter to build a 
roa 

A. They stated they had a charter. 

Q. That was an iron road, not a wooden road ? 

A. That was for an iron road. They thought that there was no 
encouragement for two roads to be built,and suggested that I should 
join them in assisting to carry out their enterprise; I think that 
was the first thing I ever heard of the Green Bay & Lake Pepin 
railway. 
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Q. That was in what vear? 

A. That was in the spring of 1870. 

Q. And you joined them in 1870, you say, immediately ? 

A. Yes, sir. : 

Q. In what capacity did you first act when you first joined these 
gentlemen ?. 

. I was chosen director and appointed vice-president. 

At the first meeting after you joined them in their enterprise? 

A. Yes, sir. 

. Was any of the railroad built at that time? 

A. About five miles had been graded from Fort Howard west. 

Q. That was all? 

A. That was all. 

Q. How much did you subscribe to the capital stock when you 


vent in, Mr. Kelly? 


A. I really have forgotten the amount. 

. Well, in round numbers? 

A. It was a few shares. 

Q. No considerable amount ? 

A. No large amount of stock ; no, sir. 

Q. As much as two or three hundred shares ? 

A. I could not say; it was not over $500; I could not say, under 
that, how many. 

Q. Did you pay up that subscription at that time? 

A. I don’t remember. 

Q. Have you ever paid it up? 

A. I think whatever I subscribed for I paid for ; yes, sir. 

Q. In full? 

A. I think so. 

Q. 500 shares? 

A. My recollection is that some one of those directors made over 
to me, at that time, some other stock. 

Q. Besides that subscription ? 

A. Besides what I may have subscribed. 

Q. That was as a bonus, a sort of gift, to induce you to go in ? 

A. I —— that was for the purpose to make me eligible to the 
offices of the company. 

_ Mr. Ketchum one that donated stock to you at that time? 

No. 
Q. Mr. Ellis? 
A. No. 
141 Q. Who are the directors that donated stock to you? 
A. My impression is that Mr. Abrams or Mr. Klaus—Anton 
Klaus—and perhaps both transferred some property to me. 

Q. Then your total subscription was not over 500 shares? That 
would be $5,000, and that, you say, was fully paid up, and as to the 
donation what was the amount of that? 

A. I don’t recollect; it was a very few shares. 

* e long did you stay director ſor the rond, Mr. Kelly, from 


DAVID M. KELLY ET AL. 


Witness refers to contract. 


A. J resigned in July, 1870. 

Q. You went in in April and resigned in July? 

A. I did. 

. I want to ask you one more question about the stock, Mr. Kelly. 
You say you paid it up in full? 

A. I say that my impression is that I paid it. I don’t swear that 
I have or have not. 

. Did you pay it in money? 

A. My impression is that 1 did. 

. You were then the vice-president and director of the company 
for about three months in 1870, were you?—and then you resigned 
July — as vice-president and director? 

A. I did. 

Q. Did you, then, after 1870, in July, cease to have any further 
connection with the company? 

A. Only such as was called for by my three contracts with the 
company. 

Q. You had no other relation with the company, except such as 
was called for by your three contracts? 

A. That is all. 

Q. Now, Mr. Kelly, when did you begin to build this roud under 
your contracts? , 

A. In 1870. 

Q. gg y after you took your contracts you began to build? 

A. Yes. 

Q. How soon did you build the first five miles? 

A. I cannot now state. 

Q. How soon did you build the first ten miles? 

A. That I am unable to state. 

Q. When did you begin to run any trains or cars upon any com- 
pleted portions of the road? 

A. In the fall of 1871. 

Q. Ss did not build any road, then, in the summer of 1871? 

A. Yes. ' 

Q. You did not build any road, then, in the summer of 1871? 

A. Yes; we graded, I think, some 20 or 25 miles. 

Q. But did not get it ironed ? 

A. Did. not get it ironed until 1871; graded and got out the ties; 
got out the right of way, and built some bridges. 

Q. Well, now, just as soon as you began to run any cars on the 
road that, I understand you, was in 1871? 

A. Yes, sir. 

Q. Who, at that time, was in charge of the operation of the road— 
tliat is, fur instance, made freight contracts, or directed freight rates 
on the road? Who was in charge of that matter? 

A. E. J. Shaylor. 

Q. You had nothing whatever to do with that? 

A. Except as called for by my contract. 
. Well, how do your contracts call for? 
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A. Shall I read the contracts? 
Q. Yes, sir. Please read the clause in the contract that refers to 
the operation of the road. : 
142 A. “That the said party of the first part, in consideration 
of the covenants, promises, and agreements hereinafter con- 
tained ”—this is in the contract of July 23d, 1870—“ on the part of 
the said party of the second part, doth covenant, promise, und agree 
to engage in the service of the party of the second part, as its general 
agent and manager, for all and singular the purposes hereinafter set 
forth.” Whatever I did in regard to the operation of the road was 
done under the clause of the first contract. 

Q. You followed that clause, did you? 

A. I did so, to the best of my ability. 

Q. Yes; you were then, under your contracts, in general charge, 
management, and operation of the road as soon as there was any 
road? Is that the fact? 

A. I was in charge, so far as this contract provides. 

Q. Is that the fact? Please answer my question. Please answer 
the question if you were general manager under your contract, or 
any other way in charge of the management and operation of the 
road ? : 

A. I was performing the duties of agent, or as general manager of 
that road, under that provision of the contract, subject, of course, to 
the dictation of others. 

Q. Now, Mr. Kelly, how often were directors’ meetings held in this 
road between the date of April, 1870, and the ensuing fall ? 

— I think there were several meetings. I cannot state the num- 

r. 

Q. Did you ever attend any of those directors’ meetings? 

A. Not usually. 

Q. Did you ever? 

A. Whenever anything was brought up in relation to my contracts 
I think I was present. 

Q. Well, how many, in round numbers, of those meetings did you 
attend? Did you attend half of them, do you think? 

A. No. ° 

Q. A quarter of them? 

A. I might have attended a quarter of them. 

Q. Well. Now we will put the same question as regards the time 
between the fall of 1871 and the fall of 1872: Were you generally 
present at the directors’ meetings between those dates? 

A. Not usually. 

Q. Were you ever? 

A. Yes. 

Q. Were you present at a quarter of them ? 

A. I think not. ° 

Q. Well, were you present at a fifth of them ? 

A. I think very likely I might have been present at a fifth of 
a anything caine up which required an explanation 
of me. 
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Q. Now, with reference to this contract that was made, you sa 
that you operated this road under a contract and had charge of it 
as general manager under a provision of the contract? 

A. I stated—you don’t state exactly right, Mr. Larned. I stated 
that, under the provision of this contract, I had charge of the opera- 
tion of the roud to that extent, subject to the dictation of others who 
were also interested in the road. 

Q. Who were the others, Mr. Kelly? 

A. The others were, of course, the directors and Henry Ketchum, 
president. 

Q. Henry — was president during that time? 

A. Yes. 
143 . Was Hiles a director? 
A. He was not. 

Q. Were you subject to the dictation of Ketchum in the matter 
then? 

A. Ves, sir. 

Q. Any other party ? 

A. Yes, sir. 

Q. Well, what other? 

A. I was subject to the dictation of the parties who had purchased 
the bonds of the road and who resided in New York. 

Q. Were they directors at that time ? 

A. They were not. 

. How came they to dictate to you? 

A. Simply because they were furnishing the money, and I deemed 
it proper to advise with them. 

. Then manage the road according to their advice? 

A. Yes, sir. : 

Q. How did the directors like that? 

A. The directors were willing to carry out the wishes of the East- 
ern parties. 

Q. Then you obtained the wishes of the Eastern parties? 

A. The Eastern parties were not consulted in regard to the minute 


details. 


Q. Well, what were they consulted in regard to? 

A. Anything of any great importance. 

Q. The minute details you managed yourselves? 

A. Managed by the co-operation of the directors of the road and 
the president. 

Q. But in matters of importance you say the Eastern parties would 
tell you what they wanted done? 

A. I say in some matters of importance. 

Q. In a number? 

A. Ves, sir. 5 

Q. Will you name, Mr. Kelly, if you please, any matter which 
you consider of importance which was so directed upon the board 
of trustees by the Eastern parties through you? : 

A. Well, the location of the road was decided upon by the parties 
at the East. a 
Q. That is all spread upon the records there, is it? 
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A. A portion of the location of the road; I don’t know whether 
it is on the records or not; my impression is that it is not. 

Q. Then the directors of this road did not locate it, but you lo- 
cated it after consulting with the Eastern parties? Is that it? 

A. No; the Eastern parties, in some instances, expressed a desire 
as to some portions of the location of the road. 

Q. What parts? 

A. Well, for instance, John I. Blair eame out and located the road 
from Merrillon to the Mississippi river; came over the line of the 
road which we had thought was the best and approved of it, and 
that location was made. 

Q. Who made the location from Merrillon eastward to Green Bay? 

A. That was made by the engineer of the company and the officers 
of the company. 

Q. Did you have anything to do with it? 

A. Yes, sir. 

. Now, is it not a matter of fact, Mr. Kelly, that you selected that 
route and then submitted it to those directors and they agreed with 
you about it? 

A. That line had been surveyed out before I became connected 

with the company. 
144 Q. Exactly the same location ? 
A. Well, there had been a variation of lines here and there, 
but the general direction of the lines was determined upon before I 
became director of the company. 

Q. Did you fully approve of what the directors had done in the 
way of location ? 

A. No, sir. 

Q. You made some changes ? 

A. Yes, sir. 

. And they agreed to all your changes? 

A. I made somechanges after consultation with some of the Eastern 
bondholders. 

Q. And the directors agreed with them? 

A. — did act as agreed upon by the Eastern bondholders and 
myself. 

Q. You say, Mr. Kelly, about the same time, or perhaps, a little 
later—you gave the date—you was made an agent of this company 
with pretty general powers under power of attorney ? 

A. I havn’t said so. 

Q. You said in your direct examination you read the power of 
attorney making you general manager. 

— did not make the statement, however, which you put into my 
mouth. 

Q. Now, you were made by that power of attorney an agent of the 
company for certain purposes, were you not? ° 

A. I presume that will be the legal construction of the power of 
attorney. 

Q. Did you act under your power of attorney ? 
A, To a certain extent, I did. 
Q. You sold bonds under it, did you not? 
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A. Yes, sir. 

Q. Didn’t you have in your possession as such agent, Mr. Kelly, 
almost every single bond that was issued by this company ? 

A. This contract fully sets out—— 

Q. I want you to answer my question. Did not you have under 
your control at the time that power of attorney was given you, or 
soon afterwards—as soon as they were issuéd, all the bonds of the 
company ? ä 

A. I had under my control at one time and subject to the condi- 
tions of contract and that power of attorney all the bonds of the rail- 
road company. 

Q. And didn’t you go to New York and sell those bonds? 

A. The negotiation extended over a period of two or three years, © 
during which I made several trips to New York. 

Q. But you did sell some in New York ? 

A. Yes. 

Q. And you got iron for them ? 

Only a very small portion. 
Well, you got money for the rest? . 
I received iron and money for the bonds; a small portion of 


Per you tried to sell them in Europe, didn’t you? 

id. 

. And you sent Garsia over to sell them fur you in Europe? 

. I substituted him as my attorney. 

Well, you don’t answer my question directly, Mr. Kelly. 

Now, I asked a simple question. Did you or did you not send 

Garsia to Europe, no matter in what capacity, for the purpose of 
selling bonds of the Green Bay road ? 

145 A. Under my power of attorney from the company I did 
send Garsia abroad. * 

Q. Now, did you or did you not, when you sent him, telegraph him 
that you had sold bonds here, and that he might discontinue the 
sale there? é 

A. Not exactly. 

Q. Well, substantially, then ? 

A. I telegraphed him not to make any contracts whatever until 
he had received my letter of that date; then 1 wrote to him the same 
date stating that I had sold a portion of the bonds in New York. 

Q. Did you see the records of the Green Bay road—of its meetings 
of the directors—when you were not present at those meetings ? 

A. I think probably I did. 

Q. Well, now, is it not a fact, Mr. Kelly, that you did, every one 
of them ? 

A. Well, I have no doubt that I saw them subsequently, but I 
cannot say I saw them immediately. 

. Now, is it not a fact, Mr. Kelly, that while you were acting 
under this contract, as you say, you prepared a number of resolu- 
_ - had them introduced into the board of directors and passed ? 

A. NO, Sir. 


Q. You never prepared one? 
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‘A. No, sir. 
Q. You never caused one to be prepared ? 

A. Most of the resolutions were prepared by the attorneys of the 
company. 

Q. Did you never indicate to the attorneys what resolutions you 
wanted passed ? 

A. In some instances. 

. In how many instances? 

A. Half a dozen. 

Q. In every instance where you wanted a resolution passed did 
you not indicate it to the officer and have it done? 

A. I think not; it was customary for the directors to have the 
resolution preparcd by the attorneys of the company before the 
meeting. 

Q. Who were those attorneys? 

A. W. H. Norris and T. B. Chynoweth. 

Q. Now, Mr. Kelly, tell me, as nearly as you can, how many reso- 
lutions you gave Norris and Chynoweth to prepare which were sub- 
sequently passed by the board ? 

A. I cannot state how many resolutions; there were a number 
that Norris and Chynowetli prepared at my suggestion; I cannot 
now say how many. 

Q. Well, have you any idea at all? 

A. Oh, there were several. 

Q. So none of those resolutions which you have read here on your 
direct testimony were prepared by you? 

A. Not that I know of. 

Q. When you prepared a resolution of that kind didn’t you write 
it out on a loose piece of paper roughly embodying your views and 
hand it over to them to be put in shape? : 

A. In some instances. 

Q. Now, you say, Mr. Kelly, that it was customary for this com- 
pany—for resolutions to be adopted in that way. Do you know whether 
it is customary, asa general thing, in railroad building. for inde- 
pendent contractors of the road to introduce a resolution at the 
directors’ meetings ? 

A. I am vot aware that it is the custom. 

Q. You had, however, no other experience in roads except this 
one, so your testimony would not be conclusive on that point? 

A. I suppose it would be competent for me to say that I did not 

introduce a resolution while I was contractor. 
146 Q. Now, vou say, Mr. Kelly, while you were acting under 
_ this contract Mr. Ketchum was also acting in the matter of 
getting right of way. Is that a fact that he was right-of-way agent ? 

A. Mr. Ketchum was not the right-of-way agent in name, but, as 
a matter of fact, he attended principally to getting up the right of 
way, and also to obtaining local aid. : 

Q. He did attend to the right of way and local aid, did he? 

A. He gave his time to those two departments. 

Q. Well, did he alone do so? | 
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A. Very little right of way was obtained without Mr. Ketchum 
being present. 

Q. Didn’t Mr. Abrams act as an agent for getting right of way ? 

A. I think before I became connected with the road Mr. Abrams 
had been acting in that capacity. 

Q. Never after you became connected with it? 

A. In very few instances. 

Q. Didn’t Mr. Van Buren Bromley ? 

A. I think about the time I became connected with the road. 

Q. Did he act for a year? 

A. Mr. Bromley may have been under a salary for a year, but 
very small portion of the — was engaged in work. 

Q. Now, is there any other person besides Mr. Bromley who was 
under a salary as right-of-way agent? 

A. I think not. 

Q. How about Robinson; didn’t he get any right of way? 

A. I don’t think he did. 

Q. Didn’t Merrill get any right of way? 

A. Merrill in some instances later obtained some right of way—in 
some individual instances. 

Q. Was he employed for that purpose? 

A. Mr. Merrill was employed as general utility man. 

Q. It is a new office to me. 

A. Because you are not acquainted with railroad business. 

Q. Will you please explain to me here an understanding of what 
a general utility man is? 

A. I will explain to you to the best of my ability. Take Mr. 
Merrill, for instance; we paid him a salary of $50 or 860 a month; 
perhaps to-day he will be sent off to settle a cattle claim for killing 
somebody’s ox or cow; perhaps the next day he will be sent to check 
up a station ; perhaps the next day he was employed in the office 
assisting the treasurer, who might be driven with his work. 

Q. He was a sort of maid of all work? 

A. I have no objection to your calling it that. 

Q. Then he did, in his all work, buy a little right of way ? 

A. Occasionally he was employed in getting up rights of way. 

Q. That was L. G. Merrill? 

A. No, sir; E. W. Merrill. 

Q. Were there any other men employed in getting right of way? 

A. I have testified, in my direct examination, that George Hiles, 
while performing his contracts for grading certain portions of the 
road, obtained for the company rights of way in — two, three, 
or four instances in order to facilitate his work ; he was forbidden in 
a number of instances to go on certain farms or tracts of land until 
rights of way were obtained. 

Q. Did you get any rights of way yourself, Mr. Kelly? 
147 A. In a very few instances I presume I did. 
Q. While you were acting under this contract? 

A. I think so. 

Q. Didn’t you consider that rather inconsistent with the terms of 
the — 
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A. I considered, under my contract, that I was bound to do any- 
thing that was necessary to finish the road. 

Q. And run it and manage it? 

A. In some instances I did purchase for the company rights of 
way. 

0. Well, return to this contract one moment, Mr. Kelly. Didn't 
you go into the road with the express purpose of taking this con- 
tract ? 

A. I did not. 

Q. When did the idea first occur to you? =, 

A. Well, I think a very few days before the contract was made. 

. Who suggested it to you? 

A. I think it was an emanation of my own brain. 

Q. You concluded, then, after you had been director for awhile, 
that you would make the most money in building the road ? 

A. No, sir; that was not it. 

Q. Well, how. was it? 

A. I think I was induced to go into building that road by a feel- 
ing of patriotism—by a desire to build up that country and benefit 
Green Bay. 

. That was your native home? 

A. My adopted home. 

Q. You said you came there in 1869, as I understood you ? 

A. No, sir; I became connected with the road first in 1869. 

Q. When did you first come there? 

A. I think I visited Green Bay in 1867. 

Q. When did you adopt it as your home ? 

A. 1868. 

Q. Well, you had been there two years ? 

A. Yes, sir. 

Q. And in two years your Wisconsin patriotism was so enlarged 
as to induce you to take this contract? 

A. Yes, sir. 

Q. And you did not expect to make money out of it? 

A. I thought I might make some money, but my idea then was 

Q. Now, didn’t you think you would make a great deal of money 
out of it indirectly, Mr. Kelly ? 

A. No, sir; I did not. 

Q. You didn’t expect to make any money out of anything con- 
nected with the railroad, and you went into the building of the road 
simply to improve the condition of the northwest country ? 

A. You don’t understand me; I stated that something of that 
kind was the chief ruling influence. 

Q. You did not expect to lose any money ? 

A. But I also, as I said, expected to make some capital stock of 
the railroad under the contract. : 

Q. Did you ever, in fact, make any, Mr. Kelly ? 

A. Yes, sir. 

Q. About how much stock do you now own, Mr. Kelly? 

A. I bun about 5,000 shares. 

Q. About $500,000 worth of stock ? 
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A. Yes, sir. 

Q. Did you make that under this contract? Well, now, was not 
that something in addition to patriotic feeling ? 

A. It was not when I became connected with the company, but 
when I took the contract, as I said, it was an indacement—the hope 
to own and control some of the stock of the road. 

Q. And so it turned out. How much right of way did the road 

own when you went out on it as contractor ? 
148 A. When I left the road as contractor ? 
Q. When you went onto it. You say some of it was 
graded—I think five miles—at that time. 

A. I don’t think the railroad at that time held a good title to 
more than two or three miles of right of way when I took my first 
contract. 

Q. Not more than how much ? 

A. Not more than two or three miles. 

Q. Well, when was the right of way mostly obtained, then; I 
suppose before you built the road ? 

A. It was obtained, a large portion of it, while the road was being 

constructed ; some of it was taken afterwards. 

Q. You said in your direct examination, I think, that about a 
quarter of the right of way was donated to the road? 

A. I said that, in my judgment, that was about the portion of do- 
nation. | 

Q. Now, Mr. Kelly, while you were aeting in the capacity of con- 
tractor and general manager—general agent—from December, 1871, 
to December, 1877, who was president of the road ? 

A. Mr. Ketchum was president the chief portion of the time; I 
cannot now say when he became president. 

Q. Did you know Ketchum during all that time? 

A. I did. 

Q. Did you know him pretty well ? 

A. I knew him as one man must know another who is associated 
in the business of constructing railroads. 

Q. When he was president he was out with you, was he not— 
out on the construction of the road—pretty near all the time? 

A. No, sir. 

Q. How much of the time was he, about? 

A. Mr. Ketchum was engaged—the construction of the road 
commenced in 1867 and was completed in the fall of 1873. I think 
Mr. Ketchum gave nine-tenths of his time to the matters of the com- 
pany, with the construction and operation of the road. 

0 was out where you were building and constructing the 
ron 

A. Occasionally with me on the road. He was in one portion of 
the road and I at the other. 

Q. You were engaged in one general business? 

A. No, sir; we were not. 

Q. I understand the official position perfectly; what I want to 
know is this—whether your interests and Mr. Ketchum’s were not 
identical ? 
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A. They were not. 

Q. Well, what difference was there ? 

A. Mr. Ketchum was president of the company; I was contractor 
with that company. 

Q. Were not you both trying to get the road built ? 

A. I presume so. 

Q. Was not that the object you both had in view at that time? 

A. That was my object ; I cannot say what Mr. Ketchum’s object 
was. 

Q. Then my first question might just as well have been answered 
in the affirmative. Didn't you perform, in addition to the duties 
called for by your contract of construction, the duties generally per- 
formed by the superintendent and general manager of the railroad ? 

A. Under the contract with the railroad company, dated Febru- 
ary 12th, 1872, it was provided, among other things, that I should 

engage in the service of said party of the second part (mean- 
149 ing the railway company), for all and singular the purposes 

hereinafter set forth, as its chief officer and construction agent, 
and to perform during the continuance of this agreement the duties 
usually performed by a superintendent or general manager of a rail- 
road company. 5 

Q. Exactly ; that is sufficient. Now, Mr. Kelly, did not you get 
paid ſor that? 

A. Except only as I was paid under the general provisions of the 
contract. 

Q. Did not you get a salary ? 

A. I received a compensation of $5,000 a year and certain capital 
stock of the company. 

Q. Exactly. Who paid you that? 

A. It was paid to me by the railroad company. 

Q. Now, does your experience with railroads tell you whether it 
is — for contractors to be on the salary list of the railway com- 

ny! 

A. I have known of cases where a certain amount of profit was 
guaranteed to the contractor. 

Q. Will yoy please tell me, in answer to my question that I put, 
whether your experience as a railroad man furnishes you with a 
single instance where a mere naked contractor of the road has been 
on its salary list at so much a year as one of its officers ? 

A. I do not now recall an instance of that kind as stated by you. 

Q. What connection had Mr. Hiles with this road ? 

A. As contractor. 

Q. Under your 

A. Yes, sir. ) 

Q. Subcontractor ? 

A. Yes, sir. . 

Q. What did he contract for? 

A. He contracted for grading the portion between Grand Rapids 
and Dexterville, and was interested with another in a contract be- 
yond Dexterville for grading. 
Q. Anything but grading? 
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A. I think he had a tie contract. 

Q. Who paid him? 

A. He was paid from the treasury of the company. 

Q. Did not you pay him? 

A. No, sir. 

Q. Then you did not contract to build this road entirely ? 

A. Yes, sir. : 

Q. Why did not you pay Mr. Hiles? 

A. Because my contract provided that all disbursements should 
be made through the treasury of the company. 

. Then he was paid on your vouchers? 

A. I approved the vouchers.on which he was paid. 

Q. Was the amount paid him deducted from your contract ? 

A. That could not have been, Mr. Larned, for this reason: That 
my compensation was a fixed sum each year and a certain amount 
of stock, and of course his compensation could not have been de- 
ducted from that. 

Q. What was the compensation given you for? Was not it for 
building the road ? 

A. Yes, sir. 

Q. Then was not you bound to build the road ? 

A. I was bound to build a road under my contracts. 

Q. Does not that require you to build a road? — 

A. In that sense you cannot—— 

Q. Then your contract did not include grading ? 

A. It did. 

150 Q. Why did you not pay for it, then ? 

A. Because the contract expressly provides that out of the 
proceeds of the local aid and mortgage bonds the road shall be built, 
and all disbursements shall be made through the treasury of the 
company. ‘The money they paid Mr. Hiles came from either the sale 
of local ie or the negotiation of the mortgage bonds, and the dis- 
bursements under my contract were made to me by the treasurer. 

Q. To whom did — local aid bonds belong ? 

A. They were given to me by the company, with the understand- 
2 I was to use the proceeds to pay for the construction of the 
road. 

Q. In your accounts with the company did you put that on the 
credits you received for municipal and local aid ? 

A. Certainly. ° 

Q. And you paid Mr. Hiles out of that? 

A. Mr. Hiles received his moneys out of the proceeds of the nego- 
tiation of certain bonds. | 

Q. What bonds? ; 

A. Well, the mortgage bonds. I cannot tell what particular bonds 
Mr. Hiles may have been paid from. 

Q. 4 yet the amount does not appear in your accounts? 

A 


No. 
Q. Well, then, did you not credit it as much as you got of the local 
aid in your accounts? 
A. Certainly. 
21—147 
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Q. And yet he was paid out of it? 

A. Certainly. 

Q. And yet his amount paid does not appear in your accounts? 

A. I don’t think you understand at all the situation. From the 
report from which I have read it appears that under my contract of 
1872 all the proceeds of local bonds and mortgage bonds were to be 
mid to the treasurer and were to be used in paying for construction 
items, and disbursements were to be made through the treasurer of 
the company. Now, then, when Mr. Hiles was entitled to $5,000 or 
$10,000 under the contract of the company the treasurer of the com- 
pany paid it out of the proceeds of the local bonds or the mortgage 

nds. . 

Q. Then you did not receive, as you said a moment ago, the whole 
proceeds of the municipal aid ? 

A. I received the whole proceeds and turned it over to the treas- 
urer. 

Q. You turned it over to the treasurer—you did not keep any of it? 

A. No, sir. 

Q. Then your contract did not provide that that should be part 
of your compensation? 

A. It did not. 

05 Then your contract did not require that you should build the 
road ? 

A. Well, I understand otherwise, but your legal construction may 
be the right one, possibly. 

Q. The portion that Hiles built, for which the company paid him— 
is that so? 
A. Mr. Hiles graded a portion of the road and furnished some ties, 
for which he was paid from the treasury of the company. 

Q. Well, whose was the money that paid him? 

A. I think it was the company’s money. I think that would be 
the construction of my contract. 

Q. It was not your money that paid him ? 

A. Not unless I was entitled to the proceeds of the mortgage bonds 
and local aid bonds, and I think I was not. 

Q. Do you know how much money was paid Mr. Hiles by the 

company ? 
151 A. I could not tell how much Mr. Hiles’ contracts footed 
UP the papers are in the hands of. the company. 

Q. Who made his contracts? 

A. They were made principally by myself, I think. 

Q. They. were made between you and him? 

A. No; I think the contract was signed by the president. P'ossi- 
bly by myself. I don’t now recollect. 

Q. You made the contracts and had the president sign them ? 

A. It may be that they were signed by the company. I cannot 
now state. : 

Q. Can you turn to any place in that record book where there is 
any resolution authorizing any contract with Hiles for grading ? 

A. I cannot now turn to any resolution of that kind. Whether 
there may have been I cannot tell. 
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a You don’t know for a fact that there is no such resolution 
there ! 

A. I don’t. My knowledge is not very certain either way. 

Q. Now, you drew up the contract, you say, between Mr. Hiles 
and the company, and it was subsequently signed by Hiles, or 
Ketchum, as president ? : 

A. I did not say so; I said that the contract between—the con- 
tract for grading done by Mr. Hiles was negotiated by me—that is, 
I had talks with Mr. Hiles in regard to it. 

Q. Well, the difference between you and me is that you aay it 
was negotiated by yourself and I say it was drawn up by yourself. 
That is no matter. 1 mean you managed or arranged or negoti- 
ated that contract between Hiles and the company. 

A. I did so; but by whom the contract was drawn or by whom 
it was signed I cannot now state. 

Q. And you don’t know the amount of it? 

A. I don't. I recollect that Hiles received $13,000 or $14,000 in 
capital stock of the company at par as one portion of his compen- 
sut ion, but how much money he received I cannot now state. 

. How much grading did Mr. Hiles do? 

A. I think that Mr. Hiles was interested in perhaps fifty miles of 
grading; interested individually and as a partner with a Steven’s 
Point man whose name I have now forgotten. 

Q. About fifty miles? 

A. I think so. 

Q. How much grading did Mr. Harriman do? 

A. I think Harriman and Fetherly graded to the Wolf river, 
which would be thirty-five or thirty-six miles. 

Q. That would be thirty-five miles between those two; and there 
were five miles graded when you went there. Were Harriman & 
Co. paid the same way that Hiles was paid ? 

A. Harriman & Co. were paid. Mr. Klaus was president at the 
time of their contracts, and they were paid through the treasury of 
the company. 

Q. I don’t care whom they were paid through. I want to know 
whose money it was that po them. 

A. Brown county voted $150,000 local aid bonds. 

Q. That is the county in wliich Green Bay is? 

A. There were $100,000 or $150,000, I am not certain, and I ar- 

ranged in New York for the negotiation of those bonds in 
152 advance of their receipt for a $100,000 as received, and I drew 
for the money as it was needed from time to time on the 
Harriman and Fetherly contract. 

Q. You paid Harriman, then? 

A. No; did not. 

Q. What do you mean by drawing for the money ? 

A. Well, I drew the money myself, and it went into the account 
of the company, and Harriman might have been paid one or two 
monthly payments while I was in Green Bay. 

d. How much were they paid by the company, do you recollect? 
Was it $100,000? 
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A. $50,000; I think it was in the vicinity of $50,000, all told. 

Q. Out of the company’s money ? 

A. Out of the money realized from those bonds. 

Da you recollect whether or not there is any resolution on the 
record book of the company authorizing the making of a contract 
with Harriman: & Co. for grading ? 

A. I cannot tell whether there is a contract of that kind or not. 
I think that contract was made before 1 became a contractor. I 
think so. 

Q. Now, Mr. Kelly, you say that under three contracts, which you 
have introduced in evidence, you contracted to build a railroad from 
Green Bay or Fort Howard to the Mississippi river, upon certain 
compensation therein named. Was there — compensation agreed 
upon between you and the officers of this railroad company except- 
ing as named in those contracts ? | 

A. I think not. 

Q. You have stated in your direct examination that there is no 
place along the line of the road after you get out of Green Bay 
where, in any town, more than three to five acres is necessary for 
depot grounds and purposes of the railroad? Are you as sure of 
that as of anything else you have sworn to, Mr. Kelly ? 

A. That was the fact up to the time I left the road in 1877; and, 
in my judgment, it is true since after 1877. 

Q. Well, don’t you know as a matter of fact that occasionally 
warehouses are built in the region of depots on roads which handle 
grain? 

A. I know that is sometimes done. 

Q. Well, now, how much ground do you suppose it would take 
for depot grounds and proper warehouse room and proper facilities 
for shippers, at a station where grain was handled ? 

A. That would depend very much on the location of the track— 
location of the side track—and upon the location of the buildings. 

Q. Might it not take ten acres? 

A. No, sir; there are places where ten acres might be used for 
that purpose, but not absolutely necessary. 

Q. What has the company been using this Sechlar land for; do 
you know? 

A. My impression is that a portion of the side track is on that land. 
1 Q. 04 you know how much land is taken up and that is used 

lere 

A. When I left the road there was not over a quarter of an acre 
used, in addition to the right of way occupied by the side track. 

Q. I mean how much altogether, including the side track, ware- 
houses, and depot grounds? 

A. There are no depot grounds there, as I recollect. It, is merely 
a switch. 

Q. 7 — do you know how much ground altogether is used 

ere? 
153 A. Not over 5 acres. 

Q. Do you know the location of the depot in the town of 
Arcadia? 
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A. I know where it is. 

Q. Is there any building near it? 

A. I think the nearest building is a brick block in the rear of it. 

. How near the depot does that building stand? 

A. Oh, I sup that might be within—I should think it might 
be within 125 feet of the depot. 

Q. Is there no brick building between that and the depot? Where 
is the hotel located! 

A. The hotel is located, I think, right in front of that brick build- 
ing, on the street. 

Q. Is it not a fact that the hotel backs up against the depot ? 

A. It was not when I left the road. 

Q. You don’t know about it? 

A. Since I left the road, in 1877, I have not examined the road. 

Q. Now, Mr. Kelly, you look at this deed from Frederick Meuhl 
that has been introduced here. This is a deed from Frederick Meuhl 
to David M. Kelly. The consideration seems to be one dollar and 
other valuable considerations. What were the other valuable con- 
siderations? 

A. tL cannot state what they were. The deed was not obtained by 
myself. 

* This a deed from Frederick Meuhl and Dorothea Meuhl, his 
wife, of Outagamie county—another deed. This one is dated—re- 
ferring the first one—filed for record on the 4th day of August, and 
this one—referring to the second one—the 2nd of January, 1877. 
The consideration here is simply one dollar, and no other considera- 
tions are noted. Do you know whether there were any other? 

A. I presume that, generally, a portion of the consideration was 
the desire to assist me, as contractor, in the construction of that road. 

Q. Have you any warrant for that assumption, Mr. Kelly? 

A. I believe that was the representation made to all these parties. 

Q. This party here that I have mentioned here, did he say so 
to you? 

A. No. 

Q. Here is a deed from Henry Robbins and Minnie, his wife, to 
Duvid M. Kelly. The consideration named is $1—no other. What 
was the other consideration, Mr. Kelly? 

A. Same answer as in the previous case. : 

Q. Here is a deed from Simeon W. Munger and wife and David 
M. Kelly. Consideration named on the deed is $1. What was the 
other considerations, if any, Mr. Kelly? 

A. In that case I once had a conversation with Mr. Munger, in 
which he expressed a very strong desire to have the road built, and 
— that I would succeed in building it, and he expressed him- 
self willing to do anything he could to help me along toward the 
completion of the road. 

Q. And wanted the road completed? 

A. Yes, sir. 

Q. And for that reason was willing to give some land? 

A. Yes, sir; and because he wanted to assist me in my undertak- 


ing. 
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Q. You fully explained to him, I suppose, that you had nothing 

to do with the completion of the road, except that you were a mere 
contractor? He understood that fully, did he. 
154 A. I think he did. I think that was generally understood 
all through the country. 

. You remember, in that conversation with Mr. Munger, of tell- 
ing him those facts ? 

A. I remember of stating to him that I had a contract for build- 
ing the road. 

Q. You stated that in so many words? 

A. Yes, sir. 

Q. Where was that? 

A. In Seymour. 

Q. What date? 

A. I cannot give the date. 

Q. You don’t know anything near the date? 

A. I probably could not give within two or three months of it. 

Q. What sort of a man is Munger ? 

A. So far as [ know, a very square, upright man. 

. Educated man? 

A. A man of more than ordinary sense and judgment. 

Q. What did he do for a living? 

A. I think Mr. Munger is a farmer. 

Q. Had he anything to do with railroad people? 

A. I don’t know. 

Q. Don’t you know, as a matter of fact, that Mr. Munger believed 
that you were the president of that road or its general manager ? 

A. No, sir; I have no idea that he believed anything of the kind. 

Q. Are you sure that he did not? b 

A. I am sure. 5 

Q. Didn't you tell him that you could locate the road on his 
land? 

A. No, sir. 

Q. Didn't you offer to build tlie road on his land if he gave you 
that deed? 

A. No, sir. 

Q. Why did he give the deed, then ? 

A. I presume, for the reason that I have stated, that he was de- 
sirous of assisting me in completing that road. 

Q. Even if he didn’t come anywhere near his property ? 

A. But he knew just about where we were coming. 

Q. And you told him the road would be built on that line ? 

A. Yes, sir. 

Q. And he said in consideration of its coming on that line he 
would give you the deed? 

No, sir. 
Q. Why did he gave you the deed ? 
A. I cannot state unless my previous answer has stated. 
Q. You did not pay him anything for it? 
A. No; I think not. 
2 


You must have some consideration ? 
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A. I have stated the consideration. 

Q The consideration was—you have stated that ho wanted the 
road % 

A. Yes; and something else. I also stated that he wanted to 
assist me in completing my contract. 

. That was simply subordinate to his wanting the road? 

A. No; I think not. 

. It was not a matter of friendship? 

A. Not — I presume. 

Q. It was simply a business transaction, was it not? 

A. I cannot state as to that; I don’t know. 

Q. Well, he didn’t give it to you as a Christmas present; he gave 
it to you simply because he wanted to get a road there? 

A. I don’t understand it so. 
155 Q. Here is a deed from Marquis Wood and wife to David 
M. Kelly; consideration, $1. What other considerution was 

there, Mr. Kelly? 

A. I have stated in my direct examination that I had one or two 
interviews with Dr. Wood. Ile came in to see me at my office at one 
time and spoke about his desire of getting the county-seat at Manawa ; 
also of his desire of having the town platted at Manawa. 

Q. What do you mean — platting the town? You spoke of that 
several times in your examination. 

A. Well, I mean the laying out by an engineer of lots and streets 
constituting a town plat. It is afterwards duly recorded. 

Q. Well, you — in your direct examination that Dr. Wood 
wanted your assistance to plat a town. Now, will you please explain 
to me why Dr. Wood — not plat his town himself if he wanted to? 

A. Dr. Wood may, perhaps, have not had the money sufficient ; 
he may not have had the mechanical skill necessary to dictate the 
laying out of a town; he might have thought that a town laid out 
by me, perhaps, would be more likely to attract purchasers. The 
consideration that Dr. Wood mentioned to me, as I before stated, was 
first, that I should assist him in getting the county-seat at Manawa. 

. Please tell me how that is. 

A. Well, I presume he desired my influence. 

Q. Where? 

A. Well, I think very likely in the campaign? 

Q. In the campaign ? 

A. In the campaign, certainly. 

Q. What, political? 

A. Campaign for the change of the location of the county-seat. 

Q. That is a political matter, is not it? 

A. No, sir; it is not. 

Q. What sort of a matter is it? 

A. Well, I perhaps ain not any more familiar with the laws of 
Wisconsin in that respect than you are, but under the laws of Wis- 
consin by the signing of a petition by a certain number of residents 
of the county a vote can be had. 

Q. Petition to whom ? 
A. Petition, I think, to the authorities, who call a meeting, I 
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think, of the supervisors. By a petition of a certain number of in- 
habitants had in a certain way to the county supervisors a meeting 
can be called at which the residents of the county vote for a change 
or no change of the county-seat. 

Q. He wanted your influence in getting up such a petition ? 

A. No; he wanted me to assist generally to change the county- 


Q. I suppose you could sign the petition, could you not? 

A. No, sir. 

Q. Did you know many residents of the county ? 

A. Yes, sir. 

Q. Then you could talk to them and ask them to sign it? 

A. I suppose I could have done that. 

Q. Was that the consideration ? 

A. Dr. Wood didn’t so state. As I said, Dr. Wood said to me, in 
general terms, that he desired me to assist him in getting the county- 
seat changed to Manawa. He didn’t state in detail wy or want me 
to circulate a petition, or whether he wanted my influence at the 
town meeting, or whether he wanted some moncy from me to help 
him canvass the county. 

Q. He didn’t say that? 

A. He didn’t state. 

Q. Well, did you give him any money ? 

A. No, sir. 

Q. Did you go and circulate a petition ? 

A. No, sir. 

156 Q. Did you go to a town meeting? 

A. I didn’t. Dr. Wood said to me that when the time came 
he would like to have my assistance. He has never informed me 
that the time has arrived. : 

Q. He gave you the deed before he received the assistance ? 

A. Yes, sir. 

Q. Didn't he say anything about having the railroad located 
there at the time that deed was given ? 

: A. It was understood at that time that a road was to be located 
there. 

Q. Here is a deed from G. A. Randall and wife, of Appleton, Wis- 
consin, and Thomas J. Burdick, and also A. Burdick, of Black Creek, 
Outagamie county, Wisconsin, and Dorr Clark, of the city of Green 
Bay, party of the first part, and D. M. Kelly, of the city of Green 
Bay, party of the second part, conveying considerable property ; the 
consideration is the sum of one dollar. What was the other consid- 
eration for that, if anything, Mr. Kelly? 

A. Well, I think probably that was a matter of personal friend- 
ship as much as anything—the consideration of that deed. 

Q. Nothing said about a railroad there ? 

A. No, sir. Let me state to you that George A. Randall was the 
chief engineer of the railroad at that time. 

Q. He was the chief engineer? 

A. He was a personal friend of mine. He bought up a large tract 
of land dnd made me a present of that property. 
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Q. How did he induce Clark and Burdick—— 

A. He was the—Mr. Burdick was the party of whom Randall 
originally purchased the land, and he, Burdick, he owned an interest 
in ye 3 5 

Q. How much of this land is used for railroad purposes —this 
Randall land ? 5 

A. The right of way runs through a portion of it; how much I 
cannot tell, or whether the station is constructed on that same land 
I am unable to tell. 

. There is one there, as a matter of fact, Mr. Kelly? 

A. There is a station in that vicinity ; whether it is on that land 
or not I cannot tell. 

Q. Now, who located those stations? a 

A. Well, that is a difficult question to answer, because it was located 
by different influences. 

Q. Didn’t you have anything to do with it? 

A. I had something to do with the location of stations. 

Q. Now, Mr. Kelly, was there a single station located along the 
line of thut road after you had charge of it without consulting you ? 

A. Yes, sir; I think there was. 

Q. Well, what one? 

A. I think most of the stations in Trempealeau Valley were lo- 
cated without consulting me. 

Q. They were located without you having to say about it? 

A. They were not located for me, but for the company. 

Q. Before you built the road you knew where they were? 

A. No, sir. 

Q. You built the road without knowing where the stations were 


to be? 
A. Yes, sir. 

157 Q. Was that the case all the way through? 
A. No, sir. 


Q. How much—in what portion is that? 

A. Trempealeau Valley is about 65 miles of road. 

. You had nothing to do 
A. I say most of these stations were located without consulting 


me. 

. Not all of them? 

A. No, sir. 

Q. Who platted the towns, Mr. Kelly—the one I referred to before 
here—the one that Marquis Wood was interested in? 

A. I made that plat. 

Q. Personally? 

A. Through an engineer. 

What engineer? f 

A. 1 think I had three different engineers on that plat before it 
was finally settled. dire 

Q. Did the engineer of the road have anything to do with it? 

A. He had something to do with the road. 

Q. That was Randall, was it? 

A. Yes, sir. 
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Q. Now, here is this other deed from Sally Munger. I believe 
you said that was for an exchange or something of the kind? 

A. There were two deeds from Sally Munger. 

Q. They are not for different property, Mr. Kelly—I mean for 
different negotiations between you? : 

A. Yes, sir. | 

Q. But one was exchanged and the other was originally given 

ou? 
8 A. One deed was for the land called for in the original contract. 
The other deed was on account of an exchange which I made with 
Miss Munger, she desiring u certain strip of ground from me, and 
offering in exchange a certain piece of land somewhere else, and we 
made the exchange. I gave her a deed of the piece she desired. 

Q. I havn’t asked you about this; I asked you about S. Munger's 
deed. Here is a deed between Sally Munger, of Seymour, Outaga- 
mie county, Wis., and David M. Kelly, of Green Bay, party of the 
second part. It is dated the 20th of May, 1877; and here is another 
one between the same parties, dated the 1st of April, 1873. This 
earlier deed was, as I understand you, the one conveying property 
to you which you got in the first instance from Miss Munger ? 

A. I so understand it. ä 

Q. The consideration named in that deed is one dollar. 
there any other consideration ? 

— I had nothing to do with negotiating that matter with Miss 
unger. 

Q. I asked, was there any other consideration ? 

A. I think that Miss Munger understood that I had a contract for 
constructing that road, and she gave me that property for construct- 
ing that road. . 

Q. You had no negotiations with her at all? 

A. No, sir. 

Q. Didn't it strike you as a little strange — this getting of this prop- 
erty from a person you had never seen ? 

A. Not at all. The people through the country were very anxious 
to do all they could. 

Q. Now, Mr. Kelly, don’t you know as a matter of fact that each 
and every one of these deeds is given expressly on the idea that the 
road is to be located over the property? 

A. No, sir; I do not know that. 

Q. What is your best opinion about it, Mr, Kelly ? 

A. Well, I have no knowledge that any signer of one of those 
deeds signed it for that purpose. 

Q. You evade my question. I simply want to ask you 

158 whether it is not, in your best opinion, a matter of fact that 

every one of those parties that signed these deeds did so—par- 
tially at least ; I don’t say how much—for the consideration that the 
railroad should be located on or near that property ? 
A. I have already said that it is not. 
Q. That is not the consideration ? 
A. No,sir. 
Q. You will swear, then, that no one of these parties had, as a 


Was 
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part of the consideration of the conveyance to you of land, any idea 
or — 228 a road should be located upon the land conveyed or 
near it 

A. Iam perfectly aware that I am answering under oath, Mr. 
Larned, and I am also aware that I said no such thing, and I do 
not desire to say any such thing, because I don’t know what was in 
the minds of the —— at the time they executed those deeds, but, 
to the best of ny knowledge and belief, there was no such considera- 
tion 3 upon their minds at the time. 

Q. Mr. Kelly, here is a warranty deed from Ebenezer Thurston 
and wife to Kelly, Ketchum, and Hiles. Let us see what the con- 
sideration named there is. The sum of one dollar is the considera- 
tion named. Was there any other consideration ? 

A. Yes, sir. 

Q. What was it? 

A. That Henry Ketchum and myself should start a lumber yard 
— that town and endeavor to build up a place there and a business 
there. 

Q. You _ to do that? 

A. We did. 

Q. Did you do it? 

A. We did. ' 

Q. Was there any other consideration, Mr. Kelly? You say there 
was no other consideration fur the Thurston deed except those you 
have mentioned. 

A. I say I don’t know of any other; there may have been, but I 

don’t know of any. , : 
Now, was not it a matter of fact that part of the consideration 

was that Thurston and wife should have a pass from the railroad ? 

A. I never knew that there was any cunsideration of that kind 
promised. 

Q. Do you know that there was not? 

A. I don't; but my impression was that there was not. I am not 
certain. 

Q. Is that one of the railroad passes (showing a pass to — 

A. That is unquestionably a pass; formerly a pass used by the 
railway — gg * 

7 — sir. Is it a pass to Thurston and wife? 

. It is. 

Q. The same man mentioned in this deed, is it not? 

A. I presume it to be so. 

Q. For what year is the pass ? 


A. Itisa pase during 1873. | 
Q. Yes; this deed is dated August 22d, 1873. Mr. Kelly, will 
you look and see if that is one of the of this road ? 


A. That is unquestionably one of the passes. 

Q. To whom does it read ? 

A. Thurston and wife. 

Q. That is one of the railroad passes, is it, Mr. Kelly ? 
A. Yes, sir. 

Q. To whom is it given ? 
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A. E. Thurston and wife. 
d. For what year is it for? 
A. Good for the year 1874. 


(Passes here offered in evidence and marked Exhibit —.) 


Q. Who made the arrangement—Mr. Ketchum, Mr. Kelly ? 
A. By Mr. Ketchum. 
159 Q. Then you don’t know whether Mr. Ketchum presented 
Thurston a pass on account of the deed ? 

A. That I don’t know, if that was a consideration or not, but I 
presume not. 

Q. Is that your signature, Mr. Kelly? 

A. That is my signature, sir. 

Q. Look at the letter above it and see if you wrote it—not inside, 
but only on the back. 

A. That is my writing. 

Q. The letter reads as follows on the inside—the letter to which 
this is an answer. Will you please look at it and see if that is the 
letter in answer on the back ? 

A. That is undoubtedly the Jetter which I answered on the back. 


The letter is received in evidence and marked Exhibit F.“ 
The letter reads as follows: 


(Exmmr F.“) 


WHITEHALL, WIscoxsix, Jan. 7th, 1879. 
D. M. Kelly. 


Deak Sir: E. Thurston, of the town of Preston, made a deed to 
Kelly, Ketchum, and Hiles of forty acres of land. The agreement 
made at the time and the consideration was that Thurston should 
receive a life pass over the Green Bay & Minnesota railroad for him- 
self and wife. Only two short passes have been furnished him. He 
desires to inquire whether you intend to see that he has a 2 

Respectſully, ALLAN QUITHAMS. 


(The last question is objected to as incompetent, immaterial, irrele- 
vant, and as hearsay statement of third parties.) 


DEFENDANTS’ Couxskl.: I have already shown by this witness that 
the letter written upon the back of this letter which I have read is 
in the — of the witness. 

I now offer the letter which I have read and the letter upon the 
back of that signed by the witness in evidence. 


(The offering of the letter is objected to as incompetent and im- 
material, and especially because the letter is written by a third party 
and not by the individuals for whom it is claimed that the pass 
should have been given.) 5 


_ Derenpants’ Couxs kl.: I will now read the letter of Mr. Kelly's 
upon the back. 
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(Exnimr H.“) 


GENTLEMEN: Mr. Ketchum made the arrangement, whatever it 
was, but, if I remember correctly, he told me at one time that it was 
3 a life pass was promised in this ease. I must refer you 
to Mr. K. 

Very truly yours, D. M. KELLY. 


The letter is offered in evidence and marked Exhibit “ H.” 


Q. Do you know Mr. O. J. Allen, attorney and counsellor at law 
and collecting agent? 

A. I think I do not. 

Q. Did you ever hear of him? 

A. There is an attorney by the name of Allen at Independence, 
Wis. If that is Mr. Allen—if the Independence Allen is not O. J. 
Allen then I don’t know O. J. My impression is that I never met 
O. J. Allen. | 

Q. Now, Mr. Kelly, there is a warranty deed from Duke Porter to 
David M. Kelly, Ketchum, and Hiles, dated the 22d of August, 1873. 
The consideration named in the deed is $1. What were the other 

considerations, if any ? 
160 A. I have no personal knowledge in regard to that matter. 
Q. There is a deed from Leander G. Merrill and wife and 
Benjamin H. Merrill and wife to David M. Kelly, under date of 
July 20th, 1877. Did you say that that deed—you stated in vour 
direct evidence, I think, that that deed was given in fulfillment of a 
previous contract ? 

A. It was. 

Q. Was there any additional consideration given for the contract 
offered by the counsel for the defense ? 

A. The deed and contract were parts of the same arrangement. 

Q. The same consideration, then, would apply to the contract that 
applies to the deed ? | 

A. Yes; there is no different consideration for the deed than for 
the contract. 

Q. Does it convey the same land that the contract calls for? 

A. I so understand it. 

Q. On — direct examination you stated that when this matter 
came to be settled up there were a great many matters which you 
alluded to which entered into the negotiation between Merrill and 
yourself beside the matter of the original contract. Is that so? 

A. I don’t know as I comprehend the question. There was no 
other consideration for the deeds which were given on the final set- 
— than for the contracts by virtue of which those deeds were 
made. 

Q. I understood you in your direct examination to say that 
there was a large subscription of stock that entered into this mat- 
ter? : 

A: I stated that L. G. Merrill agreed to subscribe $50,000 to the 
capital stock of the company and give the company a certain right 
of way for the purpose of having the road located at a certain point. 
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Q. Was the contract with you for a deed made at the same time 
with the other one? 

A. One contract was, and one was made later. 

Q. What was the difference between the one that was made at the 
same time and the one made later? 

A. Well, the contract made at the same time with the railroad 
contract provides for the deeding to me of 40 acres of land and cer- 

in interests at Mormon Riffle. The latter contract with me pro- 
vided for the deeding to me of a certain long strip of land in Mer- 
rillon. 

Q. Now, what was the consideration for the contract to deed land 

ou? . 

A. I stated that in my direct examination, but I can repeat it if 
necessary. 

Q. No; don’t mix it up with the railroad one. What was the 
consideration for the contract to you? 

A. I understand what you mean. Mr. Merrill was very anxious 
to have a town located and built up at Merrillon, uear his property. 
He was also desirous of obtaining the stopping of the West Wiscon- 
sin trains at his town in Merrillon, and desired my co-operation in 
the matter. 

Q. Were you a member of the West Wisconsin road! 


A. 
2 
A. 
Q. 
A 


161 


Srloro>o > 


A. 
necti 


Q. 


No, sir. 

Had you any influence with that road? 
Some. 

How? 


. I was on personal friendly terms with the general manager of 


the road. 
Q. Now, didn’t you have influence with that road because 
you could connect this road with it? 9 


No, sir. 

Ever made any arrangements —ever transferred any freight? 
We transferred at Merrillon. 

Had you positive connections with them ? 

. Yes, sir. 

It was entirely a personal influence ? 

It was in 
. Had nothing to do with business? What was the other part? 


rt personal. 


I presume I might have had influence with them by my con- 


on as contractor of the railroad. 


Now, Mr. Kelly, is not that rather an evasion on your part? 


What interest in the world had the Wisconsin road in you as a con- 
tractor? 


A. 


The West Wisconsin officers knew that I was a contractor for 


the building of the Green Bay and Minnesota, and I presume they 
were desirous of having that road coinpleted. ° 

Q. Exactly. They wanted the road. Then, that was not a per- 
sonal matter with you ? 

A. So far as my personal influence is concerned, I was on personal, 
friendiy terms with at least one of the general managers of that 


road. 


DAVID M. KELLY ET AL. 175 


Q. Any questions ever arise between that road and the West Wis- 
consin that required settlement? 

A. We had some questions. 

. Did they ever ask any favors of the Green Bay road? 

A. A good many. 

Q. Now, Mr. Kelly, you stated in your direct examination that 
you were to have as further consideration for building this road, be- 
side what was expressed in the contract, whatever land might be 
given to you. You stated to me a few moments ago, on your cross- 
examination, that you were to have no consideration except what 
was specified in your contracts. Now, which of those statements is 
correct? 

A. Well, I don’t think I stated as you state, Mr. Larned. I stated 
that I am not aware that I was to receive any compensation outside 
of the compensation provided under my contracts. 

Q. Then you retract the statement you made in your direct ex- 
amination ? 

A. I don’t think I made —— that is contrary to that, Mr. 
Larned. If I did, I did it unwittingly. 

Q. Then, those lands of which evidenee has been introduced here 
which were given to you—donated to you by various pa;ties—were 
not any part of your considerations for building the road ? 

A. Not under the contract. 

Q. Were they in any other — 

A. It was understood by myself and the officers of the company 
that such tracts of land which I could get in that way were to be 
mine. 

Q. What officers of the company ? 

A. Mr. Ketchum, the president, understood it; the engineer un- 
derstood it. 

Q. You please give the names of those parties. 

A. Mr. Ketchuin was president, George A. Randall was engineer, 
and J. T. Alton was engineer for a portion of the time; W.J. Abrams 
was secretary for a portion of the time; Fred. S. Ellis was secretary 
for a portion of the time. 

Q. Now, you say that all these parties had an understanding with 
you that you were to have such lands as were donated to you or you 
could get donated to you as a part of the consideration for building 

the road ? 
162 A. I said that I thought that was the understanding among 
all the officers of the — 

Did you have any written understanding of that kind? 

A. I did not. . 

Q. Did you have any resolution authorizing any such thing? 

A. I did not. 

Q. Did you have any understanding with them, collectively, as 
officers of the road? 

A. When you say collectively you mean, I presume, any meeting 
duly authorized. No. 

Q. Was there any understanding except loose talk between you 
and these men at different times? 
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A. A general conversation and a general opinion was the extent 
of their understanding. 

Q. Did Abrams know of the donation to you of the Munger land ? 

A. I think he was aware of it; yes, sir. 

Q. Did he know of the donation to you of all the other pieces of 
land which have been alluded to here? 

A. IT am not aware that he was knowing to all the cases. I pre- 
sume he was to most of them. 

Q. Did he ever talk to you about it? 

A. I don’t recollect. 

Q. Never spoke to him about it? 

A. 1 don’t remember. 

Q. What makes you think he knew about it? 

A. Because Abrams was up and down the line frequently and as- 
sisted in getting some of these contracts. 

Q. That is a mere matter of inference on your part; mere suppo- 
sition? 

A. I think there are reasons for the supposition, but I don’t know, 
as a matter of fact, that he knew of every case. 

Q. Do you know, as a matter of fact, that he knew of any case? 

A. Yes, sir; the Seymour cases. 

Q. Those Munger cases? 

A. I don’t know. 

Q. Give me one. , 

A. I think he knew about most of the Seymour cases. 

Q. You think he knew. I want to know just exactly which one 
Abrams did know about. One of them —just name one. 

A. I repeat that I cannot gratify your desire fur a positive answer, 
Mr. Larned. I can only say that, while I think he knew all of them, 
I don’t know for certain. 5 ; 

. Will you please state why you think he knew? 

A. Because some of the contracts were in Abrams’ handwriting. 

Q. Can you state which ? 

A. I cannot. 

A. Have you them here? 

A. No, sir; but 1 have seen some of those contracts in his hand - 
=a P 
Q. Was the Robinson case in Abrams’ handwriting ? 

A. There was no case of that kind. 

Q. Robbins’ case, I mean? 

A. I don’t remember. 

Q. Munger’s? 

A. I don’t recollect. 

Q. Meuhl? 

A. I don’t recollect. I would like to add here that some of the 
contracts which were in Abrams’ handwriting were not in proper 
form and other contracts were obtained — — 5 

Q. Did Robinson know that you got those lands at Seymour? 

A. I cannot say whether he did or did not. 
163 Q. Did Somers know ? 


* 
>» i 
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A. Mr. Somers was up and down the road occasionally. I pre- 


_ sume he did, but I could not say that he did. 


Q. How about Klaus? 

A. I think Klaus knew, also. 

Q. Did you ever tell him? 

A. I don’t think that I did. 

Q. Then what you stated about the knowledge of all these officers 
is inference, is it, from the fact that they went up and down the road 
and you supposed that they must know ? 

A. Well, no, not entirely inference. I know that Abrams knew 
of some cases. 

Q. Because of his handwriting in the contract? 

A. Yes, sir, and because of his having obtained the contracts from 
the parties. 

Q. And as to the other officers you cannot tell? 

A. Ketchum also knew. 

Q. As to the other officers it is mere inference ? 

_A. No; Hancock, the treasurer, knew, because I talked it up with 
sim. 

Q. When. 7 

A. After the contracts were taken. 

. Four years after most of them were taken? 

A. I didn’t say four — or after—before I left the road. 

When did you talk with Hancock of this matter? 

A. Well, I should think it was two years before I left the service 
of the road in 1877. 

Q. At Green Bay ? 

A. Yes, sir. 

Q. You told him then of all those deeds you had in your name? 

A. No, sir. 

Q. What did you tell him about? 

A. Some contracts obtained in my name. 

Didn't tell him any of the naines? 

A. I don’t think I mentioned any of the names. 

Q. Why did you tell him about it? 

A. We talk nerally about the affairs of the company and my 
connection with the company; about the books, accounts, and papers 
of the company, and my account with the company. 

Q. You said in your direct examination that you paid about 
$2,500 in your contract for the purchase of land ? 

A. No, sir; I didn’t state that. I stated that I paid in cash, on 
account of the lands set forth in the bill of complaint, about $2,500, 
and that those lands cost myself and associate about $5,500. 

Q. Yes, sir. Well, now, lands which are under consideration 
here, of which these deeds were put in evidence, no money was 
paid. Is that so? 

A. In regard to those lands no money was paid. 

Q. Well, there was no money paid in any deed that I have shown 
you. Is not that the fact? 

A. Well, if the deeds shown me are the Seymour lands, and the 
Dr: a lands, and the Merrill lands, there was no money puid. 
—147 
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Q. Yes, exactly. 
A. In regard to the Duke Porter lands I have said that I don’t 
know anything personally about that matter. 

Q.- Mr. Kelly, you say that you have always intended to give the 
right of way and depot grounds, as soon as certain things were done, * 
to the railroad. Is that so? 

A. I didn’t state it in just that way. 

164 Q. Is that substantially what you said? 

A. No, it is not substantially what I said. I stated that it 
had always been my intention to give the railroad company rights 
of * and depot grounds as far as they stood in my name. 

Q. You say that you wrote a letter to Mr. Case, the receiver of 
this road, in which you offered to do that substantially, provided 
he would give you a bond of indemnity in certain cases ? 

A. That was a fact; yes, sir. 

Q. Don’t you know as a matter of fact, Mr. Kelly, that every one 
of those cases had been settled except in that Garsia case ? 

A. I don’t. I know that is not the case. 

Q. Which has not been? 

A. You will let me see the list. — I will tell you. The Anna 
Briggs case has not been settled by the company. 

A. What is that case? 

A. I think it is for right of way. It may be for cattle killed, 
possibly. 

Q. How much involved in it? 

A. I could not say ; something under $100,I think. I think now, 
looking at the list, I think the Lyon cases have not been settled. 

Q. Lyon cases? — 

A. Lyon cases; yes, sir. 4 f 

Q. Have you ever been called upon to pay any money. in these cases, 
Mr. Kelly? 

A. Ves, sir. 

Q. Which one? 

A. The Anna Briggs case. 

Q. About how much did you have to pay there? 

A. Something under $100; I have forgotten the sum. 

Q. When did you pay that? 

A. I guess about two years and a half ago now. 

Q. Any other cases? 

A. I have been called upon in the Esther J. Lyon cases. 

Q 

A 

Q 

A 


. How much did you pay in this case ? 
. I have not paid anything yet. 

Who wanted pay of you? 

. The attorneys of the Lyons did. 

Q. Why did you not pay ? 

A. My impression is that I referred them to the railroad com- 
pany and claimed that I should not pay until they had exhausted 
their remedy against the railroad company. 

Q. You say you paid in the Briggs case. Did you pay them on 
demand? 

A. I did not pay until after judgment was rendered against me. 
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Q Where was the suit brought? 

A. I don’t remember the court—State of Wisconsin. 

Q. Did you contest the suit? 

A. I notified the railroad company of the suits, and their attorney 
had it in charge. I did not contest it personally. 

Q. Did not judgment go against you by default there? 

A. No, it was a judgment on the merits. 

Q. Well, you put in an appeal then ? 

A. The company, as I understand, put in an appeal and then 
failed to prosecute. 

Q. You mean the receiver of the company ? 

A. I don’t think the receiver ever gave it any attention. I think 
it went by reason of his default. But the attorneys of the com- 
pany, Norris & Chynoweth, attended to it until they were dis- 

charged. 
165 Q. That was at the time the receiver was appointed ? 
A. They attended to it until the receiver was appointed. 

Q. And something under a hundred dollars was all the money 
you had to pay on any of these claims, is it, Mr. Kelly? 

A. That is all I have paid. 

Q. How much has the Garsia suit been prosecuted ? Has it gone 
to ei in any court yet? 

A. It has not. 

Q. How long ago was it begun ? 

A. I should think—I think it was commenced in 1874. 

Q. In 1874? 

A. Yes, sir. 

Q. In one of the courts of New York—New York city ? 

A. Yes, sir. 

Q. Do you know why it has not gone to judgment? 

A. Well, our attorneys have from time to time prevented it from 
being put on the trial list for one reason and another. I think the 
other side asked for one or two delays. 

. It has been kept along? 

A. Yes, sir. 

Q. Commun-law case? 

A. I do not know. 

Q. I mean whether it is a suit at law or equity? I don't know 
whether that is a proper question; I will withdraw it. As soon as 
you got through your contract, Mr. Kelly, for the building of this 
road, did you again take office in the road ? 

A. I was elected a director and vice-president in April, 1874, and 
general manager. 

Q. Was that immediately after the completion of your contract ? 
A. It was not. 

Q. How long after was it? 

A. It was; the road was completed in December, 1873. 

Q. And in what date—in 1874? 

A. April, 1874. 

Q. You stated in your direct examination, Mr. Kelly, that you 
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furnished Mr. Ketchum money to purchase lands of the State of 
Wisconsin. How much money did you give him? 

A. I think we spent together a thousand dollars in purchasing 
lands of the State of Wisconsin. 

Q. Was that money you had earned on your contract for building 
the road ? 

A. No, sir. 

Q. Some of your private ineans outside? 

A. Private means. 

Q. Had you amassed then considerable means before you came 
onto this road? 

A. I was worth considerable property at the time. 

Q. Will you give me in round numbers ? : 

A. If it is necessary I will answer that question, but I prefer 
not to. 

Q. I don’t like to ask, but I think it is. 

A. Well, at the time I became connected with the road I was in 
receipt of forty-five hundred dollars’ salary from two corporations 
that I was connected with as officer and partner, and my income 
aside from that was perhaps from six to ten thousand dollars a year. 
That had been the case for a number of years. 

Q. The money furnished, then, to Ketchum was your own out- 
side—your own income? 

A. It was certainly a part of my private income. 

Q. That was lands purchased of, the State of Wisconsin? Were 
they near the railroad ? 

A. They were near the railroad, but some of them were not 
traversed by the road at all. The right of way did cross two or 

three trucks this side of Hatfield. . ’ 
166 . Was the road located with reference to those lands? 
A. I think it was. 

Q. Was it built? 

A. I could not say. My im pression is that it was not. 

. Were they timber lands? 

A. Most of — yes. 

Q. How much did you pay an acre for those lands ? 

A. We paid Government price; I think it was two dollars and a 
half or three dollars; something like that. 

Q. You furnished all the money ? 

A. No, sir. 

Q. How much did Mr. Ketchum ? | 

A. I think he furnished four hundred dollars out of the thousand. 
Mr. Hiles was interested in the same piece of land, I think. 

Q. You bought five hundred acres, did you ? 

A. I should say of the Government land five or six hundred 
acres. ° 
Q. You say that the land that was bought of Briggs was bought 
by Hiles and Ketchum and yourself for your private use? 

A. That was the fact, as I understand it. 
. What did you mean to use it for, Mr. Kelly? 
A. Well, we intended to make town lots of it. 
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Q. Do you know whether any railroad warehouses stand on that 
property ? 
A. I think there are several warehouses on the station grounds 
at Arcadia. 

Q. You think there are some? 

A. I think there are some; I think there are several warehouses 
on the station ground. 

Q. Did you ever speak with Mr. William E. Dodge with reference 
‘to town lots in Arcadia? 

A. The only conversation I ever had with any Eastern man, to 
my recollection, in regard to the lands in Trempealeau county was 
John I. Blair. I did have some conversation with him about lands 
down in Trempealeau Valley. 

Q. Didn’t you tell William E. Dodge that when you had asked 
him about making a further loan of money, either individually or 
from some corporations in which he was interested, that the road 
— derive a large amount of money from the sale of its town 
ots? 

A. I never told him so or any one else. As I said before,the only 
conversation I ever had in regard to lands in Trempealeau Valley in 
connection with the road was with John I. Blair. 


Recess until 2 p. m. : 
Parties met 2 to the adjournment and proceeded with the 
examination of Mr. D. M. Kelly. 


Q. You stated in = direct examination, Mr. Kelly, that you 
had an interview with Mr. Case, the receiver of the road, with ref- 
erence to the settlement of right of way owned by you, and that 
you demanded a bond of indemnity against certain suits, and offered 
to give a quitclaim deed of the right of way and depot grounds if 
anid bond was given. You then said that Theodore Case asked a 
list of the suits and a statement of the lands you owned, and that 
you - to describe the lands that you owned. Why did you 
refuse 
A. Mr. Case’s son during the interview asked me to furnish them 
with a list of the lands along the line of the Green Bay & 
167 Minnesota railroad which I owned. In connection with the 
conversation had during the interview regarding rights of 
way and station grounds I replied that there was no use of m 
iving them a list of the lands —of all the lands—which I owned, 
use I owned some lands which I did not propose either to sell 
or 75 to the railroad company, and that, so far as the rights of way 
— — grounds were concerned, they already had a list of those 
ands. 
Q. Is that a fact, that they had a list of those lands? 
A. Mr. Case held the listin his hand. I spoke in regard to some 
of them. I presumed at the time that he had a full list. 
Q. Did you know that he had a list of the lands whereon the 
right of way was due to the road? 
A. I don’t admit that any of the rights of way were due to the 
road, so that I cannot answer that question directly. 
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Q. You don’t admit that it was due to the road that you should 
give the right of way across the land that you own? 

A I don’t admit it, sir. 

Q. Well, do you know that he had a list of the lands owned by 
you over which the road passes ? 

A. Mr. Case said, in reply to what I have just testified to, that 
they had such a list, and that was all they wanted, and all they de- 
sired of me was a list of the suits in which I was bondsman, or in 
which I was in any manner held, and I told him I would furnish 
such a list. When I say Mr. Case I mean in this answer—I mean 
Timothy Case, receiver. 

Q. At the time you had this conversation with the Mr. Case that 
you have referred to, in whose name did the lands at Arcadia stand ? 

A. They stood not in my name. 

Q. Whose name did they stand in? 

A. I presume in the name of George Hiles and Henry Ketchum, 
but they might have sold them, possibly. 

Q. When did you deed your interest in that land to George Hiles 
and his nephew, Ketchum ? 

A. Witness refers to answer. 

Q. In February, 1875; and when was this conversation with Mr. 
Case ? 

A. It was in 1878, prior to November 22nd. 

Q. You said vou had a settlement with Mr. Hiles; is that so? 

A. I didn’t have any settlement with Mr. Hiles; I have made a 
sale to him of certain interests. 

Q. And he paid you several thousand dollars ? 

A. He did. 

Q. That was fur your interest in the Seranton Boom Company 
and Manufacturing Company, was not it, and the Dexterville Man- 
ufacturing and Boom Company also, was not it? 

A. It was for my interest in the Dexterville Manufacturing and 
Boom Company, in the Scranton Manufacturing and Boom Com- 
many, in twelve to fourteen thousand acres of land, and my interest 
in lands at Taylor, Arcadia, and Blair. 

. You said you were a judge of real estate in this part of Wis- 
consin. How much was the lands of the boom companies referred 
to worth 1 aere, in your judgment? 

A. Well, I have reason to believe that they were worth, on the 

average, at the least three dollars an acre. 
168 Q. How many acres were there? 
A. Twelve to fourteen thousand. 
— How much interest did you have in that boom company's 
und? 

A. One-third interest; it is a third or a quarter I don’t remem- 
ber; either a third or a quarter. 

Q. 14,000 acres, worth how much an acre? 

A. I should say $3 an acre. 

Q. Worth about $42,000, and you had then a third interest in 
that, did you? 

A. I had a third or a quarter, I cannot say which. 
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Q. What were these lands good for? 

A. Well, good on account of the pine. 

Q. Were you working them at the time? 

A. We were not. 

Q. Did you ever work them ? 

A. I don’t think we ever logged on them. 

Q. Why not? 

A. Well, I guess the reason why — we were all of us too busy 
about other matters. : 

Q. Was not the reason really that the lands were not worth work- 
ing? 

A. No; that was not the reason. 

. Have they ever been worked? 

A. I don’t think the pine has ever been cut from them. 

Q. On what do you base your valuation of those lands? 

A. From the sale of other lands in the same section of country 
and same nature. 

Q. What sales? 

A. Well, ordinarily, different sales — made from time to time. 
I know of different tracts having been sold. 

Q. Do you know of any tract there of exactly the same kind of 
land as this that was sold for as much as $3 an acre? 

A. I don’t think there was another tract of the same kind in that 
country—of the same kind precisely. 

Q. No, no; I don’t mean such exact things as that. 

A. I have known lands to be sold for five or ten dollars in that 
2 N 

Q. Why did you sell one-third interest in that land, which was 
worth $42,000, for 87,000? 

A. Because I had made up my mind that my forte was not to 
Jumber, and that I might lose a large amount of money in remain- 
ing a stockholder in those two companies, and my judgment was 
that I had better accept Mr. Hiles’ proposition and run no further 
risks in connection with those companies. 

Q. You didn’t think you could make mucl: out of them, then ? 

A. I made up my mind that my position as a holder of a minority 
of the stock was not such as to incline me to continue in that busi- 
ness. I think, also, that I sold some of my interest in certain Gov- 
ernment land, in which Mr. Hiles and myself were jointly inter- 
ested. I think that was in Blair. 

Q. You did not value your lands at Taylor, Blair, and Arcadia, 

then, as worth anything? 
169 A. Ves, 1 considered then worth something, but I lotted the 
whole thing in together and sold for $7,000. 

Q. You say you let Mr. Ketchum have some money wherewith to 
purchase right of way; is not that so? 

A. I said, or intended to say, that Mr. Ketchum, in his capacity 


as acting right-of-way agent, contracted for portions of the right of 
way at different times, which I furnished the means to pay for. 


PLatntiFF’s CouNsEL: We had two resolutions here this morning 
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which we are not able to find, Judge Ellis, with the other papers— 
two resolutions in Mr. Kelly’s handwriting. They were in Mr. 
Kelly’s handwriting, and we had them here—the originals—this 
morning. They were with the rest of the papers, but we are not 
able to find them. We shall have, therefore, to introduce secondary 
evidence of them. 


Q. Did you, then, let Mr. Ketchum have the money that is on 

your — and your orders on the treasurer, in his capacity as 
r agent, to purchase the right of way ? 

A. I di 

Q. Do you know, as a matter of fact, whether that money was 
a TH Mr. Ketchum to the purchase of right of way? 

. I do. 

Q. You know that it was so applied? 

A. I do. 

Q. Did you see the vouchers after that? 

A. Mr. Ketchum returned the vouchers. 

Q. You say that you had no connection with Hiles or Ketchum 
in business interests—you stated in your direct examination, as I 
understand you? 

A. You are mistaken, sir; I didn’t say anything of the kind. 

. Lou had, then? 

A. I have testified about the various tracts of land we have bought 
together. 

Q. You never had any business association except that? 

A. Yes, sir. 

Q. What about? 

A. Stock interest together in the Dexterville Manufacturing 
and Boom Company and the Scranton Manufacturing and Boom 
Company. 

Q. Did you have any other interest in common with them? 

A. I think not, except as I have testified. 

. You were interested together in the lands at Arcadia, Taylor, 
and Blair, were you not? 

A. Yes, sir. 

. And in other lands here which have been conveyed to you 
three parties together? 

A. I was interested with them in those lands. 

Q. And you were working together, as you have already testified, 
I believe, in building this road, were you not? 

A. I didn’t testify to that in the language which you use. Mr.. 
Ketchum was the president of the company, and I, being a con- 
tractor, of course came in contact with him. 

Q. Mr. Hiles was also a contractor ? 

A. Mr. Hiles was also a contractor to the extent of perhaps fifty 
miles, and as a contractor he naturally came in contact with me. 
To 8 extent we were associated together in the construction of the 
road. 

E. Did you have any interests together outside, except what is 
connected with this road or its building, or lands along it? 
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A. Yes, sir. 

Q. What other? 

A. The land belonging to the Dexterville and Scranton Compa- 

nies were mostly away from the line of the road. 
170 Q. Any other interests that you had except those, outside 
of the road? 

A. I don’t now recollect of any. 

Q. How many acres were there in which you three were interested, 
at Taylor, Blair, and Arcadia? 

A. I think I said yesterday, in my direct examination, 500 acres; 
will now say 500 to 800 acres, at the three points. 

Q. Was anything said to you by Mr. Merrill at the time you 
made this contract with him for land and when the deeds were 
given about this church property ? 

A. Nothing at all. The church was never built until some five 
or six years after the contract was made, and I hardly believe that 
Mr. Merrill dared to hope that there ever would be a Methodist 
church at Merrillon when he made that contract with me; but dur- 
ing that five or six years Merrillon increased in population, busi- 
ness, and piety, and it was necessary to have a Methodist church. 

Q. How long after your resignation was it before this first contract 
was signed ? 

A. I think the contract was executed the same month. 

Q. About three days later, was it not? 

A. It was immediately after I resigned as director and vice-presi- 
dent that the contract was signed. 

Q. Negotiations for the contract had been carried on before your 
resignation ? 

A. Sumething had been said in regard to my taking a contract 
with the company, but a draft had never been presented to the 
directors and was not presented to them until after my resignation 
had been received. 

Q. How long was the draft in preparation ? 

A. In preparation ? 

Q. Yes. 

A. I guess it was drafted in one evening. 

Q. You remember when that was? 

A. It was immediately at the time of my resignation—immedi- 
ately before it was presented to the directors. 

Q. Had there been any conversation with you before your resig- 
nation with reference to this contract ? 

A. I think there hadn’t been. 

Q. The whole negotiation, then, for this contract and the whole 
preparation of it was between July 21st and July 23d? 

A. I cannot say that it was in Jaly. 

Q. Who drew up the contract ? 

A. I think William H. Norris. I may have made a rough draft 
of it myself, but he drew it. 

Q. Mr. Kelly, did you ever draw on small slips of loose paper any 
resolutions which were subsequently handed by you to Mr. Abrams 
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or any other director and thereafter adopted by the board of directors 
of this road? 

A. I testified this morning that I presumed that I have in several 
instances made rough drafts of the resolutions that were passed by 
the board of directors. 

Q. Did you draft in that way the resolution approving your con- 
tract of 1872? 

A. It is possible that I did so. I cannot testify definitely one 
way or the other. I presume I was interested in having a proper 
resolution passed which would bind the company. 

Q. Did you hand that draft or resolution, when you had drawn 
it, to Mr. Abrams? 

A. I may have done so. I cannot state positively. 
171 Q. Did you in that same manner draw a resolution giving 


road ? 

A. I may have done so. 

. You don’t remember? 

A. I cannot state positively. 

Q. Did you at various times draw sundry resolutions to be passed 
by the board of directors and hand them to Mr. Abrams, one of the 
directors, and ask that they should be passed? 

A. I presume I did draft several resolutions and hand them to 
Mr. Abrams, with the request that he would — them to the 
board of directors for the consideration of the directors. 

Q. When was this conversation that you spoke of with John I. 
Blair, with reference to the land and the location of the road in 
Trempealeau Valley? 

A. In the spring of 1878. 

Q. Where? f ' 

A. It is on the road to the Mississippi River from Merrillon. 

Q. Where did you see Mr. Blair ? 

A. I saw Mr. Blair at Merrillon. 

Q. What was he there for? 

A. Mr. Blair came there for the purpose, as I understand it, of 
deciding two questions—first, whether the Green Bay & Minnesota 
(railroad) should be extended from Merrillon to the Mississippi 
river; and, second, if decided to do so, what route should be taken. 

Q. How far is Merrillon from the Mississippi river? 

A. Sixty-five miles. 

Q. How far from Merrillon to Fort Howard ? 

A. One hundred and fifty miles. 

Q. Was the road built to Merrillon at the time Mr. Blair was 
there? 

A. It was. 

Q. Was it graded at all beyond Merrillon at that time? 

A. I think not. : 

Q. Located or surveyed beyond Merrillon at thattime? == 

A. We had run two different lines from Merrillon to the Mississippi, 
and I had recommended tothe bondholders in New York the adoption 
of one of the lines, and Mr. Blair, as I said before, came out to de- 


to Kinnad & Co., of New York, power to sell bonds for the | 
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termine the two questions, and went over the line which I recom- 
mended to the Mississippi river. 

Q. Went all the way, did he, from Merrillon to the Mississippi? 

A. He did. 

Q. With x 

A. He did. 

Q. Travel by wagon, or how did you go? 

A. By wagon. 

Q. Anybody else with you? 

A. Mr. Ketchum was with us and Mr. Blair's brother. 

Q. Which brother—Mr. James Blair? 

A. I think he resides in the State of Illinois. He was living West, 
but I don’t recollect his first name. I think the engineer, James T. 
Alton, went with us. 


Redirect examination: 


Q. Mr. Kelly, you can remember, perhaps, what inquiry was made 
of you with reference to William E. Dodge? 
A. I recollect the purport of it. 


Recross-examination : 


Q. Mr. Kelly, did you ever at any time have any conver- 

172 sation with William E. Dodge in which you said to him that 

this road would derive money to any extent from the sale of 
village lots? 

A. I never had any conversation with Mr. Dodge whatever, and 
never talked with Mr. Dodge about any village lots or town lots on 
the line of the Green Bay & Minnesota railroad. 

Q. Hadn’t there been any route surveyed before you came into 
the Green Bay road, and route from Green Bay west, which when 
you 1 you reſused to adopt? 

No. 

Q. Had there been no survey until you made one? 

A. There had been a survey made to the Wisconsin river. Another 
survey had been made from a point on Lake Pepin, on the Missis- 
sippi river, opposite Wabasha, east to the Wisconsin river. After I 
became connected with the road my representations and influence 
caused a new survey to be made. 

Q. You changed the route ? 

A. And the — — by a resolution changed the line of the road, 
so that we struck the river at Winona ine of Lake Pepin. 

Q. Lake Pepin is further north ? 

A. About thirty miles. 


Redirect examination : 


Q. Now, go on and state what you have a desire to, in respect to 
the matter 1 of, in which William E. Dodge took part. 

A. I don’t think I desire to say anything more about that question. 
Q. Well, was there anything in reference to John I. Blair? 
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A. Well, I have stated that Mr. Blair was the only Eastern gentle- 
man connected with the road who ever had anything to say about 
lands along the line of the road and town lots or village lots. 

Q. Before you go any further state who Mr. Blair was; what con- 
nection he had with the company, if any. 

A. Mr. Blair himself held a large amount of the bonds and the 
stock of the company. 

Q. Where did he reside ? 

A. He resided in New York. He was also a large stockholder in 
the Lackawanna Iron and Coal Company, which corporation held a 
large amount of our stock, and Mr. Blair was a director of that last- 
- named cumpany, but more particularly had in charge matters con- 
nected with the Green Bay & Minnesota railroad in the interest of 
the Eastern bondholders. Mr. Blair, as I said before, had this in 
charge, and Mr. Blair was the party who was chiefly instrumental 
in having the road placed in the hands of a receiver, and in the 

roceedings that took place up to this time. Mr. Blair, as I said 
fore, came out West for the purpose of settling two questions—first, 
us to whether that road should be extended from Merrillon to the 
Mississippi river or not; and, second, what route should be chosen if 
the extension was decided upon. When we were driving down 
Trempealeau Valley Mr. Blair remarked to me this, in connection 
with lands along the line of the road. He said: Mr. Kelly, a few 
of us must get up a land company and buy up tracts of land along 
the line of this road and plat town sites and start towns, and we 
can make a good deal of money, a few of us, in that way.” He went 
on tosay that he had a land company organized in connection with 
a railroad in Iowa and the stuckholders of that land company had 
realized over $200,000 from the sale of lots, and it would be a good 
thing fora few of us to get up a similar company in connection 
173 with the read, as he thought the sale of lots would pay us 
handsomely. That is all the conversation I ever had with 
any Eastern bondholder or stockholder regarding the lands or lots 
along the line of the road. 

E. When was that? 

A. That was in the spring of 1873, when we were going down 
from Merrillon to the Mississippi river over the line of the road. 

Q. Was anything done in pursuance of that proposition of his? 

A. I never alluded to it again. 

Q. Nothing done then, so far as you know? 

A. Nothing was done under that suggestion at all. 

Q. Yuu said something in your cross-examination this morning 
in regard to your salary of $4,500, which you received at one time. 


PLAINTIFF’s CounsEL: $5,000, I believe. 


A. I said this morning, in connection with the questions of Mr. 
Larned’s in respect to my com pensation from the company, that At 
the time I took this contract, or earlier, I was receiving $4,500 salary 
from two or three corporations outside of the company, and that I 
was getting an income of from $7,000 to $10,000 a year from other 
sources outside ef the company, and perhaps it would be proper for 
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me to add to that, that very soon after I took this contract I ceased 
my connection with the other two corporations to the extent of re- 
ceiving any salary at all. 

Q. Any other sacrifices made? 

- 31— A. Well, I was obliged to leave attention to my private business, 
which was then bringing me in from $7,000 to $10,000 a year. 
j Q. Did that incume cease or not? 
7 A. My business was injured thousands of dollars, but still I con- 
tinued to receive some income from it. 
Q. That is, the business of Elmore & Kelly ? 
A. Yes, sir. 
Q. During the time while you were contractor who had control 
of the general business of the company ? 
A. The parties who really controlled the company and dictated 
all the important matters were the bondholders residing at the East. 
I always consulted them in regard to the election of the board of 
directors, and in regard to the extension of the road, or as to the 
location of the road. I always consulted them, and no contract of 
any importance was made, after the first year of my connection with 
the road, except after consultation with them. 
. Then you did not yourself control the business affairs of the 
8 
A. I did not, but the Eastern bondholders furnished me with their 
— stock with the understanding that it was to be voted ſor certain per- 
sons for directors. I will mention, of the many contracts that I con- 
sulted the parties at the East about, a contract with the Union 
Steamboat Company, whereby the railroad — — a 
certain amount of gross earnings. The directors an stern bond- 
holders were also aware of my contract with the company, and of 
its tenor and import, and some of them were shown a copy of it. 

Q. Will you state what was the extent of your management of the 
— during the time while you were contractor in building the 
road ? 

A. Well, I was performing the duties usually incumbent upon 
the general manager under the provisions of that contract, subject, 

of course, to the actual control of the Eastern bondholders. 
174 Q. But you did not have the absolute control yourself? 
A. I did not. 

Q. Did you really perform anything or do anything under your 
contract except to build the road or attempt to build the „ ac- 
cording to the contract, and to raise the means for that purpose? 

4 A. That is all, with the exception that the contract provided that 
I should perform the duties usually mcumbent upon the general 
1 manager — duties expressly provided. 
* — was during the process of construction ? 
. Yes, sir. 


Recross-examination : 


Q. Will you let meask just one question. You say that you were 
| a meinber of the firm of Elmore, Kelly & Co. Was the business of 
7 that firm carried on while you were contracting to build the road? 
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A. It was. 

Q. And you continued a member of it? 

A. I did. | 

Q. Did the road have anything to do with Elmore & Kelly? 

A. Yes, sir. 

Q. What? 

A. Elmore & Kelly, as agents for the line of boats at Green Bay, 
running between Buffalo and Green Bay, as forwarding and com- 
mission merchants and as owners of docks at that point, received a 
large portion of the rails and fastenings. 

Q. They received the rails and fastenings? 

A. Yes, sir. 

Q. From the boats? 

A. Yes, sir. 

Q. Well, what did they do with them ? 

A. They paid the advance charges and freight up to Green Bay 
and then passed them over to the custody of the company, to be used 
for the company purposes. 

Q. Did their grain business connect itself with the road in any way? 

A. Elmore & Kelly had shipping stations at various points on the 
line of the road. 

Q. Did not they control the wheat business of the road, substan- 
tially? 

A. They were the principal buyers on the road. 


Redirect examination : 


Q. Anything further in explanation to what has just been in- 
quired about ? 

A. I would like to say that Elmore & Kelly advanced freights on 
railroad iron and supplies received at Green Bay from the East at 
different times about $15,000, which money the company had three 
or four years before it was finally paid. That Elmore & Kelly, as 
wheat shippers, never received a better rate on any freight going 
from them or going to them over the road than any other party was 
entitled to receive and could receive and did receive; that no favor 
was shown to Elmore & Kelly on the part of the managers of the 
Green Bay & Minnesota railroad which was not proper, fair, and 
right and usually extended to shippers of the same magnitude and 
in the same line of business. 

PiatntiFr’s CounseL: They didn’t get any rebates on the ship- 
ping of wheat? ‘ , 

A. There were rebates given to every shipper on the road. 

Q. They got just the same as the rest? 

A. Yes, sir. Perhaps I should explain by saying that at that time 

the railroad business was conducted upon the system of re- 
175 bates and the tariff rateseldom adhered to. I would like further 

to say that all the rates given Elmore & Kelly were given to 
them by the freight agent of the company without consultation with 
me; that the freight agent was instructed generally, under all cir- 
cumstances, to treat Elmore & Kelly as any other shippers in the 
same position should be treaedt. 
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Q. Look at these three contracts, Mr. Kelly, and state if they are 
— original contracts for some of the lands described in the com- 
„aint. 

g A. My impression is tiiat the original contracts in those three 
cases were made by Mr. W. J. Abrams—that is, made by him, and 
that I discovered that they were erroneous, and had the attorneys at 
Green Bay write out new ones. 

Q. Were they signed by the parties? 

A. They were signed by the parties and were the contracts under 
which the deeds were given. 

Q. Do you know anything about the signatures? 

A. I do not. 


“Exhibit E” is offered in evidence, which has already been offered 
in evidence. 

Also offered in evidence deed of Frederick Much! to David M. 
Kelly, marked “ Exhibit J.” : 

Also offered in evidence the deed of Simon Munger to David M. 
Kelly, marked “ Exhibit K.” 

The defendant Kelly reoffers in evidence the three separate con- 
tracts between himself and the Green Bay & Lake a Railway 
Company, marked, respectively, “ Exhibits A, B, and C,” and also 
reoffers in evidence copy of the letter of D. M. Kelly to Timothy 
Case, receiver, dated — 22nd, 1878, marked Exhibit L.“ 

Defendant also offers the deed from J. R. Sechlar to himself, as 
agent, dated the 3rd day of June, 1876, marked “ Exhibit B.“ 

Defendant also offers in evidence the copy of the complaint in the 
case of Garsia against Kelly, marked “ Exhibit D.” 

Defendant also reoffers the proposition by the Green Bay & Min- 
nesota Railway Company, unl D. M. Kelly to L. G. Merrill, June 
Sth, 1877, marked “ Exhibit A.” 


Counsel for the plaintiff makes the same objections to the reoffer- 
ing of each and all of the above documents that were made when 
the same were first offered. 

Defendants’ counsel offers in evidence another deed, dated the 20th 
of July, Leander G. Merrill and Nancy, his wife, to David M. Kelly, 
marked “ Exhibit M.” 

Defendant offers in evidence a deed from Frank Hull and wife to 
Ketchum and Kelly, dated the 2nd day of November, 1872. 


The offering of this deed objected to because not relevant. 
Deed received in evidence and marked “ Exhibit N.” 


Q. Is that a deed you refer to? 
A. That is a deed of one of the tracts besides the Dr. Wood land 
at Manawa. 
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Deposition of Henry Ketchum. 


Henry Ketcavm,.called as a witness on the part of the defense, 
being duly sworn, testified as follows: 


Direct examination by Judge Ets: 


Q. Where do you reside, Mr. Ketchum? 
176 A. At New London, Wisconsin. 
Q. What is your occupation ? 
A. Well, lumbering principally. 
Q. Age? 
A. Fifty-eight. 
Q. Were you ever president of the Green Bay & Lake Pepin Rail- 
road Company? 
A. Ves, sir; I was. 
Q. In what year? 
A. I think in 1871 until 1877. 
Q. Well, that included the time while Mr. Kelly was contractor? 
A. Yes, sir. 
Q. You are familiar with many of those transactions? 
A. Yes, sir. 
Q. Do you remember anything about the acquiring of the White- 
hall property, so-called? 
A. I do. 


Q Will you state under what circumstances that was acquired, 
how and by whom—David Wade's property, I think that is the 
name. 

A. I purchased a tract of land of Mr. Wade. 

Q. You purchased it? 

A. Yes, sir. 

Q. Go right on now and state the terms and conditions of the 
purchase of the piece, and who bought it and all about it? 

A. Well, I negotiated with Mr. Wade for the piece of land, I have 
forgotten the number of acres, where Whitehall now stands. Mr. 
Earle was with me at the time, and part of the negotiation was com- 
pleted by Mr. Earle. 

Q. What was the price paid for that property ? 

A. $3,500, I think. 

Q. What was the land worth at that time? You may first state 
whether you are familiar with the prices of lands along the line of 
the road—were at that time. 

A. Yes, sir; I was. 

Q. Including Whitehall ? 

A. Yes, sir; I was. 

Q. Now, what was that land worth ? 

A. Well, I should think it was worth $2,500 to $3,000 for ordinary 
urposes. 

; Q. — it worth any more than $3,500, the price originally paid 
or it 
A. 83,500 was a large price for it at that time, and has been ever 
since. 
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Q. Who paid for that land? 

A. It was paid for with my money. I paid a part of it; Earle 
done the principal part of the paying as agent for me. My money 
paid for it. 

Q. Do you know whether any of that land was platted or not? 

A. Yes, it was; a portion of it. 

Q. Was any portion of it, and, if so, how much, used for the rail- 
road company ? 

A. Well, it has the right of way and the depot grounds. 

Q. How much was occupied for depot grounds? 

A. Well, I could not say, for I don’t remember how far the track 
runs across it; for the depot grounds of itself, it don’t occupy but 
little outside of the right of way. 

Q. Was any portion of that land necessary for the use of the com - 
pany, except the right of way and the depot grounds? 


(Objected to because the witness has not shown himself to be an 
expert as to what is necessary for railroad use.) 


A. I should say not. 
Q. Have you had any experience in railroad building? 
A. I have. 
Q. How much, and what is the general character of your experi- 
ence? 
A. My principal experience has been on the Green Bay & Min- 
nesota. 
. How mahy years have you been engaged? 
A. I don’t know that; about eight years; a little over eight 
years. 
177 Q. You say your experience is confined to that particular 
company—that road ? 
A. Yes, principally. 
Q. Then you have been engaged on some other road ? 
A. Yes, sir. 
Q. Are you now building a railroad? 
A. Yes, sir. 


(Last question objected to; what the witness’ experience was at 
the time is the only proper question.) 


Q. Well, from such experience ? 

A. I have had some railroad experience prior to that in the State 
of New York. 

Q. How? 

A. Oh, in the way of a 

Q. Building portions of a railroad ? 

A. Yes, sir. 

Q. Well, from such knowledge and experience as you have had, 
was any portion of this land necessary for the use of the company, 
except the portion used for the right of way and for depot grounds? 

A. It was not, in my judgment. 

Q. Have you any knowledge of the purchase of the Merrill lands 
from B. H. or L. G. Merrill ? 
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A. Yes, sir. 

Q. Had you anything to do with the purchase of that land ? 

A. I had. 

. Well, you may go on and state what you know about it. 

A. I was through that country, looking out the line for the road, 
etc., on behalf of the company, and L. G. Merrill took considerable 
interest in showing me the route where he had considered the best 
route for the road, etc. I looked the matter over. After being there 
a number of times with Mr. Merrill he finally suggested this place 
of crossing the West Wisconsin road, and complained that the man- 
ager of the West Wisconsin had promised him a station prior to 
that and hadn’t given him any, and that I was to work to help build 
the road, and he wanted Mr. Kelly to help get a station fixed on 


that road, and he finally made a proposition of what he would do 


if we would. I Jaid that proposition before Mr. Kelly, and conse- 
quently afterwards the contract was closed in regard to it—the same 
contract that was referred to here. 

Q. One contract was there, or two? 

A. There were two. 

Q. State what that first contract was for. 


A. It was forty acres of land on section 23, where Merrillon now 


stands. 

Q. To be conveyed to whom ? 

A. It was to be conveyed to Mr. Kelly, and the right of way to 
all lands was to be conveyed, and a subscription of $50,000 was to 
be made to the company. That is the way they were to subscribe— 
that is, L. G. Merrill B. H. Merrill had nothing to do with the sub- 
scription. L. G. Merrill was to subscribe $50,000 to the capital stock 
of the company, and the two Merrills were to give the right of wa 
through all lands they owned in Jackson county; that is my recol- 
lection of the provisions of the contract. 5 

Q. What were the inducements to that purchase —the sale on the 
part of the Merrills ? 

A. The inducement to subscribe to the capital stock and the right 
of way was to procure the road through the country; the induce- 
ments for the forty acres of land to Mr. Kelly was for the purpose 
of securing his influence to get a station at the crossing of the other 

route and to build up a town there and enhance the value of 
178 roperty, for they owned large tracts of land there, and Mr. 

ferrill said he would give away a portion of the property to 
enhance the value of the other greatly, and thought it was the best 
investment he could make of it. 

Q. Do you remember anything about the land bought from Mr. 
Briggs? 

A. I do. 

Q. What was paid for that land? Who bought that? 

A. That was negotiated principally by Mr. Hiles and myself. 
The first piece purchased we paid $500 for; I paid the money my- 
self for it; my own money. 

Q. How much land ? 


A. My impression is that there was about 190 acres; and then after 
( 
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that we bought ten acres more; that became necessary afterwards 
in order to square out the piece that he wanted to plat, and I think 
we paid $300 for ten acres more for the purpose of platting. The 
200 acres, I think, cost us $800. 

Q. That little — was necessary for what? 

A. I said for the purpose of squaring out a piece, a plat that we 
were laying out. 

Q. Squaring out a piece you were laying out on the land? 

A. Yes, sir. 

Q. Well, what was that land worth ? 

A. Well, I don’t think for any purpose, except for the Papen of 
platting, it was worth more than ten shillings an acre. I bought 
some lands adjoining that I bought at ten shillings an acre of the 
State, but these we bought we paid twenty shillings for the ck eg 
we wished to use it for—that is, platting, etc. We paid, I think, 
$800 for about 200 acres, making it about $4 an acre. 

Q. Do you remember how much was bought from the State by 
yourself? Who bought that land from the State? 

A. I bought it; Iam not sure how much; my recollection now is 
that it was ten forties. 

Q. In whose name? 

A. My own name; Mr. Kelly and Mr. Hiles shared with me. I 
bought it with my own money, and they afterwards paid me their 
—— of money; also the Briggs land was bought with Hiles and 

elly. 

Q. How much of the Briggs land, if any, was necessary for the 


company ? 

A. Well, what was necessary—that is, the right of way and what 
was necessary for the depot grounds. 

Q. Well, how was it with the rest? 

A. It was not necessary for the use of the company. 

Q. Well, with regard to the lands bought from the State. Were 
any of those lands necessary for the use of the company ? 

A. I don’t know whether the railroad touched any of those or not ; 
it might have touched one forty, and I think that is all, and I am 
not sure whether it touched that at all. The rest of them were re- 
mote from the road. I don’t know whether it hit them any or not. 
I don’t think it hit but one piece, if it did any. 

Q. Did you hear the testimony of Mr. Marquis Wood, given here . 
last summer ? 

A. I did. 

Q. On this examination? 

A. I did. 

Q. — — did you have with him ? 

. Well—— 
179 Q. What arrangements were made with him respecting the 
lands which he contracted and deeded ? 

A. Mr. Wood was an old settler there in the country, has lived 
there a great many years with me, and has been, ever since I lived 
in the country—twenty-odd years now—trving to get the county-seat 
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of Waupaca county moved to there, claiming that he held the land 
in the center of Waupaca county. 

Q. That place is Manawa? : 

A. Yes,sir; at Manawa. When we ran the road through there it 
happened to run through near Manawa, what he called Manawa. 
He had a place platted a little ways off from that, and he was exceed- 
ingly anxious that he should have some assistance about starting a 
town there, and finally madea proposition to me that he should give 
to Mr. Kelly if he would assist him in building up a town there, 
and try to get the county-seat moved there. 

Q What did he finally agree to do? 

A. He agreed to deed the land, I think a hundred acres—one 
eighty, and I think a twenty. 

Q. To whom? 

A. To Mr. Kelly. 

Q. Well, did he not agree to deed the right of way to the company, 
and did he not do so? 

A. I think he did. While I don’t remember whether he did in the 
same deed or not, my recollection is that prior to this that I got 
him to sign off the right of way—that is, he was to get a large portion 
of the right of way. I got pretty much all the inhabitants through 
there to sign a sort of contract that they would deed the right of 
way whenever the road was completed over such and such lands, and 
I think that Mr. Wood had signed such a contract prior to his deed- 
ing or his making the contract for the balance of the land. 

Q. You may state all the particulars about that. 

A. Well, that is in substance the particulars. He made a contract 
to give the land. ; 

Q. He had agreed before to give the right of way to the company 
through that land? 

A. Yes, sir; I think he had signed prior to this the contract for 
the right of way. 

Q. And, then, after having done that, he agreed to deed the rest 
of the land to whom? 

A. To Mr. Kelly. 

E. When he made the agreement to deed the land to Mr. Kelly, 
what was the understanding about that—whether it would be for the 
use of the company or for Kelly individually. 

A. Mr. Kelly individually it was understood fully. 

Q. That was understood fully ? 

A. Yes, sir; at the same time we made the negotiation for the land 
I was trying to get $5,000 more of local aid bonds. I attended one 
election there and got $10,000 voted in that town. I submitted a 
proposition trying to get another vote of $5,000. 5 

(Anything relating to local aid is objected to.) 

Q. You may go on and state. 

A. And Mr. Wood said he didn’t think we could carry the ftirther 
vote of $5,000, but I insisted strongly that we must get the right of 

way and all the local aid we possibly could, because it was 
180 a new company and the company was poor. He signed the 
; | 
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stipulation for the right of way, but we did not carry the vote for 
the $5,000. 

Q. Were there any representations made to Mr. Wood that the 
land he deeded to Mr. Kelly was for the company? 

A. No, sir; there was not. It was distinctly understood and stated 
to him that it was not; that it was important to have Mr. Kelly’s 
influence in consequence of the influence he had with Mr. Marsh, 
the president of the Fox River Company. Mr. Earle was also present 
with me at the time of the negotiation with Dr. Wood. 

Q. Was there anything said about assisting Mr. Kelly in carrying 
out his contract ? 

A. The doctor said that he was anxious to give all the assistance 
he could, in every respect,in regard both to the road and to Mr. 
Kelly’s interests, and all manifested a general interest in the enter- 
prise, both individually and generally. 

Q. Do you remember anything about any passes to E. Thurston 
and wife? 

A. I remember giving Mr. Thurston a 

Q. These are signed by you, are they ? 

A. Yes, sir. Thurston was postmaster in the town of Prerton, 
and kept the only public house there was kept in the town of Pres- 
ton. 

Q. Now, you may state all about the negotiation with Mr. Thurs- 
ton. N 

A. The negotiation came before the . 

Q. Well, — state all about the — 

A. It was embodied in the proposition of that town of Preston, 
that they were to deliver their bonds when the railroad was com- 

ileted to the town of Preston and a depot established in that town. 

(Anything in regard to local aid is objected to.) The consequence 
was that when we got the road built ready for ironing and the iron 
was a little ways back it became necessary for us to decide at what 
points the station should be. It was common in all towns through 
that portion of country for some of the people to want the depot in 
one place and some in another. There happened to be two roads. 
Some of the inhabitants wanted it on the upper one and some on 
the lower one, where the present town of Blair now stands. 

Q. Come to the agreement as soon as you can. 

A. Blair is in Preston. 

Q. Is not that the same place? 

A. Yes, sir; it is the same place. There was not any Blair then. 
I am speaking about what did exist at the time. There was not any 
Blair then—Blair has come up since—and we decided that was the 
best place for a depot. Consequently, Mr. Thurston and Mr. Porter, 
being very anxious to have it located near them, they came and said 
they wanted it located there. Mr. Thurston wanted to know what 
we should want of them if we located there. I stated to them the 
same as I did to the others. They said they wanted a lumber yard 
located there. I told Mr. Thurston that if he would give us 40 acres of 
land there I would go on and plat it, and that would make a town 
there. He made a remark like this: “I bought this 40 acres of the 
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State and paid $50; if I can give away this 40 acres that cost me 
$50 and double the value of all the land I have, I think it would 
be a good investment.” Consequently he went down to his house 
and made a deed. 
. To whom? 
A. He made the deed to Kelly and Hiles and myself. After 
181 everything was finished and closed up and arranged I sat down 
to the table and filled up a pass, and gave him and his wife an 
annual pass. That was the first and only thing that was stated about 
the pass at all. It was a complimentary pass, and it was what was 
practiced in almost all the towns. The leading men in the town 
generally had passes, and it is not uncommon, and is generally prac- 
ticed on other roads throughout the State. 
. Was there any agreement at that time to give them a life pass? 
A. No, sir; there was nothing said about it. They didn’t even 
ask for the pass that I gave them. They didn’t know that they 
were going to have it, and they hadn’t said a word to me about it 
nor I tothem. The next year, when the pass ran out, Mr. Thurston 
came around to the station. He was there very often, being post- 
master and keeping the hotel, too, and I gave him another pass. 
That was all there was about it. I never said a word to him about 
a life pass, and I never heard of it until Mr. Kelly spoke to me 
about the letter he had received. 
Q. Did you establish a lumber yard there and make a town plat? 
A. Yes, sir; I did and sold a large amount of lumber there. 
Q. Well, how much of that tract was necessary for the use of the 
company ? 
A. Well, for the right of way and the depot; that is all. 
Q. How much did the depot cover? 
A. Well, the depot is almost all. I think it is entirely on the 
right of way. Of course, it is necessary to have a little outside for 
the sake of going around the depot. 


(The question as to what was necessary for the use of the road is 
objected to.) 


Q. Do you remember anything about the land that Mr. Kelly 
acquired from Sally Munger ? . 

A. Yes, sir; I do. 

Q. Well, sir, you may state what you know about that purchase 
or transaction. 

A. It was in the fall of 1871. Mr. Abrams and C. A. Randall and 
myself came up there, and the road was then located and graded 
past that place clear through to the Wolf river. 

Q. Well, go on. 

A. And we talked it over about the right of way, about the estab- 
lishment of a depot there, &., and about the road generally, and 
they were anxious to have a depot there. I asked them how much 
they would give for the location of a depot there and a town to be 
started and the assistance to build it up, and they went on to tell 
different things; said they would give so much apiece. There was 
quite a little gathering. One —2 they would give so much and 
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another one so much, and my recollection is that Robbins was to 
give three acres, or something like that, and I forget the exact pieces. 

Q. I am speaking particularly about Sally Munger now. 

A. They are very similar; they were under one transaction. 

Q. Do you remember a conversation with her particularly? 

A. Yes, sir. 

Q. What did you tell her? 

A. I told her that the land for the — would be deeded to the 
company and the balance would be deeded to Mr. Kelly. They 
wanted to know why it was to be deeded to Mr. Kelly, and I said 

that because he had a contract for building the road, and all 
182 except the right of way and the depot grounds were to go to 

him, and that the company had made a contract to that effect 
with him to assist him in building the road. 

Q. You don’t mean they made a contract that he could get this 
piece of land ? 

A. But he was to have all such pieces of land. That was my 
understanding of the first contract. Mr. Abrams was with me. Mr. 
Abrams made the contract with each of these parties—that is, he 
drew the contract. I done a portion of the contract. We all done 
the contract together. 

Q. Was there anything said to Sally Munger about the land being 
intended for the use of the company 

A. It was stated it was not intended for the company—any ex- 
cepting for the depot. The balance, it was expressly understood, 
was to go to Mr. Kelly. 

Q. You muy state whether that was the general understanding 
among all the parties who have donated lands at Seymour. 

A. Yes, sir; it was the express understanding, and I and Mr. 
Abrams also explained to them why. 


The taking of further testimony was here adjourned to Friday, 
November 12th, 1880, at 9 a. m. 


Frmpay Morninea, November 12th, 1880. 


Parties met pursuant to adjournment and proceeded with the ex- 
amination of Mr. Ketchum. 


Q. You may state what you know about that land conveyed by 
Minnié, the wife of Mr. Robbins. You can state what you know 
about that transaction. 

A. Those transactions were all similar—transacted at the same 
time and transacted at Mr. Robbins’ house principally. 

Q. At Seymour ? 

A. At Seymour; yes, sir. 

Q. Well, what was the understanding and agreement with regard 
to that land ? 

A. Well, I could not positively say how much they gave to the 
railroad company for depot grounds. I recollect that the depot 
grounds were to Be furnished from the land they ccntributed. Any- 
thing more than the depot grounds, 1 am not able to state whether 
they did or whether they contributed two pieces. 
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Q. She testified she conveyed eight acres. 
A. I recollect that it was three acres for depot grounds. If they 
conveyed eight the other five went to Mr. Kelly. I recollect that 
three acres was what we decided was necessary. That is what we 
required for depot grounds. 

Q. Well, what was said and agreed upon with regard to Mr. 
Kelly—with regard to the portion that was to be conveyed to Mr. 
Kelly ? 

rt What was conveyed to Mr. Kelly was conveyed for his own 
use, as I stated in the other cases yesterday. 

Q. Do you know anything further about that? 

A. Nothing particularly further. 

Q. The land conveyed by Minnie Hudson and Mrs. Robbins? 

A. Nothing further. 

. Did you hear the testimony of Mr. Meuhl ? 
183 A. I did hear it; I think I heard the testimony of all the 
witnesses. 

Q. Is he one of those who conveyed land in Seymour? 

A. Yes, sir. 

. And you said the same understanding was had with him as 
with the rest? 

A. Yes, sir. 

Q. Do you remember of telling him anything—speaking to him 
about the land being deeded to Mr. Kelly himself? 


A. Yes, sir; it was talked of; he asked the question why; I stated 


to him why. Mr. Kelly had contracted to build the road, and it be- 
longed to him, except for tne depot and right of way. 

Q. That the land belonged to him ? 

A. That the donations belonged to him ; whatever was contributed 
was — to Mr. Kelly; the land was given to Mr. Kelly —that is, 
it belonged to him; it was intended that it should be conveyed to 
him for his benefit and control, fully. 

Q. The rights of way and depot grounds to Mr. Kelly ? 

A. No, sir; I said that the rights of way and depot grounds were 
to the company and the balance was to Mr. Kelly, I said. 

Q. Do you remember Mr. Burdick ? 

A. Yes, sir. 

Q. Was he one of them ? 

A. No, sir; he- was at Black Creek. 

Q. Well, what was the understanding with Mr. Burdick ? 

A. I did not have any transaction with Mr. Burdick at all; I was 
out there. It was like this: At Black Creek, in getting a subscrip- 
tion there of $12,000, there was a clause in the proposition of that 
town that the town should have a right to locate the depot grounds 
by furnishing the grounds free to the company. At the time this 
took place it was when the round was graded just past there, and I 
went through there and selected the — for the depot at Seymour, 
and also at Black Creek. When I went to Black Creek I went to 
the town officers and told them that we wished them to fix the place 

for the depot in accordance with the condition in the proposition, 
and they, with Burdick and Randall, who conveyed the land, agreed 
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upon the spot.for the depot, and I had nothing further to do with 
the transaction. 
Q. Do you know whether the depot was on this land conveyed by 


Mr. Burdick ? 


A. My understanding is that they conveyed two pieces—one to the 
company and one to Mr. Kelly. 

Q. Was the depot on the ground conveyed to Mr. Kelly ? 

A. No, I understand not; that the piece they conveyed to Mr. Kelly, 
my understanding is, was on the south side of the railroad, and the 
depot was not on the piece conveyed to Mr. Kelly; but still, as I said 
before, I didn’t have anything to do with that transaction. 

9 Do you know how many acres there were conveyed to Mr. 
Kelly? 

A. No, I don’t remember; Mr. Burdick, I think, said five acres. 

Q. Do you recollect anything about that ? 

A. Well, I recollect there was five acres ; my recollection was—still 
it is more hearsay than anything else—that there was five acres con- 
veyed to Mr. Kelly and three acres to the railroad company. 

Q. Do you know that Mr. Kelly acted as vice-president and gen- 
eral manager in 1872? 

A. I don’t. 

. How long after did he continue not to be an officer of the com- 

ny? 
184 A Well, he was not an officer of the company until April, 
1874, after they commenced building the road. 

Q. In what capacity did he act between 1870 and 1874? 

A. As contractor. 

Q. Were you president during the time he was contractor? 

A. Yes, sir; a portion of the time; I was not all the time; when 
he had his first contract I was not president of the company. 

Q. You know whether he performed the contracts? 

A. Yes, sir. 

Q. Fully completed the contracts ? 

A. Yes, I understood that he did. 

Q. Do you know whether Mr. Hiles was a partner with Mr. Kelly, 
or with Mr. Kelly and yourself, in any contract for the construction 
of the railroad ? 

A. He was not. 

Q. At any time? 

A. No 


Q. Never had any? 
No, sir.’ 

Q. Was he a partner with you in any other transactions connected 
with the road ? 

A. No, sir. 

Q. And did he do anything in obtaining rights of way or in as- 
— in obtuining rights of way along the road where he was at 
work ? 

A. In some instances, where the right of way was not procured in 
advance of their wanting to use the ground, he assisted in getting 
the 2 yay for the purpose of not being delayed in the work. 
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Q. Was he not a general agent for the purpose of obtaining rights 
of way along the road, or did this because simply he wanted to ex- 
pedite his work? 

A. It was simply to expedite his work ; Mr. Hiles took an interest 
in the road, but he was not an authorized agent. 

Q. He was not specially authorized to obtain rights of way? 

A. No, but volunteered to assist in many ways—to assist the in- 
terests of the road. 

Q. Did you ever take any lands along the line of the road in trust 
for the company ? 

A. No, sir; 1 did not. 

Q. You have taken the deeds of some lands in your own name, 
have you not, in some places along the line of the road ? 

A. I bought lands. 

Q. You bought some lands? 

A. Yes, sir. 

Q. Did you ever buy any of those lands except for your own in- 
dividual use? 

A. No, sir. 

Q. Ever buy any for the company? 

A. No, sir; I have no recollection. 

Q. Were any of those lands donated to you or were all those 
bought? 

A. There was one instance at Blair, it was called; lands were con- 
veyed on certain conditions of our promising certain things. 

Q. By whom? 

A. Mr. Thurston. 

Q. Now, you may state what the conditions were. 

A. The conditions were that we should have a lumber yard located 
at that place, and we said we would locate it for certain amounts of 
Jands, and we would plat a portion of it, build lumber yards, and 
help build up the town ; they said that the benefit derived from it 
would enhance the value of the rest of the property. 

Q. State whether it was understood that the conveyance was to be 
for your benefit individually ? 

A. It was. 

Q. It was all talked over, was it? 
185 A. Yes, sir, and the deed was made to Hiles and Kelly and 
myself at the time. The deed was made out in accordance 
with the understanding—— 

Q. Did the railroad pass over that land ? 

A. Yes, sir; it did. 

Q. How much land was conveyed there? 

A. Forty acres. 

. How much of that land besides the right of way and depot 
grounds was necessary, if any, for the use of the company? 
A. Not any. i 


Q. Was any obtained for the use of the company, except the depot 
grounds? 


(Question as to what was necessary for the use of the company is 
objected td.) 
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Q. Did I ask you how much land was necessary for the use of the 
company—depot grounds? 

(Objected to.) 

A. I think so. You did ask me that question. 

Q. And you answered it? 

A. Yes, sir. | 

Q. Do you know whether the land conveyed by Thurston and 
Porter was conveyed after the location of the road across the prem- 
ises or not? 

A. The road was located and graded. I was laying the track a 
little ways back at the time. 

Q. Located and graded before they made the arrangement? 

A. Yes, sir. 

Q. Before there was any bargain with them at all? 

A. Yes, sir; they conveyed it the same day they made the bar- 

in. 

9 Did the railroad company furnish any consideration for that 
conveyance ? 

A. Not any. 

Q. You may state what the object was in Thurston and Porter 
giving that land, fully. 

A. For the purpose of building a town there at that point and 
they getting the benefits to their lands there, instead of its being 
located at the crossing of the other road, one or two miles cast. 

Q. Was there anything done toward the promoting of a settlement 
there, or building up a town? 

A. Yes, sir. 

Q. What was done? 

A. We immediately platted a portion of it. 

. Platted a portion of the land? 

A. Yes, sir; P. got in a 1 many inhabitants, located a lumber 
vard there, and established a wheat market; got — to buy wheat 
and made a general market there for produce, furnishing lumber, 
etc., for the building up of a town. 

Q. Did you purchase any land from the State of Wisconsin near 
the road ? 

A. Yes, sir. ; 

Q. Well, for whose benefit did you purchase those lands? 

A. Purchased them for my own use and for the use of Mr. Kelly 
and Mr. Hiles, who had an equal interest in it. I bought it in my 
own name in the first place. 

Q. How much did you pay for it? 

A. I paid the Government price; I think it was ten shillings an 
acre. | 
Q. Whose money? 

Paid my own. 

Was that bought for the railroad company? 

It was not. 

Was it useful to the company? 
No, sir; it was not. 
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Q. Necessary? 
A. No, sir. 


(The four foregoing questions are objected to.) 


Q. Did any of it touch the railroad ? 8 
186 A. Iam not sure whether it did or not; it might, but I 
think not, but one piece, and I am not sure whether any of it 
did. 


Q. How far from the railroad was the.most remote part of the 
land? 

A. I cannot say; I never was on some portions of it. I cannot 
tell just exactly 2 far. 

Q. Give a general idea. 5 

A. Well, anywhere from a mile to two miles. I ain't familiar 
with it. 

Q. Do you remember how many forties there were? 

A. My recollection is that there were ten forties. I am not posi- 
tive as to that. 

Q. Was any part of it occupied by the railroad ? 

A. Not to my knowledge; no, sir; not unless it is crossed by the 
right of way. I don’t know whether it is or not. 

. Since you received, either alone or jointly with others, any 
conveyance or conveyances of land along the line of the road has 
— company ever made any demand on you for the conveyance to 
them? 

A. They have not. 

Q. Has the receiver, Timothy Case, or any one for him, made any 
demand on you to convey those lands to him or the company ? 

A. Not the lands specified in the complaint. 

Q. Well, any? 3 

A. They have spoken to me—Mr. Abrams has—ahout conveying 
some land near New London; wanted to buy the right of way to 
sume lands I had between New London and Green Bay, but about 
no others. 

Q. Those are the lands that you bought before? 

A. Lands I owned for many years. 

Q. Long before the road was laid out ? 

A. Some of them for twenty-five years. 

Q. Have the officers of the company or the receiver or any one 
for them ever said anything to you to the effect that those lands 
ought to be conveyed to the company or anything of that kind? 

A. What lands do you mean? 

Q. Those lands you have obtained along the line of the road. 

A. No, sir; not to my knowledge. 

Q. In obtaining those lands or any of them was there any secrecy 
resorted to on your part? | 

A. There was not. : 

Q. Or on the part of Hiles or Kelly, as far as you know? 

A. Not to my knowledge; no, sir. 

E. How was the business done, openly or otherwise? 

A. Fully so; openly; yes, sir. : 
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Q. Did the officers of the company know it at the time? Were 
they aware of the transactions at the time they were made—that is, 
those purchased along the line of the road by yourself and Mr. 
Kelly? 

A. Well, I don’t know whether they knew it or not. They had 
the — of knowing it. I never considered it was any- 
thing they were interested in whatever, and I never took any pains 
to keep them from knowing it. I considered it an individual 
transaction and transacted it the same as I would any individual 
transaction. I knew they were knowing it, different ones of them. 

Q. Who had the charge of obtaining the right of way at that 
time? 

A. It was my business specially. 

Q. Then you knew all about it? 

A. Yes, sir. | 

Q. Who was the secretary of the company at that time? 
187 A. Well, I think Mr. Ellis at that time was secretary. 
Q. Fred. S. Ellis? 

A. Ves, sir. 

Q. What offices or office did Mr. Abrams hold in the company 
at thiat timo? 

A. He was a director of the company and was employed by tlie 
company; was paid a salary all the time while we were construct- 
ing. I think that he some of the time acted as paymaster. He 
was used in different ways. 

Q. Did he not also assist in obtaining the right of way ? 

A. Not with me. In the fore part, before they gut to New Lon- 
don, he had done something in the right of way on west of there. 
I think he had nothing to do with the right of way—not as long 
as I had control of it. 

Q. Was he not aware of these transactions ? 

A. Oh, yes; he knew of them; there were different transactions 
along. He used to be over the road different times and used tu 
talk about them. 

Q. You have already testified in regard to Dr. Wood’s property, 
I believe? 

A. Yes, sir. 

Q. Do you know anything about the conveyance from Mr. Kelly 
— — Hiles, in which Mr. Kelly sold out his interest in certain 
ands? 

2 I know something of it. I was present at the time it took 
place. 

(Objected to.) 

Q. Now, state what you know about the transaction, and especially 
about the consideration for the conveyance of the land by Mr. Kelly 
to Mr. Hiles. 

A. My recollection is that Mr. Hiles gave him $7,000 for his 
interest in the Dexterville and Scranton Boom. Companies and his 
interest in 12,000 to 14,000 acres of land in Wood county, and also 
his interest in and about Taylor, in some school lands he had 
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bought of the Fox River Improvement Company that Mr. Kelly 
and Hiles and myself held together, and his interest in Blair and 
also in Arcadia. 7 

Q. Which was the most valuable of those lands? 

A. O, the lands about Dexterville and the boom company was 
the most valuable. 

b What is there about that boom company that was of special 
value? 

A. There was two companies organized under the State law ſor 
damming and holding logs and booming and sawing and manu- 
facturing. I cannot tell all the conditions now. 

. It was valuable, was it? 

A. Yes, sir; the lands were specially valuable there. A great 
many pine lands. . 

— Can you give any idea of that boom company—what it was 
worth ? 


(Objected to.) 


A. It would depend upon the use made of it. There is one used 
to some extent at Scranton; there is one at Dexterville which was 
not carried out as anticipated, but still it is valuable. 

E. $7,000 was the agreed price for all these properties and in- 
terests ? 

A. Yes, sir; his interest only. 

Q. Were any of those lands necessary to the use of the company ? 

A. Not further than the right of way is concerned. 
188 Q. Were they ever intended for the use of the company or 
bought for that purpose ? 

A. They were bought for — — not for the use of 
the company—not in any manner; bought with our individual 
money. me 

Q. Do you remember how much was paid by you and Mr. Kelly 
and Mr. Hiles for the various tracts of land which were conveyed 
to you three or any one for you—in all—the whole amount that 
was paid ? 

A. Where do you mean? 

Q. All along; the land that you bought. 

A. I could not tell in the whole, because those lands—you sce 
there is 12,000 to 14,000 acres of land; that cost a good deal of money. 
We bought some from the State, some from the Government, and a 
good deal we paid large prices for. 

Q. You don’t remember? 

A. No, sir. 

Q. Can you give any approximate to it? It is not necessary to 
be exact. 

A. I could not give it. 

Q. You are speaking now of the 12,000 or 14,000 acres. That 
12,000 or 14,000 acres don’t include these various tracts mentioned 
in the complaint? 

A. No, sir; you take those down the valley along the immediate 


vicinity of the road, I think we puid in the neighborhood of $5,500. 
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Q. Those, then, are the lands described in the complaint? 

A. Yes, sir. 

Q. Do — know how much of that Mr. Kelly furnished ? 

A. Well—— 

Q. About how much? : 

A. Mr. Kelly and I furnished the biggest part. In the White- 
hall property, of course Mr. Hiles was not interested in that. The 
Whitehall property was bought by Mr. Kelly and myself. Of 
course, we paid the larger portion. 


Judge Powers: I suppose all this testimony that is applicable can 
be used on the defense of either of the parties. They are not sepa- 
rate trials, as I understand it. 


Q. You are one of the defendants in this action, I believe? 

A. Yes, sir. 

Q. What particular contract did Mr. Hiles have, if any, for the 
construction of that road ? 

A. The first contract that he had was for the grading from Grand 
1 to Dexterville, I think, a distance of about fourteen miles and 
a half. 

Q. Any other? 

A. And afterwards interested in a contract with a man by the 
name of Darton, I believe. I guess the contract was made to Day- 
ton. I think Hiles helped him build it, constructing it about a 
distance, I should think, of ten or twelve miles from there. I don’t 
remember just the distance; to Big Indian creek, I believe. 

Q. Was he connected in building the road in any other way ? 

A. Afterwards Hiles and Dayton took a contract beyond, from 
Merrillon to the Mississippi river, or to the junction of the North- 
western road. 

Q. Did you receive any portion of the price or consideration that 
was tu go to Mr. Hiles for work that he did? 

A. I did not. 

Interested in it in any manner? 

A. Not in any way. 
189 Q. Whose exclusive business was it to obtain the necessary 
right of way? 

A. It was mine exclusively. 

Q. Had Mr. Kelly anything to do with it? 

A. No; not directly. 

2 was no part of his duty to obtain right of way? 

0 


Q. Was there any cases in which the grading was in advance of 
the procurement of the right of way ? 

A. Oh, yes, a many. 

. What was done in such cases by Mr. Hiles, for instance? 

A. Well, when he was not molested he went along and graded. 
Sometimes the parties objected and he had to do what was necessary. 
Sometimes they allowed him to grade without paying. Sometimes 
he made the best arrangements he could to keep them quiet. In 
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some places there were injunctions served. Sometimes he even 
signed bonds to get it put off—whatever was necessary. 

Q. What he could ? 
A. To get them out of the way so as not to have his work inter- 
rupted ? . 

Q. To go on with the work ? 

A. Yes, sir. 

Q. Had Mr. Hiles any object in so doing except to help his 
work ? 

A. He had not. 


(Objected to because the question relates to the intentions of 
another party.) 


Q. What was the answer to that? 

A. Never any interest except the interest along the line of the 
road. A great many people along the line of the road manifested 
interest. The general object in doing as he did was not to have his 
work delayed. 


(Answer objected to.) 


Q. Do you remember anything about obtaining a deed from I. A. 
Briggs and wife ? | 

A. Yes, sir. 

Q. What was the consideration for that deed? The land is here 
described as the N. q of the N. E. }, all that part of the N. 3 of the 
N. E. Jof the S. W. 4 of sec. 32, T. 21, R. 9, north of Main street, 
in the village of Arcadia, east of the railroad ? 

A... What is the date of the deed ? 

Q. The answer states the 20th of April, 1875. 

A. I was not personally connected with the transaction. As I 
understand that, Mr. Hiles signed a deed for conveying back a part. 
It was an exchange for some lands by the railroad lying part on 
one side and part on the other, and they deeded back and forth to 
exchange; and, as | understand, Mr. Hiles gave him $50—that is, 
the land Mr. Briggs conveyed to us was considered worth more than 
that we conveyed to him, and Mr. Hiles as I understand, gave him 
$50 to boot. 

Q. Was that land necessary for the use of the road ? 


(Objected to.) 

A. No, sir. 

Q. What was the land purchased for—for whose benefit? 

(Objected to.) 

A. For the benefit of the parties they were deeded to—Mr. Hiles, 
Mr. Kelly, and myself at that time. 

(Answer objected to.) ' 

. Has the railroad used any portion of it? 


A. Not to my knowledge, excepting the right of way. I think 
there was only conveyed what there is on each side of the road, so I 
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don’t know that it covered that. My recollection is, from the de- 
scription of the deed, that it was changing what there was on one 
side of the road to the other side. 

Q. That does not include the right of way ? 

A. I think it don’t. I am not positive, but that is my recollec- 

tion. 
190 Q. Do you remember a deed from Ebenezer Thurston and 
wife of the N. W. } of the N. E. } of sec. 16, T. 21, R. 7? 

A. Yes, sir. 

Q. Can you explain all about the consideration for that convey- 
ance ? 

A. I think I explained that last night. 

Q. And relative to the deed of Luke Porter, also ? 

A. Yes, sir; I explained that. 

Q. As to the right of way, have any of those lands been deeded 
to the company ? 

A. I think not. 

Q. Is the title held by yourself or by — three? 

A. The title now, I think, is held by Mr. Hiles and myself. Mr. 
Kelly, I believe, conveyed his interest to Mr. Hiles. 

Q. Have you been ready and willing at all times to convey the 
right of way over the line to the company? ) 

A. Yes, sir; by the company paying for it. 

Q. Why have vou not done so heretofore ? 

A. Have not been requested to do so. 

Q. When was the conveyance made from Thurston and Porter, 
after the location of the road or before? 

A. No; it was located and graded at the time. 

Q. When was the agreement for the conveyance made? 

A. The same day that the deed was executed. 

Q. Was the building of the road a consideration for the deed ? 

A. No; the road was built before and we were laying the track a 
short distance of there at the time. 

Q. Do you know whether George Hiles and the Mineral Spring 
Company conveyed the right of way to the company ? 


(Objected to because witness is incompetent to testify.) 


Q. Do you know whether they had taken it or not? 

A. I understood that they had. 

Q. You don’t know anything more than that ? 

A. Not myself. 
Q. What was the land worth when you got it from Thurston and 

orter ? 

A. It was worth about ten shillings an acre; that was what State 
lands were selling for along there. We asked Thurston what he 
gave. He said he gave $50 for the forty acres. 


(Objected to.) 


Q. What were the particular inducements to that conveyance— 
those conveyances by Thurston and Porter? 
A. Well, substantially for the purpose of assisting to build up a 
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town in the way of platting and aiding in the building up of a 
village and locating lumber yards, etc. I stated it fully yesterday. 

Q. Did you testify fully in regard to the lands bought from the 
State ? 

A. I think so. 

Q. Did you furnish the money yourself—the whole of it your- 
self? : 

A. Yes, sir; J furnished the money myself and took the deed in 
my own name at the time. They accounted to me for their portion 
of it afterwards. 

Q. Hiles and Kelly? 

A. Yes. 

Q. You stated, I believe, that that was obtained before the loca- 
tion of the road over any of the land. 

A. Yes, sir; before it was located along there. 

Q. Have you always been ready and willing to convey the rights 
of way over any portion of those lands bought from the State in case 

the railroad does pass over it? 
191 A. Well, I don’t know that I am under any obligation to, 
and I don’t know as J am, unless paid for. 

Q. You are, if paid for it? 

A. Yes, sir. 

. Always have been? 

A. Yes, sir. 

Q. You testified in regard to the Briggs property, I believe? 

A. Yes, sir. 

Q. The — believe, alleges that at the time when the 
property was obtained from I. A. Briggs and wife assurances were 
made that that was obtained for the benefit of the company. How 
is that? 

A. That was not the case. 

Q. What was the case? 

A. We paid our own money for it and bought it for our own in- 
dividual uses. 

Q. Was that understood by Mr. Briggs ? 

A. He had no reason to believe otherwise. He understood that 
he sold it for the purpose of building up the town, ete. We paid 
him a full consideration for it, paid our money for it, bought it for 
our own individual use. 

Q. Is not that true in regard to the later lands described in the 
— which were bought by you and Kelly and Hiles or either 
of you 

A. Yes, sir. 


Q. None of those lands were bought for the use of the company ? 
A. No, sir. : 


Q. Have you taken any land in the name of other persons ? 
A. I have not. 


Q. Did not the road run over a large proportion of wild lands 
which were unoccupied ? 


A. Yes, sir; went through a large portion; a large distance of 
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the road was through a dense wilderness where there were no im- 
provements whatever. 

Q. Went over without first getting the right of way, did you not? 

A. Yes, sir. 

Q. Without making any connection and without stopping ? 

A. Oh, yes; the owners were notknown. A great portion of them 
were living in different States. 

Q. Didn't wait to get title—went on and took the lands? 

A. Yes, sir; went on very — 

Q. Expecting to pay for the lands when the pruper time came, I 
suppose ? 
A. Yes, sir; built 110 miles there one summer—one season at 
east. 

Q. Were there any instances in which the road was located upon 
lands owned by yourself or some one of you ? 

A. The road crosses some — that were bought by some of us. 

Q. Is it not true that it did cross some lands owned by you near 
New London ? 

A. Yes, sir. 

Q. Is there — further that occurs to your own mind that 
you wish to testify to in your own behalf? 

A. I don’t think of anything. 


Cross-examination : 


Q. Mr. Ketchum, as to the Briggs land; did not the citizens in 
that neighborhood make a subscription to the road in addition—did 
not the citizens in that neighborhood make a subscription amon 
themselves of about $500, in addition to what was paid by you, an 

pay that to Mr. Briggs in order to get the land ? 

192 A. I don’t know whether they did or not. 

Q. Don’t you know that that was a part of the considera- 
tion for the land ? 
A. No; I think we paid the full value. That I stated to Mr. 
Briggs at the time that I thought it was more than the land worth. 
It was more than other State lands had been bought for at the same 
time and after that, right adjoining it; that I bought for ten shillings 
an acre, and that is a deal more. 

Q. Now, as to the Wood land. You say you made the negotiation 
with Mr. Wood and he wanted the county-seat at Manawa, and that 

ou told him to make one conveyance to the road and one to Mr. 
Telly. Is that so? 

A. No, sir; I did not say so. 

Q. Well, is that the fact? 

A. I said that he did sign a contract for the right of way to the 
company before that. 

Q. Did he except the land that he had contracted to convey for 
right of way, instead of to Mr. Kelly ? 

A. I think not. I think it was not excepted. 

Q. Didn’t except it? 

A. I don't know whether it was or not. I think not, though. 

Q. Now you negotiated it? 
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A. Yes, sir. : 

Q. Why did you not see that the right of way was excepted in the 
deed ? 

A. I don’t know that it was not excepted, but my recollection is 
that it was not. 

. You say that Mr. Marsh owned lands around there? 

A. Mr. Marsh was a large owner in Fox river improvement land. 

Q. In Manawa ? 

A. I don’t know whether they are right at Manawa, because I do 
not know where all the Fox river lands were located. I think Mr. 
Marsh told me that he owned individually 115,000 acres through 
that country there, which was apportioned to him and deeded to 
him. 

Q. You say Mr. Robbins conveyed eight acres do you, Mr. 
Ketchum ? 

A. I said that I was not positive whether he did convey more than 
the depot grounds or not. 

Q. Did you negotiate with Mr. Robbins? 

A. I was present at the time of the negotiation. 

Q. Do you know how many deeds there were! 

A. I am not sure whether, as I stated before I was not sure, but 
the Judge here stated that Mrs. Robbins swore that they gave eight 
acres—that is, they contributed eight acres, and said that there were 
— —4 of it intended for the depot grounds, and five acres for 

r. Kelly. 

Q. Why did not they make two deeds ? 

A. I think they did. 

Q. Well, do you know anything about the other deed ? 

A. I don't. I only know that they talked of giving three acres 
to the railroad company—that is, for depot grounds. It was agreed 
upon at the time that the depot was to be located on a certain piece 
on their land. Whether it was given in two deeds or. how it was I 
don’t know—that is, I don’t recollect. 

Q. There seems to be one deed, Mr. Ketchum, from Dobbins and 
wife to David M. Kelly, for eight acres. 

A. I don’t know whether there was or not. 
193 Q. If there was any other it was something outside of the 
eight acres, was it? 

A. I don’t know. I did not have anything to do with the deed. 

Q. You did not see it at the time that they did deed it to the com- 

ny? 

A. No; I did not. 

Q. Was that an oversight?’ 

A. That was not—I don’t know that it was an oversight. 

Q. Let me ask some questions with regard to the Burdick land at 
Black creek. You say that if he conveyed a certain amount five 
acres was to go to Mr. Kelly? : 

A. I say I don’t know as to that. 

Q. Was you conducting the negotiations? 

A. I said I was not conducting the negotiations. 

Q. You did not get the right of way there ? 


DAVID M. KELLY. ET AL. 213 


A. No, sir; I think I did not get the right of way there. 

Q. Do you know who did? 

A. I think Mr. Abrams attended to that through there. That 
was east of New London. I said that I thought Mr. Abrams attended 
to the right of way east of New London. 

Q. You were not the sole right of way agent? 

A. This was prior. Mr. Abrams was, prior to my taking charge 
of the right of way west of New London. 

Q. Was there any other deed made by Mr. Burdick besides this 
one from Mr. Randall and wife and Mr. Burdick and wife and Dorr 
Clark? Was there any other deed that you know of? 

A. I said that I did not transact that business, and I don’t know. 
Burdick swore that he deeded it to Mr.—— 

Q. Never mind what Mr. Burdick swore. I want to know if you 
know of any other deed. 


(No answer.) 


Q. You say that Mr. Kelly was not an officer of the company be- 
tween 1870 and 1874? 

A. No; I did not say so. 

. Then I misunderstood you. Was he then an officer? 

A. A part of 1870 he was an officer of the company. 

Q. Between that date and 1874, was he? 

A. My recollection is that he was the fore part of the year and 
that he resigned during that year in 1870, and from 1870 up to 1874 
he was not an officer — up to April, 1874. 

Q. Was he not acting as general superintendent under his con- 


tract? 


A. No, sir. 5 

Q. Do you know that he was not, Mr. Ketchum ? 

A. He was acting under the direction and authority of his con- 
tract. 

Q. What was the nature of the management of the road under 
his contract? 

A. It was under his contract. | 

Q. Did he not sign and send out annual passes during these 
periods? 

A. Not to my knowledge. 

Q. Do you know that he did not? 

A. Well, I could not say that I knew. 

Q. So you don’t know anything about it? 

A. Yes, I do know something about it. I signed the annual passes 
myself. I don’t know anything about anybody else signing any. 

Q. Did you sign the exchange pass to other roads of Dr. Wood, 
Mr. Ketchum ? 

A. Yes, sir. 

. You signed them all, did vou? 

A. Tien no recollection of anybody else signing any. 

194 Q. How much did Mr. Kelly get for his conveyance of his 
lands at Arcadia he sold? 
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— Well, as I said before, that was a purchase made with other 
ands. 

Q. You don’t know how much he got for it? 

A. Well, it was not singled out to know how much that particu- 
lar piece was. The consideration, of course, would have been small 
in proportion to the price of the whole. 

2. Who employed Martin Van Buren Bromley as right of way 
agent along the road ? 

A. Bromley never had charge of the right of way only under me. 

Q. You employed him, then ? 

A. No, sir; and I do not know of his having procured a single 
— of the right of way. He went out on the road sometimes. 

e went with me a few times, but I never knew of his closing up 
or of his being authorized to close up the right of way anywhere. 

Q. He was only helping you, then ? 

A. That is all I know of his doing. 

Q. How much did you pay him for helping you in that way? 

A. I do not know; I do not remember. 

Q. And did you make a deed purporting to be from Henry 
Ketchum and wife to David M. Kelly, dated the 30th of October, 
1877, which I now hand you ? 

A. Well, I cannot say as to that. I did not sign that. 

Q. Have you no such original with you, Mr. Ketchum? 

A. I have not. 

Q. Will you produce, on the hearing, the original deed of which 
that is a copy ? | 

A. Well, I don’t know whether I will or not. 

Q. You have not got it, then? 

A. It would not be in my possession ; of course not. 

Q. Did you ever make any such deed ? ; 

A. I don’t know whether I did or not. I would not ‘have the deed 
if I had given one to Mr. Kelly. 


(Certified copy of deed of Henry Ketchum to David M. Kelly, 
dated the 30th of October, 1877, is here offered in evidence by com- 
plainant, and is marked “ Exhibit 17.”) 

Defendants object to the deed being received in evidence as in- 
competent and immaterial. 

The complainant makes demand upon Jifdge Ellis, attorney for 
David M. Kelly, and also upon Henry Ketchum personally, one of 
the defendants, for the production of the original deed upon the 
hearing, of which plaintiff now offers a certified copy. 


Deposition of George Hiles. 


Grondk Hires, being called by the defendants and duly sworn, 
testified : 


Examined by Judge Powers : 


Q. Where do you reside? 
A. I reside in Dexterville, Wood county, Wisconsin. 
Q. You are one of the defendants in this case ? 
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A. Tam. 
Q. State whether in 1873 or at any other time you had aly- 
thing — 1 the construction of the Green Bay & Minnesota 
railroad. 
195 A. In the summer of 1873 I constructed the Green Bay & 
Minnesota railroad from Grand Rapids to Dexterville. 

Q. That is—what did you do? 

A. I done the bridging. grading, and tying. 

Q. You may go on. sat else? 

A. Also, William Dayton and myself cunstructed about 16 miles 
west of Dexterville. That was in the summer of 1872. 

Pl. AIxrIrr 's CouNsEL: State whether you know how many miles 
you constructed altogether. : 
A. How many I constructed myself,or how many I was interested 

in, one way or another? 

PLAINtTiIFF’s CounsEeL: You, — and Dayton and whatever 
other partner you may have had ? 

— wus inte in the vonstruction of something over 100 
miles. 

Q. By construction you mean grading, tying, and bridging? 

A. Grading and tying some of it and some of it ing, tying, and 
bridging. The most of it was just tying and grading. The first 15 
miles, as I stated it, I graded and bridged, und the next contract 
with Dayton I graded and tied only, and the next contract I was 
interested in Merrillon. That was in the summer of 1873, I was 
interested for myself and Dayton. 

Q. And that was tying and grading, or was it only grading? 

A. That was grading only. The last contract from Merrillan 
through to Winona was only grading. 

Q. State whether any persons were interested in that work, except 
as vou have already stated. 

A. With me? 

Q. Yes, sir. 

A. No, sir. 

Q. Did either of the defendants Kelly or Ketchum have any in- 
terest, either directly or indirectly, in that work ? 

A. In either of those contracts, they did not. 

Q. State whether one or both of these defendants were at any time 
partners with you in any business—that is, business appertaining to 
the railroad. 

A. No, sir; nothing more than we bought some land together in 
Wood county and Trempealeau county jointly. 

Q. State whether you were at that time, or at any other time, an 
officer of the Green Bay & Lake Pepin railroad. 

A. No, sir; I never was an officer of any kind. 

Q. Not a member of the company in any way? 

A. No, sir. 

Q. Were you ever a stockholder? 

A. I took some stock on the first contract from Grand Rapids 
through to Dexterville. 

Q. Part payment for the contract? 
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A. In part payment for the contract. 

Q. State whether you were in the employ at that time, or any 
other time, of the railroad, except in this work of construction under 
the contracts. 

A. No,sir. I never was no further than that whilst I was work- 
ing for Hiles and Dayton—that is, my son and William Dayton— 
constructing the railroad from Merrillon through to Winona, I as- 
sisted in three or four cases in obtaining permission to cross over 
lands belonging to parties where they had laid an injunction on the 

road. Also I paid out money that I never received, and 
196 also I was with the president of the road several times in 
looking up the best ground to locate. 

Q. Well, were you for such services paid anything ? 

A. Nothing further than I was with Blair when he came through 
with Kelly. For such services I never was paid anything; no, sir. 

Q. You never asked anything? 

A. No, sir; not a cent. 

Q. You purchased some land or an interest in some lands in 
Arcadia of one Briggs? 

A. Yes, sir. 

Q. Well, you may state the details of that transaction—what it 
all was about. 

A. Ketchum made out the first contract with Briggs in regard to 
it. He also saw Briggs, and he told kim the price of the land was 
$500. That was for the first purchase—I think it was 187 acres— 
about that. After that we bought 10 acres of Briggs; paid him 
$300 for the 10 acres. 

Q. Making $800 in all? 

A. Making $800 in all. When we came to run the line—the 
reason for buying 10 acres—it ran down so far toward where the 
railroad was located that it took up the place tu put lumber, and we 
had to have it for a lumber yard, and consequently. paid a big 
price for it. : 

Q. For whose benefit was this last purchase ? 

: A. That was purchased for my benefit—that is, my interest in 
that. 

Q. Who else was interested at that time? 

A. Ketchum was interested with me, and also Kelly. 

Q. For your inteyest in it who paid the consideration ? 

A. I paid my own money. | 

Q. You spoke of two purchases made of Briggs. One deed was 
finally delivered. Were they both included in one deed ? 

A. I think they were, sir. 


Deed handed to witness. 


Q. This was $800. That was the consideration as sold ? 
A. Yes, sir; it was a little short of 200 acres. There was a ten-acre 
lot besides the original purchase. 

Q. Does that railroad cross the land purchased from Briggs? 

A. Yes, sir; it runs through a portion of it. 

Q. Is the depot at Arcadia located upon it? 
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A. Yes, sir; it is. 

Q. State to your knowledge whether there was any other consid- 
eration given to Briggs for the sale of the land. 

A. ‘There never was any other consideration that I know of. 

Q. Has Mr. Kelly an interest in that land now? 

A. No, sir. 

Q. What became of his interest ? 

A. I bought it out. 

Q. In the deed from Briggs, as finally delivered, I think it ran to 
you and Ketchum, did it not? 

A. Yes, sir; it did. 

Q. State whether that is the deed. (Shows deed to witness.) 

A. That is the deed. , 


DEFENDANTS’ CounsEL: I have another deed that in this connee- 
tion I wish to offer—that is, I am willing to accept — copy as 
such rather than have the deed pass out of my control. 


(It is agreed that the copy of said deed introduced by complain- 
ant may be used in place of leaving the original deed here.) 

Judge Elis: What is the date of the deed ? 

A. The 20th of July, 1873. 


DEFENDANTs’ CounsEL: In this connection there has been 
197 introduced here on the part of the plaintiff a copy of another 
deed of Briggs to Hiles and Ketchum, dated the 20th of Octo- 

ber, 1875. Please explain what that transaction was. 

A. Well, in order to explain that fully, so that you will under- 
stand it, I will have to go back a little ways. At the time that we 
first bought these lands from Briggs the first $500 purchase was 

id b Mr. Kelly, Ketchum, and Hiles, and the deed was made out 
to Kelly, Ketchum, and Hiles. The old deed was never put on rec- 
ord. In the meantime we had bought this other ten acres that is 
stated here in this deed from Briggs, and in the meantime I bought 
Kelly out, and when we came to get the deed for the ten acres it 
was — understood by the parties that I should surrender the 
original deed given to Kelly, Ketchum, and Hiles, make a new deed, 
and put in this ten acres, which was done; and then in regard to 
the other deed the railroad cut off some fractions and left some on 
one side and some on the other side of theerailroad ; that came to be 
the right of way; and some of this land belonged to Briggs and 
some belonged to Ketchum and Hiles; and I made a contract with 
Briggs, and I took what there was on one side and Ketchum and 
Hiles took what there was on the other side of the railroad, and I 
paid him $500. That—— 

Q. And then this deed of the 20th of October, 1875, was only for 
the exchange of lands, was it—the deed—that is, the $500 consid- 
eration ? 

A. Yes, sir; that was for the exchange of land; that was ex- 
changing some lands that was in the original deed. 

Q. At the time these lands were purchased this $800 that was paid 
for them was a full consideration, in your opinion ? 
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A. It was every dollar they were worth at the time,and more too. 
(Question and answer objected to.) 


Q. Have you since made improvements on those lands? 

A. Yes, sir. 

Q. Well, you may state to what extent. 

A. In the shape of buildings. 

Q. And otherwise ? 

A. Ves, sir; I made improvements. I have built one brick build- 
ing that cost $5,000, one brick building that cost $3,000, one hotel 
that cost $6,000, one dwelling-house that cost $1,000, one that cost 
$600, and office that cost $300; also, every rise that came in the 
river, these lands overflowed; I put up a dock or embankment, 
about 120 rods, that cost me $450. ä 

Q. Any town plats laid out, streets, or anything of tlie kind? 

A. Yes, sir; laid it out in town plats. 

Q. How is the property considered now, as to value ? 

A. I would be glad to sell it now at 50 cents on the dollar of what 
it cost, — say nothing about the original purchase of the land. 

Q. Well, is it worth—would it bring what the improvements orig- 
inally cost? 

A. No, sir; it will not. As I said beſore, it will not bring 50 
cents on the dollar of tlie original eost of the improvements I put 
on it. 

Q. Had the Arcadia Mineral Springs Company an interest in 
these lands ? 

A. Yes, sir; they own that land. 

lt has been conveyed to them? 

A. Yes, sir; it has been conveyed to the Mineral Springs Com- 
pany. 

PLAINTIFF’s CounsEL: Have you the deed of conyeyance here 
from you to the Arcadia Mineral Springs Company ? 

A. I guess not. 

PLAINTIFF’s CouNSEL: You may look to see if those are the cop- 

ies of them. 


198 A. I don’t know; I can’t say; I don’t know anything 
about it. 


PI. AINTIr 's CounseL: We will ask Mr. Hiles that he produce on 
the hearing the original deeds made by him to the Arcadia Mineral 
Springs Company, so far as he can get them—so far as they are in 
his possession, if any there are—or otherwise we will introduce sec- 
ondary evidence of them. 


(See close of Mr. Hiles’ testimony.) 

PLAINTIFF’s CouNsEL: Do you represent the Arcadia Mineral 
Springs Company here ? 

Judge Powers: So far as it is ready to be represented. ° 

PLAIxrirr's CounseL: I demand of you, then, as attorney for the 
Mineral Springs Company, that you produce the original deeds. 


(Defendants’ counsel consents that the plaintiff’s counsel may use 
copies if they do not produce the original deeds on the hearing.) 
( 
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Q. You may state whether this property at Arcadia—the right of 
way—has been conveyed to the company. 

A. The right of way, 100 feet wide, has been conveyed to the rail- 
roud company by the Mineral Springs Company and also by me. 
I 2 the right of way to the railroad company and gave them 
a . 

Q. Then, so far as your interest or that of the Mineral Springs 
Company is concerned, that has been conveyed ? 

A. Yes, sir. 

Q. You are interested, I believe, with the defendants Ketchum 
and Kelly in certain lands purchased from the State of Wisconsin, 
are you not? 

A. Yes, sir. 

Q. Who purchased these lands from the State? I mean those 
lands about Arcadia. 

A. Mr. Ketchum purchased them. 

Q. What interest did you have in that purchase when it wus 
made? 

A. I had one-third. 

Q. Who furnished the money to make it ? 

A. I furnished one-third of the money. 

Q. Whose money was it? 

A. It belonged to ine. 

Q. The purchase, I understand, was made in the name of Mr. 
Ketchum ? 

A. Yes, sir. 

Q. And he afterwards conveyed to your interest ? 

A. He did; yes, sir. 

Q. You afterwards acquired 

A. We afterwards divided the land up, Ketchum and me, for I 
bought Kelly’s interest out. We divided the land up, and he took 
a certain portion of it and gave me a deed of two-thirds and he took 
one-third; then I bought the one-third afterwards. 

Q. All of Ketchum’s third? 

A. Yes, sir. 

Q. Then at present you are the owner of the whole of it, are you? 

A. Well, I believe the whole. Perhaps Ketchum owns one forty 


et. 

Q. State whether the railroad crosses any portion of the land. 

A. Well, I can’t say for certain whether it does or not, but it is 
my impression that it does run corner-ways across one forty. 

Q. Across the corner of a forty, do you mean ? 

A. Across the corner of a forty. I am not certain about that. 

Q. Well, has the right of way to that portion been conveyed to 
the road ? 

A. Yes, sir; it was intended to be conveyed to the road, if it has 
not been. 

Q. If it has not been you are ready to do it? 

A. Yes, sir; I intended to convey it to the road. I made 

199 a trade with the receiver. I iutende l to have it conveyed to 
the road. If it ain’t been done it can be done any time. 
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Q. You also conveyed an interest in the lands at the village of 
Blair obtained of one Thurston and Porter, have you not? 

A. Yes, sir. 

Q. You may go on and state the transaction whereby you became 
interested in those lands. 

A. I went with Mr. Ketchum—I think it was on the 22d of Au- 

ust, 1873—to Mr. Thurston’s house, in the village of Blair, and 

hurston and Ketchum were talking about locating the depot. 
That was after the road was graded to Blair. Thurston was very 
desirous of having the depot located there at Blair, and there were 
arrangements made there that Thurston snould deed forty acres to 
Ketchum, Kelly, and Hiles for the consideration that they should 
lay out a portion of it in town lots and establish a lumber yard and 
help build up a town at Blair. 

Q. For that consideration he gave a deed, did he? 

A. Yes, sir; that was the consideration that he gave a deed on. 

Q. Was that agreement with Thurston carried out—that is, as to 
putting up lumber yards, etc. ? 

A. Yes, sir; it was. The town was platted out,a lumber yard 
established and maintained there, buildings put up, sheds, and lum- 
ber office. 

Q. What do you know, if anything, about Thurston having ob- 
tained a railroad pass? 

A. I know of Ketchum’s giving him a pass before he left there 
after the deed was made. Ketchum gave him a pass. 

Q. Was there anything said about pass or passes prior to com- 
pleting the trade, to your knowledge? 

A. Not one single word, that I heard There was no pass in con- 
sideration in the trade. The consideration of the trade was just 
what I have told you. 

Q. You may state how it was regarding the Porter matter. 

A. Well, the Porter matter was just the same as the Thurston. 
Porter had a farm right adjoining there, and Porter gave, I think, 
about seventeen acres. There was a piece of land that was cut off. 
It was a piece that was cut off by the railroad. His land all lay on 
one side of the railroad without this tract of seventeen acres, includ- 
ing the right of way. 

Q. What is the consideration of the Porter deed ? 

A. The considerafion was that we should establish a lumber yard 
there and assist about building up the town. 

Q. Were the two trades made at the same time ? 

A. Yes, sir. 

Q. Were Thurston and Porter present when you made them? 
Was that talked up together ? 

A. Yes, sir; they were. 

Q. State whether, in your judgment, for the convenience of the 
people, it was a proper place to locate it where it was located. 

A. Yes, sir; it was the best place—the best point that it céuld 
have been located at in the town of Preston—there where Blair is 
now. 

Q. This Blair is the name of the village, is it? 
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A. Yes, sir. . 

Q. And Preston is the name of the town in which the village of 
Blair is situated ? 

A. Yes, sir. 

. You may state whether the right of way across this piece of 
land has been conveyed to the railroad. 

A. It has; yes, sir. 

Q. That is, so far as you are interested? 

A. Yes, sir; t N have been conveyed, as far as I am inter- 
200 ested or concerned and as far as the Mineral Springs Com- 
* interest is concerned. 

Q. You may state whether these are the deeds—the one from 

Thurston to the defendants and the one from Porter. 


(Showing deeds to witness.) 


J udge ELI. is: What is the date of the Porter deed and the Thurs- 
ton ? 

A. 22d day of August, 1873; “ Ex. 15,” “ Ex. 8;” Thurston. 

Q. And the other one? 

A. Same date. 


Judge Exuis: They are copies of them. I suppose it is the same 
deed. They seem to be marked on the back. 
Judge Powers: I wish to offer these in the same way. 


(It is agreed that the copies of these deeds may be used on the 
hearing.) 


Mr. LARNED: You may state whether at any time you ever had 
any control over the affairs of the Green Bay & Minnesota Railroad 
Company. 

A. In what way? 

Q. Well, in any way. 

A. Nothing more than the construction according to contracts. 

1 Nothing further than acting under the contracts you had 
taken ? 

A. I will state right here that I never was a partner of Mr. Kelly’s 
nor Ketchum's in any construction in any job, in any construction of 
the Green Bay & Minnesota railroad, and I never was an officer of 

the company. I never had no control of their business in any way. 
Q. Did you ever have any control of their funds—handle their 
money, or anything of that kind ? 

A. No, sir. 

Q. You may state what was the consideration for the conveyin 
of these lands to the Arcadia Mineral Springs Company—actua 
consideration. Was it money ? 

A. Conveying to the Mineral Springs Company ? 

Q. Yes, sir. 

A. It was in stock. 

Q. Was there any other consideration that you received from that 
—— for those lands paid in the stock of the company ? 

. Yes, sir. 
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Q. What is the value of that stock at that time or ut any time 
subsequent? Is it worth par, or how is it? 

A. Well, it really is of no value. It may be worth five cents on 
the dollar. I don’t think it would bring ten cents on the dollar. I 
don’t think it would sell for five cents on the dollar. 

Judge Ei. LIs: What was it worth then? 

A. About the same as it is now. 

Q. Is it worth more than the land will bring— will it bring more 
than the land is worth? 

A. That is just exactly what it is worth — what the land will bring 
in money. 

Re What were the lands worth at the time you so conveyed 
them ? 

A. Well, the lands and the improvements, you mean? 

Q. Well, first, the lands, independent of the improvements you 
had made? : 

A. There are no lands at Arcadia, outside of improvements 

201 on them, that the Mineral Springs Company owns or has an 

interest in to-day that will bring four dollars an aere, take it 

outside of improvements. There is not any lands there that I trans- 

ferred to the Mineral Springs Company that we bought from Briggs, 
outside the improvements, you understand me, that is worth or will 
bring four dollars an acre to-day. 7 

Q. You stated how many acres were conveyed to the Mineral 
Springs Company; the full amount of it; about 200 acres, is it? 

A. Yes, sir. 

Q. Is there anything else that you wish to state on your own 
part? 

A. Nothing further that I think of. 

Judge Elis: You said that you had conveyed or intended to 
convey the right of way to the company and made a trade with the 
receiver. State what the trade was. 

A. I sold him the land. 

Q. What land was that? 

A. I sold him the right of way. He had some stock in the Min- 
eral Springs Company—the receiver did. He was entitled to some 
for shipping some—for some work he done shipping some lumber 
for the Mineral Springs Company—and that was taken into consid- 

eration as a part; that was a part of the consideration. I sold them 
my interest to the right of way through Wood county ; that was the 
balance of it, this Arcadia land and that land up there at Blair. 

Q. Lands at Arcadia and Blair? 

A. Yes, sir. 

Q. You don’t mean to say that you owned all the lands covered 
by the right of way throngh that county ? 

A. At Arcadia and at Blair; only those two places; that is all. 

Q. Only those two places? . 

A. That is all. 

Q. How many lands did you have in Wood county over which 
you sold the right of way ? 


6 — — 
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A. Well, my impression is now that I was interested in from 9 
to 11 miles. 

Q. 9 to 11 miles? 

A. Ves, sir; I don’t remember. It was a large amount that I was 
interested in directly or indirectly. 

5 Ei. L Is: And what did the receiver give to vou? 

A. He had a claim of $1,200 on some land in Wood county ; he 
gave up that; and he had some stock in the Mineral Springs Com- 
pany; he surrendered that claim, $1,300 besides. 

Q. What was the amount of the whole consideration in full? 

A. Something over $3,000. 

Q. You say you are not in partnership with Ketchum or Kelly 
on any contracts? 

A. I have said so; yes, sir. 

Q. Were you in — with them in the purchase of those 
lands along the line of the railroad ? , 

A. We purchased the land—that is, I got in common an interest 
with them. 

Q. There was no partnership agreement? 

A. No partnership agreement; nothing more than we three 
would go and purchase from the Government one thousand acres of 
land and each one put in the three amounts in money that would 
make the amount. 7 

Q. That was the only arrangement there was? 

A. Yes, sir. 
202 Q. You said you were not in partnership with Ketchum or 
Kelly on any of the contracts? 

A. I said so; yes, sir. 

Q. Were you in partnership with them in the purchase of the 
lands all along the line of the road? 

A. We purchased the land; yes, sir. I owned in common an in- 
terest with them. 

Q. There was no partnership agreement? 

A. No partnership agreement, any more than this: We three 
would go and purchase from the Government a thousand acres of 
land and each one of us would put in the three amounts of money 
that would make the amount. 

Q. That was the only arrangement there was? 

A. That is all. 


Cross-examination: 


. When you sent the stock of the Mineral Springs Company to 
the receiver did he not send it back to you? 
A. Yes, sir. 
Q. You say that the trade with the receiver that you alluded to 
was for about 11 miles? 
A. I said I did not know; 9 or 11 miles it may be. 
Q. How many miles is the right of way through this land at 
Arcadia and Blair? 
= I could not say how far it was; well, possibly it may be a 
mile. 


r 
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Q. Not quite, is it? 

A. I can’t say. I have no means for saying exactly. 

Q. You say the receiver had a claim on some of this land. What 
was that? R sheritf’s deed ? 

A. Well, there was a claim against the Wisconsin Manufacturing 
and Boom Company, the Dexterville Manufacturing and Boom Com- 
pany, by one of its officers. There was a lot of this land sold upon 
the line of the roud, as I understand; the receiver bid it in; that was 
his claim. 

Q. How many other stockholders are there besides you in the 
Arcadia Company ? 7 

A. Well, there are three. 

Q. Who are they, please? 

A. There is myself, Hiles, my wife, E. Knight, and my son. 

Q. How much stock was there issued ? 

A. Well, I don’t know as I could tell now how much. I think 
$75,000. 

Q. Where is the hotel located that you put up? 

A. It is located—the one we have — now ? 

(). Yes, sir. 

A. It is located on some land we bought from Briggs. 

. Well, I know that very well. How near the depot is it 
located ? 

A. It is located about 60 feet off the depot. 

Q. At the back of the depot ? 

A. Yes, sir. 

Q. About 60 feet? 

A. Yes, sir. 

Q. How large a building is that hotel? ; 

* Well, let me see. The main part of it is, I think, 34 by 40 
or 44. 5 

Q. Has the hotel got a piazza on the depot side? 

A. Yes, sir. 

Q. What is the distance between the outer edge of the depot plat- 
form and the outer edge of the hotel piazza? 

A. Well, probably forty or fifty feet. 

Q. You are just as sure of that as of anything you have 

sworn to? . 
203 A. No; Tain’tas sure of that; and things that I have sworn 
to here I know to be certainly so, and that I don’t know to be 
certainly so; not until I put a line on it. 
Q. Will you swear it is over ten feet between them ? 
(No answer.) : 


Q. Fifteen feet? 
A. Yes, sir. 
Q. Twenty feet? 
A. Yes, sir. ‘ 
Q. Twenty-five feet? 
A. Yes, sir; I will swear that I think it is about thirty feet. 
. Are there any warchouses of the railroad in use by them on 
that land you bought of Briggs? 
a 


They 
G 
A. 
Q. 


. Yes, sir. 
No, sir. 
. There are, are not there ? 

Not used by the railroad company. 

Well, used by shippers on the road? 

. Yes, sir; there is one warehouse used by shippers on the road. 
Only one? 

That is all. 

. Who built it? 

. Charlie Miller built it. 

. Whom does it belong to? 

It belongs to T 
Did you ever tell him to get that warehouse off there ? 
I told him I wanted to have him pay me ground rent. 
What is that warehouse used for? 
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Used by the railroad ? 


and Miller. 


Well, it is used—I don’t know what they are using it for now. 
have heretofore used it for shipping wheat. 

A side track down to it? 

Yes, sir. 

Was that on the land from Briggs—conveyed from Briggs— 


the side track ? 


A. 


S OrOP OOO 


It is; yes, sir. 


Only one warehouse ? 
. Yes, sir; all that is used. 
Is there no other one that is used? 


There is one there that 1 built myself. 
Where is that? 


. That stands close to Miller’s. 


Has that ever been used ? 


. It has been used. 

What for? 

Shipping wheat. 

A side track down to that? 


Ves, sir. 


DEFENDANTS’ CounsEL: Is there only one side track? 


A. 
Q. 


One side truck; two warehouses. 
You say that you had a contract fur grading. How much 


money was there paid on that contract—on all the contracts? 
The first fifteen miles contract and the second contract and the 
contract from Merrillon to Winona—how much money was paid 
altogether on those contracts? 


A. I have got no way now to tell the exact amount of money. 
Q. Give me an approximate. 


A. 


The contracts from Dextervil 


I can give you — of an idea how much was paid on it. 
e to Grand Rapids, there must have 


been about—I had the contract there, you understand—grading, 
tying and bridging. 
2 Yes, sir; I understand. 


Q. 


There must have been about $450,000 in money. 
Is that the full contract price? 
29—147 
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A. No; I got, I think, it was either nine or fourteen thousand 
dollars in stock; took that the same as money. 
Q. The contract price was $54,000 or $56,000? 
_A. Somewhere along there; from $55,000 to $56,000. 
204 Q. How much money was paid, or other consideration, on 
the other grading that you speak of? 
A. The other what? 0 


Q. The grading on the other part of the road besides this fifteen 
miles. How much money was paid on that? 

A. Well, I should say — from $50,000 to $60,000. 

Q. That was paid to Hiles and Dayton, was it? 

A. That was paid to Hiles and Dayton, what was paid; some of 
it is not paid yet. 

Q. Some due on that, is there? 

A. Yes, sir. 

Q. How much? 

A. Well, I think the balance something less than $5,000. 

Q. All the rest was paid? 

A. Yes, sir. 

Q. In money ? 

A. Yes, sir; it was paid in money. 

Q. Did you have any other contract besides these two for $100,000 ? 
Did you have other interest except in those contracts? 

A: There was three of them altogether. 

Q. Well, what was paid on the third one? 

A. He paid the last two in money. 

Q. That was all the money that was contracted to be paid to Hiles 
and Dayton for grading ? 

A. I won't say that was all the money. As nearly as I can ro- 
member, without some means of refreshing my memory, I should 
say about that. It won't vary much. 1 

Q. Any more than $5,000 or $10,000? 

A. I guess not. 

Q. Who paid you the money on those contracts? 

A. Well, Mr. Kelly paid it to me. 

Q. Mr. Kelly paid it to you? 

A. Les, sir. 

Q. Then you are willing to deny Mr. Kelly’s statement that he 
made here that he never paid you any ? 

A. My understanding is that it came from Mr. Kelly. 

Q. Whose check was it? 

A. It seems to me it was the company’s check. It was the com- 
pany’s check or Kelly’s, I cannot say for certain. 

Who was that contract with ? 

always understood it was with Mr. Kelly. 

Didn't you have a written contract ? 

Ves, sir. 0 
~ aig you got it here? 


SrO OO 


0. 
Will you produce it on the hearing? 
4 


—_ ‘ 
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A. I will if I can; yes, sir. Whether it is signed by Mr. Kelly 
or whether it is signed by the company I would not say. You see 
it is something I never thought about. 


Counsel for the plaintiff demands that the original contracts re- 
ferred to by the witness, as to grading, tying, bridging, shall be pro- 
duced upon the hearing of this cause and used in connection with 
the testimony. 


Q. Well, now, don’t you know, as a matter of fact, that Mr. Kelly 
was correct when he said 

A. Don’t I know what? 

Q. As a matter of fact, that Mr. Kelly has sworn truly when he 
said that your contracts for grading were with the company and not 
with him? 

A. My understanding was that Mr. Kelly was doing that work ; 
that was my understanding. 

Q. Yes; O, yes; Dut you don’t know, do you, Mr. Hiles? 
205 You are not willing to swear that that contract was made 
with you by Mr. Kelly? You won’t swear to that, will you? 

A. No; I won't swear to that Mr. Kelly signed the contract. 

Q. Have you ever filed a petition or other proceeding against the 
—— company to recover the amount due on that contract for 

rading ? ; 

A. Well, those acceptances(?) of the balances that was due is now 
in the hands of Mr. Huntingdon, of Green Bay. 

Q. Well, what has he done in regard to it? 

A. In the first place I gave the acceptance to Mr. Norris. 

Q. Noyes, of Dixon & Noyes? 

A. The firm of Chynoweth & Norris, of Green Bay. Now, what 
— he has taken in the matter I am unable to say. I don’t 

now what he has done with them. : 

Q. Well, Mr. Hiles, were not those acceptances that you speak of, 
that you sent to Mr. Huntingdon for collection, were not they given 
to you by the railroad company ? 

A. Yes, sir; I think they were given to me a short time before they 
went into the hands of a receiver; probably not more than two 
— i 

Q. By the railroad company ? 

A. Ves, sir. Br 

Q. Did you ever ask the receiver to pay them? 

A. Yes, sir. 

2 — asked Mr. Kelly to pay them, did you? 

No. 

Q. Did you convey your interest in the Arcadia Mineral Spring 
Company’s land to that company before the commencement of the 
suit, Mr. Hiles, or after it? 

A. Before. 

Q. You say 200 acres of land were conveyed to you by the Area- 
dia Mineral Spring Company. How many acres are improved and 
how many unimproved !. 
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A. There is none of it improved, only this that has got buildings 
on. 

Q. Well, I know. 

A. I gave you a statement here of that. 

Q. You stated how many buildings you had put up; you did not 
say how much ground they covered. 

A. Well, they probably did dt cover to exceed, the whole of 
them, any more than two or three acres-—three or four acres. 

Q. Are there no other buildings except those you put up? 

A. Yes, sir. 

Q. Who put up those ? 

A. One party and another. 

Q. To — you had sold land? 

A. Yes, sir. 

. How many buildings were so put up? 

A. I can’t say how many, but perhaps 40; perhaps 30. 

Q. You sold as many as 40 lots, then, did you? 

A. Thirty lots, any way. 

Q. How much consideration did you get for those lots ? 

A. Well, all the way; the most of them was 850. 

Q. $50 a lot? 

A. Yes, sir. 

Q. How much in a lot? 

A. The lots are 100 feet there; they are four rods by eight, most 
of them. 

. Four rods by eight? 

A. That is, 100 feet by sixty. 

Q. Sixty? 

A. Yes, sir; by 120. 

Q. How many of those lots in an acre? 

A. You can figure them up as well as I can. 

Q. Well, can you tell me? 

A. I should say 34 of them. 
206 Q. Do you think you can sell any other lots there at the 
same rate? 

A. Now? 

Q. Yes, sir. 

A. No; the balance of them that ain’t sold have gone back for 
taxes; they hin't worth paying taxes on. 

Q. Well, suppose the titles are good, can you sell any more at the 
same rate? 

A. No, sir. 

Q. Why not? 

A. Because they ain’t worth it. Now and then you will sell a lot, 
for gy ple, but they can’t be sold for any — price; there is 
no sale. 

. When did your sales stop? Lou sold 40 lots, you say? 

A. I said three or four years ago. 

Q. Why did it stop? 

A. There was no — 

Q. Did the demand stop suddenly ? 


„ 
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. Well, yes, sir. 
Why? 

Why? 

Ves. sir. 

Several reasons why. 
Well, give me one. 

A. Well, within the last three years they have alleged one reason 
now, I don’t know, only that it is alleged—that the railroad carries 
wheat that properly belongs to Arcadia from Fountain City to Green 
Bay just the same as they will carry it from Green Bay or from 
Arcadia to Green Bay, while you have got to go down the river 
twenty miles before they get to Arcadia ; consequently they claim 
that is what the wheat buyers claim. Therefore there are no sales 
of land in Arcadia; that would have a tendency to take business 
away from the town. 

Q. Did you sell any of those lots to wheat buyers—to shippers? 

A. Well, not necessarily. | 
. Q. Did you, as a matter of fact, sell one of them to a wheat 

uyer ? 

A. Well, I don’t remember as I did. 

Q. Then what reason would prevent you selling some more to the 
same kind of people you sold those forty to? 

A. The country is built up, you understand, on their product. 

Q. Doubtless. 

A. Well, that country, the product of that country, is wheat. You 
take the wheat from any town, you might just as well burn the 
town up; it leaves the town perfectly bare and valueless. 

Q. You say there is a wheat warehouse in Arcadia ? 

Ves, sir. 

Is not that in use? 

. Yes, sir; there are two warehouses that are more or less in use. 
. Pretty large shipping town, is it not? 

Ves, sir; shipping from there. 

Did you sell Af the best lots? 

. Yes, sir. 

. Now, have you not received as high a price fora lot in Arcadia 
as $500? 

A. No, sir. 

Q. Not in any single case? 

A. No case that I know of. ee 

Q. Is $50 the highest price you evér got for a lot? 

A. I don’t remember. 


O>Oro> 


Oro rc ro > 


Q. What is the highest? 6 
A. One or 9 ſor 8200. 
Q. Did you sell any lots fur $200? 


A. Well, I don't remember. 
Q. Did you sell any lots for 8400? 
A. Not that I remember. 
Q. Or between $400 and $500? 
207 A. There was one lot sold somewhere—a fraction of a lot 
sold—for something over $250. 
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Q. How many lots have you sold for over $2007 

A. Well, I don’t think we have sold more than one for over $200 
that I know anything about. 

Q. You said you had sold one for $250 and one for 8350. Did 
not you say that? 

A. No; I don’t think there has ever been over one sold. 

. And none sold for $200 or $250? 

A. No; I said that one of them probably sold for $100 and over, 
and one probably sold for $100; I think, $250. 

Q. Mr. Hiles, when a certain party came to you asking for lots at 
Arcadia‘did not you ask him $1,000 for two lots? 


(Objected to.) 


A. I don’t remember of asking him a thousand or five thousand. 
Q. Will you swear that you did not? 
A. Well, I won’t swear that I did not. If I did it was a joke. 


tedirect examination: 


Q. You spoke about receiving $50,000 in money for work on rail- 
road contracts? 

A. Yes, sir. 

Q. Whose money was that? 

A. Well, I am unable to say. 

Q. Don’t know whether it came from the treasury of the company 
or from Mr. Kelly? 

A. Well, it might be the case, but my understanding always has 
been that it was Mr. Kelly’s; that he was doing that business. 

Q. You said that you didn’t know but it came from the treasury 
of the company ? 

A. Yes, sir; I think it did come from the treasury of the company. 

2. You think it did? i : 

A. Yes, sir. 

Q. Then you don’t know whether it was Mr. Kelly’s money or 
the company’s? 

A. I don't. 


The taking of testimony was here suspended, to be resumed by 
the defense within the time limited by the order of the court, the 
10th of November, upon five days’ notice to the complainant, the 
complainant to have the privilege at the time thus fixed to take 
the testimony of Catharine Davy, the order in which this testimony 
shall be taken to be in the discretion of the examiner. 

(Certified copies of deeds from Hiles to the Mineral Springs Com- 
pany produced by defendant and marked, respectively, “ Exhibits 


18, 19, 20, 21, 22.” 
: Nov. 30tn, 1880. 
Present: Judge Ellis, for defendants, pursuant to notice to resume 
defendants’ testimony, proof of service of which is now filed. 


Upon the application of plaintiff's counsel, made through the mail 
in advance of the time fixed for the hearing and placed upon the 
files, the taking of defendants’ testimony noticed for to-day is ad- 
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journed to the 11th of December, at two o’clock p. m., upon condi- 
tion that the complainant shall pay the expenses of the witness, T. 
H. Earle, attending for examination at such time, but the direct 
examination of the witness may now be taken by the defendants’ 
counsel provisionally—that is, upon this condition: If the complain- 
ant consents thereto and waives a cross-examination the testimony 

of the witness shall be returned as part of the defendants’ case, 
208 or the complainant may require the examination to be taken 

de novo on the adjourned day, December 11th, 1880, or may 
permit the direct examination to stand as now recorded and cross- 
examine the witness on that day. The order requiring the payment 
of the expenses of the witness is made upon the representation of 
Judge Ellis, counsel for defendants, that he had not time after re- 
ceiving the application of complainant’s counsel for an adjournment 
to notify the witness not to attend. 

It is further ordered that the complainant’s counsel, within five 
days after the service upon them of a copy of this order and of the 
testimony of said witness so taken provisionally, pay to Judge Ellis, 
the defendants’ counsel, the sum of $25 to cover the expenses of the 
attendance of said witness on said adjourned day. 

It is further ordered that the time within which the complain- 
ant shall take their rebutting testimony shall commence from this 
day, the testimony of the defendants being now considered closed, 
and the further examination of the witness, T. H. Earle, under this 
order to be considered as taken on this day. 


Deposition of Theodore H. Earle. 


THeEopore H. Ear, called by defendants, being sworn, testified : 


Q. Where do you reside? 

A. Whitehall, Trempealeau county, Wisconsin. 

Q. Do you remember a contract for the conveyance of a tract of 
land by David W. Wade to Henry Ketchum and David M. Kelly, 
or either of them, in 1873? 

A. Yes, sir; I wrote a contract in the month of October, 1873, 
from D. W. Wade to Henry Ketchum. 

Q. Were you present at the making of that contract? 

A. I was. 

Q. You may state what the agreement was between the parties in 
regard to the purchase of the land. 

A. Ketchum and I went to him first together, and talked to hitn 
concerning the purchase of what land he had there—seven forties— 
but closed no bargain. Some time afterwards—I don't know how 
long—I went there myself alone; made a contract with him for the 

urchase of that seven forties for the sum of thirty-five hundred dol- 
— I at that time paid him down one hundred dollars. I think 
it was two hundred dollars, but $100 I am sure; stipulated in the 
contract—I can’t state just how now—it should be paid. The con- 
tract was made for and in behalf of Henry Ketchum and nobody else. 
According to the terms of the contract, at a given time I paid him 
a certain amount of money, which I got from Mr. Ketchum, and 
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took a deed of the property afterwards, according to the terms of the 
contract. I fulfilled the contract for Ketchum and took a deed, then 
executed a mortgage, or had Mr. Ketchum execute one, to Mr. Wade 
on a certain portion of the property—not on all, for the reason we 
could not dispose of the property—could not give a good title while 
the mortgage remained on it. I paid every dollar that was paid on 
the property, to the amount of $3,500 and interest. I paid all at 
different times, and paid it out of Ketchum’s property or money. I 
could not definitely state just how much I paid in lumber. I should 
say from five hundred to one thousand dollars of it was in lumber. 

Q. State whether or not that contract and deed was in any 
209 respect for the benefit of the railroad company, or whether it 

was an individual transaction with Ketchum and Wade. 

A. It was an individual matter with Wade; the company had 
nothing whatever to do with it in any talk we had. 

. Was there any contract or deed made to the railroad company | 
that you know of, of that land or any part of it? 

A. No, sir. 

Q. Mr. Wade testified tinat the depot was located on the land soon 
after the contract was made. Will you state how much land was 
occupied by the depot ? 

A. It was left unplatted by order of Ketchum, a strip one hun- 
dred feet wide—that is, fifty feet each side of the main track— 
and all between that and the side track and fifty feet from the center 
of the side track still beyond. 

Q. Aside from the one-hundred-feet strip, how much land was 
there occupied by the railroad company ? 

A. There was about two hundred and seventy thousand square 
feet left for that purpose. The depot did not occupy that. Between 
the tracks and on each side of the track there was left so many 
—_ feet, one hundred and fifty feet wide and eighteen hundred 

cet long. 

2. Was any part of that land which was purchased by Ketchum 
necessary for the use of the railroad company, except what the com- 

pany occupied for its track and depot grounds? 

A. No, sir. 

Q. What was the land worth at the time it was purchased by 
Ketchum ? . 

A. It cost him about three dollars an acre. 

Q. What was the land worth ? 

A. It was not worth over thirty-five hundred dollars; I would 
not give over thirty-five hundred dollars for it to-day. 

E. Is there anything else that you know respecting that purchase 
by Ketchum from Wade? 

A. Anything bearing upon this question ? 

Q. Yes, sir. A portion of that land was platted, was it not? 

A. Yes, sir. : 

Q. Who platted it? 

A. Mr. Ketchum. 

Q. What is the name of the plat ? 
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A. Village of New Whitehall—Ketchum’s Plat of the Village of 
New Whitehall. 

Q. Do you know anything about any offer being made by Mr. 
Wade to give the company forty acres of land there? 

A. I don’t know that he offered anything of the kind. 

Q. Was there anything said about it that you know of? 

A. I don’t think there was, for the whole matter was either talked 
of in my presence or through me for Mr. Ketchum. 

Q. Did he ever make any offer of that kind to you? 

A. He never did. 

. Was there anything said or done by Mr. Wade with you on 
behalf of Ketchum with respect to the sale or donation of any land 
at Whitehall to the railroad company ? 

A. No, sir; there was not. 

Q. State what you know about the property at Manawa. 

A. All I know with reference to that is that it was deeded 
210 by Dr. Wood. I was present or went with Mr. Ketchum two 
different times to see Dr. Wood with reference to property 
there at Manawa. The first time we were there there was talk con- 
cerning money or bonds to be given the railroad company and land 
to Mr. Kelly. I particularly remember that the land was purchased 
for Mr. Kelly, for the reason that the evidence, or rather the reasons 
put forth by Ketchum to induce him to give a portion of the land 
to Mr. Kelly, were that it would be better for him to own a portion 
with Mr. Kelly interested with him than to own the whole; that 
his influence in building up a town would be worth more to him 
than the amount of land he would give Mr. Kelly. I do not re- 
member whether a contract was — at that time or not. I know 
that the second time when we were there there were twenty or forty 
acres more deeded to Mr. Kelly than was included in our first talk 
or contract, whichever it might have been. 

Q. Was any land sold by him to the company ? 

A. Not to my knowledge. 

Q. Was there any to Ketchum or Kelly ? 

A. There was to Kelly. 

Q. How much ? 

A. I could not be definite about that matter, because I have not 
had my attention called to it from that time to this. I do not re- 
member the amount of land conveyed or contracted for, but it was 
the amount that was finally conveyed, less either twenty or forty 
acres. 

Q. Were you present when Dr. Wood agreed to convey the land? 

A. I think I was present when he conveyed and when he agreed 
to convey, both. 

Q. State whether or not it was an individual transaction ora 
transaction on the part of Dr. Wood for the benefit of the railroad 
company. 

A. It was an individual transaction ; solely individual. 


(Defendants rest.) 
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January 5, 1881. 


The parties appear pursuant to notice from the complainant to 
take its rebutting testimony. 

Present: The complainant, by its counsel, E. C. and W. C. Larned 
and Theodore G. Case; the defendant Kelly, by Judge Ellis and II. 
M. Finch, also in person; the defendant Ketchum, in_ person, ac- 
companied by his counsel, Judge Ellis; the defendant Hiles, by his 
counsel, Judge Powers. 


Deposition of William J. Abrams. 


The complainant calls WII I. Au J. Anrams, who, being sworn, 
testified as follows : 


Q. What is your name? 

A. W. J. Abrams. 

E. First name? 

A. William. 

Q. Are you of lawful age—over 21? 

A. Yes, sir. 

( What is your occupation ? 

A. Iam taking care of some property I own, and occasionally 
work at one thing and another that offer s. 

Q. Have you ever been connected with the Green Bay & Minne- 
sota Railroad Company ? 

A. Yes, sir. 

Q. Did you act as freight agent of the Green Bay & Minnesota 
Railroad rep apf and make contracts for freight at any time? 

A. No, sir. 
211 Q. Were you connected with the Green Bay & Minnesota 
railroad at any time? : 

A. Yes, sir. 3 

Q. Had you anything to do with getting up the right of way of 
that road, getting contracts of right of way, m it was built? 

A. Yes, sir. 

Q. What time was that? 

A. In 1870; I think I took some deeds in 1871. 

Q. What position did you hold in the company at that time? 

A. I acted as payniaster, and was general man along the line of 
the road—anything that (was) required to be done. 

Q. You were director at that time? 

A. Yes, sir. 

Q. Did you ever know one H. Robbins? 

A. Yes, sir. 

Q. Did you ever know one Sally Munger? 

A. Yes, sir. 

Q. Were you present at any time when any arrangement was 
made with these parties for the transfer of land to the railroad com- 
pany or any other parties? 

A. Yes, sir. 

Q. Where was that land? 

A. It was land in the town of Seymour. 
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Q. Is that the land which has already been testified to in this 
case ? 

A. Yes, sir. 

Q. Did they give that land without any consideration ? 


(Objected to as not rebutting and leading.) 

A. They agreed to give it; yes, sir. 

Q. They agreed to give it without consideration, did they? 

A. Well, the consideration that a depot should be put near their 
land or on some of their land. 

Q. To whom did they give that land ? 

A. They gave it to the Green Bay & Lake Pepin Railroad Com- 
pany. 

(Objected to as not rebutting and incompetent and the deed is the 
better evidence.) 


Witness: Or agreed to give, for I did not take the dees. 
Q. Did you know at the time of these negotiations whether or not 
the title was being taken to these lands in the name of Mr. Kelly? 


(Same objection.) 


A. I did not. 

. It has been testified here (I think you were not present) in the 
testimony which has been given for the defendants that there was 
an understanding between the Green Bay Company and Mr. Kelly— 
who had, as he stated, a contract to build the railroad—that he 
was to have donations of land along the line of the Green Bay 
road in addition to whatever compensation He was to receive under 
that contract for building the road. Now, I will ask you whether 
any such arrangement as that was made with Mr. Kelly? 


(Objected to as not rebutting and incompetent.) 


A. I do not know of any. 

Q. Were you a director of the road at that time? 

A. Yes, sir. 

Q. Wasany such resolution passed at any board of directors’ meet- 
ing that you were present at? 


(Same objection.) 


A. Nothing that I know of, except ratifying the contracts he had 
for construction of the road. 
Q. There was no arrangement for compensation outside of the 
contracts, that ‘you know of ? 
A. No, sir. 
Q. Were you present at the trustees’ meetings during that time? 
A. Most of the time; yes, sir. 
Q. Was the line of the Green Bay & Minnesota railroad surveyed 
to the ae river before D. M. Kelly became a direetor of the 
road ? 
212 A. Yes, sir. 
Q. To what point on the Mississipppi river was that sur- 
veyed at that time? 
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te to Wabasha. 
as the line built to that point? 

No, sir. 

Where was it built to? 

There was no line built. 

Afterwards, I mean ? 

No, sir. 

Where was it built to? 

Winona. 

. Whochanged the location of it? 

. Isup Mr. Kelly and, as I understood, some parties in New 

York that Mr. Kelly represented desired it to be changed. 

,Q. Was it changed after Mr. Kelly became a director? 

A. Yes, sir. 

Q. It has been testified here in the testimony for the defendants 
that certain land was bought at Manawa for the benefit of certain 
individuals, as stated in that testimony, and that more was bought 
there than was needed for railroad purposes. I want to ask you 
whether any land has been bought by you for the company at Ma- 
nawa for any purpose since that time; and, if so, what? 

A. I bought some last summer for gravel purposes for the re- 
ceiver. 

Q. How much did you buy ? 

(Objected to as incompetent.) 


A. Three and one-half or four acres. I could not tell exactly the 
number of feet. The deed calls for three and one-half acres. 

Q. Was there any gravel or gravel pit upon the land which was 
bought from or donated by Dr. Wood? 

A. Yes, sir. 

Q — that necessary for the use of the company the Green Bay 
ron : 

A. I considered it so—the company did. 


(Objected to as incompetent; the witness has not been shown to be 
an expert nor a proper judge of such matters.) 


Q. How long have you been connected with railroading ? 

A. I have been connected with the Green Bay & Minnesota road 
since it first got its eltarter; before that, in 1856, I was connected 
with a railroad ; since 1856. 

Q. You think yourself (competent) of forming a judgment as to 
what amount of land is necessary for railroad purposes ? 

A. Yes, sir. 

Q. Did you ever buy any land for the use of the Green Bay road 
of Mrs. Davy? 


(Same objection.) 
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Q. For what purpose ? 
(Same objection.) 
A. For gravel pit. 
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Q. Where was that located ? 
A. Adjoining the land that Dr. Wood donated ; part of the same 
it. 
. Q. How many acres were there in that land? 

A. One and one-half acres. 

Q. Was there any land bought of Mrs. Davy or donated by her 
in the neighborhood of this land you have just spoken of that you 
bought for the company that stood in the name of Kelly ? 

A. Yes, sir. 

Q. Could or could not that land have been used by the railroad 


company for the pyrposes of a gravel pit? 
(Objected to as incompetent.) 


A. Yes, sir. 

Q. Did you ever have any conversations with Mrs. Davy with ref- 
erence to her transfer of the land which has been spoken of by you? 

A. Yes, sir. 

Q. Did she or did she not in such conversations state to vou that 
she intended to convey said lands to the railroad company ? 


213 (Objected to as incompetent, leading, and not rebuttal.) 


A. She said to me that she gave the right of way, and that Mr. 
Ketchum bought for the company two or three acres more. 

Q. Ketchum or Kelly ? 

A. Mr. Ketchum bought for the company. 

Q. Did she state to whom she made the deed ? 

A. She said she made it to the railroad company, and that she 
wanted the railroad company to pay for an extra piece that Ketchum 
put in the deed that did not belong to it. 

Q. Was any such deed on file in the company’s office among its 
papers ? 

A. Not that I know of. 

Q. Have you in your possession as an officer of the railroad com- 
pany any contracts made with Sally Munger or any other of these 
parties with reference to the conveyance of this land that has been 
testified here ? g 

A. Yes, sir. ä 

Q. Will you produce them? 


(Witness produces deeds.) 


Plaintiff’s: counsel offers in evidence the contract from Sally Mun- 
ger, of the town of Seymour, county of Outagamie, in the State of 
Wisconsin, made with the Green Bay & Lake Pepin Railway Com- 
pany, — the consideration of the sum of one dollar, for the conveyance 
of a strip of land one hundred feet in width along the line of their 
road as now located through the S. } of the N. E. } of sec. 32, t’p 24, 
R. 18 E., and five acres additional if depot is located within one- 
quarter of a mile of said land; duly acknowledged. 


Mr. Larnep: The stipulation is that we can keep the originals 
and introduce copies thereof. 
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Examiner: The stipulation is that the original papers are intro- 
duced. The examiner makes and returns copies with the record of 
testimony, the parties retaining the originals, but to be produced at 
the hearing if required. 


Contract referred to marked “ Exhibit No. 1 in Rebuttal.” 


DEFENDANTS’ CounseEL: Judge Ellis objects to the introduction of 

any contract or other papers in the case, because the time for the 
introduction of documentary evidence has expired under stipula- 
tions heretofore made in this case and by order of the commissioner. 
We also object to the introduction of this contract on the ground 
that it is not rebutting testimony; also as immaterial and incom- 
retent. 
: PiLarintirr’s Counses: I introduce also in evidence same class of 
contract as the preceding exhibit, the parties to this contract being 
W. D. Jordan and wife and the Green Bay & Lake Pepin Railroad 
Company, premises being situated in the county of Outagamie, 
State of Wisconsin. The date is the 14th of July, A. D. 1870. 


Same objection to this paper as to the last preceding. 
Contract referred to marked “ Exhibit No. 2 in Rebuttal.” 


Cross-examined by Mr. KE v: 


Plaintiff’s counsel object to Mr. Kelly conducting the cross-exami- 
nation of the witness as incompetent, he being represented by coun- 
sel in the case. 


Q. How much right of way did you secure on the line of what is 
now known as the Green Bay & Minnesota railroad ? 

A. I secured contracts for about 35 miles. 

. Where do they begin and where end? 
214 A. It ended at New London; I will say about thirty miles. 
It commenced at Green Bay and ended at New London, with 
the exception of a few pieces that Mr. Ketchum sent for me to fix 
up after I had retired from getting right of way. That was at 
Northport and one other place. 

G. Then you testify that you secured the right of way for the first 
thirty miles ? 

A. No; I did not testify any such thing. 

Q. Will you state what right of way you did secure? 

A. About thirty miles intervening between Green Bay—contracts 
between Green Bay and New London. I did not designate any con- 
tinuously ; the first intervening 30 miles. I did not put it in that 
way at all. k 

. You say about thirty miles. Can you be more specific and 
state exactly how much right of way you obtained ? 

A. The best of my recollection is about thirty miles, and the 30 
miles was this side of New London. I took the contracts for them. 
I wrote to you in New York and wanted you to advance the money 
to secure those, and you wrote back that = had not the money; 
‘so that went over, and afterwards a good deal of this right of way I 
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took the contracts for was sold to other parties—Darling & Wedge; 
the contracts I took. 

Q. Let us understand correetly what you mean. Do you mean 
that you secured about 30 miles of the right of way east of New 
— ? 

A. Yes, sir; about 30 miles. I have not figured it up. I secured 
it by contract. I took contracts; I did not take deeds. I took deeds 
for a very little. After I went out to commence taking deeds Mr. 
Ketchum was placed in my stead to finish up the right of way. I 
didn’t take any more. 

Q. Did you secure any right of way west of the Wolf river? 

A. Yes, sir. 

Q. How much? 


(Objected to on the ground of immateriality.) 


A. I could not tell you; I secured several pieces. Fred. Stokes is 
one, and I can tell you others I have here; a good many of them 
Stimpson, Swazing, Hoxie, Thompson, and Lyons. I have a good 
many of those. Mr. Ketchum went along with me, and he is a wit- 
ness to most of those four or five miles east of New London. 

. How far is it from Wolf river, at New London, to Chiocton ? 

A. About ten miles, I think. 

Q. For how many miles out of that ten miles did you secure the 
right of way by contract ? 

A. I could not tell you; I never figured it up. 


(Objected to as irrelevant.) 


Q. Are not some of those contracts taken by you for land west of 
New London ? 

A. Not the village of New London—no, sir; the city of New Lon- 
don—that I know of. 

Q. In your judgment, what 5 of the right of way of the 
ten miles between Chiocton and New London did you secure ? 


(Objected to as not proper cross-examination.) 


A. I could not state. I never figured up how much across those 
forties there were. 
Q. State to the best of your recollection and belief. Will 
215 you state, to the best of your recollection and belief, what 
proportion of the ten miles between Chiocton and New Lon- 
don you secured by contract? 
A. 1 think about three miles. 
Q. Then about three-tenths of the distance between Chiocton and 
New London ? 
A. I think so; about that; I would not state posjtively. 
Q. What is the distance between Green Bay and Chiocton? 
A. Thirty miles. 
Q. For what proportion of that thirty miles does the road run 
through the Indian reservation ? 
A. Ten miles; that I was the direct means of securing; that is 
included in the 30 miles. When I said about 30 miles I included the 
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Indian reservation. It was got when I had charge of the right of 
way; ten miles through the Indian reservation. 

. You say the right of way through the Indian reservation was 
secured while you had charge of the right of way ? 

A. Yes, sir. 

. Do you mean to say that you secured it yourself—by your own 
personal efforts ? | 

A. I didn’t secure any single piece by my own personal efforts. 
It was under my charge and considered as secured by me—under 
my charge of the right of way. I settled with all the Indians, pretty 
nearly, for all their claims, a!l the. way through, according to the 
resolution of Congress; settled with all of them, I think, for their 
personal damages. 

Q. For what proportion of the thirty miles of right of way which 
you say you secured did you obtain deeds ? 

A. Very little of it, because I was removed from securing the 
right of way before a gcod many of the contracts—some of the con- 
tracts called that when depots were built or iron laid, — and I was re- 
moved before the commencement of the ironing. 

A. Do you not know, as a matter of fact, that nearly all the con- 
tracts for right of way secured by you were invalid for want of ac- 
curacy and non-conformity to the laws of the State? 

A. No, sir. 

Q. Don’t you know, as a matter of fact, that some one else had to 
go over the entire ground and get up the right of way in a proper 
shape? 

A. No, sir. 

. At what time were the deeds made for this right of way? 

A. The deeds—in 1870; and, I think, one or .two in, 1871. The 
deeds that I took were in accordance with the contracts I took, and 
nobody questioned them. The deeds of Sally Munger and Jordan, 
for nearly three miles of right of way; in accordance with the con- 
tract, the depot was not located on the grounds, consequently we did 
not get the grounds for depot purposes; we got all the right of way. 

Q. You testified that the original survey of the road was made to 
Lake Pepin? 

A. No, sir; I did not. 

Q. To a point opposite Wabasha ? 

A. Yes, sir. 

Q. Who made that survey ? 

A. Joseph Harriman made it from Green Bay to Black river ; 
Major Willman from Wabasha to Black river. 

Q. Was not the company (meaning the officers and directors) satis- 
fied with the change of line which finally built the road to Winona ? 

A. Not all of them ; no, sir. 

Q. Who were not satisfied ? ‘ 
216 A. Ellis, myself, Whitney, and Robinson. 
Q. Were you the majority of the board of directors ? 

A. No, sir. 

Q. Did you ever make any formal protest ? 

A. No, sir. 
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Q. Did you ever make any particular representation to the board 
of directors ? 


(Objected to as incompetent.) 


A. No, sir. 

Q. Before the line was changed to Winona, or a point opposite 
Winona, was not John I. Blair, of New York, over the line between 
Merrillon and the river ? 

A. Yes, sir. 

. Did he not, to your knowledge, come out for the purpose of 
looking over the country and deciding upon the line? 

A. I don’t know; you said he did; I don’t know that he did. 

Q. Is not that your belief? 

A. It was at the time; it is not now. 

Q. Then he did go over the line between Merrillon and Winona? 

A. I suppose he did; I went with him as far as Grand Rapids; 
he did not tell me what he was after at all; I suppose he went 
further down; in fact, I know so, from hearsay. 

Q. Now, in regard to the gravel land at Manawa. State exactly 
your experience as a railroad man since 1856. What have you done 
in the way of constructing railroads ? 

A. I had charge of constructing the first six miles out of Mil- 
waukee on what was called the Fond du Lac Air Line, now the 
Northwestern road. 

. Anything more? 

A. Nothing more; only on the Green Bay & Minnesota railroad. 

Q. What did you do on that? 

A. I went along with the engineers, with their survey, paying off, 
observing, listening to suggestions and giving suggestions. 

Q. When did you attend this construction of the six miles out of 
Milwaukee—what year? 

A. 57, I think. | 

Q. Then, in your opinion, attending the construction of six miles 
in 1857 and in going over the Green Bay & Minnesota railroad with 
the engineers qualifies you to testify as a railroad expert? 

A. No, sir; don’t testify in that way; I only testify Iam a judge 
of what is needed for embankments and trellis and construction of 
the road-bed. 

Q. — you suggest the purchase of this gravel bank at Manawa? 

A. No, sir. 

Q. Was it purchased because in your judgment it was necessary 
to the construction or operation of the road ? 

A. It was purchased use the general manager of the road con- 
sidered it necessary ; I went out — looked at it and considered it 
necessary myself. We had no gravel to ballast the road unless we 
hauled it a long distance. 

Q. Is it not a fact that all you had to do with that gravel bank 


was to buy the title to it? 


A. I did not say I had anything else todo with it. You asked me 
if I thought it was necessary to have it; I said I did. 
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Q. And your testimony as an expert in regard to the needs 
217 of the road for that particular gravel bank only means that 
you were told to go and secure title to it and did so? 

A. I thought it was necessary to have it. 

Q. Is that the reason it was purchased ? 

A. No, sir. 

Q. You said that the gravel bank purchased at Manawa had pre- 
viously been contracted to D. M. Kelly. 

A. I did not say so; I said part of the same bed. 

. Did you ever, try to purchase of D. M. Kelly the part of the 
gravel bed that had been deeded to him? 

A. No, sir. 

(). Had any one connected with the railroad company attempted 
to purchase that gravel bank of him? 

A. Not to my knowledge. | 

Q. Did Mrs. Davy state to you that the railroad company had 
purchased that gravel bank, or part of it, previously ? 

A. Yes, sir; on the opposite side from where I bought; not that 
part I bought, but on the opposite side; she deeded and sold on 
the south side; I bought on the north side, between the track and 
her house. 

Q. Did she state what was paid her for the gravel bank deeded to 
Mr. Kelly? 

A. Eighty dollars ($80); gravel bank and right of way. 

Q. Whom did she state that money was paid to her by? 

A. Mr. Ketchum. 

Q. ‘To your knowledge did the railroad company furnish that $80? 

A. Yes, sir; the books show the company furnished the 880. 

Q. For the particular tract of land in question? 
A. Yes, sir. 

Q. How many acres were there in the piece deeded by Mrs. Davy? 

A. I don't recollect; she said she sold no other; that was the 
piece. I went up to get her right of way; I found there was no 
deed for the right of way ; she said she had made it to the company. 

. Have you seen an entry on the railroad books for this identical 
piece of land, or any consideration paid for it? 

A. I have seen the voucher; it says: Pay to Mrs. Davy for right 
of way; paid Mrs. Davy for deed of land; something of that kind. 
Me. I understand you to say that the books of the company 
show 

A. That $80 was paid before. 

Q. Have vou seen such a statement? 

A. Ves, sir; I saw it on the auditor’s books; that is the way I 
found the voucher. 

Q. ** other books have you seen any reference to this matter 
upon? 

A. None other. , 

Q. Do you testify that the piece alluded to in the auditor’s book, 
referred to by you, is the piece that Mrs. Davy deeded or contracted 
to D. M. Kelly? 
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A. I could not swear to that; only Mrs. Davy said it was the 
same piece; she sold no other Jand. 

Q. Then all you know about it is what Mrs. Davy told you about 
the pieces of land being identical ? 

A. No, sir; that is not all I know; I know that the auditor’s 
book shows that there was $80 paid for a piece of land bought of 
Mrs. Davy, and the voucher shows the same thing. 

Q. Do you testify that the pieces of land are identical ? 

A. No, sir. 

Q. Do you know whether they are or not? 

A. I think I do; I won't state positively. After I got the deed I 

went up there and ran out the pieces of land; I don’t know 
218 where the corners were—whether 200 or 200 feet apart, but I 

located it, in my judgment, as the same piece of land; I would 
not swear positively. 

Q. Did Mrs. Davy show you the corners? : 

A. She went down with me, but she did not know within a few 
feet of where they were. 

Q. She told you she had previously deeded the piece of land to 
the railroad company ? 

A. Yes, sir. 

* Did she also tell you she had deeded a piece of land to D. M. 
Telly? f 

A. No, sir. 

Q. Then, as a matter of fact, may there not have been three pieces 
of land deeded by Mrs. Davy—one to the company, one to Kelly, 
one to the company, negotiated by you? 

A. There may have been, but she said she did not deed but one 
piece and make but one deed; I know I cannot find any deeds of 
any other land on record—that she ever deeded any other land but 
that particular piece on the records at Winnebago. 

Q. If she made a deed of ary land to Kelly would it be likely 
you would have that deed in your possession ? 

A. No, sir; but if on record [ would find it at Winnebago. 

Q. Supposing it was not on record? 

A. I would know nothing about it. 

Q. When did Mr. Kelly become connected with the Green Bay & 
Lake Pepin railroad, now the Green Bay & Minnesota? 

A. In 1870. 

Q. During what month of 1870? 

A. I think he was elected as a director the 4th of April, 1870. 

Q. Do you know as a matter of fact that. Mr. Kelly was not a 
director until the fall of 1870? 

A. No, sir; I do not know any such thing. 

Q. How comes it that you have these contracts that you have 
testified in regard to in your possession ? 

A. Some of them we supposed the right of way were taken for 
were in my private papers; some, when I was getting the right of 
way, were handed to me. 

Q. Did you get the deeds called for by those contracts which you 
have presented here? 
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A. No, sir; I did not; I got some of the deeds—Munger’s and 
Jordan’s. 

Q. These contracts were all obtained by you in 1870, were they 
not? 

A. Yes, sir. 

Q. When was the railroad constructed through Seymour? 

A. In 1871. 

Q. Did not you, or did not others connected with the railroad 
company, go — the town or village of Seymour in 1871 and 
obtain contracts from these same parties? 

A. We went through; yes, sir; Ketchum, Randall, and myself 
went through to locate depots; some contracts were retaken then 
for depot grounds. 

Q. Were not these very contracts retaken, or contracts taken in 
the place of these contracts which have been presented in evidence? 

A. Not that I know of; there was a new one taken of Robbins; 
I had one of his for five acres; Mr. Ketchum said it was not enough ; 
we ought to have seven; we staid and labored with him—— 

Q. Do you testify that contracts were not taken from these same 
parties in 1871, running to D. M. Kelly? 

A. I don’t know of any such contracts. 
219 Q. Do you testify that such contracts were not taken ? 
A. I don’t know of any. I did not take any that I know of. 

Q. How many contracts were there in all taken in Seymour in 
1870? 

A. I think about seven. 
an _— were present when these seven contracts were taken in 

70 

A. I guess I was alone most of the time. When Robbins’ was 
taken I think Briggs (?) was present. Sally Munger's, S. W. Munger 
was present and witnessed it. ' 

Q. Was there any one connected with the company at that time 
present when you took either or all of these contracts in 1870? 

A. I don’t know whether there was or not. I could tell if I had 
my diary. 

Q. In 1871 did you not assist in taking some contracts through 
Seymour? 

A. Yes, sir. 

Q. In whose name were they taken? 

A. In the company’s, so far as I know—Green Bay & Lake Pepin 
Railroad Company. I don’t know of any taken in any other per- 
son’s name. ; 

Q. Is it not a fact that contracts were taken in 1871 just before the 
road was constructed through Seymour over this same piece, cover- 
ing exactly the same lands? 

A. I don’t know it to be the case, sir. 

Q. Will you testify such was not the case ? 

A. Not that I know of. ‘ 

Q. Did you not go through the town and village of Seymour, on 


the line of the road in 1871, in company with Mr. Ketchum, taking 
contracts? 
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A. We went to locate the depots on October the 25th, 1871. 
Ketchum and myself left to locate depots at Seymour and West; did 
not decide in regard to the depots at that time. I had contracts for 
five acres from Mungers and five from Robbins for depot ground. 
Mr. Ketchum said it was not enough; we must make Robbins give 
eight and Miss Munger more. We got Robbins to do it. Miss 
Munger would not consent to give more than the five acres she had 
promised me. 

Q. Won’t you please answer my question directly? Did not you, 
in 1871, before the road was constructed through Seymour, go through 
Seymour, in company with Ketchum and Randall, then chief en- 
gineer, obtaining contracts ? 

A. No, sir; only in those two places; only at Seymour, where we 
went to settle the depot grounds. I didn’t take any. 

Q. Then, if I understand you correctly, you testify that you did 
not secure any contracts in and through Seymour during 1871? 

A. Except the Robbins—he changed his contract for eight acres— 
that I now recollect of. We were not taking contracts; at least, did 
not go out for that purpose. I had got done with the right of way. 
I had taken the deeds before. 

. In whose name was the Robbins contract taken in 1871? 

A. Green Bay & Lake Pepin Railroad Company, I am quite posi- 
tive. 

Q. Under whose superintendence or direction was a survey made 
from the Black river to a point opposite Wabasha ? 

A. Under the direction of the board of directors of the Green Bay 
& Lake Pepin Railroad Company. 

Q. Was Mr. Kelly connected with the railroad company at the 
time the survey was made from Black river to a point opposite Wa- 

basha ? 
220 A. No, sir. 
Q. What time was that survey made? 

A. I think in 1868 or 1869; I would not be positive which year ; 
I think 1868 or 1869. 

Q. Who made the survey from the Black river to the point on the 
Mississippi now touched by the Green Bay road ? 

A. Randall and Alton. 

Q. Who were they ? 

A. They were engineers. 

Q. In whose employ ? 

A. I suppose in the employ of the railroad company. 

Q. Do you not know that they were legally elected engineers of 
the railroad company by the board of directors ? 

A. I think that Randall was. I don’t know about Alton. I don’t 
know whether he was appointed by you or elected. 

Q. Yes testify, then, that Randall was elected chief engineer of the 
railroad company by the board of directors? 

A. I was not positive. Rice was elected in the first place. He re- 
signed. I think Randall was elected in his place; I won’t be posi- 
tive; either elected or appointed. 
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Q. Did not Randall and also Alton call themselves and sign them- 
selves as chief engineers of the railroad company? 

A. I don’t know. They signed themselves, I think, chief engi- 
neers. I don’t recollect whether they put the company to it. 

. Did they have an office in the railroad company’s office? 

A. Yes, sir. 

. I think you testified, or, if you have not, is not it a fact, you 
were auditor of the railroad company at one time? 

A. Yes, sir. 

. As auditor, did you not have occasion to audit vouchers signed 
by G. A. Randall and Alton? 

A. Yes, sir. 

Q. Did not they sign them as chief engineers? 

A. I think they did; I am not positive. 

Q. As auditor, did not you know they were paid on the vouchers 
of the railroad company and that such vouchers were receipted by 
them ? 

A. Yes, sir. 

. And the vouchers, which — paid Randall and Alton as chief 
engineers, respectively, were audited by you, were they not? 

A. Yes, sir. 

Q. Then the present line of the railroad from Black river was 
surveyed either — Randall or Alton, or both—the present line from 
Black river to the Mississippi? 

A. Yes, sir. 

Q. Did you ever hear of any protest being made by the board of 
trustees against the survey of that line? 

A. Not as a board; no, sir. 

Q. And I think you said you never knew any protest being made 
against the adoption of and construction on that line? 

A. I don’t know of any. 

Q. I think you have testified that D. M. Kelly was not promised 
by the railroad company lots of land, like the land at Seymour, for 
instance ? 

A. Not to my knowledge. 

Q. Do you know whether or not D. M. Kelly had a contract with 
the railroad company at the time the line was constructed through 
Seymour? 

A. Yes, sir. I said I did not know of any contract or any talk 
that he ever had outside of the contract he had for the construction 
of the road. 

Q. Then, whatever the contract provides for, you admit D. M. 
Kelly was entitled to receive, whether it covered these lots of land or 

not? 
221 A. No; I don't admit he was entitled to receive only what 
was embraced in the contract. : 

Q. That was my question—whether or not he was entitled to what 
was embraced in the contract. Did you ever take any contract for 
any lands in the name of D. M. Kelly? 3 
A. I ddn’t recollect of ever taking any. 
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Q. Is not it a fact that you did take deeds of land in the name of 
D. M. Kelly? 

A. I don't recollect of ever doing anything of that kind. 

Q. Did you know at any time that deeds were being so taken, in 
the name of D. M. Kelly ? 

A. I don’t recollect of knowing of — being taken in that way. 


Q. When was your attention first called to the subject, and when 
did you first obtain any such knowledge ? 

A. In 1878—or spring of 1879, rather. I supposed that all the 
lands taken were taken in the name of the company ; and when 
the land was being platted at Seymour—we were off the track there 
one day—it was said that Mr. Kelly was laying out those lots. I 
said I guessed not; the company owns them. I took dinner at Mun- 
ger’s. I asked who she deeded the land to; she said to the railroad 
— I paid no more attention to it. That was in 1873, I 
think. 

Q. What was your position with the railroad company at that 
time? 

A. In 1873? 

(). Yes, sir. 

A. I was paymaster of the road. 

E. Also a director? 

A. Yes, sir. 

. Also auditor? 

A. No, sir. 

Q. Then you testify that in 1873, when you were paymaster of 
the road and a director in the same, you first learned that D. M. 
Kelly was platting lots which had been deeded to the railroad com- 

any ? 

*. I think it was about that time. I was there. I paid no alten - 
tion to it. I thought that was laid out for the company, because the 
company’s engineer was at work there. 

. You were told D. M. Kelly was platting land himself? 

A. Yes, sir. 

Q. Did you ever inguire as a director or as an individual of D. M. 
Kelly if such was the fact ? 

A. No, sir; I did not think it was the fact. I thought if Mr. 
Kelly wanted to tell me he was platting it there he would do it; it 
was none of my business. 

. You believe as a director if D. M. Kelly was taking posses- 
sion of the company’s property you had no right to say anything 
about it? 

A. No, sir; I don’t say that. I did not think there was anything 
in it. I knew I had taken contracts for the same land in the name 
of the company. I did not propose to question Mr. Kelly's action in 
the matter at all. The authority I got it from was merely a little 
gossip. I happened to be taking dinner there and they spoke of it. 

paid no more attention to it until I came to hunt up the deeds for 
depot grounds. 

Q. Did you ever read the contract between the railroad and D. M. 
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Kelly, under which the railroad and D. M. Kelly were operating at 
that time, when he platted through Seymour ? 

A. Yes, sir. 

Q. Did you assent to that contract as a director ? 

A. I did. 

Q. Did Mr. Kelly have any other contracts with the rail- 
222 road company except the one under which the road was built 
when it passed through Seymour? 

A. I don’t recollect; he had three contracts. 

Q. Did you as a director ever object to either of the three con- 
tracts? 

A. No, sir. 

Q. Did you not as director approve of them? 

A. I did. 

. Did it ever occur to you, previous to the resignation of D. M. 
Kelly as general manager and director, that lie had done anything 
that his contract did not permit him to do? 

A. No, sir. 

Q. Mr. Ketchum has testified in his direct examination that you 
were present with him at Seymour, in 1871, when he took contracts 
in my name. Was that the fact? 

A. He was present when I took one from Robbins. 

. Who drew that contract with Robbins? 

A. I did. 

. How many more were drawn at the same time? 

A. I don’t know of any other one but Sally Munger's; we drew 
to get her to give eight acres. I don’t recollect any others. 


. Did Mr. Ketchum draw any contracts at the time you were 


there, in 1871? 

A. I don’t recollect of his doing it. K 

Q. What is your present connection with the company? 

A. Iam a director in the company. 

. What are your duties at — present time as director? 

A. I have no duties to perform, particularly. I have not attended 
any meetings of the board, because it has been in the hands of a re- 
ceiver; there has been nothing done. 

Q. You go off and buy a gravel bank occasionally, do you not? 

A. I have been — by the company to procure some un- 
settled right of way. 

Q. Employed by the company or the receiver? 

A. Receiver. 

Q. How many days have you worked for the receiver during his 
administration ? 

A. I could not tell you. 

. Half of the time? 

A. About that, I should think. 

Q. What were you doing? 

A. Buying right of way. 

. What else? 

A. Occasionally getting a gravel bed here and there; where he 
wanted I should sce if I could buy it. | 
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Q. You have been employed in that way during the past year? 

A. Yes, sir. 

Q. Are you in the employ of the receiver in that way at the pres- 
ent time ? 

A. Yes, sir. 

Q. When did you buy this gravel bed at Manawa ? 

A. This summer. I can give the date. 

Q. Give us the date, then, please—give us the month. 

A. June, 1880. 

Q. Was that before this suit was commenced against D. M. Kelly 
and others by the receiver, or after ? 

A. I don’t know when this suit was commenced. 

Q. Don’t you know, as a matter of fact, this suit was commenced 
over a year ago? 

A. No, sir; I didn’t know anything about the suit until I was 
summoned here before. 

Q. How long had the railroad been operated through Manawa 
when you bought that gravel bank ? 

A. Eight years, certainly. 
223 Q. Was that ravel bank the only one on the Green Bay 
& Minnesota — that was not owned by the company? 

A. O, no; it was the most convenient one for them to work at 
New London; there was nothing between there, I guess, until you 
got to Manawa that could be used ; the one at New London was all 
used up; that could be bought for any reasonable sum. 

N Q. The company had been using gravel previous to this purchase 
y you? 

A. Yes, sir. 

Q. Where had it taken that gravel from ? 

A. Out of this same bank. 

Q. The same one you bought? 

A. Not out of the same identical dirt; in the same bank; in that 
vicinity ; right there. 

Q. Were both of those gravel beds bought this summer ? 

A. Yes, sir. 

Q. You spoke about this gravel bed being necessary to the com- 
pany’s use. In what sense do you mean—necessary as a gravel bed ? 

A. ee — 4 1 

Q. And for depot purposes ? 

— No, sir; — bed to ballast road that was sinking in the 
mud. 7 

Q. Then the road wanting that was sinking in the mud? 

A. Yes, sir; the sway across the marshes. 

Q. How long had it been sinking ? 

A. Some time; all across Chiocton swamp had to be drawn this 
way; the road was — very much for want of ballast. 

> on the time you purchased the gravel bed ? 

. Yes, sir. 
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Redirect examination : 


Q. You have been asked in your eruss- examination in reference 
to your duties as director and presence at directors’ meetings, and 
also whether a contract made with D. M. Kelly on the 12th of Feb- 
ruary, 1872, was approved. 

Mr. Ki.. v: I have said nothing about it. 

Q. The subject of contracts was brought up and whether or not 
they were approved. I will ask you whether or not the contract of 
the 12th of February was also approved ? 5 

A. Ves, sir. 

Q. Was there a resolution to that effect passed by the board ? 

A. Yes, sir. 

Q. Will you please look at this paper I now show you and tell 
me whether that is the resolution ? 


(Objected to as incompetent. The record is the best evidence.) 


A. I think that is it. 
. In whose handwriting is that? 
A. Mr. Kelly’s. 


(Plaintiff offers the resolution in evidence. It is marked “ Ex- 
hibit No. 3 in Rebuttal.”) 
(Objected to as immaterial, incompetent, and not rebutting.) 


PLAINTIrr' S Exuipit No.3” 1s Reputtat. 


“ Resolved, That the contract made on the 12th of last February 
by tliis company with David M. Kelly be, and the same is hereby, 
ratified and confirmed by the present board of directors.” 

“ Resolved, That the secretary be requested to procure the signa- 


tures of all the directors to the foregoing resolution before record- 
ing it.” 5 


(Defendants’ counsel, Judge Ellis, further objects that it has not - 


been shown that the signatures were obtained to the resolution as 
required.) 


224 PLAINTJ FF’s Counse : The books were produced on a former 
hearing and the resolution was put in. 


Q. Were you ever secretary of the Green Bay & Minnesota Rail- 
road Company? 

A. Yes, sir. 

_ Q. Did you ever as such secretary examine the books of the com- 
any ? 
. A. Yes, sir. 

Q. It was stated in the testimony for the defendants in this case 
that D. M. — had 850,000 of the stock of the company which he 
testified he paid for in money. I will ask you whether the books 
of the company which were produced here in evidence, and which 
were in your — as such secretary and examined by you, have 


upon them any evidence of any such payment being made for sucl 
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(Objecte to as incompetent, the books being the best evidence, 
and because the testimony is assumed to be given, which is not in 
fact given.) 

(Reads testimony.) 


Q. I ask you whether the books in your custody as such —— 
and so examined by you have upon them any evidence of any sue 
payment? 

(Same objection as to the last preceding testimony.) 


A. They have not. 
Q. As a matter of fact, did Mr. Kelly ever pay any money for any 
stock of the company, to your knowledge? 


(Objected to as incompetent.) 
A. No, sir. 


Recross-examination by Mr. KELLv: 


(Plaintiff objects to the defendant Kelly examining the witness.) 


Q. I understand you to testify that the document presented by you 
a moment ago was the resolution passed by the board of directors 
approving my contract of February, 1872? 

A. I testified that was your handwriting, and it was the same as 
the resolution passed. 

Q. Do you testify that that was the resolution? I mean the iden- 
tical piece of paper presented to the board of directors at the time 
they approved my contract of 1872. 

A. I think it is. 

Q. Do you swear positively that it is the identical piece of paper 
that was presented to the board of directors at the time my contract 
was approved ? 

A. Yes, sir. 

Q. er presented that paper with the resolution written upon it? 

A. I did. 

Q. As a director of the company ? 

A. Yes, sir. 

Q. Then, as a director of the company, you presented that iden- 
tical piece of paper with the resolution written upon it, which was 
adopted ? 8 

A. I think it was the same words. There might be some words 
changed. That was the resolution that was put. I see Mr. Ellis 
has marked it as number 1. | 

Q. Why did you present that to the board of directors ? 

A. You asked me to present it; you handed it to me to present. 

Q. Was that the only reason you presented it to the board of 

directors ? 
225 A. That is the only reason I presented it that I know of; 
only I had agreed to support the resolution—support that 
contract. 

Q. Then you not only presented the resolution to the board, but 

voted for it! 
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A. Yes, sir. 


Q. Did you make any objection at the meeting to that resolution? 
A 


No, sir. 
Q. Did anybody make any objection at the meeting? 
A. Not that I know of. 


Q. That resolution was passed by a unanimous vote of the board 


of directors ? 

A. I think it was by all present. 

Q. Have you ever been treasurer of the company ? 

A. No, sir. 

Q. If D. M. Kelly had subscribed for stock and had paid the mone 
for his subscription in the treasury would it have passed through 
your hands? 

A. No, sir. : 

. Would it have appeared in any books in your custody ? 

A. In the secretary’s books. 

Q. As subscription to the capital stock, would the payment have 
appeared on the secretary’s books? 

A. No, sir. 


Deposition of Timothy Case. 
Timotuy Cask, called by the plaintiff, being sworn, testified : 


Q. Are you of lawful age? 

A. Yes, sir. 

Q. What is your occupation ? 

A. Receiver Green Bay & Minnesota railroad. 

Q. How long have you been such receiver? 

A. Since January 23rd, 1878. . 

Q. How long had you been connected with the railroad before 
that time? 5 

A. About twenty-eight years. 

Q. Are you competent, from your experience as a railroad man, 
to form a judgment as to the amount of land which is necessary for 
railroad purposes at any given point upon the line of a railroad ? 

A. I think I am. 

Q. I will ask you whether there isa town on the line of the Green 
Bay & Minnesota railroad by the name of Merrillon ? 

A. Yes, sir. 

Q. I will ask you whether at that town the railroad company— 
the Green Bay & Minnesota Railroad Company—has at present suf- 
ficient land for its purposes as a railroad ? 


(Objected to as incompetent and not rebutting.) 
A. No, sir; it has not. 

Q. Why not? 

(Same objection.) 


A. It is a very prominent junction between our road and the West 
Wisconsin, and the room is inadequate now. 

Q. How much more is needed ? 
A. Twenty acres. 
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Q. For what purpose ? 

A. Railroad * — 

Q. State, if you please, what such land is necessary for—what use. 

A. Side track, warehouses, elevators. 

Q. Do you want a “ Y at Merrillon ? 

A. Yes, sir; we need a Y” very much. 

| Q. How much land does that take ? 
226 A. At that point it will take five or six acres. 
Q. Have you been contemplating, on behalf of such rail- 

road company, the putting in of a “ K » at that point? 

A. Yes, sir. ä 

Q. Why have you not put it in? 

A. We have not room—land. | 

Q. I will ask you whether the fact that the land in the neighbor- 
hood of the railroad at this junction, standing in the name of other 
vartics, namely, Mr. Kelly, has or has not interfered with the putting 
in of a“ .“ 

A. It has. 

Q. Is there a station upon the line of the Green Bay road by the 
name of Arcadia? 

A. Yes, sir. 

Q. Has the Green Bay & Minnesota Railroad Company at present 
in that town a sufficiency of land for its accommodation ? 


(Sa:ne objection.) 


A. No, sir. 

Q. Please state how much more is needed at that point that is 
now owned—the title to which is now owned—by the railroad com- 
pany. 

(Objected to as incompetent.) 


A. Five to seven acres. 

Q. You will please state the situation at Arcadia of the railroad 
depot with reference to other buildings—whether there are any near 
it—and especially with reference to the hotel at Arcadia. 

A. The hotel is in the way of our business. 

Q. How near is it to the depot? 

A. About 35 feet. 

Q. How near to the outer edge of the platform of the depot ? 

A. Well, probably about 25 feet ; side track, 18 to 20 feet. 

Q. From the edge of the side track to the hotel is how much? 

A. 18 or 20 feet. 

agg that sufficient for the accommodation of the railroad busi- 
ness 

A. It is not. 

Q. Does the railroad company at this point, Arcadia, need for the 
proper transaction of its business all the land upon which that hotel 
now stands? 

A. It does. 

Q. Does it need any other land besides that? 

A. It does. 
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Q. Does it need the land upon which the warehouses stand, which 
have been described in the testimony for the defendants here, at that 
point? 

A. Yes, sir. ; 

Q. I will ask you with reference to the gravel pit at Manawa, which, 
it was testified by Mr. Abrams, was purchased by the company. Was 
that necessary for the purposes of the railroad company ? 

A. It was. 

Q. Please state fully why? 

A. Well, the railroad was imperfectly constructed in the first place, 
and a very large portion of it was not ballasted in a proper manner 
and required more gravel than we had possession of. 

Q. Why did you need that gravel. 

A. For ballasting the track and grading. 

. State why you needed to ballast the track. 

A. Public safety. 

Q. Was the road in an unsafe condition unless ballasted ? : 

A. It was. 

Q. Was it built and left in an unsafe condition in that neighbor- 
hood across the marshes ?: 

A. It was. 

Q. Why? 
227 A. Well, the track was laid on subgrade. 


(Objected to as incompetent and immaterial.) 


Q. What do you mean by that? 
A. Without sufficient grade and no ballast. 
Q. What do yon mean by its not being sufficiently graded ? 


(Objected to as incompetent and immaterial.) 


A. The track was too low for the water to drain. 

Q. You mean the track should be raised for the water to drain off? 

A. Yes, sir; the track should be raised to drain the water off. 

Was it necessary in the raising of that track that gravel should 
be used as a substratum on which to lay the track ? 

A. Yes, sir. a 

Q. Is that gravel bed at Manawa the most convenient and accessi- 
ble gravel bed Which could be used for that purpose? 

A. Yes, sir. | 

Q. It was testified here, by Mr. Kelly, one of the witnesses for the 
defense, that he wrote to you a certain letter, the date of which he 
specified in his examination, with reference to the lands and right 
of way that were in his name along the line of the road, and that 
you never answered that letter; will you please state the reason why 
you did not? 


A. It was written in the way of a threat, the reason I did not take 
any notice of it. a 

Q. Did you, at the time you received that letter, know that the 
lands, which were apparently in the name of D. M. Kelly, had been 
in reality given to the company? 

A. Yes, sir. 
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(Objected to as incompetent and not rebutting.) 


Q. When did vou find that out? , 

A. Very soon after I took charge of the road. 

Q. And did you thereafter, knowing those to be the facts, regard 
the exaction of conditions by Mr. Kelly, before handing over to the 
company its own property, as in the nature of a treat? 


(Objected to as incompetent, leading, and immaterial.) 


A. Yes, sir; I did. 

Q. Had you any other reasons for not answering the letter? 

A. I had no other reason; I considered it a bulldozing letter. 

Q. Was the receipt of that letter a reason or cause for your not 
making further demand upon Mr. Kelly for the surrender of that 
right of way? 

A. It was. 


Cross- examined by Mr. KEIL. v: 


(The plaintiff objects to Mr. Kelly’s conducting the cross-examina- 
tion of the witness same as before.) ° 


. How long have you been in the railroad business? 

A. Thirty-one years, I think, last August. 

. State on what railroads in the country you have been em- 
ployed, and in what capacity. : 

A. I have been employed on the Hudson River railroad as road- 
master, superintendent of construction. 

E. Of the whole road ? 

A. No, sir. 

Q. Of what portion ? 

A. Between Albany and Poughkeepsie, on the construction: work 
between Albany and —. would say on the construction work 
between Hyde Park and Poughkeepsie. 

Q. Where else have you been employed ? 

A. New Jersey. 
228 Q. State on what railroad in New Jersey and in what 
capacity. : 

A. Sussex railroad, New Jersey; general superintendent. 

Q. How long was the Sussex railroad in New Jersey ? 

A. When I commenced it was nearly twelve miles. 

Q. How long was it when you left it? 7 

A. Thirty-four—the main line and branches. 

Q. State if you have been employed on any other railroad except 
the two named; and, if so, in what capacity. 

A. None other but the Green Bay. 

Q. In what capacity are you employed on the Green Bay & Min- 
nesota railroad? 

A. As receiver. 

Q. Anything else? 

A. I act in the capacity of general manager and — 

Q. How long is the Green Bay & Minnesota railroad? 

A. Two hundred and fourteen miles. 
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Q. Then I understand that you were employed on the Hudson 
River railroad, on a section of it, in the construction and in the care 
of (the) road-bed, and also on the Sussex railroad as superintendent, 
a railroad 34 miles in length including branches, and that with those 
two exceptions you bave had no railroad experience until you took 
charge of the Green Bay & Minnesota railroad as general superin- 
tendent, manager, and, afterwards, receiver; that is a facts, is it? 

A. That is a fact. 

Q. You stated that the Green Bay & Minnesota railroad at 
Manawa, or near this gravel bank, was imperfectly constructed ? 

A. Yes, sir; east of the gravel bank. 

Q. You mean by that, do you not, it was not perfectly constructed ; 
it was not in entirely good order? 

A. Yes, sir. 

Q. Did you ever know of a railroad in the United States to be 
perfectly constructed as soon as the trains began to be operated 
upon it? 

A. Not entirely; I think not. 

Q. Is it not a fact that in this country a railroad construction 
account runs along with the operating account for several years, 
usually ? 


(Objected to on the ground of irrelevancy.) 


A. Yes, sir; .I think that is so. 

. It has been testified in this case by Mr. Abrams that the track 
east of Manawa was badly sunken; that was a fact, was it? 

A. Certain portions. 

Q. Did that sink in after you became manager, superintendent, 
and receiver of the road ? * 

A. I can’t say that it sunk; it lost some grade; the grade was 
washed away at the time of the freshet. 

Q. Then a portion of the track for which this ballasting was used 
was washed away, and after you became connected with the road? 

A. A certain portion, and some of it had sunk. 

Q. And you used this gravel to fill up the sunken portions and 
these washed-away places ? 

A. Ballast the road where it happened. 

Q. Did you ever know of a track being laid after a road was bal- 
lasted, if no track had been laid — 

A. Yes, sir. 

Q. You have known the track to be ballasted before any rails were 
laid upon it? | 

A. Yes, sir. 
229 Q. It is the custom, is it, to ballast up a track before the 
rails are laid upon it? : 

A. Twenty years ago it was the custom. . 

Q. Was it the custom in this country ? 

A. I can’t say. 

Q. Is it not a fact that the railroads in this country—the track of 


railroads in this country—are usually ballasted after the rails are 
laid down ? 
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A. I can’t testify definitely in rd to that, my experience not 
being in the western mee in railroad matters. 

Q. Is that Green Bay & Minnesota railroad in perfect condition 
to-day ? | 

A. No, sir; it is not. 

Q. Have you bought up all the gravel banks along the line of 
that road, wherever situated ? 


(Objected to on the ground of irrelevancy.) 


A. We bought what we thought was necessary at the present time. 

Q. Have you bought what you thought was necessary for all time 
to come? : 

A. I can’t say; I think not, for all time. . 

Q. And there are gravel banks along the line of that road you 
have not purchased ? 

A. Yes, sir. 

Q. How long after the road was completed did you become con- 
nected with it in any capacity ? 

A. I think it was nearly two years. I think it was constructed— 
the last part of it—in 1876. 

. How long after the road was constructed through Manawa did 
you become connected with the company ? 


(Objected to because the witness has already shown he came to 
this country in 1877; took charge of the road in 1878. It appears 
that Sy road was built at a specified time, already a matter of 
record.) 


A. I believe the record would show it was three or four years. 

Q. Will not the record show that the road was constructed through 
Manawa in 1872? 

A. I am not positive about that ; I can’t say definitely. 

Q. Will you testify it was not constructed in 1872? 

A. No, sir; I will not. 

Q. You became connected with the road in December, 1877, did 
you not? 5 

A. Yes, sir. . 

Q. Do you know how many people there were at Merrillon or how 
much: business was done at Merrillon when the road was constructed 
through Merrillon ? 

A. No, sir. 

Q. Do you testify that at the time the road was built there was not 
land enough there for all business purposes, so far as the railroad 
was concerned ? 

A. I cannot testify in regard to that matter. 

Q. Then you don’t know what was necessary in the — of land 
for railroad purposes at the time the road was constru through 
Merillon? 

A. No, sir; not at that time. 

Q. At the time you became connected with the railroad company 
was not there a M at Merrillon? 

A. Ves, sir—no, there was a half of a Y. 
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Q. And you now testify that another Y is necessary for the proper 
conduct of the business at Merrillon ? 

A. Completion of the Y. It wants two more than there is now. 
What we call a Y is a side track reaching from one railroad com- 
pany’s track to the other. 

. Is there not now much more business at Merrillon in 
230 the way of exchange of freights between the railroads and 
freights shipped and freights received than in 1873, when the 

road was constructed through that point ? 

A. I cannot answer the question. 

Q. Is there more business there to-day, or at present, than when 
you first became connected with the railroad ? 

A. Yes, sir. | 

Q. You have testified that one or more Y’s are now needed at 
Merrillon. Where is it necessary those Y’s should be put in? De- 
scribe the situation. 

A. We want it on both sides of our track there. 

Q. East or west of the West Wisconsin track? 

A. East, on both sides. 

2. Why don’t you put them in? 

A. On account of the land not being in our possession. 

Q. Did you ever try to purchase land at that point for these Y’s? 

A. I have, at different points on one side of the road. 

Q. Did you ever try to purchase of Henry Ketchum, of Hiles, or 
Kelly any land for any purposes? 

A. No, sir. 

Q. Did you ever attempt to condemn any land there by due pro- 
cess of law for Y’s? 

A. No, sir. 

Q. Then you have been able, notwithstanding your necessity, to 
conduct your business at Merrillon without the Y’s you desire? 

A. We have got along somehow, at a slow rate. 

Q. Why did you not condemn the land at Merrillon for the pur- 
poses of the Y’s? 

A. Because we thought we had property enough ‘when we came 
of our own, if we had the titles to it. 

Q. Why did you not use it if you had property of your own ? 

A. Because it was in litigation. 

Q. Could you not have condemned that property in such a way 

as to protect yourself in case it was owned by you or your company ? 


Mr. Case: I object to this as all nonsense. 


A. I have doubts about it—whether we could have protected our- 
selves or not. 


Mr. Larnep: I make the objection that it is a conclusion of law 
he is asking the witness. 


Q. You have had experience in condemning rights of way, have 
you not? | 

A. Quite a large experience. 

Q. During your thirty-one years of railroad experience do you 
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not know, as a matter of fact, that right of way can be condemned, 
or land for that purpose, in such a way that you will be protected 
from all questions of title? 


(Objected to as a question of law.) 


A. I have my doubts in regard to whether I could have had that 
land condemned there. 

Q. You have testified that soon after you became connected with 
the railroad company you were aware that that land, held in the 
name of D. M. Kelly, really belonged to the company. State how 
you became so informed; by the witnesses who have given testi- 
mony in this case ? 

A. No, sir; Mr. Merrill, your own right-of-way agent, told me of it. 

Q. Who else told you of it? 

A. I can’t say; I got the facts from you as much as any one. 

Q. Did you ever ask D. M. Kelly that question—if he had any 

lands that belonged to the company ? 
231 A. I can’t say that I ever did, but I don’t recollect. 

Q. Did you ever ask George Hiles or Henry Ketchum the 
same question—if they had lands in their possession belonging to 
the railroad company ? 

A. I don’t think I have. 

Q. You have testified that you did not reply to the letter which 
is in evidence, because you construed it to be a threat? 

A. Yes, sir. 

. Inasmuch as D. M. Kelly demanded you should do certain 
things? 

A. Yes, sir. 

Q. Did you not at one time ask D. M. Kelly what he would take 
for the rights of way and depot grounds standing in his name? 

A. I have no recollection of it at the present time. 

Q. How came D. M. Kelly to write you the letter which you call 
a threatening one? 


(Objected to as incompetent.) 


A. D. M. Kelly must answer that; I cannot. 

Q. Did you not ask D. M. Kelly to write you such a letter? 

A. I don’t recollect any such — 

Q. Did you not go into D. M. Kelly's office and ask him what he 
would take for the rights of way and — grounds standing in his 
name, or for what consideration he would give the title of the same 
to the company ? 

A. I have no recollection of it or recollection of putting such a 
question to Mr. Kelly. 

Q. D. M. Kelly has sworn in this case that you came into his 
office and, among other questions, asked him to give you a list of 
all suits in which he was interested as bondsman for the company. 
Was that a fact? 

A. I think there was sumething spoken about some suits. I can’t 
say whether it was in D. M. Kelly’s office or in mine. 

Q. Did you ever come into D. M. Kelly’s office and talk with him 
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in regard to rights of way and depot grounds on the line of the road 
and about suits in which he was bondsman ? 

A. I recollect about going in and talking with D. M. Kelly about 
rights of way. 

Q. State the conversation regarding rights of way, so near as you 
can recollect it. 

A. I inquired of D. M. Kelly how much it would cost to obtain 
the right of way. 

. What right of way? 

A. The titles to that right of way the Green Bay & Minnesota 
railroad was passing over. 

Q. Do you mean to all rights of way held by D. M. Kelly? 

A. All rights of way not at that time acquired by the company 
or secured by the company. 

— What else was said during this interview at D. M. Kelly's 
office? 

A. Mr. Kelly stated about what the right of way could be obtained 
for, he thought, and by careful p ings, and 1 told him I was 
very i. to hear that it could be obtained at a certain price he 
named. , ; 

Q. Was anything said at that time about — — grounds? 

A. That was included in the right of way subject. 

Q. Was anything said at that time about suits in which D. M. 
Kelly was bondsman? 

A. It is possible there might be. I have no recollection in rela- 

tion to the matter in connection with the right of way. 
232 Q. Did you not ask D. M. Kelly to make you a list of suits 
in which he was bondsman ? : 

A. I am not positive about that. * 

Q. Was not this letter of D. M. Kelly’s, which you stated to be a 
threatening letter, written in response to a request made by you of 
D. M. Kelly, in his office? 

N A. No, sir. I never made any request that called forth such a 
etter. 

Q. How long after you became connected with the company was 
this interview with D. M. Kelly, in his office? 

A. I can’t tell. 

Q. State to the best of your recollection. 

A. It might have been eight or ten months. 

Q. Then eight or ten months after you became connected with 
the railroad company you asked D. M. Kelly what he thought the 
rights of way could be obtained for? 

A. It might have been less or over. I think it was about that 
time. 

Q. Who was present besides yourself and D. M. Kelly at this 
interview ? ‘ 

A. That I can’t say—whether any one was present. Bingham 
might have been present. 

G. Who was he? 
A. Our former supply agent. 
Q. Who is Bingham ? 
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A. Your secretary, I suppose—confidential clerk. 

Q. Were you ever at D. M. Kelly’s office at any other time, except 
on this one occasion ? 

A. I can’t say. I might have been there two or three times. I 
don’t know for what object I was in there, anything more than to 
call and ask Bingham a question or so relative to minor interests. 

Q. Did you not, subsequent to the receipt of this letter which you 
allege to have been a threatening letter, send down and request 
Bingham to furnish you a copy, us you had lost the original? 

A. I can’t say as I did. I don’t recollect it. 

Q. You can’t testify whether you did or did not? 

A. I can’t, definitely; I may have sent down; more likely I 
made the request myself, if I made any such request, but I have 
no recollection that I did. 

Q. Did you report the receipt of that letter or its contents to your 
principals in New York? 


(Objected to on the ground of incompetency.) 


A. I can’t say. 

Q. Did you send that letter or a copy of it or a statement of the 
contents of it to your principals in New York ? 

A. I have no recollection of it. 

Q. How long after that letter was written and received by you 
did you begin this suit against the defendants? 

A. I have not the date; no memorandum of dates. 

Q. State to the best of vour recollection. 

A. I can’t tell what time it was. It might have been six months; 
it might have been less than that. 

Q. Before you commenced this suit against the defendants what 
efforts did you make to acquire a title to and possession of the lands 
which you claim to be the property of the railroad company? State 
what efforts you made, if any. 


(Objected to on the ground of immateriality.) 


A. I did not make any efforts, for the reason the threats in 

233 the letter was such that I felt that I could not enter into any 

negotiations with parties that were attempting in the man- 

ner they were to hamper my efforts in obtaining the rest of the 
right of way of the road. 

Q. Did D. M. Kelly ever make any threats other than those con- 
tained in the letter referred to, to your knowledge? 

A. I don’t recollect. 

2 a. Ketchum ever make any threats by letter or otherwise? 

Ad, SIP. 

Q. Did Hiles ever make any threats by letter or otherwise? 

A. I think not. 

Q. Did you ever make any tender or offer to all or either of these 
defendants of the moneys paid out by them for these lands which 
you claim are the property of the railroad, or cause such offer or 
tender? 

A. I don’t recollect as I did. 
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Q. Why did you not make any tender or offer? : 

A. For the reason I did not think I was justified in making any 
negotiations with them. Their interests were so conflicting with the 
interests of the Green Bay & Minnesota Railroad Company. 

Q. Then you made no tender or offer of the consideration paid by 
these defendants for those lands because you considered their inter- 
ests were antagonistic to the railroad company’s? 

A. Certainly. 

. I am going to show you this letter which has been introduced 
in evidence, which was sent to you by D. M. Kelly, and I am going 
to ask you to point out the portion of the letter which you consid- 
ered to be threatening and which caused you not to make any reply 
to it or any negotiations with D. M. Kelly. Here is the letter re- 
ferred to. Will vou read the letter and indicate the portions of it 
which you conceive were threatening and which induced you to take 
the course you did take? Will you read it out loud ? 


(All this testimony is objected to by the plaintiff as being utterly 
immaterial, whether or not the company made, through its receiver 
or any other officer, demands for the property which it owns.) 


Q. Will you please read the letter in full, commencing with the 
date? 

A. I will reply here; that is a different letter, I think, probably 
a different letter than the threat was in, and might have been — 
to this date. I can’t say whether prior to this date or afterward. I 
think the threat may not have been here. 


(The witness’ attention is now called to the letter, and he is asked 
to state, after he has read it, what there is in it that is in the nature 
of a threat.) ; 

Green Bay, Nov. 22, 1878. 


Timothy Case, Esq., receiver of G. B. & Minn. R. R. Co. 


Sir: Referring to a conversation had with you a number of 
months ago and toa request then made by you of me, I now have 
to state that the railroad suits in which I and friends of mine are 
held as sureties are, so far as I am at present advised, as follows: 

‘Sarah McVey . vs. G. B. & Minn. R. R. Co. 


R. C. and Esther J. Lyon v. * 0 (2 cases.) 
Isane R. Grover rs. n 8 
Annie Riggs v8. 8 1 
Joseph Pettis vs. 1 1 
23-4 Also in unpaid costs in New London Striker suits. 


Also there is a suit in New York city courts, Garsia vs. my- 
self, in which the railroad company is the real party in interest. In 
this case the damages are laid at $90,000, but without doubt it could 
be settled for not to exceed $5,000, and a short time before I left the 
service of the company I could have settled it for $500, but, not wish- 
ing to be blackmailed, I refused to pay a dollar. 

The enélosed letter, just received, will show what the able attor- 
ney in New York who has been retained in the case thinks of the 
chances of the plaintiff to recover in the action. Please return the 
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said letter to me. If, then, the G. B. & Minn. R. R. Co. or its 
friends will give me an ample bond to hold me harmless from the 
foregoing described suits, I will make, execute, and deliver to it a 
deed, free of expense, of all right of way and of all depot grounds 
now being used by it, which is the property of myself, and the title 
to which is in me. 


Yours, &c., 
(Signed) D. M. KELLY. 


Q. Did you ever make any reply to that letter? 

A. 1 don’t recollect of making any reply to that. 

Mr. Larnep: Is or is not that the letter containing the threat you 
speak of? 

A. That is not the letter. 

Q. Did you ever reply to that letter? 

A. I presume I did not. 

Q. Why not? 

A. Because of the actions of my predecessors relative to the prop- 
erty. 

6 What actions of your predecessors? 

A. Holding the titles in their own names. 

Q. Then you did not ask the defendants to give you a title to 
these lands which you claimed the company owned because the 
the title to such lands was in them ? 

A. Yes, sir; that is the reason—one reason. 

Q. For that reason you made no offer’ or tender of the moneys 
that paid for the same. 

A. One of the reasons. , 

Q. When did you receive this other letter alluded to by you con- 
taining threats? 

A. Not having a memorandum of it I cannot state. 

Q. State to the best of your recollection. 

A. I can’t tell. 

— it before or after this letter was received you have just 
rend! 

A. I think it was before; it might have been afterwards. 

Q. Where is that letter, if you ever received any such one? 

A. I think I have the letter on file. 


(Defendants give notice to — to produce the letter referred 
to and have it attached to and made an exhibit in this case.) 


Witness: I don’t say I have the letter, I think I have. 

Q. Are you in the habit of keeping your letters on file? 

A. Yes, sir; what I don’t destroy. 

Q. Do you destroy many of you business letters? 

A. Sometimes I do. 

Q. What — — do you destroy? 

A. Those I think ought to be treated with contempt. 

. Why did you not destroy this letter you have just read? 

A. I don’t know whether I did destroy it or nut. I don’t know 
whether I have got it on file or not. 
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Q. You treated it with contempt, did you not? 
A. I presume so. | 
Q. State to the best of your recollection what was in this 
235 other letter which led you to treat it with contempt because 
it was a threatening letter. 

—. Well, the inferences contained in it. 

Q. Give the language as nearly as you can give it. 

A. The inference was contained in it that I must not say any- 
thing in relation to the property in Kelly’s name; that it belonged 
to the company. If I thought him a dishonest man I must not 
make it manifiest by word or deed. 

Q. Give the language as nearly as you can of that letter. 

A. That is the sum and substance of it. 

Q. Do I understand you to testify you ever received a letter from 
D. M. Kelly in which he said you must be careful what you said 
about lands held by D. M. Kelly which belonged to the company ? 
Did the language so state? 

A. It was implied ; there was an implied threat in the letter, that 
I must be careful what I said. 

Q. Was there anything in that letter which stated you must be 
careful what you said about lands held by D. M. Kelly which be- 
longed to the company? I am asking the question about the lan- 
guage of the letter, not the inference. 

A. I have answered the question. 

Q. Will you answer my last question? Do you answer that 
question “ — Is tliat your answer ? 

A. The language implied 

. I am asking about the language, not the implication. 

A. The word “land” probably was not used in the letter. 

Q. You have not answered my question. 

Mr. LAn NED: Do you remember the language of the letter? 

A. No, sir. 

Q. Do you remember any of the direct language of that letter to 
which you refer? 

A. I know it was a threatening letter; that is all. 

Q. Gon you state exactly any of the language contained in that 
etter! 

A. I have not a‘memorandum of it here. 

Q. Can you state any of the exact language of that letter? 

A. I have no recollection of the exact language used in that letter. 

Q. You have testified that this letter to which you now refer may 
have been written before or after this other letter which you have 
been reading. That is so, is not it? 

A. Yes, sir. 

Q. If the letter to which you refer was written after the letter you 
have just read, why, then, dia you not reply to the letter you have 

just read ? ° 

A. I thought there was no other way to negotiate with D. M. 
Kelly, Hiles, and Ketchum in relation to the right of way or depot 
grounds only through the court. 
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Q. You were an officer of the company before you became its 
receiver? 

A. Yes, sir. 

Q. How long manager or superintendent before you became re- 
ceiver ? 

A. Actively, about twenty-five days, I believe. 

Q. When did you first know this road was to be put into the 
hands of a receiver ? 

A. I think I knew it on the 22d or 23d. It might have been on 
the same day I was appointed receiver. 

Q. Did you have any knowledge that it was the intention of any 
of the bondholders or stockholders to apply for a receiver until you 
were appointed ? 

A. I did not. 
236 Q. Did you advise any of the stockholders or bondholders 
to put the road into the hands of a receiver? 

A. I did not, either by letter or word. 

Q. Who first informed you the road was in the hands of a receiver 
or you had been appointed receiver ? 

A. I was there when they appointed me receiver; at Milwaukee 
or Racine. ' 

. How did you happen to come to Milwaukee at the time you 
= a — receiver ? 

. By telegraph. 

Q. Who — the telegraph ? ; 

A. I can’t say positively; I think Larneds or Blair. 

Q. Did you receive any letter upon the subject before you were 
appointed receiver? 

A. No, sir. 

Q. And you came to Milwaukee because of a telegram requesting 
you to do so? 

A. I went to Chicago first. 

Q. Who did you meet in Chicago when you first went there on 
this telegram ? : 

A. Blair and Larned—Blair and some other parties. 

Q. Who else? 

A. I do not recollect. 

Q. What day was that? 

A. I think the 22d. 

Q. January, 1878? 

A. Yes, sir. 

Q. Did you come to Milwaukee with those parties? 

A. Yes, sir. 

Q. What did they say to you about the ee of a receiver 
when you went to Chicago and met them there? 

A. That the road was insolvent. They wanted to know what 
they had ; they wanted to know about the investment. 

C. How came you to be appointed receiver? Who appointed you? 

A. The court did. 

Q. On whose application ? 
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A. The application, I believe, of the Farmers’ Loan Company 
and bondholders. 

Q. Who was the agent who made the request? 

A. Blair. 

. Was he a large stockholder and bondholder? 

A. Ile was a bondholder. 

Q. Was he also a stockholder ? 


(Objected to as totally immaterial to these issues.) 
A. I don’t know as he stated he was a stockholder. 


Mr. Larnen: I ask for a ruling upon that point, whether the wit- 
ness is to be examined upon matters totally foreign to this issue to 
any extraordinary length. 

The examiner says he has no power to rule upon that question. 

(Taken subject to the objection.) 


Q. Blair was a large stockholder, was he not? 

A. He was or had been. I would not say whether he was a large 
stockholder then or not, or whether he had given away his stock. 

Q. Don’t you know he has been and is now a large stockholder 
in the company? 

A. J do not know. 

. How do you know he is a bondholder? : 

A. I heard him say he was. 1 

. Did you hear him say he owned any stock? 
A. I heard him say once he did own some stock. 


(Same objection as before, and the stock-book is the best evidence.) 


Mr. LArnep: I note an objection to ail testimony in reference to 
the stock that may or may not have been owned by J. I. 

237 Zlair or the bonds that may or may not have been owned in 
some railroad company not specified by the examiner (Mr. 
Kelly); and I shall make such objection the ground of a motion to 
the court that the defendants in this case pay the costs of all such 


irrelevant testimony, of which I request an account may be kept. 


Q. How long were you receiver before this suit was commenced 
against the defendants ? 

A. I can’t state. 

Q. About how long? 

A. I can’t tell you about how long it was. 

Q. You were appointed receiver in January, 1878, were you not? 

A. In 1878; January 23d. 

Q. And this suit was brought in the summer of 1879, was it not ? 

A. I think it was somewhere there. { 

. How came you to bring this suit? With whom did you con- 
sult about bringing this suit before you commenced proceedings ? 

A. With our attorneys. ° 

Q. Did you consult with any of the Eastern stockholders or 
bondholders about bringing this suit before you instituted proceed- 
ings 1 

A. I might and might not. 
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Q. Will you testify that you consulted any Eastern stockholders 
or bondholders before instituting proceedings in this case ? 

A. I can’t say as I did. 

Q. Did you consult the Chicago attorneys of the company, the 
Messrs. Larned ? 

A. Yes, sir; I think I did. 

Q. Were you authorized by any Eastern bondholder or stock- 
halder to begin this suit before you instituted proceedings ? 

A. I can’tsay whether I was authorized ‘or not. 

Q. Will you testify you were authorized ? 

A. No; I will not. 


Further examination of this witness suspended iy order to allow 
examination of another witness, Mr. Hancock, who desires to 
eave. 


Deposition of William R. Hancock. 
WILLIAM R. Hancock, called by plaintiff, being sworn, testified : 


Q. What is your name ? 

A. William R. Hancock. 

Q. What is your occupation? 

A. I am now cashier and paymaster for the receiver of the Green 
Bay & Minnesota railroad. 

Q. Were you connected with the Green Bay & Minnesota railroad 
before the receivership ? 

A. I was treasurer. 

Q. How long had you been such treasurer? 

A. Since May, 1872. 

Q. It was stated by one of the witnesses for the defense, Mr. Kelly, 
in reference to the lands in controversy in this case, that it was 
known to the officers of the road that such lands were taken by him 
in his own name, and that he had such conversation with you and 
that you knew it. Is that the fact? 

A. I have not any recollection of any conversation with Mr. Kelly 
about the land held in his name. 

Q. Do the books of the railroad company which you control as 
such treasurer show the payment by Mr. Kelly for shares of stock 
in the company owned by him ? 


(Objected to as incompetent, the book being the best evidence.) 


A. Not during my term of office. 

Q. How long have you been such treasurer? 

A. 15th of May, 1872. 

Q. Who was treasurer before you ? 
238 A. E. J. Shalon, James H. Elmore; J don’t know of any 
others. 

Q. Did you examine the accounts prior to taking possession as 
treasurer ? 

A. No, sir. 
105 You don’t know what the books, prior to your Office, may 
show! 
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A. Nothing more than I have been over the accounts in drawing 
off Mr. Kelly’s account. : 

Q. Does an item appear in Kelly’s account? 

A. No, sir. 


(Objected to, the books being the best evidence.) 


Cross-examination by Mr. KKL I v: 


(Plaintiff’s counsel objects to Mr. Kelly cross-examining the wit- 
ness.) 


Q. Do you not recollect that D. M. Kelly had some conversation 
with you regarding the lots at Seymour standing in his name and 
that he claimed they belonged to him? 


(Objected to as leading.) 


A. All the recollection I have in regard to the land was a couple 
of payments which you handed in there to me as treasurer and told 
me to credit them up to you as cash on account of the sale of Sey- 
mour lands. 

Q. And did not I afterwards say to you that that money belonged 
to me because of those lots and ask you to put that money on the 
other side on my account? 

A. It was credited to you at the time it was paid me; credited 
directly to you. 

Q. Did it not figure on my account on the other side afterwards 
at my request? I said the Seymour lots belonged to me. 

A. I have no recollection of that. I don’t remember of anything 
done with it after that. 

Q. How long after, as a matter of fact, did you know. that I had 
started town sites along the line of the road and was selling lots ? 

A. No, sir; not directly ; I heard you had; I never had been in- 
formed by anybody that had any authority. 

Q. Did I ever, with this exception, account to you for any sales of 
ots? 

A. I have no recollection of anything of that kind. 

Q. Would it not have been the proper thing for me to have done 
if J had sold the company lots to return the money to you as treas- 
urer? 

A. Yes, sir. 


(Question and answer objected to as asking a conclusion from the 


witness upon a subject upon which he has not been shown to be an 
expert.) 


Q. Were you not a director of the company ? 
i A. No, sir. 

Q. You did not attend directors’ mectings ? 4 

A. No, sir. 

Q. Did you ever read the contracts presented in evidence between 
myself and the railroad company ? 
A. No, sir; I never saw them. 
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TiMoTHy Case recalled. 


Examined by Judge Powers : 


Q. The depot building at Arcadia was built before you took con- 


trol of the road, was it not? 
A. Yes, sir. 


239 Q. What is the size of the building ? 
A. I have not the measurements. 
About how much is it? 
I think it is 25 feet wide; probably 40 or 50 feet long. 
On which side of that building does the main track run? 
West side. 
. There is a platform, is there not, between the building and the 
track—this main track where the train comes in? 

A. Yes, sir. 

Q. What is the width of this platform ? 

A. From 12 to 16 feat, I think. 

Q. Is there any platform upon the other sides of the building? 
You say this main track where the — truins stopped is upon 
the west side. Now, upon the north and south ends and east side 
is there any platform ? 

A. Yes, sir; there is. a 
The platform runs clear round the building, does it? 

Les, sir. 
. That upon the east side—how wide is that platform ? 

A. Ten or twelve feet wide, I should think. 

. And the one upon the west side where the trains come in, you 
say is how large? 

A. Twelve to sixteen feet. 

Q. Is it not a fact that the one upon the west side is more than 
double the width of the one on the east side—I have that wrong. 
Is not it a fact that the one upon the east side is more than double 
that of the one upon the front where the main track of the road is? 

A. No, I think not. I think it is about one-third narrower than 
the west side, that on the east side. I may be incorrect about that. 

Q. You certainly are. 

A. Measurements can be had. I never have measured the plat- 
forms. I don’t know about the length. 7 

Q. On which side of the depot is this hotel you speak of? 

A. On the east side of the — or south side. 

Q. And between the hotel and the depot there is a side track ? 

A. Yes, sir. 

Q. Is not there also a platform on the side of the hotel next to 
the depot, and next to that side track ? 

‘ A. There is an awning, I think—piazza—around the depot plat- 
orm. 

Q. Sort of a sidewalk ? 

A. I think there is no platform outside of the piazza. It is out- 
side the main building. 
Q. How wide is that? 


Lrore 


Q. 
A 
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A. I presume it is seven or cight feet wide. 


Q. From this — on the south or east side of the depot, as 
J 


you call it on the side next to the hotel, how high is that platform 
from the ground ? 
A. The depot platform on the side next to the hotel? I think 
from two to two and a half to three feet high. 
. Steps down there, is there not? 
A. Yes, sir. 
. How far do those steps extend beyond the platform ? 
A. The steps, I think, run down the same way the track runs, on 
what we call the south or west side. 
240 . Is there any towards the hotel? 
A. I can't say as there is. There might be and might 
not be. 
Q. How far is it between those two platforms—that is, between 
the hotel platform and the depot platform ? 
A. I should judge in the neighborhood of 28 to 30 feet. 
Q. In that space runs this side track ? 
A. Yes, sir. 
Q. Who built that platform—depot platform—on the side next to 


the hotel? 


A. I don’t know who built that; I know on the south side we 
gave permission to Hiles to extend the platform north and south, or 
the way the track runs—the main line runs. 

Q. Did not Hiles, with your permission, build this platform on 
the side of the depot next to the hotel ? 

A. He may have built part of it; I am not positive about it; I 
think, — part of it had been built prior. 

Q. Was not it a sort of a general operation between you and him, 
he furnishing the labor, and you—that is, the company—furnishing 
the lumber or part of it? 

A. I gave him that opportunity for the purpose of benefiting his 
commercial traverse there. 

Q. When was this hotel built ? 

A. I think in 1879—between 1878 and 1879. 

Q. It was built before this suit was commenced, was not it ? 

A. I can’t state definitely whether it was or not. 

Q. Don’t vou, asa matter of fact, know whether that hotel was 
built before this suit was commenced ? 

A. No, sir. 

Q. Were you not there frequently about the time that it was com- 
menced and in process of construction? 

A. No, sir; I was there at the time they were building the new 
one that burned up there; this was a temporary one put up there. 

Q. Were you not there at the time he was building this present 
one! 

A. I think not; it went up like a mushroom in the night. ° 

Q. I don’t think it went up very soon. 

A. Ido; I think it went up very soon. 

Q. You did not know — about it until it was built. 

A. It was built; I was not there at the time it was built; I was 


„ 


5 


DAVID M. KELLY ET AL. 271 


there after it was finished, when it was nearly built, within two or 
three days. 

Q. Did you know, prior to this commencement, it was to be done? 

A. I knew that he was talking about putting on an addition toa 
brick building he had there. 

Q. Where is that brick building? 

A. Adjoining the present hotel—part of it. 

Q. You knew what he was going to do, didn’t you ? 

A. That is substantially what he was going to do; he said he was 
going to put up a temporary building there. 

Q. Did you make any objection to it? 

A. I can’t say what objection there was made to it; I made objec- 
tion to it as being too near the depot. 

Q. When? 

A. About the time he said it was only a temporary one. 
241 They were going to put a new one out where the other one was 
burned down. 

Q. How far is that building from the depot? 

A. I think about 35 feet. 

Q. Now, is it not a matter of fact that the nearest point that hotel 
building is to the depot building—and by depot building I don’t 
mean the platform on that side, but the depot itself—that the near- 
est point is over 80 feet ? 

A. No, sir; — is not a fact. 

Q. Is it not a fact it is over 60? 

A. No, sir. 

Q. Are you sure of that? 

A. I am pretty sure of it. 5 

Q. Did not you, as receiver or manager of the railroad company, 
carry the lumber that was needed to build that hotel free of freight 
for the express purpose of building it? 

A. I carried for the building that was burned down. 
. Did not you for this one? 
A. I don't know whether it was or not, if it was prior to its being 


put up. 

Q. 4 have no doubt the lumber was taken there before it was put 
in the building. 

A. And I think it was there, too, and a surplus over. 

Q. You think he got carried free more than was needed for the 
purpose of the building ? 

A. I think he did. 

. The railroad company has title to some land there, has it not? 

A. Yes, sir; I believe it has. 

Q. Cun you state where that is? ; 

A. No, sir; I can’t state exactly where it is located ; that is in my 
right-of-way man’s book. 


Questions by Mr. THEODORE Case: 


Q. You stated that you agreed to carry the lumber free of charge | 
for the hotel that burned down, or both hotels? 
A. The hotel that burned down. 
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Q. If any lumber was carried for this second hotel it was carried 
without your agreement ? 

A. I don’t recollect making any agreement for the second hotel. 

Q. Why did you agree to carry the lumber free for the first hotel, 
which you stated was burned down ? 

A. To establish a building for the promotion of the Arcadia min- 
eral springs, which is directly connected with our interests. 

Q. Did you think by so doing you would draw travel upon the 
road ? 

A. Yes, sir. 

Q. And also help build up the town? 

A. Yes, sir. 


Questions by Mr. Powers : 


Q. Didn’t you carry the lumber, or cause to be carried, on the 
railroad you were then controlling, to build this hotel after the other 
hotel was burned down, and carry it free? 

A. No, sir. 

. Are you sure of that? 

A. I am sure of it; and my recollection is that Mr. Hiles stated 
at the time he had enough on hand to put up another hotel or to 
put on the addition. 

. Were not the bills of lumber, after the first hotel was burned 

down, marked “ free” or “dead-head,” the usual way? 
242 A. I don’t recollect of their being so. If it is so they are 
on record. 


Questions by Mr. Casr: 


Q. You have no personal knowledge of any of the bills in regard 
to the shipment of lumber? 5 

A. No, sir. és 

Q. Your intention was not to carry any lumber for the second 
hotel free of charge? 

A. That was my intention, the first hotel being burned down. 

Q. During the progress of your cross-examination there has been 
a letter placed in we hands, which was read after request by the 
examiner Mr. Kelly) in this case, in which Mr. Kelly offered to 
convey to you, as receiver of the Green Bay & Minnesota Railroad 
Company, certain rights of way and depot grounds, subject to the 
condition that you first indemnify him and his friends—I think by 
sufficient bond—against any sum or sums of money which you had 
paid or might have to pay on bonds on which he was surety, and 
also secure him for any sum of money that might be required in 
the case in New York. In that letter did he further offer, upon 
your doing as he requested in the letter, to convey to you all the 
village lots at the different points along the line which you claim 
belong to the company, and to account to you for all the sums of 
money which had been received by him from the sales of the lots? 


(Objected to as incompetent and immaterial.) 
A. He did not. 
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. Then the reason you refused to answer his letter was that he 
did not offer to convey to you what belonged to the company ? 


(Objected to as leading and incompetent.) 
A. That is the reason I refused to negotiate. 
Q. Being an unfair offer? 
(Same objection.) 
A. Yes, sir. 

Examined by Mr. KELLv: 


Q. You have testified you refrained from answering that letter 
because threats had been made by letter to you ? 

A. In part, I say. 

Q. Now, you testify that you did not reply to that letter because 


. II. Kelly didn’t offer to convey to you village lots? 


A. That was one reason. 

. Which of the two answers is the correct one? 

A. Both. 

Q. Did you not state that the reason why you did not reply to 
that letter was that D. M. Kelly had threatened you in a letter? 

A. That I understood was one of the reasons. I stated that in 
my former testimony. 

Q. Did you inform D. M. Kelly, by letter or word of mouth, that 
you did not answer his letter for the reason that it did not also con- 
tain an offer of village lots? 

A. I did not. 

Q. Did you inform D. M. Kelly, in person or by letter, that if he 
would include the village lots in his offer you would accept and 
give him the desired bond ? 

A. I don’t recollect. 

Q. Will you testify you did or did not make any such proposi- 
tion ? . 

A. I don’t think there was a verbal or written proposition. 

Mr. Larnep: We will produce the letter which was referred to 
and for which notice was given and attach it to the witness’ deposi- 
tion. 

Adjourned until 9 o’clock to-morrow morning. 


243 Gru oF JANUARY, 1881—9 o’clock a. m. 
Parties met pursuant to adjournment. 


Mr. Larnep: I offer in evidence a deed from Catherine Davy to 
David M. Kelly, which it was stipulated was to be produced at this 
hearing. We retain the original. 


(Objected to by counsel for Mr. Kelly as not rebutting.) 


Mr. Larnep: I put it in as part of our case-in-chief. I offer also 
a voucher of the Green Bay & Lake Pepin Railway Company to 
Catherine Davy in connection with the deed. 


(Objected to by Mr. Ellis as incompetent, immaterial, and not re- 
butting.) 
35—147 
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M. Kelly. 
The following is a copy of the voucher : 


PLAINtTIFF’s Exurpit No. 24. 
Office of Green Bay & Lake Pepin Railway Company. 
New LoxpOx, Wis., May 31st, 1872. 
Pay to Mr. Kendrick for Catherine Davy $80 and charge to right- 
of-way account. 
H. KETCHUM. 


To treasurer of Green Bay & Lake Pepin Railway Company, Green 
Bay, Wis. 

Green Bay & Lake Pepin Railway Co. to Catherine Davy, debtor. 
Ketchum draft on the treasury on account right of way, $80. 
Received May 31, 1872, of W. R. Hancock, treasurer of the Green 

Bay & Lake Pepin Railroad Company, eighty dollars, in full pay- 


ment of the above bill. 
S. B. KENDRICK. 
Correct: , 
FRED. S. ELLIS, Auditor. 


Approved: 


„President. 


Isaac A. Briggs Neculled. 
Isaac A. Briaas recalled by complainant: 


Q. Where do you live? 

A. Arcadia, Trempealeau county, Wisconsin. 

Q. I think you stated in your direct examination what your oc- 
cupation was, how long you had lived there, &c.? 

A. Yes, sir. 

Q. In the testimony which is produced here for the defendants in 
this case there has been something attempted to be shown about the 
value of land at Arcadia. Are you familiar with the values of land 
in that locality ? 

A. Well, I have owned and dealt some in there for years past. 

Q. How long have you lived there? 

A. 20 years. 

L. Have you known pretty nearly all the sales of land about 
there? 

A. Oh, some. 

Q. How much land do you own there? : 

A. When the railroad was laid through there I owned about 400 
acres in that piece. 

Q. Did you sell any of that land to the railroad ? 


(Objected to as not rebutting.) 


Mr. Larxep: Which voucher is approved by H. Ketchum and D. 
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A. Yes, sir. I sold about 180 or 190 acres. 
244 Q. I believe you stated in your testimony-in-chief that you 
received for that land about ? 

A. I received from the company $500, or from Ketchum and 
Hiles. | 

Q. I want to ask you whether that sum of 8500 that you received 
was or was not the full and fair market price of the property at that 
time? 

(Same objection.) 


A. I considered it not over half. 

. You may state whether any other consideration was to be re- 
ceived by you beside the $500 and the location of the railroad and 
the depot in that neighborhood for that land ; and, if so, what. 


(Same objection.) 


A. The citizens proposed if I would let the railroad have the land 
as a consideration of putting the depot where it now is that they 
would pay me $500 more, and got up a subscription to that effect 
for that sum. 

Q. And was any of that subscription paid to you ? 

A. About $100. 

Q. Will you state your reason for not receiving the balance of the 
subscription, if you did not receive it? 

A. Perhaps as much as anything was they were building the rail- 
road and the property advancing in value, and there seemed to bea 
fair — of its being worth considerable more. I thought if the 
neighbors could get along perhaps I could. I never asked them for 
any more —let it go. What they paid was paid at the time by way 
of turning in common deal. i was owing them some. One, if I 
recollect, was our merchant, and he credited me on his books, and 
some others made some turns under which I got paid, perhaps $100, 
perhaps a little more or less. 

Q. After that, I understand, came on about the year 1873—what 
we call the panic year? 

A. Yes, sir. 

Q. Were times very hard then? 

A. We thought so. 

Q. Had the panic and the consequent depression anything to do 
with your not collecting the balance of the subscription ? 

A. By. that time all of us had got to be hard enough up, and the 
impression at that time was that I had been doing about as well as 
any of thein ; they really did not feel like paying very much. I did 
not feel like urging them. , 

Q. At the time when you conveyed this property to the railroad 
you received $500. Now, I want to ask you whether at that time 
the railroad was definitely located on the side of the river where 
your property is or whether it was not so located ? 


(Objected to as not rebutting.) 
A. In consideration of this land trade they agreed to locate the 


road on that side. It had been surveyed on the other side of the 
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river formerly, and they did as they agreed and put the depot where 
it now is, as the spot was proposed at that time. 

Q. Were any inducements made, to your knowledge, to put the 
road on the other side of the river? 

A. I believe a man by the name of Julius Hensel offered to give 
them the same amount of land, or perhaps ten acres more, if they 

would go on that side of the river. 

245 Q. Then they came to you, did they? 

A. I guess I went to them; I kind of thought I would get 
it on our side, if I could ; they said if I would do as well by them as 
Hensel had offered they would come on that side. 

Q. Are you familiar with the plat of this village of Arcadia and 
with the sales of lots that have been made there? 

A. Somewhat. 

Q. You state, in round numbers, the amount in cash, so far as 
you know it, of the sales that have been made of lots out of this 
property that was purchased of you. 


(Same objection.) 


A. I don’t know as I could do that very well from the knowledge 
that 1 have; I was looking it over with our register of decds, and 
we found from the records something like sixty -odd lots, I guess, sold 
— the company’s land in Arcadia, and that they were generally 
soldd— 


(Objected to as incompetent.) 


at $50 a lot, and there were a few lots marked a little higher. 

Q. About how much was the total amount of the sales? 

A. We were looking it over last night and, according to our esti- 
mate, there was something like $6,000 sold, I think. 


(Objected to.) 


Q. What was the highest price paid for any lot that was pur- 
chased? I will speak especially of the lot purchased for the Com- 
mercial Hotel. What was the price paid for that? 

A. That was not exactly a lot; it was a certain piece described by 
metes and bounds, larger than one or two lots said to be sold; I 
don’t know anything positively about it from personal knowledge ; 
it was always said it was sold for $1,000. 

Q. Have you a plat of this village of Arcadia? 

A. No, sir; I have not; I was looking at one our county register 
has—that we were figuring over a little last evening; I think he 
could tell better about the amount of sales than I — 

Q. Will you look at this plat and state whether or not that is an 
accurate plat? 


(The question objected to by counsel for Mr. Kelly beeguse the 
paper shown the witness is not a copy from the second) 


A. Substantially accurate plat. 
Q. Are you a surveyor? 
A. I do surveying. 
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. Do you know that that plat is a correct plat or substantially so ? 

A. I think it is substantial he mene : 

Q. I will ask you whether the lots on this plat that are marked 
“sold” by the register of deeds have been examined by yourself and 
known to have been sold at the prices therein indicated. 


(Objected to as incompetent.) 


A. Many of them were sold for $50 a lot, if I recollect, but I never 
kept any memorandum or anything by which I could tell anything 
very definitely ; I see the 1 has marked the lots according, as 
he says, to the deeds recorded by him, and some of them are marked 


$50 a lot. 
(Objected to, the witness stating what the register of deeds says.) 


Witness: I helped make out some of the deeds for those, and 
those were generally $50 a Jot. 
Q. Do you know of your own knowledge that substantially the 
W lots represented in that plat have been sold in that 
village? 
246 4. 1 have no means of knowing, only hearsay, talk, ete., as 
an individual outside. 
. And your examination of the records? 
A. Yes, sir; I never have been to look the records over thoroughly 
enough to testify to the fact. 
Q. Did you make this map? 
A. No, sir; Melby, I think, drew this; I have drawn a number 
like it. 
The map referred to is offered in evidence. 
(Objected to as incompetent and it is not a certified copy of the 
3 also because there is no evidence competent to show it is a 
correct plat. Marked Plaintiff’s Exhibit No. 4 in Rebuttal.) 


Q. I will ask you to indicate and mark with a cross the lands 
sold by you to the railroad company for $500 ? 


Witness marks on the plat as requested. 
(Objected to as not rebutting and incompetent.) 


Witness: I believe those forties marked are all whole; that de- 
scribes about ten acres along that forty—the southeast of the north- 
west of section 32. 

Q. How much land is occupied, in acres, by the lots now laid out 
where these sales have taken place ? 

A. I should think about twenty acres. 

Q. Twenty have been platted in that you sold? 

A. Yes, sir. 

Q. You say you afterwards sold another strip, did you? 


(Objected to.) 


A. Yes, sir. 

Q. Where was that? 

A. That would be ten acres in the northwest corner of the south- 
east quarter of section 32. 
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Q. How much was paid you for that land? 
A. $300. 

Q. How many acres were there in it? 

A. Ten acres. 

Q. When was that sale made? 


(Objected to.) 


A. That was made some time after; I don’t recollect exactly how 
long. 

6 Did you sell this particular ten acres individually to Mr. 
Ketchum or Mr. Kelly? 

A. Kelly, Hiles, and Ketchum, I guess; I think the deed was 
made to the three—I don’t know but it was to Hiles and Ketchum ; 
there was a deed made out and afterwards exchanged, after it was 
said to me that Hiles had bought out Kelly’s interest, and he and 
Ketchum had it together, and I think the deed ran to Ketchum and 
Hiles. 

Q. Did any consideration from the railroad company euter into 
the deed for this land that you afterwards sold ? 

A. No, sir; I don’t so understand it. 


Cross-examined by Mr. KELty: 


(Plaintiff objects to Mr. Kelly's cross-examining the witness be- 
cause counsel are acting in his behalf—employed for that purpose— 
and are here present in the court-room.) 


Q. How much land did you sell to Messrs. Hiles, Ketchum, and 
Kelly, either or all, in all? 

A. I believe there was about 190 acres in what was first included 
besides the after ten acres. 

Q. Then, in all, 200 acres you sold them ? 

A. Nearly that. 

. Hlow much money did you receive for the 200 acres ? 
247 A. I received of Hiles and Ketchum $500 and a subscrip- 
tion of $500 more from the citizens. 

Q. That made $1,000 consideration ? 

A. Yes, sir. 

Q. You receivéd for the ten acres $300 more, did you not? 

A. Yes, sir. 

Q. Making $1,300 for 200 acres? 

A. Yes, sir. 

Q. Had there been any time within five years of the sale of that 
land for $1,300 that you could have taken as much for it? Had there 
been a time within five years when you could have sold that land 
for $1,300? 

A. There was very little land selling, previous to the railroad ex- 
citement, which induced people to pay a little better, and perhaps 
there might have been at that particular time a chance to have sold, 
but times had been with us dull before, as they were after two or 
three years more. 


Q. Were you ever offered $1,300 for that land from any other 
parties ? 
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A. I don’t recollect that I ever had an offer for it. 

Q. Then you received from Messrs. Ketchum, Hiles, and Kelly 
$1,300 for acres of land, which was more than you had ever 
been offered for the same by any other parties ? : 

A. I received $800 from them and a subscription list of $500 from 
the citizens, making $1,300. 

Q. You have testified that you made no strenuous efforts to collect 
that $500 subscribed by the citizens? 

A. Yes, sir. 

Q. Were you ever offered $1,300 for the same land by any other 
parties ? 

= don’t recollect having any offer of any kind; I did not want 
to sell it. 

Q. What did that 200 acres cost you ? 

A. There was a portion of it cost me $3.50 an acre when I bought 
it—— 

(Objected to as irrelevant.) 

Q. What did the 200 acres cost you when you bought it? 

A. I don’t know as I can tell. 

Q. State to the best of your recollection and belief. 

A. Part of it cost me, twenty years ago, five dollars an acre, and 
other adjoining, that taxes were paid on, were located at the same 
time, about twenty years ago or a little over, and when I bought 
that I paid two and one-half dollars an acre for the balance of it, 
what I did not pay five dollars for. 

Q. I will state my question again. State, to the best of your rec- 
ollection and belief, the amount which you paid out for this 200 
acres when you purchased them. 

A. I don’t recollect how much there was that came in the first 
and second purchase, but I think about two-thirds came in the lower- 
price purchase and one-third in the five-dollar 140 acre purchase. 

Q. State to the best of your recollection and belief the amount 
paid out by you as purchase-money for the 200 acres. 

A. $350 for one-third and the other two-thirds almost $400; 
about $400 for the other two-thirds. 

Q. The 200 acres cost you about $750? 

A. Yes, sir; besides taxes and interest on the money. 

Q. I am talking about the purchase-money. How long had you 
owned these 200 acres? 

A. I had owned one-third of it, perhaps, about a dozen years—10 

or 12 years—and the other about 2 or 3 years—4, possibly. 
248 Q. What had you used that land for since you came into 
ion by purchase ? 

A. Generally for pasture and hay; it was river-bottom land, a 
good deal—almost entirely. 

Q. Did you use any of the land for any other purpose except for 
pasturing and hay ? 

A. Yes, sir; some for timber. 

Q. You cut some timber off a portion of it? 

A. Yes, sir. 
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Q. Did you farm a portion of it? 

A. I don’t think I plowed any at that time at all. 

Q. Did you farm any of it during the 12 years? 

A. I don't think I ever had any plowed land, cultivated any land 
upon that, although I sowed hay seed upon it, timothy, and red-top ; 
considerable of it was dry meadow. 

Q. Did you ever lease any portion of the two hundred acres dur- 


ing the time you held possession by right of purchase? 

A. Only for a year at a time for cutting hay and sometimes for 
pasturage for my neighbors. 

Q. At the time these defendants purchased that two hundred 
acres was there any Government land for sale in that vicinity ? 

A. There was a few forties and fractions of river-bottom lands up 
and down the river at that time that were vacant, I believe. 

. Was there any Government land for sale adjoining to some of 
this land purchased by these defendants ? 

A. There was one forty, I think—Government land adjoining 
one forty of this. 

Q. Was not the Government land adjoining this property then as 
good as the propérty itself? 

A. I should thine not quite. 

. Do you testify the Government land was not worth as much 
as the average of the two hundred acres ? 

A. Yes, sir. 

Q. How much less was it worth? 

A. Well, there was—it was somewhat cut up by the river; there 
was some pieces of it that was very good, as good as the gener- 
ality along the river, but, being cut up by the river, it was not con- 
sidered as of as much value, as it could not be disposed of together 
in sufficient quantities to amount to much; I don't know; I never 
heard any one say. 

E. How much less in dollars and cents per acre, in your judg- 
ment, was this Government land worth in the neighborhood of this 
two hundred acres sold by you to these defendants? 

A. Some portions of this I sold was good land and laid advan- 
tageously, while these other pieces—being isolated and small, not 
sufficient to amount to anything for pasturage, and not much hay 
on them, a little timber, a little hay, a little dry land, and the like 
of that—I don’t know what the comparative value is. 

Q. State, to the best of vour judgment, what the difference in 
value was. 

A. Probably, if you got a chance to sell them to the neighbors 
who join, you could get half as much for it. 

Q. Do you swear that Government land was not worth more than 
half of the average value per acre of the two hundred acres sold 
these defendants ? 

A. I should not think it was worth more than half, certainly. 

Q. How much was Goverment land worth at that time? 
249 What was the price asked by the Government at that time 
for the land in the same vicinity? 
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A. I don’t recullect whether it was reduced to a dollar an acre; it 
seems to me it was at that time. The land was reduced through 
that section of the county, and those odd pieces 

Q. You testify that this Government land was worth about half 
as much as your land and that the price was about one dollar an 
acre. Is that your testimony ? 

A. Yes, sir; that is what it cost from the Government. 

Q. Now, state whether there was not a mineral spring on some of 
the vacant Government property adjoining a portion of this two 
hundred acres. 

A. There has been one discovered since that is rather a fine spring, I 
think, and it is on one of those Government forties. 

Q. Was not this spring in existence at the time of the sale of thi 
two hundred acres to the defendants ? : 

A. Yes, sir; I have drank out of it occasionally for twenty years. 

Q. Did not one or all of these defendants purchase from the Gov- 
ernment 80 acres adjoining a portion of the two hundred acres pur- 
chased from you? 

. I could not say; I know he got two forties; Ketchum located 
two forties, but I think one was divided by another forty; they 
might both have touched, or one touched this and the other that ; 
I would not be positive ; I never paid particular attention. 

Q. Then these defendants or one of them may have purchased 
eighty acres of land adjoining this two hundred acres ? 

A. Yes,sir; it might be possible that the second forty touched on 


the other side the first forty. I think it would be cornering to it if 


it touched it at all. Maybe I ain mistaken about it. I would not 
be positive about that. 


Adjourned till 11 o’clock a. m. 


11 O'CLOCK A. M. 
Parties appeared as before. 


Witness recalled for further cross-examination by Mr. KEIL: 


Q. You stated that a quantity of these lots had been sold,and you 
used the expression “company’s lots.” A good many of the com- 
pany’s lots had been sold. What did you mean by that? 

A. We have always called them company’s lots, those belonging 
to Hiles, Ketchum, and Kelly, and those that belonged to me were 
village lots. 

Q. Then that was a general way of expression to indicate your 
lots and lots not belonging to yourself? 

A. Yes,sir; that has been the — we have termed it at home. 
5 You knew you made the d to Messrs. Kelly, Ketchum, & 

iles? 

A. Yes, sir. 

Q. You knew you received the consideration from them ? 

A. Yes, sir. 

Q. Did you not sell to one or more of these persons ten acres of 
land for three hundred dollars ? Lea 

A. Yes, sir; I sold ten acres of land to—well, my impression is—I 
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may be wrong, however, but. my impression now is—that I sold that 
to—no, I guess that was to Ketchum, Hiles, & Kelly; I think that was 
sold before the deeds were exchanged. The deed never was re- 
corded—the first deed made out; it did not deseribe the land just 

right where the northeast and southeast half of the northeast 
250 quarter of the suuthwest quarter came together, the south 

half designing to belong to Briggs and the north half to the 
company. 

Q. What do you mean by the company ? 

A. Hiles, Ketchum, & Kelly. 

Q. You testify that the first deed or the first deeds was given to 
Mr. Hiles? 

A. Ketchum and Kelly. 

Q. Was there not a second deed given to two only of those par- 
ties ? 

A. I think so. I think the first deed was not recorded, and it was 
desired to divide those two twenty-acre parts of the 40 1 by a 
main street, and, the way the village was laying and the street drawn, 
there was a little fraction of a few feet only that varied from that 
line and in consequence of that. The second deed regulated that 
they thought they might as well make a second deed, and, if I 
understand it right and recollect it right, some of the parties, either 
Ketchum and Hiles or Hiles alone, had bought your interest, and 
consequently the deed ran to the two instead of the three. 

ou knew, then, from the transactions that the defendants 
claimed to own this land? 

A. Of course. 

Q. And you knew that the defendants platted the land or some of 
them platted the land? a 5 

A. Yes, sir. 1 

Q. You knew also, did you not, Doctor, that one or more of these 
defendants was giving deeds of the lots? 

A. Ves, sir; for I helped execute some of them and helped plat the 
land myself. 

Q. Who engaged you to plat the land? 

A. I don’t know that, but it strikes me the talk was with Hiles 
about the platting, but Iam not certain. It might have been Hiles 
and Ketchum or Ketchum alone. I don’t remember, but 1 should 
think, it is my impression, it was Hiles. 

Q. Did you ever know of any deed having been given by any one 
of the lots in the platreferred to by you in the name of the railroad ? 

A. I think not. 

Q. Then, so far as you know, the defendants or some of them al- 
ways claimed this land, had it in possession, and sold lots, giving 
deeds in their own names? 

A. Yes, sir; there were quite a number of deeds giyen at my 
house at one time. About the first deeds given, I guess, were twenty 
or thirty, perhaps over thirty executed in one day, and I think 

that Hiles and Ketchum executed them. 
Q. Over what period of time did this purchase of land and the 
platting of the land and the sales of the lots spread? 
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A. I don’t remember exactly, but it was considerable time from 
the time the sales commenced till the deeds were executed ; perhaps 
the next spring after the sales commenced in the fall and winter or 
summer after; I should think they must have commenced about 
pe * — perhaps ; I don’t remember; it was either the summer or 
fall it was platted, and you can ascertain that from the register. 

Q. Is it not a fact that from the time of the purchase of that land 
of you seven or eight years at least have elapsed ? 

A. Yes, sir. 

Q. 1s it not also a fact that during all of that seven or eight years 
or more, to your knowledge, these defendants, or one or more of 
them, have always claimed that land and have sold lots from 
it? a 


251 (Objected to as immaterial.) 


A. Yes,sir. Ithas been in the neighborhood of seven years, 
at any rate, since they have been given deeds for the lands, lots, and 
property. 

Q. Did you ever hear the titles to the lands so deeded by them 
being called in question, except by this suit ? 


(Same objection.) 


_A. I don’t recollect now when I did first hear of it; not very long 
since. 
Q. Did you ever hear of any other question being raised about 
their right to deed, except through this suit? 
A. I don’t remember any but this suit ? 
Q. Did these defendants, or either of them, make any valuable im- 
rovements on the land bought of vou at Arcadia? 
A. I should say so. Mr. Hiles has done some considerable build- 
ing on the premises from time to time. | 
Q. Have not the defendants, or some one of them, enhanced the 
value of the property of Arcadia by reason of improvements made 
by him on them ? 


(Objected to as immaterial.) 


A. Well, if I am to answer it, I should say that the property has 
not been very much enhanced in value. It has rather gone down. 


There was a time it advanced largely, as we fancied and su 


Lately it has not been very salable or anything of the kind, and 
probably the buildings 7 not realize the cost of building. 

Q. We are talking about the two hundred acres bought of you. 
Have not the defendants, or some one of them, greatly improved 
these two hundred acres by improvements made? 

A. Oh, yes sir; there have been improvements made, as I stated 
before, by buildings and otherwise, more or less. : 

Q. Have not the defendants, or some one of them, ever constructed 
— — large expense and an embankment to improve the value 
of the land? 


(Same objection.) 
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A. Mr. Hiles made an embankment that was an advantage—con- 
siderably so—to the village. mit 

Q. Improved the value of this two hundred acres, did it not? 

A. Well, it did not have anything to do with any —_ a por- 
tion—say, 40 acres—in the village, but it greatly benefited that, at 
least. We were subject to floods from the creek above. That em- 
bankment is a benefit. 

Q. Your attention has been called to a plat here in court. Have 
you testified that was correct? 

A. I said how I knew it to be correct, because I surveyed and as- 
sisted in surveying the whole of the village. 

Q. Did you assist in making that copy ? 

A. No; not this copy; but I have made several like it, and am well 
enough acquainted with it to say that it is substantially correct. 

Q. What, in your judgment, was the probable cost of the improve- 
ments which these defendants, or any one of them, have or has made 
upon this land bought of you? 


(Objected to, the witness not having been shown to know anything 
about the cost of the improvements and also not proper cross-exam}- 
nation.) 


252 A. If Iam to answer it I should say there were several 
buildings upon the plat built by Hiles principally that are 
very comfortable buildings and cost considerable money. 
E. State, to your knowledge, what the cost of the improvements 
was, 
A. Oh, I do not really feel competent to. 
Q. Do you think it was ten thousand dollars? 


(Objected to; witness knows nothing about the matter, and says so.) 


A. There was one brick building, the first one built, probably cost 
at least three thousand dollars. | 


(Plaintiff objects to the witness giving any suppositions or proba- 
bilities. If he knows anything about it he can state; if he does not 
he can say he does not.) 


A. I don’t know the cost of the building exactly. I never paid 
any attention to it or made any estimate, in fact. 
. You have lived in Arcadia ever since the plat was made? 
Les, sir. 
. Bought and sold lots there? 
. Yes, sir. 
Built houses in your day, have you not? 
Yes, sir. 
2. You have a general idea of what the cost of ordinary dwelling- 
houses and stores 1s, have you not? 

A. I may have some general idea, but I should hardly wish to say 
that I could price one exactly at its par value. 
Q. Did you ever buy a house? 
A. Yes, sir; I have bought some houses. 
Q. Did you ever sell any ? 
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A. Yes, sir. 

Q. Did you ever keep a brick yard and sell bricks? 

A. Yes, sir. 

Q. Ever — a lumber yard and sell lumber? 

A. Not much. 

Q. Did you ever deal in lumber? 

A. Oh, yes, sir; some considerable. 

Q. Then state what, in your judgment, was the cost of improve- 
ments made by the defendant Hiles at Arcadia in the way of brick 
and wooden buildings. 

A. I really don’t know how many buildings he has built there. 
There has been built by himself and others upon his land, some of 
it on land not platted—I don’t know whether he built the buildings 
or some one else; I never paid attention to know exactly how the 
thing was done; there is a great many, quite a number, of houses 
been built on land not platted that I sold them; some comfort- 
able houses ; some cheap houses. 

Q. Is it not likely that the improvements made by Mr. Hiles at 
Arcadia cost at least $10,000 ? 

A. I presume they cost that. 

Q. Might they not have cost $15,000? 

A. I never made an estimate really of what I do know anything 
about, and I don’t know much about more than the two brick build- 
ings. I was best acquainted with them, because I furnished a por- 
tion of the materials, and then the new mineral spring building by 
the depot has been built; I presume, I should think, what he has 
built there cost ten thousand dollars or more. 


(Objected to, all this testimony ; the witness has stated in the out- 
set he does not know, and his suppositions are not evidence.) 


Q. Have you a season pass over the Green Bay and Minnesota 
railroad ? 
A. I have had. 
Q. Have you a pass at present time? 
253 A. I think I have, and I think I have had for several years. 
Q. Have you had a pass over this road given you by the 
receiver ever since this suit was instituted ? 
A. Ihave had one before that, and have continued since. 
Q. Did you havea pass all the time before the suit was instituted ? 
A. Not all, I guess. 
— Did you have a pass for the year before this suit was insti- 
tuted ? 
A. I don't remember; I don’t know at what time this suit was 
instituted—at what date. 
Q. Did you have a pass in 1879? 
A. Yes, sir; I think I did. 
Q. Did you have a pass in 1878? 
A. I think not. 
Q. How came you to obtain a pass in 1879? 


(Objected to as immaterial.) 
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A. Idon’t recollect now. 
Q. Did you apply for a pass? 
A. I belt ve t did. 

Q. On what grounds did you apply for a pass in 1879? ; 

A. The same that I applied to Mr. Ketchum, when he was presi- 
dent. I thought I had benefited the railroad company enough to 
entitle me to a pass. 

Q. Did you so state to the receiver? 

A. I presume so; I don’t remember, but I presume so. 

Q. Did you apply for a pass in 1878, Doctor? 

A. No, sir; I think not. 

Q. Why not? 

A. Because I was not doing much traveling on the road then. 
Lately I have been doing a little more. 

E. Did you apply for a pass in 1879, before anything was said to 
you about this suit? 

A. What time was this suit commenced ? 

. I don’t remember. 

Mr. Larnep: July, 1879. 

A. I think I applied January 1st, 1878. 

. But you say you did not get a pass in 1878? 

A. January, 1879, I mean—at the closing of 1878. 

E. Are you certain about that? 

A. I think that was so. 1 think I had one for the year 1879 and 
one for the year 1880. 

Q. Did you apply in person or by letter? 

A. By letter. 

Q. To whom did you address that letter? 

A. If Mr. Case was managing the road of course I applied to him. 
I don’t remember who was the general manager. I think he was, 
however. 

Q. Did you apply for a pass in 1880? 

A. Yes, sir. 

. When in 1880 did you apply for a pass? 

A. The 31st of December I returned my old pass, with the request 
to send me a new one if he felt so disposed. 

Q. Did you apply for a pass in 1881? 

A. Yes, sir. 

Q. To whom did you make that application ? 

A. I returned the old pass with the same request both times, the 
31st of the month, December, and received an envelope with a pass 
in both times. . 

Q. How did it happen you had no pass for 1878 

A. I don’t think I ever applied for one—not till the close of the 
year 1878. I thought it — be convenient to have one. If I did 

not get one it would not harm me. They have been very 
254 obliging with me thus far. When I asked for one I got one 
always, of Mr. Ketchum, or any of them. 

Q. I will ask you a question again, which you did not answer 
when I asked it before. Did you apply for a pass for 1879 before 
anything was said to you about this suit, or after ? 
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A. I think I never had heard of the suit at that time at all. I 
have not taken any bonds, and was not posted in railroad business 
at all. I think it was before the commencement of this suit en- 
tirely. I did not know there was any such thing in contemplation 
that I know of. 

Q. Did you keep a copy of that letter or application ? 

A. No, sir. 

Q. Is that pass you now have, and on which you came East over 
the Green Bay & Minnesota railroad, this time, an annual pass? 

A. Yes, sir. 

Q. Is it revocable at the option of the receiver or not? 

A. I don’t recollect; the other was. 

Q. Have you the pass with you? 

A. Yes, sir. 

Q. Will you look at it and sce if it is revocable at the option of 
the giver or not? : 


(Objected to as immaterial.) 


Q. You understand this pass to be a revocable pass, do you not? 

A. I suppose they were all of them of that class. I don't know 
whether it 1s or not. Idid not take interest enough in it to exam- 
ine it. 

Q. What inducement or inducements did the defendant IIiles 
hold out to you to sell. the land in question to him at less than its 
actual value? 

A. I don’t know as any in particular. Mr. Ketchum said most 
on the subject of railroad interest. 

Q. Then Mr. Hiles held out no special inducements? 

A. I don't remember about Hiles saying so much. Mr. Ketchum 
wus—I did not become acquainted with him so soon as I did 
Ketchum. 

Q. You say Mr. Hiles did not hold out any special inducements? 

A. I don’t recollect of his making any remarks in particular. 


Deposition of John O. Melby. 


~ mg O. MELBy, called by complainant, being duly sworn, tes- 
tified : 


. Where do you live? 

A. In Whitehall, Trempealeau county, Wisconsin. 

Q. Are you of lawful age? 

. Yes, sir. 

What is your occupation ? 

I am register of deeds of Trempealeau county. 

. Is the town of Whitehall in that county ? 

Ves, sir. 

Arcadia? 

. Yes, gir. 

Please look at the plat now shown you, being the same shown 
to the previous witness. State whether that plat is, to your knowl- 
edge, a correct plat. 
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(Objected to as incompetent and not rebutting.) 


A. It is correct as to the situation of the lots; there might be 
something in the official plats narked down about bearings and so 
on that I have not put on this. 

. Did you make that plat? 

A. Yes, sir. 

Q. It is substantially correct, is it? 

A. ¥es, sir; I don’t know anything to the contrary. 

E. All the difference between that and the official plat is that 
there is some things on the official plat you have not put down on 

this. 
255 A. Yes, sir. 
. But what you have put down here is, as I understand 
you, correct? 

A. Yes, sir; I think it is. 

. Look at that plat and state, in round numbers, how many lots 
in that plat have been sold by the owners thereof, the original 
owners. 


(Objected to as incompetent and not rebutting.) 


A. Well, I have no knowledge of the sales, excepting the deeds 
that appear on record. 

Q. Ilave you examined the records with reference to finding how 
7 lots have been sold of the number of ‘lots originally in that 

at? 
. A. Not carefully. 

Q Have you examined them sufficient to find any sales? 


(Same objection.) ; 


A. Yes, sir; I believe I found between 50 and 60 lots sold on 
what is known as the original plat on the records. 

. Who were the grantors in those deeds? 

A. My recollection is Hiles and Ketchum. 

Q. The grantees? Various parties, were they ? 

A. Yes, sir. 

Q. State about the average price per lot that was paid according 
to the deeds you have on file in your office. 


(Same objection.) 


A. Some of the deeds, fifty dollars a lot. 


Q. State the highest price for any one sale—take the Commercial 
IIotel lot. 


(Same objection.) 


A. I believe the deed said $1,000 for the parcel of land where the 
Commercial Hotel now stands. 


Q. Look at this lot numbered on the plat No. 9, and state how 
much was paid for that lot. 


(Same objection.) 
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A. That is another plat; that is not the original plat; that is 
known as the Hilesand Ketchum addition to the village of Arcadia. 

Q. How much was that lot sold for? a 

A. That lot, that portion of land, was sold —a piece had been sold 
before it was platted, and it was described by metes and bounds at 
first, and afterwards, I believe, the deed states it is supposed to con- 
tain lot —, in block 23, of Hiles & Ketchum’s addition. 

Q. What is the consideration of the purchase ? 


(Objected to as incompetent. The deed is the best evidence.) 


A. $325. 
Q. How much is the consideration for the purchase of lots one 
and two in the same addition? 


(Same objection.) 


A. Lots 1 and 2 sold together, $350. 

Q. The most of the other lots which are marked on this plat as 
sold, the price, you say, was about $50 a lot? 

A. I can’t find any less than $50. 

Q. Are there any more? 

A. I find some in block 10 sold for $200 apiece. I see here is lot 

5, Nos. 1, 2, 3, 4. 
256 Q. Lot 4. How much did that sell for? - 
A. $200. 

Q. Lot 3? 

A. $200. 

Q. Lot one? 

A. I think $150. I have no personal knowledge of it. 

Q. Will you please look at this plat now shown you and state 
what it is? 

(Plat marked “ Exhibit No. 5” in rebuttal.) 


(Objected to as incompetent and not rebutting and because the 
map 9 own to the witness is not certified to be a copy from the 
record.) 


Q. State what the memorandum or plat you hold in your hand is? 

A. A copy in a smaller scale of the original plat now on record 
in the register’s office. 

Q. Of what place ? 

A. Whitehall. 

Q. Did you make the map? 

A. Yes, sir. 

Q. Is it substantially correct ? 

A. I made it correct enough to answer my purposes. 

Q. What purposes were those? 

A. Well, to assist me in indexing tracts sold outside of the plat, if 
any, and to know what forties the plat were on in making out ab- 
stracts, so I could tell what fortics the plat was on; that was the 
object in making out this. 


(Plaintiff offers this plat in evidence, to be marked “ Exhibit No. 


5” in rebuttal.) 
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(Objected to as incompetent and immaterial and not certified to 
be a copy from the record; also because not,testified to be original.) 


Q. State how many lots have, from your knowledge arising from 
your position as recorder of deeds of that county, been sold in the 
‘town of Whitehall since the property there was taken and platted 
in the name of one or more of the defendants in this case. 


(Objected to as incompetent and not rebutting.) 


A. I believe between 80 and 90. 
Q. About what was the average price paid for those lots ? 


(Same objection.) 


A. So far as I can judge, I say the average price has been no less 
than $50; some have been very low; some as high as $200. 

. How many acres of land is embraced in the part that is platted 
in the town of Arcadia? 

A. Do you mean was platted by Hiles and Ketchum ? 

. Yes, sir. 


(Objected to as incompetent and not rebutting.) 


A. Well, between 20 and 30 acres, I should judge. It is a guess. 

Q. About how many acres are embraced in this plat of Whitehall? 

(Same objection.) 

A. I answered that what was platted by Hiles and Ketchum I 
should think was 20 or 30 acres. 

Q. Now, at Whitehall, about how much ? 

A. There has been two additions made to Whitehall. One addi- 


tion I have not put down, maybe because this plat is made some 
two years ago, at least, and I should say about 40 acres. 


Cross- examined by Mr. KEtty : 
Plaintiff objects to Mr. Kelly examining the witness. 


Q. 8 have you been register of deeds of Trompoalcau, 
0. ? 
257 A. For the last six years; I am register now, re-elected for 
two years more. 

. You have served as register for over six years? | 

A. Yes, sir. | 

Q. During this six years where did you live? 

A. In 1875 and 1876 I resided in Galesville, Trempealeau Co. 

. And since 1876 you have resided in Whitehall, have you not? 

A. No, sir; I resided in Arcadia in the year 1877 and up to the 
— of March in 1878; I believe the office was removed to Whito- 
all. 

Q. During that six years you have been frequently in Arcadia 
and Whitehall ? J : ig ses, 

A. Yes, sir. 

. Are not plats of the village of Whitehall and of Arcadia on 
file in your office? 
A. They are on record. 
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Q. You say these plats presented in court, which are not copies of 
your record, are substantially correct. Would you purchase or sell lots 
from them without any other evidenee? Would you consider it safe 
to do so? ; 

A. —ů the location, it would serve me in placing the 
location of each lot; it would be sufficient for my purpose if I should 
buy; it don’t give the size of the lots or anything of that kind. 

Q. So far as the metes and bounds are concerned you would not 
think them correct plats from which to deed ? 


(No answer.) 


Q. Let me ask another question, if you cannot answerthat. Would 
ou, as register of deeds of Treinpealeau Co., certify these plats that 
save been presented during vcur direct evidence to be correct? 

Would you certify, as register, that these plats are correct and true 
copies of the original ? 

A. No, sir. 

Q. You own a house and lot in Whitehall, do you not? 

A. Yes, sir. 

Q. Of whom did you purchase that land? 

A. Well, I purchased the house and lot of Graham, our station 
agent up there. 

Q. Did you purchase any land of these defendants ? 

A. Yes, sir. 2 
ö — which defendant did you purchase any land in White- 

in 

A. From D. M. Kelly. 

Q. Did D. M. Kelly give you a deed of the piece of property pur - 
chased of you? 

A. Yes, sir. 

Q. Who executed that deed? 

A. D. M. Kelly executed it. 

Q. Did you put that deed on record? 

A. Yes, sir. 

Q. As a matter of fact, had not these defendants, or two of them, 
at least, been in the habit of executing deeds to lots in Arcadia and 
Whitehall, which were recorded by you? 

A. Hiles and Ketchum executed deeds in Arcadia and Ketchum 
alone in Whitehall, I think. 

Q. Did not D. M. Kelly, one of the defendants, also execute deeds 
to lots in- Whitehall ? 

A. Yes, sir; later, in the last year. 

Q. Is it not a fact that since you have been register of deeds you 
have been called upon frequently to record deeds of lots at Arcadia 
and „ either executed by one or more of these defendants ? 

A. Yes, sir. 

Q. Have you not recorded such deeds during each year of your 
term of office as register of deeds of Trempealeau county ? 

A. I — several. 5 
258 Q. Then, during all the six years of your service as register 
of deeds of Trempealeau county, you have been recording 
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deeds of lots in Whitehall and Arcadia, signed by one or more of 
these defendants ? 

A. Yes, sir. 

Q. And you took a decd from D. M. Kelly of a lot in Whitehall 
within two or three years, did you not? : 

A. It was in a portion of land described by metes and bounds that 
I took a deed of from Mr. Kelly. 

Q. When did you take that deed? 

A. In the fall of 1879; I believe in September. 

Q. Did you record a deed of any village lot at Whitehall or Ar- 
cadia where the railroad company was the grantor ? 

A. No, sir. 

Q. Did you ever record a deed of a village lot at Arcadia or 
Whitehall where the railroad company was one of the parties ex- 
ecuting such deed ? 

A. By the railroad company whom do you mean? 

Q. I mean the railroad company—incorporated company. 

A. No, sir. 

Q. You said you had lived at Arcadia and at Whitehall. State 
if the property at those two points is not worth far more, I mean the 
platted property, than it was before it was platted. 

A. Ask the question over again. 

Q. Is not the platted land at Arcadia and Whitehall worth far 
more now than it was before it was platted into village lots? 

A. I should judge so; I knew nothing about the land prior to tlie 
platting. 

Q. You were acquainted with the value of lots in Trempealeau 
county, were you not? 

A. I know what property is selling at. 

Q. And you knew for six years what property was selling at, did 
not you ? 7 

A. Yes, sir. 

Q. From the deeds? 

A. [ knew them part from personal knowledge. 

Q. Then, in your judgment, the property in Arcadia and White- 
oy worth far more to-day than it was before it was platted into 
ots! 


(Objected to as immaterial.) 


. A. It is worth more now since the village has been established 
ere. 

Q. In your judgment, are not the unsold lots in the village plats 
in Arcadia and Whitehall worth more to-day as lots than they 
were before the plats were made? 

A. Yes, sir; the lots are worth more than the land was before the 
platting. 

Q. A good deal more ? : 

A. Yes, sir; for building purposes. 
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Redirect examination : 


Q. Was the plat of Arcadia in Hiles’ and Ketchum’s name made 
before or after the railroad was located there? 

A. I don’t know about that. | 

Q. Do you remember what year the plat was made? 


(Objected to as incompetent, the record being the best evidence.) 


Q. I mean the original plat? 

A. It was recorded as platted in the fall of 1873, but I can’t say 
positively. 

Q. The railroad was built in 1872? 

A. I was not in Arcadia until 1876; I think it was. 

Q. 5 — know when the railroad was built through White- 

all? 
259 A. In 1872. 
Q. Do you know when the plat was made there? 

A. A little prior to the plat at Arcadia, because J see it recorded 
ahead of the Arcadia plat. 

Q. How much ahead ? 

A. I could not state, not having the records with me. 

Q. Was it prior to the year 1873? 

A. I think not. 


Recross-examined by Mr. KELLy: 


Q. Just think back and state, as a matter of fact, if you do not 
know that the railroad was not constructed through either White- 
hall or Arcadia until the fall of 1873, that the railroad did not go 
through until the fall of 1873, and you can consult, as a memoran- 
dum, Dr. Briggs on that point. 

Dr. Briacs: I guess that is correct. 

Witness: That is correct. 


Plaintiff's rebutting testimony closed. 

The defendants reserve the right to introduce such surrebutting 
testimony as they may desire after having been furnished with a 
copy of the testimony taken yesterday and to-day. 

he plaintiff also reserves the right, in case any surrebutting tes- 
timony is introduced, to introduce testimony in answer thereto. 


Stipulation. 


It is —— that all notices for taking testimony by either 
party shall be upon eight days (exclusive of Sabbath), but by this 
stipulation neither party waives their right to object to the compe- 
tency of the testimony as not being entitled to be introduced. 


JANUARY 28TH, 1881. 


Hon. E. H. Ellis, of counsel for defendants, appeared, pursuant to 
notice, for the examination of the witness Earle; T. G. Case, Esq., 
appeared as counsel for the complainant. 

Counsel for complainant notified by the examiner that the wit- 
ness, D. M. Kelly, had applied to have his deposition, as copied from 
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the minutes of the reporter who took the same, changed in certain 
parts to make it, as he claimed, correct. By consent, the examina- 
tion of the witness Earle adjourned to January 29th at 9 a. m. 

January 29th, 1881, at 9 a. m., came the Hon. E. H. Ellis, of 
counsel for the defendants. No one in attendance on behalf of the 
complainant. On the application of defendants’ counsel, and * 
the affidavit filed, examination of the witness Earle adjourned to 
the 10th of February next, at 2 o’clock p. m., of which eight days’ 
personal notice is required to be given to the complainant’s at- 
torneys. 


Fepruary 10rn, 1881. 
The parties meet pursuant to adjournment, the plaintiff being 
represented by T. G. Case, Esq., and the defendants by Judge Ellis, 
and the cross-examination of the witness Earle is begun. 


T. II. EAnLE recalled. 


(Questions by Judge Ei. LIs:) 


Q. Have you figured up the expenses both ways coming down 
here, being here, and returning? 

A. Judging from the expenses here, it amounts to $30.30. Those 
are the actual expenses, judging from when I expect to get home 


and the expenses coming, without including attendance fees. 


Mr. Case: We object to paying attendance fees. 


260 Cross-examination by Mr. Case: 


Q. You said in your direct examination that you wrote a con- 
tract in the month of October, 1873, from D. W. Wade to Henry 
Ketchum. Do you recollect what the circumstances were under 
which you came to make that contract? 

A. We had had previous talk with Mr. Wade concerning the 
property there. 

* What was the effect of that talk or what was the substance 
of it? 

A. We did not close up anything the first time we were there ? 

Q. What was the substance of the talk? 

A. The talk was of the purchase of certain tracts of land, about 
seven forties in all. 

. For whom did you want to make the purchase? 

. Ketchum. 7 

. Had the road been built through there at that time? 
Not completed; the track was laid through there. 
Do you say the track was laid through there? 

. I think it was. 

Depot been located ? 

No, sir. 

Q. Had the site of the depot been located ? 

No, sir. : 

. Did Mr. Wade offer to — or to Henry Ketchum in your 
presence to give forty acres of land to tlie company? 
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A. No, sir. 

Q. The depot was afterwards located on this land or before? 

A. Afterwards. 

Q. Had you agreed upon the site of the depot at that time—at 
the time of this conversation with Mr. Wade? 

A. No, sir. 

Q. What were you — — that time? 


v the Green Bay road. 

Q. What were your duties? 

A. They were numerous. I was general — — agent. That 
was my principal duty. When I was not on duty there I was at 
Mr. Ketchum’s call. 

Q. Did you purchase any right of way? 

A. Yes, sir; I picked up, I think, some forty miles of it. 

Q. Along through the Trempealeau Valley 

A. Yes, sir. 

Q. How long had you been in the employ of the company prior 
to that alleged conversation said to have taken place between you 
and Mr. Wade? 

A. Ever since the road had been built to New London. 

Did you purchase wood and ties for the road :; hat time? 

A. Yes, sir. 

Q. What relation are you to the defendant, Henry Ketchum ? 

8 — fe * Pee 

ere you engaged in the purchase of right of way immediate 
contiguous to White — Whitehall now stands ? 5 

A. I commenced at Merrillon. I did not buy; I got donated, 
I got people to donate, more or less from Merrillon to Winona. It 
was not in the form of a contract—in the form of sort of a subscrip- 
tion. 

Q. You did not get any contract from Mr. Wade for his right of 


A. I was employed by t 


way ? 

10 No, sir; he was not a resident at that time of the valley; he 

lived at Galesville. 
201 Q. Was it not during 1873 you secured most of the right of 
way in Trempealeau Valley that was secured by you? 

A. If that is the year the irons were laid it was. 

Q. You testified you made this purchase from Ketchum during 
the year 1873. 

A. I think it was 1873; yes, sir; in the spring of 1873, before the 
track was being located. 

Q. The line kad been surveyed, had it not? 

A. No, sir. I even secured it ahead of the survey of the line in 
several instances. 

Q. That is, the right of way? 

A. Yes, sir. 

Q. Did you know where the line was to be located ? 

— It is a narrow valley; if you go clear across it you know pretty 
nearly. 

Q. In what month of 1873 did you make this purchase of Mr. 
Wade? 


. 
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A. I should judge probably in the month of October. I have not 
seen the contract since, nor any of the papers made at that time. I 
speak from memory, of course. | 

Q. The line then had been surveyed through the valley, had it 
not, and the road built? 

A. When they took the contract ? 

Q. Yes, sir. 

A. Yes, sir; the iron was laid through this property. 

. Where did you have this conversation with Mr. Wade? 

A. At his house. 

Q. At what place? 

A. On the farm he now lives on. 

Q. Near Whitehall ? 

A. Within two miles. 

Q. When did you leave the service of the company ? 

A. In December, 1873. 

Q. Your duties were then about of the same character from the 
time you took charge, at the time the road was built to New London, 
until vou left the company, were they not? 

A. I was simply a purchasing agent. The way I came to pick up 
— right of way Mr. Kelly was East; we had no funds to buy ties 
with; I was idle, so I went down into the valley and went to work. 

. Were not you paid upon vouchers in which mention was made 
of your right-of-way services ? 

A. I don't know; I don't think that was mentioned in the vouchers; 
still I would not be positive; I think not. 


Redirect examination by Mr. KELL v: 


Q. What purchase did you make in the spring in regard to which 
you have testified ? 2 

A. The riglit of way. 

Q. You did not refer to the purchase of the Wade property when 
you spoke of having purchased property in the spring? 

A. Not at all, sir. 

Q. Mr. Earle, you have had considerable experience in buying 
and selling property in the Trempealeau Valley for six or eight 
years, have not you? 

A. Yes, sir. 

Q. And you have come into contact with a great many farmers 
and have been aware of a great many sales of real estate in Trem- 
pealeau Valley during that time? 

A. Yes, sir. 

. You stated in your direct examination that the Wade prop- 
erty, in your judgment, was not worth over $3,500, the amount 

aid for it by Mr. Ketchum. That opinion is founded, is it not, 
u — — knowledge of the sales of real estate in the Tremptaleau 
alley 

A. Yes, sir. 


262 ve ae to the form of the question ; a further objection, 
as being in the nature of redirect examination, not being re- 
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sponsive to anything elicited on the cross-examination by the coun- 
sel for complainant) 


Q. You have stated in your direct examination that the value of 
— property was not over 83,500. State now, please, why you say 
that. 

A. From what the property brings adjacent to it. Mr. Duer has 
a piece of land adjoining which was sold this last year for $1,000, 
comprising 120 acres, mostly improved land. 


(Objected to as being wholly irrelevant.) 


Q. How long have you resided at Whitehall? 

A. Since December 20th, 1873. 

Q. That is on the Green Bay and Minnesota railroad, is it not? 
A. Yes, sir. 


Rebutting testimony on behalf of the defendants resumed before 
the examiner, Milwaukee, April 23rd, 1881. 

Present: Theodore Case, Esq., of counsel for the complainant; the 
— in person, accompanied by Matt. H. Finch, Esq. of coun- 
sel. | 


W. R. Hancock Recalled. 


Defendants recall W. R. Hancock, who testifies as follows: 


Questions by Mr. K ELLv, who appears on his own behalf and 
as counsel for the other defendants: 


Q. You have been sworn in this case and have given testimony 
previous to this? 

A. Yes, sir. 

Q. State when you became connected with the Green Bay & Min- 
nesota Railroad Company, and in what capacity. 

A. In May, 1872; I was treasurer. 

Q. How long did you remain treasurer of the company? 

A. Until December, 1877. 

Q. Were you, during the time you were treasurer of the company, 
in the habit of making out the monthly reports and statements at 
the request of the general manager? 

A. Yes, sir. 

Q. State when you commenced to make out such reports and state- 
ments as nearly as ible and when you ceased to make them out 
at the instance of D. M. — general manager. 

A. I do not know as I could — the time; I think in the year 
1875, some time, the first monthly reports were made. I am not posi- 
tive. 

Q. It was about that time? 

A. Yes, sir. 

Q. And did you make such reports monthly thereafter for several 

ears? 
7 A. Yes, sir; such reports were made monthly until I ceased to be 
treasurer of the company, in December, 1877. 
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Q. And you ceased to make the reports and statements referred to 
at the time that D. M. Kelly ceased to be general manager of the 
railroad company, in December, 1877? 

A. I ceased to make reports to D. M. Kelly. I have made reports 
since that time. 

Q. You ceased at that time to make reports at the instance of D. 
M. Kelly, general manager? 

A. I did 

Q. What were those reports and statements? 

A. One report of operating expenses and earnings for the 

263 month; also at the end of each month made a report of the 

financial condition of the company; also the amount of con- 
stuertion charge. 

. Anything else? 

A. Those are all the reports, I think, I made. 

Q. Any further statements? 

A. I don’t recollect of any now. 

Q. Were not the reports and statements as follows: Of the carn- 
ings and disbursements for each month 


(Objected to as leading.) 


Q. I will ask in a different way. Will you produce copies of any 
such reports and statements made for the months of October and 
November, 1877, at the instance of D. M. Kelly, general manager? 

A. I have copies of them. 

. Will vou produce them? 


(Witness produces copies referred to.) 


PLAtIntiFF’s CouNsEL: We offer the reports in evidence, provided 
they are not offered by the defendants. 5 

Defendants’ counsel offers in evidence a balance-slieet—financial 
statement of November Ist, 1877. It is marked “ Defendants’ 
Exhibit A in Rebuttal.” 

Also statement of gross earnings and operating expenses in the 
— of October, 1877, marked “ Defendants’ Exhibit B in Re- 

uttal.“ 

Also schedule ef items charged to construction equipment in 
1877 up to November Ist. It is marked“ Defendants’ Exhibit C 
in Rebuttal.” 

Also balance-sheet giving financial condition December Ist, 1877, 
marked “ Defendants’ Exhibit D in Rebuttal.” 

Also statement of gross earnings and operating expenses for 
November, 1877, marked “ Defendants’ Exhibit E in Rebuttal.” 

Also schedule of items charged to construction equipment for 
1877 up to December Ist of that year, marked “ Defendants’ Exhibit 
F in Rebuttal.” a 


Q. Were you in the habit of making out any other reports and 
statements monthly, except these, copies of which you have just 
introduced ? 
A. No, sir. 
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Q. Were you in the habit of making, during the year, any other 
reports or statements, except those, copies of which you have in- 
troduced here? 

A. We used, at the end of the year, to make an annual state- 
ment which embraced all those. 

Q. Did that annual statement cover any ground that those 
„ statements did not cover? 

. No, sir. 


Cross-examined by Mr. THEoporeE Case: 


Q. Under whose direction did you make these reports? 

A. Under the direction of Mr. D. M. Kelly, general manager. 

Q. Did he define to you what reports he wanted made? 

A. Yes, sir. 

* — you only made such reports as he instructed you to 
make 

A. That is all. 


Deposition of T. P. Bingham. 
T. P. BixanAu, called by defendant, being sworn, testified : 


264 Q. State your residence and occupation. 
A. Green Bay, Wisconsin; my occupation is a clerk. 

Q. You are over 21? 

A. Yes, sir. 

Q. Are you acquainted with the parties to this suit, Timothy Case, 
receiver, against D. M. Kelly, Henry Ketchum, George Hiles, and 
the Arcadia Mineral Springs Company ? 

A. I know all parties, except the Mineral Springs Company. 

Q. State if you ever heard any conversation between the plaintiff, 
Timothy Case, and one of the defendants, D. M. Kelly, in regard to 
right of way and depot ground matters. | 

A. I did. 

105 State when the conversation was had which you heard and 
where. 

A. In the summer or fall of 1878, I think, in D. M. Kelly’s 
office. 

Q. Do you know when the defendant, D. M. Kelly, left the service 
of the Green Bay & Minnesota Railroad Company ? 

A. The 28th of December, 1877. 

Q. Then this conversation you heard was the following year after 
D. M. Kelly ceased his connection with the company ? 

A. Yes, sir. 

Q. State as nearly as you can the conversation had at this time 
between the parties named. 

A. Mr. Timothy Case came into Mr. D. M. Kelly’s office. 

Q. State who was present. 

A. Mr. Theodore Case came with him. Mr. D. M. Kelly was 
present and myself. 

Q. State what was said by all the parties present in regard to the 
matters referred to. 
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A. We were talking about right of way. 
. Who commenced the conversation about the right of way? 
A. I think Timothy Case. 

Q. State what was said by Mr. Case. 


PLAINTIFF’s CounsEL: Mr. Bingham, have you any memoranda, 
or is this simply from recollection ? 

A. I have no memoranda. 

Mr. KL v: State what was said at that time in regard to right of 
way and depot grounds. 

A. Mr. Case commenced by asking about the right of way; said 
he found from his books or record—I ain’t sure which—that Mr. 
Kelly owned the principal part of the right of way, or something 
of that kind, and wanted to know what Mr. Kelly would do about 
it. Mr. Kelly said that he was mistaken about his owning the 
principal part of the right of way; that he, Mr. Kelly, did own 
several depot grounds and the right of way connected with them 
and land along the line of the road which he did not propose to 
give away or sell to the railroad company. I don’t recollect just 
what came in next or what further was said about the rights of way 
or depot grounds or anything else during that interview. Mr. Kelly 
said he owned several depot grounds, with the right of way connected 
with them, which he would quitclaim to the road without expense to 
the road, provided they — give a bond indemnifying him against 
losses from having been or being surety on bonds where tlie suits 
had been appealed—I mean suits against the road where he had 
signed bonds making himself personally liable—he and his friends. 

Q. What reply did Mr. Case make to this? 

A. He said that it was all right; that was what he wanted; it was 
the depot grounds and right of way he was talking about. 

Q. Was any arrangement arrived at during this interview in re- 

gard to those rights of way and depot grounds? 
265 A. Mr. Case said he was not — to net in the matter, so 
far as giving the bond that Mr. Kelly wanted. If Mr. Kelly 
would furnish him a list of these suits or appeals on which he was 
holden he would see what he could do. 

Q. Was anything said during this interview about any sum to be 
paid for any rights of way or depot grounds? 

A. They were to be given without expense to the road, provided 
he gave this bond. 

Q. State whether you remember anything more regarding this 
conversation between the parties at this time. 

A. Mr. Theodore Case asked for a list of all the lands lying along 
the line of the road. 

Q. What reply was made to this request of Mr. Theodore Case ? 

A. As tothe lands lying along the right of way of the road, he did 


not * — to give them away or sell to the road. 0 
Q. Was this statement made in regard to rights of way and depot 
grounds or in regard to other lands owned by ». M. Kelly? 


A. Other lands. 


Q. Did Mr. Timothy Case make any response to this declaration 
by D. M. Kelly. 
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A. He said, as to the depot grounds and right of way connected 
with the depot grounds, that was what he wanted. 

Q. What understanding was arrived at at this conversation, as 
you understood ? 

A. Mr. Kelly was to furnish them a list of all those suits or ap- 
peals on which he wanted a bond. 

Q. Do you recollect anything else that was said at this interview 
by either of the three parties named by you ? 

A. I can’t think of anything more at this moment. 

Q. Was anything said about village lots or town sites at this in- 
* by either of the three parties? 

A. A. 

Q. Did Mr. Timothy Case express any approbation or disappro- 
bation of D. M. Kelly's proposition or statement? 

A. He said he thought it would be fair. 


Cross- examined by Mr. Case: 


Q. What is your present business ? 

A. I am office clerk for Mr. D. M. Kelly. 

Q. Do you recollect the exact month in which this interview took 
place between the parties you are talking about ? 

A. I do not. 

Q. Do you know in what way Mr. Case, the receiver, couched his 
language to Mr. Kelly relevant to his having right of way? Did not 
he say his right-of-way agent, Merrill, had furnished him with a list 
of right of way and depot grounds, showing it was in D. M. Kelly’s 
name or in the name of his associates, Mr. Ketchum or Mr. Hiles? 

Q. Do you mean the length of the road? 

A. That portion I refer to standing in the name of Kelly, Ketchum, 
and Hiles jointly. Did he say that list had been furnished him by 
his right-of-way agent, Merrill? 

A. I don’t remember. 

Q. Who was his right-of-way agent at that time? 

A. I don’t remember. 

Q. Who had charge of that for the company previous to its going 
into the receiver’s hands ? 

A. I think Mr. Merrill. : 

266 Q. At the time that this offer was made by Mr. Kelly to 

deliver up certain right of way and depot grounds, providing 

that he was indemnified by a sufficient bond to secure him against 

certain appeal bonds for which he was surety in suits pending 

inst the company, did he offer at that time to surrender up any 

— lots or any moneys which had been derived from the sale of 
ots? 

A. No, sir. 

Q. No mention made of that by either party? 

A. Not that I remember. | 

Q. At the time that Mr. Kelly spoke about these suits which were 

nding against him did he refer to one which was pending against 
1im in New York for some $90,000 ? 

A. Yes, sir. 
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Q. Did not the receiver or myself tell him we were wholly igno- 
rant of that fact, and therefore we were not able to make any defi- 
nite reply to his proposition until we should ascertain more about 
that suit? 

A. It is possible; I do not remember. 

Q. Don’t you know we did? 

A. I do not. 

Q. Do you know that things were left open then ? 

A. Mr. Kelly asked you if you was prepared. 

. Was it not because of that suit that we were not prepared; 
because of our not knowing anything about that suit? 


(Objected to as being immaterial and improper ; because the wit- 
ness cannot tell what was operating upon the minds of Mr. Timothy 
or Mr. Theodore Case.) ) 


Q. Was not that expressed in direct language ? 
A. I don’t remember hearing it. 
Q. Was not there reference made to that suit by myself or the re- 
- ceiver as the reason we could make no definite proposition? 

A. I think not. 7 

Q. Did not one of us say that we knew of no such suit against the 
company ? 

A. I have said before if you did I do not remember. 

Q. Did we say we did know? 

A. I do not remember. 

. You don’t know, then; vou don’t recollect ? 

A. I have no recollection about it. 

. How is it you can recollect about other matters and do not 
recollect about this? 

A. I do not remember about your saying you did not know any- 
thing about it. 

Q. Do you recollect whether the amout of the suit was spoken of— 
the Garsia suit ? 

A. 1 don't know how many dollars were mentioned, but it was 
spoken of as a heavy suit. 

Q. Did not Mr. Kelly say he was party defendant himself? 

A. Nominally. . 

Q. He made use of that term ? 

A. Something that would mean the same thing. 

Q. Did not myself or the receiver say it was a matter of surprise 
to us; we knew nothing about it? 

A. I don’t think you did. 

Q. Then you have stated, as well as you can remember, every- 
thing that transpired at that interview ? 

A. Everything I can think of at this moment. 

Q. Do you recollect whether Mr. Kelly stated what was the nature 

of this Garsia suit! 

267 A. I don’t think he did. He just made a statement there 
sa wassuch a suit. He wanted a bond to indemnify him against 
loss by it. 
Q. Did we say that would be fair? 
A. I would not say that; that I don’t remember. 


i a. 
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Henry Ketchum Recalled. 
Henry Ketcnem, recalled by defendant, testified : 


Q. You have been sworn in this suit previously and have given 
testimony ? 

A. I have. 

Q. Are you acquainted with W. J. Abrams, who has given rebut- 
4 testimony in this suit for the plaintiff? 

. Tam. 

Q. Were you present during his examination ? 

A. I was. 7 

Q. In his testimony Mr. Abrams states that no contracts were 
taken for land in Seymour in the name of D. M. Kelly in 1871. 
State if you had anything to do with getting contracts for lands in 
Seymour in 1871; if so, who was with you. State of whom the con- 
tracts were obtained, in whose name they were taken, and by whom 
they were drawn. 

A. I was 1 — Seymour in the fall of 1871, in company with 
Abrams and Randall, for the purpose of looking up places to locate 
depots, &c. At Seymour there was a contract taken for a number of 
pieces of land. I don’t remember the exact number now. M 
recollection is that the contracts were drawn by Abrams in his hand- 
writing. There were some pieces that were furnished for the purpose 
of having depots located there and different things, and a number 
of parties furnished each of them a piece of ground,and the contracts 
were taken in Mr. Kelly’s name, excepting one piece ; my recollec- 
tion is three acres to the company for depot grounds—at least, talked 
about. I am not positive — to day it was taken. The rest of them 
were all taken in Mr. Kelly’s name. 

Q. Was Mr. Abrams present at the time these various contracts 
were taken ? 

A. He was. 

Q. State if you have any knowledge of these contracts referred to 
having been subsequently replaced by other contracts of the same 
import. 

. I saw copies of contracts or contracts for the same pieces of 
land that seemed to be drawn in the handwriting of Mr. Chynoweth, 
signed by the same parties. 

Ir. Cask: Please repeat your answer. | 

A. I said I saw contracts for the same pieces of land that were 
drawn in Mr. Chynoweth’s handwriting. The first were in Abrams’ 
handwriting. 

Q. Do you know the reason contracts were afterwards drawn by 
Mr. Chynoweth ? 

A. It was reported it was in consequence of their being informally 
drawn by Abrams; consequently they were drawn over by Mr. Chyno- 
weth, and the parties signed them over because improperly drawn 
by Mr. Abrams. 

Q. Were you through Seymour engaged in getting up contracts, 
in 1871, at any other time except when Mr. Abrams was with you 
and present at the negotiations ? 

A. No, sir; I was not. 
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Plaintiff’s counsel objects to any erry which refers to these 
contracts which are not in evidence, which Mr. Ketchuin has been 
testifying to, on the ground it is secondary evidence and the 
268 contracts themselves are the best evidence, as long as they 
have failed to show that the contracts are lost or that they 
are unable to procure them. 


Q. State what became of those contracts which were drawn by 
Mr. Abrams in 1871. What was the ultimate destination of the con- 
tracts? 

A. I understood they afterwards gave deeds in conformity with 
the contracts. 

Q. State whether or not at the time the railroad was constructed, 
and during the time you were connected with the road, there was 
land enough at the different stations for the necessary and convenient 
accomplishment of the company’s business. 

A. I think there was. I do not know of any place where there 
was any insufficiency in the quantity of grounds to do what business 
there was to be done. 

Q. State whether or not in Merrillon, Whitehall, and Arcadia 
sufficient ground was occupied by the railroad company, at the time 
it was constructed and during all your continuance with the com- 
pany, which was necessary for the convenient execution of the com- 
pany’s business. 


(Last two questions objected to.) 


A. I never knew of any complaint of inconvenience arising from 
an insufticiency of ground. 
. Were you frequently along the line of the road for several 
rears? 
g A. Very frequently during the whole term of my office. 

Q. Were you in the habit of getting off and stopping at Merrillon, 
Arcadia, and Whitehall ? 

A. Very frequently. 

. State whether or not you had facilities for seeing whether there 
= 1 — for the company's business or not. 

. I had. . 


(All this — is objected to as irrelevant and not bearing 
upon the question whether there is room enough there at present or 
not.) 


Q. State whether you are acquainted with John I. Blair. If so, 


when did you make his acquaintance, and where ? 

A. I made his acquaintance in the first place in 1870; I do not 
remember being personally acquainted with him before. 

Q. State, if vou remember, when J. I. Blair first went over the 
line of the Green Bay and Minnesota railroad. 


PLAIntTIFF’s CounsEL: Is this your testimony in rebuttal or testi- 
mony-in-chief? Those two depositions are part of our original case. 
If this is testimony-in-chief for the defence I object to it. 


. 
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Mr. Finch: The depositions of Mr. Blair and Mr. Dodge were 
taken after the defendants had substantially closed their testimony. 
The testimony now being taken is to disprove the evidence, so far 
as we deem it important or material to disprove it, of Blair and 


A. I think it was in May, 1873—in May, 1873. 


PLAINTIFF’s CounsEL: I ask you to change the form of the ques- 
tion. The witness has not shown he had any knowledge. 


* Pp if you accompanied Mr. Blair on this trip at this time. 
A. I did. 

Q. State where you met Mr. Blair at that time and where you went 
with him. : 
A. I methim atGreen Bay. He looked over the company’s pro 
erty there and then went through to Merrillon on the train. The 
road was then built to Merrillon—about 150 miles; then we took 

teains from there and drove down the Trempealeau Valley to 
269 Winona one day. The next night went down to Camp Doug- 

las; stayed there overnight; then Blair went his way and I 
went another way. 

Q. Were you connected with the company at this time; and, if 
so, in what capacity ? 

A. I was president of the company. | 

Q. State to what point the railroad was constructed at that time. 

A. To Merrillon, Jackson county. 

Q. You have stated, I believe, that you went with Mr. Blair, by 
team, from Merrillon to the Mississippi? 

A. Yes, sir. 

Q. Did you gothrough the town of Arcadia? 

A. No, sir; Faid not. We might have touched just the corner of 
the township. We did not go to where Arcadia was then or is now. 
I am not sure whether we touched a corner of the township. I think 
probably we did, but not where the town is now. 

Q. Are you acquainted with the present location of Arcadia and 
the railroad depot at that point? 

A. Yes, sir; 1 f 

Q. State how near the location of the railroad depot you went with 
Mr. Blair this time on his trip. 

A. I don’t know as I could state very definitely. It was in the 
evening- when we got along there, and it is on the north side of the 
river mostly where we went through, and Arcadia is on the south 
side of the Trempealeau river, quite a distance from where the former 
road was and from where we went down. 

Q. Were you, as president of the company, acquainted with the 
location of the road from time to time? | 

A. I was; continuously. 

Q. Did 1 or not have much to do with the location of the line? 

A. I did. I had a great deal to do with it. 

Q. State if, at this time when Mr. Blair made this trip, the line 
was located through Arcadia. 
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A. It was not. There never had been a line run through the 
present village of Arcadia; not until a long time after that. 

Q. State, if you know, what Mr. Blair’s purpose was in visiting 
the line of the road at the time. 

A. As I understood, for the purpose of looking over the route, &c. 
Mr. Kelly requested him to look over the line of the road, and we 
asked his opinion as to two or three different routes—one to run 
through Buffalo county to Wabasha; another one to run around the 
channel of the Trempealeau river, which makes a bend further up 
north, going six miles further north than necessary; another one 
was to run across the hill instead, making a tunnel through the 
mountain, saving several miles distance. 


(Objected to by plaintiff as not rebutting testimony and irrelevant 
to anything contained in the depositions.) 


Q. Are you acquainted with the location of the so-called Arcadia 
Mineral Springs? 

A. Iam. 

. At the time Mr. Blair made his first trip over the road in 1873 
had those springs been discovered? 

A. Not to my knowledge. 

. Do you know who owned the land on which those springs are 

now located at that time? 
270 A. They were owned by the State of Wisconsin. 

Q. As president of the railroad company, was the final loca- 
tion at Arcadia of the road made because of the existence of this 
mineral spring ? 

A. It was not. The mineral springs were not known by the com- 
pany at that time. 

Q. During this trip of Mr. Blair’s in 1873 was .anything said b 
him or by yourself or by any one in your hearing in regard to vil- 
lage lots or town sites along the line of the road; and, if so, what? 

A. Mr. Blair, as he was riding down in company with myself 
and D. M. Kelly, was speaking of the country ; that there ought to 
be some towns built up along there, and said that a few of us ought 
to buy up some town sites—that is, some ground for town sites—and 
there might be some money made out of it. This conversation was 
between Mr. Blair and Mr. Kelly; it was said by Blair. 

Q. Was anything further said in regard to the same subject ? 

A. He said that in Minnesota, where he had been operating, a 
few of them had bought up some town sites and made a good deal 
of money; he thought there might be some made there. 

Q. In your capacity as — of the railroad company were 
you ever aware of any town sites or village lots purchased by the 
company at the instance of its Eastern friends? 

A. Not to my knowledge. That is all I ever heard said, that I 
recollect of. 3 

Q. While you were president of the company did any Eastern 
stockholder or . furnish any money for the purpose of 
buying up town sites and village lots? 

A. Not to my knowledge. 
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Q. Were any lands purchased by the company for such purpose ? 
A. Not to my knowledge. 

Q. While you were president of the company did any parties 
connected with the company purchase any lands for town sites or 
village lots that you knew belonged to the company or for the com- 
pany ? 

A. No, sir. 

Q. Do you know when the so-called Arcadia Mineral Springs were 


‘discovered ? 


A. My recollection was it was in 1878. 

Q. Mr. Blair, in his answer to the filed interrogatories, states that 
he visited the line of the road in 1872; that while going over the 
line of road D. M. Kelly pointed out certain lands and village sites 
which he stated were owned by the company, and from which the 
company wonld realize large amounts by the sale of lands; that he 
does not recollect any particular — except Areadia; that D. M. 
Kelly told him that in Arcadia the company owned 40 acres, and 
that Arcadia was a somewhat prominent place, and those lands were 
considered of great value on account of the mineral springs located 
there. I understood you to state, in reply to questions, that Mr. Blair 
did not go over the road until 1873, and that the mineral springs 
were not discovered until 1878. 

A. That is my understanding. He did not goover the road until 
1873. There never had been a road run west of Merrillon before 
1873, except by the way of Wabasha, and that was before Mr. Kelly 

and myself had any connection with the road. During our 
271 administration there never was a line run west of Merrillon 

until 1873—in the spring of 1873—excepting the old line 
that had been run to Wabasha long before we had any connection 
with the road, and the springs were not discovered until 1878; that 
was the first I ever knew of its being a mineral spring. I never 
knew of its being a mineral spring or that they claimed any until 
1878. Where the spring was in 1872 was owned by the State of 
Wisconsin. In 1873 J purchased it of the State myself, held it until 
1878, and while I was holding the spring in 1878 Mr. Hiles made 
known to me he had had it analyzed and there was mineral quali- 
ties there; so I deeded the land to him, so he could improve it. 

Q. State if you were in a position between 1873 and 1878 to have 
known about the existence of the semineral springs, if such fact had 
been known at all. 

A. I should have known it because I was there frequently, and 
spent a good deal of time at Arcadia. I passed the spring fre- 
quently and drank of it a good many times, and never heard of any 
mineral qualities until 1878. 

Q. I understand you to say that in 1875, when Mr. Blair went 
along the line of the road, the road was not located to Arcadia at 
all? 

A. It was not. 

Q. And that Mr. Blair did not go near the present site of the 
depot at Arcadia ? 

A. He did not. 
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Q. Who were in company with Mr. Blair in 1873 when he made 


this trip ? 

A. Mr. Hiles was along and Mr. Kelly. 

Q. Any others that you remember ? 

A. I think not in the same team, except the driver. Randall was 
the engineer; he was in the company ; we had two teams; we four 
was in this team, and my recollection is that Andrew and Blair’s 
brother and the driver were in another team. I think we four were 
in this team—John I. Blair, Mr. Kelly, Mr. Hiles, myself, and a 
driver. 


Cross-examination : 


Q. You say that yourself, Hiles, and Kelly accompanied Blair all 
the way from Merri!lon to Winona ? 

A. My recollection is that Mr. Kelly, when we got down to the 
little station this side of Winona, Bluff Side, that Mr. Kelly took 
the Northwestern road there and went South, and the rest of us 
went through to Winona. 

Q. You say there had been three lines run at that time? 

A. No, sir; I said we were talking about three lines. 

Q. Had these lines been laid down on the map ? 

A. I presume the lines had been sketched across the hill and 
around temporarily for the sake of looking over. 

Q. Randall, then, had made surveys? 

A. He made surveys around the river. 

Q. Made surveys from Merrillon to Winona? 

A. He made the survey mostly through—Randall, I think, never 
made the survey through. Alton made the survey; closed it up; a 
survey made, then, around to Arcadia, on the north side of the river, 
running through Buffalo county mostly. | 

Q. Had there not been a survey on the side of the river Arcadia 
is at that time; did not Mr. Briggs say so; did not he testify so? 

A. Not at that time; not as —- as that. I don’t think he did. 

I think there had been a line run some distance from the 
272 tou of Arcadia—a mile and a half from the present Arcadia. 

It was run across there to see whether it would be practical 
to go across the hill by making a short tunnel to save the long dis- 
tance to go around the river. 

Q. What time in 1873 was this? 

A. The last of May, 1873—about the 28th of May. 

.Do you recollect what time Mr. Briggs testified he had that 
interview with you in regard to telling him where the line of the 
_ — come, if he would do as you requested him in regurd 
to land! 

A. I don’t remember from his testimony. I don’t remember ex- 
actly what his testimony was. My recollection is it was about Au- 
— I think it was in July or August. It might possibly have 

n in June; somewhere from June to August. 

Q. How long after you had your interview with Mr. Briggs was 
it when he drove the stake in the ground, as he testified, locating the 
place where the depot should be? 
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A. I can’t tell exactly. I don’t know as I understand Briggs did 
drive a stake. 

Q. I will change the question—was driven by him or caused to be 
driven by him? 

A. I think it was caused to be driven in behalf of the company. 

Q. You don’t recollect the time when the stake was driven ; how 
long after that interview ? 

A. There were different interviews. 

. The first interview; I mean after your first interview; I mean 
the first interview in which you referred to this land ? 

A. This land matter came up—in the first place, the road was run 
on the north side of the river; run through the town of Glencoe. 

Q. I know, you have testified about that. What I want to know 
is, How long after your first interview with Mr. Briggs in regard to 
this property at Arcadia was the stake driven which located the depot? 

A. I can’t tell just exactly. It was driven very soon after we con- 
cluded to change the line of the road. The road was first calculated 
to be located on the north side of the river. 

Q. Then you drove the stake before you located your line? 

A. No; very soon after we concluded to change the line. Glen- 
coe refused; voted down the proposition to give us any aid, and we 
thought, as a matter of justice to Arcadia, that they were entitled to 
the benefits as long as Glencoe would not give anything; so we 
changed the line of the road. 

Q. You have testified tu that. You tell me you don’t know how 
long it was? 

A. I say I don’t know exactly, because I don’t know exactly what 
conversation you refer to. : 

Q. When was this stake driven ? 

A. My opinion would be some time about July. 

Q. How — before that was the line located 

A. The location was made about the same time. 

Q. Had not this survey been made at the time you first saw Mr. 
Briggs? 

No, sir. 
At the time you first saw him about this land? 
No, sir. 
. You think the stake was driven in July, 1873? 
A. Yes, sir. 
Q. You think the survey was made about the same time? 
A. The line was run prior to the fixing of the stake, but not a 
great while from the time that the line of the road from the 
273 north side of the river was changed to the south side before 
this was arranged to locate the depot there ; it was very soon 
afterwards. The line was run first, of course. We had torun the 
line before we could get a place for a depot. 
Q. When was the road completed ? 
A. In 1873. 
Q. What time in 1873? 
A. December—that is, the connection was made with the La 
Crosse 
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Q. You made your survey, you say, after May, 1873, and had the 
road in operation by December, 1873, from Merrillon to Winona? 

A. I say there never was a line run on the present road until the 
spring of 1875. 

Q. Had not that been run before Mr. Blair went over the road ? 

A. On the north side of the river, but not where the present Ar- 
cadia is on the south side. 

. How far apart are the two lines? 

A. I can’t tell just how far apart they were. I should think, my 
own understanding would be, three-quarters of a mile, as near as I 
can remember. 

. Did you hear the entire testimony of Dr. Briggs? 

A. I think I did. 

Q. Did he not say that the spring was known to have mineral 
qualities a number of years back, but not called a mineral spring 
until some time later? 

A. He might have said so; I don’t remember whether he did or 
not. I do not recollect of his stating it. I never heard anything of 
it until 1878, when Mr. Hiles first communicated it to me by hav- 
ing the water analyzed. 


Redirect examination: 


Q. Who bought this land on which the Arcadia spring was 
located, when, and how much was paid? 


(Objected to as irrelevant and immaterial.) 


A. I bought that in 1873; I can’t state just the month. I bought 
it at Government price—ten shillings an acre. I bought it of the 
State of Wisconsin. I held it until in 1878, when Mr. Hiles com- 
municated to me there was some mineral qualities to the spring and 
wanted it improved. . 

Q. You have stated that this spring was bought by you of the 
State, this land on which the spring was located, at ten shillings an 
acre in 1873. State whether it was before Mr. Blair made his first 
visit in 1873 or afterwards. . 

A. Afterwards. 

. State who furnished the money. 

A. I furnished it myself; took a deed in my own name, and after- 
wards charged a third of it to Mr. Kelly and a third to Hiles. 

. Did the railroad company furnish any portion of the money 
these lands at Arcadia were bought with ? 

A. No, sir; not any. 

Q. If these lands had been very valuable, as Mr. Blair testifies, at 
the time he went along the line of the road for the first time, in 
May, 1873, could not other parties have bought it of the State as 
well as yourself? 


(Objected to, the opinion of the witness.) 
A. Certainly. 
(All this testimony objected to by plaintiff.) 
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George Hiles Recalled. 
GrorGeE H11ks, recalled by defendant, testified : 


Questions by Mr. KELty: 


274 Q. Timothy Case, in his rebutting — in giving tes- 
timony in regard to the hotel at Arcadia, which is now erected 
and used at that place for hotel purposes, stated that he was not at 
Arcadia during the building of the hotel; that it went up likea 
mushroom in the night. State if or not Mr. Case was there at Ar- 
cadia during the building of that hotel; and, if so, how many times. 

A. He was there twice, that I know of. 

Q. Did he at either time make any objection to the construction 
of the hotel on its present site? 

A. He did not. Mr. Case was there when the timber was on the 
ground, at about the time I was about to do some work on the depot. 
This was when the timber was on the ground, along in May, and 
then he was there when the hotel was almost completed or two- 
thirds completed; that I remember of distinctly these two times. 

Q. How long was that hotel in process of erection? 

A. About seven weeks. 

Q. Mr. Case also said he did not carry or cause to be carried the 
lumber free of expense which was used in the construction of the 
present hotel. State if that was so or the contrary. 

A. Mr. Case was to carry 20 car-loads and take stock in the Min- 
eral Springs Company. That was the understanding between Mr. 
Case and me. 

Q. Then I understand you to testify that Mr. Case, as manager of 
the road, did carry the lumber used in the construction of the hotel 
free of expense ? 

A. He was to take stock in the Mineral Springs Company, and I 
sent him the stock and he returned it. 

Q. Then, as a matter of fact, he did carry it free of expense? 

A. That is all we paid—the stock—and he returned that. In 
another trade that I made with Mr. Case I took the stock back. 

Q. When did Mr. Case, as general manager or receiver of the 
railroad, first object to the hotel on its present site ? 

A. He never objected to it. It was all right and he was perfectl 
satisfied with its being there, and I made an arrangement with 
Case to extend the platform to the depot. He was to furnish all the 
help and I was to put the lumber in. I put in about eighteen or 
twenty thousand feet; also he agreed to do some filling. He never 
objected to its being there; it was all right. 

. Are you acquainted with John I. Blair, one of the witnesses in 
this ease? 

A. I have seen him; yes, sir. 

Q. When did you first become acquainted with Mr. Blair? 

A. I first became acquainted with him in May, 1873. 

. And where? 
A. At Merrillon. 
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Q. At that time what was your connection, if any, with the Green 
Bay & Minnesota railroad ? 

A. I was acting as paymaster for the firm of Hiles & Dayton. I 
virtually stood behind them to construct the road from Merrillon to 
Winona; Hiles & Dayton; my son and Mr. Dayton. 

4 ares you been a contractor on the road previous to that time? 

. I had. 
. And were then interested in contracts in building the road? 
A. Yes, sir. 
275 Q. How far was the Green Bay & Minnesota railroad con- 
structed at that time—May, 1873? 

A. To Merrillon. 

Q. Where did you meet Mr. Blair at this time, and how far did 
you go with him over the line of the road? , 

A. I met him at Merrillon, and went through to Winona. 

Q. By what conveyance? 

A. In a buggy—light two-seated wagon or three-seated ; I am not 
sure which. 

Q. From which point did you go? 

A. From Merrillon through to Winona. 

. Do you know how far the road at that time was located beyond 
Merrillon? | 

A. It was located to Blair. 

Q. How far? n 

A. Blair is about something over 20 miles; it was located posi- 
tively to Blair; that is as far as it was located at that time. 

Q. At that time had the line of road been run through to Ar- 
cadia? 

A. It had not; no line. 

Q. Did Mr. Blair on this trip go near the present location of Ar- 
cadia? 

A. He went on the north side of the river from there; he did not 
stop at Arcadia at all. 

Q. Mr. Blair testifies that on this trip he was pointed out certain 
village lots and cites which had been donated to the company ; that 
vaarticularly he recollects Arcadia, and that D. M. Kelly informed 
him that 40 acres had been donated there to the company, and that 
40 acres was valuable, because there were mineral springs upon it, 
and that it would be well for the company to secure. other lands in 
Arcadia, for the reason it would be likely to be an important place. 
State if the mineral springs, now known as such, at Arcadia were 
then discovered. 

A. They were not. 

Q. Who owned at that time the forty — on which the mineral 
springs are located ? 

A. The State of Wisconsin. 


(Objected to on the ground that it is secondary evidence.) 


Q. When were the mineral springs discovered ? 
A. I first discovered them in the fall or summer of 1877. In the 
spring of 1878 I had Professor Allen analyze the water; that was 
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the first that was said about its being mineral water, but I was sat- 
isfied in 1877 that it was mineral water, but there was no talk about 
it before 1877. 

Q. Until you had this analysis did the springs have the reputa- 
tion of being mineral springs? 

A. No, sir; they did not. 

Witness: Let me make one statement. At the time I went 
through with Mr. Blair the road was located to Blair. The company, 
Mr. Ketchum in particular, was very desirous of the roads takin 
the short cut from Blair to Arcadia; it would take it over a rough 

iece of country where there would be tunnelling of twenty-one 
1undred feet. I was of the opinion that the road could not be built 
through there without a very large outlay of money, and it would 
be cheaper and better to build it around, down the — — i 
river. | talked with Mr. Blair about it myself, and showed him all 
the points and told him all the particulars of both routes, and did 
all I could to enlist Blair to decide with me, which he did do after 
going around. | 


(Objected to as being wholly immaterial.) 


276 Witness continues: After that the surveyor was ordered 
to survey the route around the Trempealeau river by Arcadia. 


Q. Supposing the plan you speak of as having been favored by 
you had not been adopted, would the line have been placed where 
it now is at Arcadia? 

A. I don’t understand. 

Q. Would the present location of the station at Arcadia have 
been the point described by the railroad line? 

A. No, sir; if the original plan of going the cross-cut from Blair 
to Arcadia had been adopted, and the road been built that way, the 
depot would have been a mile from where it is now. 


(Objected to.) 


. How long after Mr. Blair went over the road in May, 1873, 
was the line definitely located to Arcadia, at the point where the 
depot in that town is now located ? 

A. You (Mr. Kelly) and Mr. Blair went off somewhere, and Mr. 
Ketchum and me went back in the buggy; he gave orders for the 
company’s surveyors to commence surveying around the river. 

Q. How long at that time had you been interested as contractor 
with the Green Bay & Minnesota Railroad Company ? 

A. I commenced in April, 1872. 

. Where was the road constructed to at that time? 

A. When I commenced ? 

. Yes, sir. , 

A. It was constructed to New London; a little this side. 

Q. After you became connected with the road, when it was con- 
structed to New London, forty miles west from Green Bay, did Mr. 
Blair, to your knowledge, ever make a trip over the line until May, 
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A. No, sir; I was on the line all the time, and I am positive he 
did not make a trip over the line until May, 1873. 


Cross-examination : 


Q. Did you erect another hotel at Arcadia besides the one you 
have just testified about? 

A. I did. 

Q. Where was that hotel ? : 

A. Over by the mineral springs. 

Q. Directly adjacent to the springs? 

A. Right close by—within twelve or fifteen rods. 

Q. Where did your lumber come from you built that hotel with— 
the hotel by the springs ? 

A. From Scranton, Dexterville, and Merrillon. 

Q. How did it get to Arcadia? 

A. It was freighted by the Green Bay Company. 

Q. What did you pay for the freight? 

A. They freighted it for nothing. 

Q. Is not that the lumber that Mr. Case testified that he freighted 
for nothing that was used in the building of that hotel by the 
springs? 

A. Mr. Case testified that he freighted it for nothing. 

Q. Is not that the lumber? 

A. I presume so; he freighted it for nothing. 

Q. Is not the lumber you erected the second hotel from the sur- 
plus of that? 

A. No, sir; he freighted twenty car-loads; he was to take mineral 
spring stock; I made the stock out and sent it to, him, and he re- 

turned it. * 
277 Q. For the freight of that hotel that was burned? I un- 
derstood you so. 

A. No. 

Q. Did he ever agree to take any stock ? 

A. Oh, yes, sir; he agreed to take stock for 20 car-loads. 

Q. Do vou know that the reason he brought that free for that 
hotel by the spring was that he thought it would get passengers to 
come in there and patronize the road? Don’t you know, as a matter 
of fact, that the reason he carried that free, for nothing, was because 
he thought by the erection of the hotel there it would draw people 
to patronize the springs? 

A. I believe that to be a fact. 

A. Did he not say that? 

A. He possibly might; I don’t think he did. I believe that to 
be a fact, and I believe Mr. Case thought so. 

Q. And he therefore returned you the stock ? : 

A. Mr. Case returned me the stock, and I saw him afterwards, 
after returning the stock, and he said that the stock did not belong 
to — but belonged to the R. R. company, and I had made it out 
to him. | 
Q. Did he ask you for it again ? 

A. I don’t remember as he did. 
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Q. Did you not sup he was somewhat derelict in his duty 
if he thought that stock belonged to the company, and yet did not 
get it? 

(Objected to; question waived.) 

Q. Mr. Case testified here that it was not his intention to deliver 
any lumber at all to you for the second hotel which you erected ; 
that he did intend to carry the lumber free for the first hotel, and in 
carrying out his intention so told you. Is not that a fact? 

A. I have testified here that Mr. Cuse was to receive stock for 
carrying 20 car-loads of lumber for the second hotel. When the 
hotel was built I made out the stock, sent it to him, and Mr. Cause 
returned it. 

Q. What compensation, then, was the road to receive for carrying 
lumber for the first hotel free of charge ? 

A. I have stated before that I do not know, but my opinion is that 
Mr. Case thought there would be more passengers on the road ; it 


| would benefit the road. 


. When was this last hotel built? 

A. Commenced in May; finished in July. 

. Do not you know, asa matter of fact. you sent stock to him 
before you commenced building the second hotel, immediately sub- 
sequent to your building the first hotel ? 

A. No, sir; I know it is not so. 

. You say he was at Arcadia twice when you were erecting that 
last hotel? 

A. He was there in May; I can’t exactly remember the date, but 
some time in. May. 

Q. About what time? 

A. Some time in May ; I can’t remember the date. 

Q. Fore part of May? 

— think near the middle. It might have been beſore the middle 
or aſter. 

Q. Cannot you give us the time within a week ? 

‘ A. I know it was in May; 1 have no means of telling the exact 
ate. 3 
Q. Did Mr. Blair ever go over the road again after 1873 with you 
before the building of the road to Winona? 
A. With a team? 
278 Q. Yes, sir. 
A. No, sir. | 

Q. Then he did not go over any time except the time you have 
testified ? 

A. Not with a team. 


David M. Kelly Recalled. 
Davin M. KEL ty recalled. 


Examined by Mr. Fincn: 


Witness: I have been sworn before in this case. 
Q. Were you present at the examination of Mr. Abrams? 
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A. I was. : 

Q. Have you read his testimony since he was examined ? 

A. I have. 

Q. What do you say in relation to when, were, and how the line 
of the railroad was located ? 

A. When I first becaine connected with the company the road was 
located definitely to New London, 40 miles. Afterwards and while 
I was contractor the road was definitely located to Winona, on the 
Mississippi. It was located beyond New London by the advice and 
desire of the Eastern parties who kad bought bonds and stock of 
the road and by the direction of the board of directors of the com- 
pany. 

Q. It was not your own personal act, then ? 

A. It was not. I advised as to the location of the road, but the 
actual division (?) was made by the Eastern gentlemen interested and 
by the board of directors. 

Q. As to the land bought of Mrs. Davy at Manawa and tho title 
in your name, what about it? 

A. Mr. Ketchum, while president of the company, obtained a deed 
for right of way and a small piece of land in connection therewith 
of Mrs. Davy. The money, as has been testified, was furnished by 
the railroad company. Mr. Ketchum took the deed in my name, for 
what reason I do not know, and the land stands to-day, I presume, 
in my name, unless some other conveyance has been made by Mrs. 
Davy. I have not exercised any right of ownership over any of that 
property. The right of way and the land connected therewith and 
all the land covered by that deed has been used since by the rail- 
road company freely and uninterruptedly ; and had my attention 
been called at any time to the matter I should most certainly have 
given a deed free of expense to the railroad for all that land. I do 
not claim any interest in that land and never have, and was not 
aware until the evidence was taken in this case that the deed was in 
my name. 

Q. Were you called upon before the commencement of this suit 
in relation to this particular land by anybody ? 

A. As I have testified, Mr. Case in a general way asked me for 


what I would give a deed of the right of way and depot grounds 


standing in my name. No reference was made to this particular 
piece. There was no special request to convey this piece, and until 
a few weeks ago I was not aware the title stood in my name; I 
never have claimed any interest in the land; I do not now, or ex- 
ercise any rights of ownership. 

Q. As to the Sevmour contracts and deeds mentioned in this tes- 
timony, what of them ? 

A. The Seymour contracts were taken in 1871 in my name; they 
were in the handwriting of W. J. Abrams. Mr. Ketchum and Mr. 
Randall assisted in getting those contracts. The contracts proved 

to be invalid on account of inaccuracy, and were retaken by 
279 Norris and Chynoweth, attorneys at Green Bay, and were 
retaken in my name. The old contracts which were taken 
by Abrams in 1871 in my name were returned to the parties, and 
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new contracts taken by Norris and Chynoweth, and the new con- 
tracts were returned, when deeds weve given, several years later, 
which deeds also run to me. 

Q. When did you make the plats of Seymour, Manawa, Merrillon, 
and Whitehall? 

A. Merrillon, Seymour, and Whitehall plats were made in 1874, 
1875, and 1876. The Whitehall plat was made by Mr. Ketchum 
in 1874, I think. They were recorded immediately and have stood 
on the record ever since, and the lots belonging to the plats have 
been sold and deeds given in the names of the parties who platted 
the lands and whose names appear on the recorded plats. 

Q. Mr. Abrains has stated in his testimony something about a 
resolution adopted confirming your contract of February 12th, 1872. 
State the circumstances in relation to the preparation and adoption - 
of that resolution. Who prepared it? 

A. The railroad company, of course, had attorneys who looked 
after its interests. I had no attorney, but, being a lawyer myself, 
it was my habit todo my own legal business. That resolution I 
prepared myself, because the contract for February 12th was a very 
important one and I desired my interests fully protected. I desired 
such a resolution should be passed by the board of directors as would 
be legal and would protect my interest fully ; therefore I drafted a 
resolution, submitted it to the attorneys of the company, and then 
handed it to W. J. Abrams, one of the directors, to be presented at 
the meeting of the board of directors. And I would like to add that 
in preparing that resolution and preparing a few other resolutions 
which I did prepare, which were passed by the board of directors, 
in relation to my three contracts which I had at different times 
respectively, I simply acted as my own attorney, desirous of having 
my interests protected and everything in connection with those con- 
tracts between myself and the company legal and straight. I pre- 
pared them myself instead of hiring an attorney. 

Q. You have had considerable experience in connection with the 
road since it was built, have you not? : 

A. I was general manager—elected general manager and director 
in April, 1874, after the road was constructed, and remained such 
until December, 1877. 

Q. What do you say, as being acquainted with the operation of 
the road and its business; was the fact in relation to the quantity of 
land necessary for the service of the company in December, 1877 ? 

A. I would state in answer, generally, that when the road was 
constructed there was ample grounds provided and set aside for the 
company’s use at every station, and that such land was sufficient for 
all the necessary and convenient use of the company up to the time 
I resigned, in the fall of 1877. 

Q. Your opinion is derived from your own knowledge of the 
business of the road at that time and your connection with it? 

A. I was general manager for several years, and was back and 


. forth on the road and knew the details of the business, and the land 
used by the railroad company at Seymour, Manawa, Merrillon, 
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Whitehall, and Arcadia, and the other stations were ample for all 
the needs of the railroad company and its business. 

280 Q. Were you present at the time Mr. Timothy Case was 
examined ? 

A. T was, and heard all his testimony. 

E. Will you state what there is about that charge of his that you 
wrote him a threatening letter ? | 

A. I never wrote Mr. Case a threatening letter. If he has such 
in his possession I should be glad to have him produce it, and we 
have served a notice on him to produce one or two letters he has 
not produced. 

Q. Have you any personal knowledge or recollection of any letter 
from vourself to Mr. Case threatening in its character ? 

A. I have no recollection of any such letter, except that I onc: 
wrote him a letter, and it was in the spring of 1878, in which I 
stated that I had heard that he was — stories in regard to 
myself and my former connection with the company which were not 
true; that while he was entirely at liberty to state everything that 
was true in connection With my relations to the company, yet he 
must be careful not to state anything that was not true, as he might 
be called upon to account for doing so. These were nearly the exact 
words and were the only words in that direction I wrote to Mr. Case. 
The letter contained that language. We have requested Mr. Case 
to produce it, served a notice on his attorneys to produce, but they 
have not yet produced the same. 

Q. Generally, what has been Mr. Case’s action toward you since 
he has been appointed receiver ? 


(Objected to as immaterial and irrelevant.) 


A. When Mr. Case first came to Green Bay he said to me that he 
came charged with treating me with every courtesy and consult- 
ing me in every particular, and I received him cordially, as I think, 
and told him that I should be glad to assist him in any particular 
that he desired, and very soon after that I became aware that Mr. 


Case was circulating reports and stories in regard to myself and my 


connection with the road that were utterly untrue. I ceased then 
to make any advances or overtures toward him, except when he 
approached me. He never asked me for any advice or directions I 
did not give to him freely and readily. 

Q. Since you ceased to make any advances toward him what has 
been his general line of conduct towards you ? 

A. I think and believe that Mr. Case has endeavored to malign 
and injure me socially and politically as much as he possibly could 
do. 


(Objected to, the whole line of the testimony.) 


Witness: So far as I am concerned I have made no attempts to 
injure Mr. Case, but have simply acted on the defensive. I would 


like to say that Mr. Case said in his testimony that one of my letters 


to him (which he called a threatening letter) expressly, or by inti- 
mation or implication, stated that he must not state that I had in 
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my possession property that really belonged to the railroad company, 
— that he — on say that I was dishonest; if he did I should 
injure him or call upon him to suffer consequences. I never used 
any such language, anything like it, or anything that could be con- 
strued to mean that in my letters to Mr. Case, or any verbal language 
I ever used to him. 

Q. Do you know W. R. Hancock ? 

A. I do; he was treasurer of the railroad company several years 
while I was general manager, and, in fact, I obtained a position for 
him on the Green Bay road. 

Q. Explain why you gave to him, as treasurer, the payments 
made to — on lots sold by you at Seymour, which he testifies 

about. 

281 A. I was loaning money to the railroad from time to time, 
I was accepting railroad company’s paper and endorsed rail- 
road company’s notes, and it was a running account between us for 
years, and the railroad company also owned certain lands. I owned 
certain lands, and when I came to figure up my account at the time 
I resigned as general manager and vice-president I found that I had 
iven Mr. Hancock two payments which I had received from lots 
in Seymour which I had sold from the plat that I had recorded in 
my name, and which plat was made from the lands which had been 
deeded to me by Seymour parties. I cannot just now state what in- 
fluenced my mind at the time I made those two payments to Mr. 
Hancock, but they were made by mistake, and when we came to 
balance up my account the payment was placed on the other side 
and I received the money back. I cannot now recollect the time I 
paid that money to Mr. Hancock, but I recollect it and had it cred- 
ited to me. He had charged me on one side with the receipt of the 
money and credited me with payment to him. When I figured up 
my account Mr. Hancock charged to him, which left the credit to 
me and made the total amount due me from the company—which 
was quite a sun—larger by the amount of these two payments. I 
think those two payments amounted to about $50; between $50 and 
$60. That is all there is about the Seymour matter. The money 
was paid to the railroad company by mistake, and when the mistake 

was discovered was returned to me. 

Q. Coming now to the deposition of John I. Blair, have you read 
what 7 — to be a copy of that deposition? 

A. I have. 

Q. Will you state when you made first the acquaintance of Mr. 
Blair, and where? 

A. I first met Mr. Blair in the summer or fall of 1871, in New 
York city. 

Q. Who was present at the time that you were first introduced 
to him ? 

A. I cannot answer that question. It is possible that I was intro- 
duced to him when he was alone and there might have been some 


one 5% 
Q. When did Mr. Blair, to your knowledge, first go over the line 
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of the road and for what purpose, and was anything said on that 
trip or at any other time about lands at Arcadia? 

A. Mr. Blair has testified he went over the road in 1872. Such is 
not the fact. Mr. Blair never was on the line of the Green Bay & 
Minnesota railroad until May 27th and 28th of 1873. Up to that 
date no Eastern bondholder or stockholder had ever been over the 
road, although I had often invited them to go out over the road 
making examinations; but, in May, 1873, Mr. Blair came to Green 
Bay and we left for Merrillon—to which point the railroad was then 
constructed—on the 27th of that month. We went to Merrillon by 
train and then took a team and drove down the Mississippi. The 
road at that time was located to the Norwegian church, which was 
about twenty miles west of Merrillon. Mr. Blair came out for the 

urpose of determining in what direction the road should run from 
lerrillon to the Mississippi river. We had then three lines, or 
rather three directions, in view for the road to ran—one to Wabasha, 
on the Mississippi, and one down the Trempealeau riverto Winona, 
and the third to La Crosse. This Norwegian church, to which we 
had located the line when Mr. Blair went over the road in 

282 May, 1873, was a common point from wien either Wabasha 
or Winona or La Crosse might be reached, andt o whichever 

of these three points the line was to run it would be necessary to go 
to the Norwegian church. I had been in New York during the 
previous winter and up to about the first of May, 1873, in confer- 
ence with Mr. Blair, Mr. Dodge, Mr. Taylor and others, and had 
been urging upon them first to construct the road tothe Mississippi ; 
and, second, that the road down the Trempealeau Valley was the 
better route to Winona, but gave them the points in favor of La 
Crosse, or in favor of Wabasha. Mr. Blair came cut at the request 
of the other Eastern gentlemen and on his own account to deter- 
mine, first, if it would be well to extend the road to the Mississippi, 
and, if so, whether to Wabasha, Winona, or La Crosse. As I stated 
before, we had located the line to the Norwegian church and stopped 
there waiting for Mr. Blair. Mr. Blair talked the matter fully with 
Mr. Ketchum, Hiles, and myself, and also with the engineer, and he 
became convinced that the line down to Winona was the best line; 
therefore when we left Merrillon by team we went down on that line 
fo Winona. At that time no preliminary survey had been made 
through Arcadia. We did not go within a mile from just where our 
line would pass through that section of ‘Trempealeau county, and 
when Mr. Blair went through with a team we did not come within 
a mile of where the depot is now located, and we went through that 
section in the evening, when it was impossible to see much. At that 
time no station had been located at Arcadia, and, in fact, we thought 
we should go on the east side of the river, about a mile from where 
we are now; and no mineral springs had been discovered theh at 
Arcadia, and the land upon which they were afterwards discovered 
was then owned by the State. When Mr. Blair states that in pass- 
ing down over the line this time I pointed out to him land at Ar- 
cadia which had been donated to the company, and which land was 
represented to be valuable on account of these mineral springs, and 
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that I represented to him that on account of these springs, and on 
account of the importance of Arcadia in the future, we should secure 
more land beyond this forty acres, his testimony is not correct, be- 
cause we did not go near the present station of Arcadia. Wedid not 
then know where it would be, and, as I said before, no mineral 
springs had been discovered. The land on which the mineral 
springs are located was then owned by the State. 

Q. Was his statements in these particulars entirely mistaken? 

A. He is intentionally or unintentionally mistaken in that, and 
most of his other testimony. 

Q. What have you to say as to the statements made by Mr. Blair 
in his deposition, that the sale of village lots would prove a large 
source of income to the railroad company ? 

A. I never had any such conversation with Mr. Blair or anybody 
else connected with the company, and at the time Mr. Blair was 
through there no village sites or lots were owned by the company; 
the company had not bought any or furnished any money to buy 
any; the company was not intending to buy any, and I never 
had any conversation with Mr. Blair in regard to village lots or town 
sites, except the conversation which I have previously testified to. 

Q. Do you know of Mr. Blair ever having personally put any of 
his money into this company by reason or on account of any repre- . 
sentation you ever made to him ? 

. Mr. Blair has yever, I believe, put a dollar of money 
283 by reason of any representations which were made by me to 
him. I believe and know that Mr. Blair’s interest in the 
Green Bay & Minnesota railroad was obtained through his connec- 
tion as a stockholder and director in the Lackawanna Iron & Coal 
Company, and that he obtained his interest in the Green Bay & 
Minnesota railroad in that way and through that channel. The 
Lackawanna Iron & Coal Company sold me, at different times, a 
large amount of iron, for which they received stock and railroad 
bonds, and, as I understood it, Mr. Blair has received his securities 
by reason of his connection with that company, but Mr. Blair, to 
my knowledge, never put a dollar of his own money directly into 
this road. 

Q. Did you ever furnish Mr. Blair or the Lackawanna Iron & 
Coal Company with a copy of your contract to build the road? 

A. I did. I furnished it to the Lackawanna Iron and Coal Com- 

ny. . 
re Do you recollect about when? 

A. When I first had a negotiation with these gentlemen, in the 
fall of 1871, I informed them I was a contractor with the company 
and had a contract. My recollectio: is I showed them the contract 
at that time. I certainly informed them I was a contractor, and if 
I did not show them the contract I gave them—I mean the direct- 
ors or some of them of the Lackawanna Iron and Coal Co.—a gen- 
eral statement of what the version of what that contract was. I did 
at one time, and prior to Mr. Blair’s trip over the line of the road, 
furnish that company with a copy of my contract. 
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Q. What statements, if any, did you ever make to Mr. Blair that 
vou had received from individuals donations of Jand which were to 
be for the benefit of the railroad company ? | 

A. I said to Mr. Blair that a good deal of right of way had been 
given to the company; that some had been deeded at a low rute. I 
also told him that different towns and counties had contributed 
bonds to aid the road, for which they received stock. I also in- 
formed him that L. (i. Merrill had subscribed 850,000 capital stock 
to the company. With those exceptions, I never informed Mr. 
Blair that any corporation or individual had donated anything to 
the company, and I never told him that any corporation or indi- 
vidual had donated any village lots or town sites to the railroad 
company. 

Q. Was it an agreement or understanding with the railroad com- 
pany, the Lackawanna Iron and Coal Co., or John I. Blair that you 
were to have no outside interest in lands? 

A. No, sir; there was no such understanding either with the rail- 
road company, the Lackawanna Iron and Coal Co., or John I. Blair 
or William E. Dodge. On the contrary, I gave them to understand 
that I was interested in outside lands and outside enterprises which 
were calculated, directly or indirectly, to make business for the rail- 
road company. They never took any exception to it. 

. What was your rule in reference to applying to the Lacka- 
wanna Iron and Coal Co. or any of the, Eastern friends of the rail- 
road for funds as to the use to be made of them ? 

A. I was in the habit of furnishing them a statement in full how 
much money I wanted, and what for. That was my uniform sys- 
tem and there was no deviation from it. I would like to add, I 
never informed them at any time that money was desired to buy 
town sites or village lots; never obtained any money from the com- 

pany to be used in any such way. 
284 Q. When did you begin to make reports to the Eastern par- 
ties? 

A. I think it was in 1875. 

Q. What, in a general way, was the character of these reports? 

A. I gave them a weekly statement of earnings, and each month 
I gave them a statement of the earnings and disbursements during 
the month of the amount expended during each month for con- 
struction purposes and also for purposes of operation. I also gave 
them a balance-sheet brought up to the first of each month, and 
once a year I gave them a general balance-sheet of the whole. busi- 
ness. 

Q. When did you cease to make these reports to them ? 

A. The last reports were forwarded by me in December, 1877, for 
the previous month of November, and I left the service of the com- 
pany the latter part of December. 

: at You continued, then, to make the reports up to the time you 
eft % 

A. I made the reports up to the time I left; and I would further 
say t that I made such reports as were desired of me and as had been 
requested of me by the officers of the Lackawanna Iron and Coal 
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Co.,and that my instructions to the treasurer who actually mado 
out these reports and statements were exactly what I received from 
the first, and that the officers of the Lackawanna Iron and Coal Co., 
the parties interested in the road at the East, while receiving the 
reports for years, never objected to their sufficiency, frequency, or 
correctness. 

Q. About how many years prior to the filing of this bill was it? 
that the title to these lands had been taken in your name, of record. 

A. The deeds or contracts for deeds had all been taken prior to 
January, 1874. I became a director, general manager, and vice- 
president in April, 1874. All these lands had been taken by deed or 
contract previous to that time. Those deeds and contracts were all 
a matter of record, and my title was never called in question until 
this suit was brought in 1879. ; 

Q. Coming now to the deposition of William E. Dodge, have you 
read that deposition ? 

A. I have. 

Q. When did you first meet William E. Dodge, and where? 

A. I first met him in the winter or spring of 1872. I will state 
that I met Mr. Blair in the fall of 1871. Mr. Dodge was at that 
time abroad, and I did not make his acquaintance until the winter 
or spring of 1872, in New York city. 

Q. Did Mr. Dodge or his friends ever, to your knowledge, invest 
in this railroad by reason or on account of any representations you 
made to him? ; 

A. I do not know that Mr. Dodge or his friends ever invested a 
dollar in this railroad by reason of my representations. Mr. Dodge 
obtained his interest, as Mr. Blair did, through his connection with 
the Lackawanna Iron and Coal Co., which company had obtained 
from me stock and bonds of the railroad company in exchange for 
rails that I had bought of him; and I also state that I borrowed 
money of the Lackawanna Iron and Coal Co., as well as purchased 
rails of them, which money was obtained for the use of the com- 
pany and used for the company’s benefit. 

Q. What do you say as to his statement there in his deposition in 
relation to your representations that the company owned village 
lots and would realize money because of the sales of village lots? 

A. I never made any such representation to Mr. Dodge in any 

way, shape, or manner; I never stated to him or intimated 
285 to him or desired him to believe that the railroad company 
owned any town sites or village lots. 

Q. Are you positive on that subject? 

A. Iam serfectly itive on that subject. 

Q. Would it have been true if you had made any such representa- 
tions—true in point of fact ? 

A. It would not in point of fact, because the railroad never owned 
any town sites or village lots and never furnished any money for 
—— any such property. 

Q. Did you ever have any conversation with William E. Dodge 
regarding valuable donations made to the company by counties, . 
towns, and individuals; and, if so, what was that conversation ? 
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A. I met Mr. Dodge at Winona or at our station, Marshfield, 
opposite Winona, I am not sure which, in 1875 or 1876, and took 
him over the road in the company’s oftice-car to Green Bay. Mr. 
Dodge was accompanied by his wife. Mr. Ketchum went with us 
part of the way. We talked generally, in going over the road from 
the Mississippi river to Green Bay, about the building of the road 
and the present condition of the road and prospects for the road, 
and as we went through the several towns I told Mr. Dodge how 
much local aid in the way of bonds had been contributed by the 
various municipal corporations in exchange for the stock of the 
company, and when we were at Merrillon I told him that L. G. 
Merrill had subscribed $50,000 to our capital stock. 

. Was he the proprietor of that town ? 

A. He was the proprictor of that town at the time we constructed 
our line through there and subscribed $50,000 to our stock. Aside 
from this statement in regard to L. G. Merrill, I did not inform Mr. 
Dodge that any individual had made any donation to the company, 
and I never said to Mr. Dodge that any municipal corporation or 
individual had donated town sites or village lots to the company. 
I could not have made any such statement, because it was not true. 
There were at that time two or three town sites and a good many 
village lots standing in my name, bought with my money. 

Q. Did you or any oflicer of the company, to your wa 
ever use any of the railroad company’s money in purchasing any 
lands which are pow standing in your name? 

A. I never used any of the —— company’s money in pur- 
chasing any lands which now stand in my name. I do not know 
that any officer of the company ever used any of the company’s 
money to purchase lands standing in my name, except in this case 
of Mrs. Davy, where Mr. Ketchum, the president, paid Mrs. Davy 
$80 of what I believe to have been company money, and took a deed 
for some right of way and a small piece of ground in my name. I 
have already explained that. 

Q. Did the company ever furnish the money to buy any of the 
lands that are in suit here in this bill, to your knowledge? 

— No, sir; except in the instance which I have named of Mrs. 

avy. . 

d You said, in answer to my question in relation to the deposi- 
tion of Mr. Blair, when the Arcadia Mineral Springs first became 
known. As there is something said in Mr. Dodge’s deposition, will 
you please repeat it? 

A. I resigned as general manager in November, 1877, and ceased 
my connection with the company as such in December of the same 
year; up to that time there was no such thing known as the Arcadia 

Mineral Springs or Mineral Springs of Arcadia. 
286 Q. Who bought the land on which the Arcadia Minera 
Springs are located ? 0 

A. Henry Ketchum bought the land and paid his own money for 
it. It was the understanding at that time, however, that I was to 
have an interest by paying my share. There was several forties in 
the vicinity of Arcadia which were not necessary for railroad pur- 
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poses, but which I thought might become of some value by reason 
of the location of the town there, and Mr. Ketchum bought some of 
those forties; perhaps all of them; took the title in his own name, 
paid for them with his own money, but I was to have a certain in- 
terest by paying my share of the cost. I afterwards transferred my 
interest to Mr. Hiles for a valuable consideration. 

Q. Has the company ever complied with the offer which you made 
to the receiver—you would convey what was properly depot grounds, 
right of way, station grounds, etc.? 

A. As I have before stated, I always expected to give to the rail- 
road company ample depot grounds and the right of way connected 
with the — I owned along the line of the road, and I made a 
proposition to Mr. Case, as I have previously testified, that I was 
ready to deed, free of cost, such depot grounds and right of way 
when I was furnished with a bond to protect me in certain suits 
appealed by the railroad company, to prosecute which suits I had 


become bondsman. 


Cross- examination: 


Q. In making an offer to the receiver to convey to him certain 
right of way and depot grounds which stood in your name, subject 
to certain conditions which he was to perform, there was no conver- 
sation whatever about village lots? 

: A. No conversation at that time about any town sites or village 
ots. : 

. What was said? 

A. Nothing was said at all, except Theodore Case, the son of the 
receiver, asked me to give a list of all the lands which I owned upon 
or near the line of the Green Bay & Minnesota railroad. I replied 
that I owned lands along the line and near the line which I did not 
propose to either give or sell to the railroad company, but that I was 
willing to give a quitclaim deed free of all depot ground and right 
of way that stood in my name to be used by the company, and Mr. 
Timothy Case replied that that was all that was wanted ; they did 
not care about anything except the depot ground and right of way. 


For depositions of John I. Blair and William E. Dodge, part of 
complainant’s testimony- in- chief taken on commission, see pages 
303 to 313. 
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STATE OF WISCONSIN, i 
County of Trempealeau,, 


U. S. Circuit Court, Eastern District of Wisconsin. In Chancery. 


Timotny Case, Receiver G. B. & M. R. R., 
vs. 
David M. KEt.LY, Georce Hires, Hxx nr Ketcuum, and Tue 
ARCADIA MINERAL SPRING COMPANY. 


Ebenezer Thurston, being duly sworn, upon his oath says that he 
is and has been a resident of the town of Preston, in said county of 
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Trempealeau, in said State of Wisconsin, for the past, twenty-three 
years; that he has owned property in said town and is still the 
owner of property in said town; that during the year he conveyed 
to Messrs. Kelly, Ketchum, & Hiles, as officers of the Green Bay and 
Minnesota R. R. Co., the N. W. } of the S. E. }, section 16, township 
21, range 7 W., the same being forty acres. The consideration of 
said conveyance was that a depot should be erected by the Green 
Bay and Minnesota R. R. Company upon said land, and also a life 
pass furnished him for himself and wife over the entire line of the 
railroad of the said railroad company ; that said depot was built by 
the said parties or company, and passes were given him, one for the 
year in which the conveyance was made and the other for a portion 
of the following year; that he intended and desired and presumed 
that said property was conveyed to the said parties in trust for suid 
company ; that said parties represented to him that they were the 
company and the money was being used to build the road; that he 
is informed and believes that said property has been laid out in 
town lots by the said parties, and is k 

and that a number of lots have been sold by said parties to different 
purchasers in their own name, and that said lots are now being 
offered and negotiated for sale; that he is informed that said parties 
have conveyed those portions of said lands which has not been sold 
by them to George Hiles, and that he is now offering them for sale ; 
and deponent further deposes and swears that it was his inten- 
tion and desire to convey said property to said railroad company 
through the agents, Ketchum, Kelly, & Hiles, and he presumed and 
believed, when he made his deed of conveyance of said property, 
that the said Ketchum, Kelly, & Hiles were taking said property as 
officers of said railroad company and in trust for the said company; 
that he is the Ebenezer Thurston mentioned in the: petition of 
Timothy Case, as receiver of the G. B. & M. R. R. Co., against the 
said D. M. Kelly, Henry Ketchum, George Hiles, and the Arcadia 
Mineral Spring Company. 


EBENEZER x THURSTON. 


mark. 


Subscribed and sworn to before me this 17th day of July, 1879. 
W. B. COMAN, 
Notary Public of Trempealeau Co. 


288 = Praintirr’s Exnintr 11. Fr. Bloodgood, Exam'n'r, &c. 


This indenture, made the 20th day of July, in the year of our 
Lord one thousand eight hundred and seventy-seven, between Le- 
ander G. Merrill & Nancy, his wife,and Benjamin H. Merrill, & 
Catherine, his wife, all of Jackson county, Wisconsin, parties of the 
first part, and David M. Kelly, of Brown county, in said State, party. 
of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of one dollars to them in hand paid by the said party of 
the second part, the receipt whereof is hereby confessed and acknowl- 


nown as the village of Blair, 
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edged, have given, granted, bargained, sold, remised, released, aliened, 
| conveyed, and confirmed, and by these presents do give, grant, bar- 
| gain, sell, remise, release, alien, convey, and confirm, unto the said 
| party of the second part, his heirs and assigns, forever all those cer- _ ; 
„„ tain tracts, pieces, or parcels of land situate, lying, and being in the, 
county of Jackson, State of Wisconsin, and particularly described as 
follows, to wit: 
The southwest quarter of the southwest quarter of section No. 
7 twenty-three (23), in township No. twenty-three (23) north, of range 
No. four (4) west; also two other pieces or parcels of land, each one 
| hundred & fifty feet wide and lying one of them on each side 
| 289 of the right-of-way one hundred-foot-strip of the Green Bay 
& Minnesota Railroad Company, each commencing at the 
west line of the aforesaid forty-acre tract, and running thence west- 
ward and parallel with said railroad sixteen hundred feet (1,600), 
and making, with said right-of-way strip, a tract of land four hun- 
dred feet by sixteen hundred feet, excepting and reserving, however, 
from the several hereinbefore-described tracts eleven (11) certain 
portions thereof, delineated and marked with the names of the re- 
spective grantees thereof upon the map hereinafter contained, here- 
tofore conveyed to A. Sives, to Merrill & Loomis, to Mrs. Ormsby, 
| to E. Whitney, to a lodge of Odd Fellows, to J. Shaw, to A. J. Wil- 
| liams, to J. W. Hamilton, to H. Stanley, to Johnson & Comstock, and 
4 to school district No. (5) five, of the town of Alma, respectively, all 
: which eleven portions are part and parcel of the forty-acre tract 
| aforesaid ; also excepting and reserving as aforesaid so much of the 
ce ee southeast quarter of the southeast quarter of section twenty-two (22), 
: in the township and range aforesaid, as, in triangular form, has been 
| heretofore conveyed to and occupied by one M. Bone; also except- 
| ing and reserving as aforesaid —— timber upon said one hun- 
| dred and fifty foot strip, which timber shall be removed by the 
| grantors within sixty days after notice thereto; also excepting and 
| reserving as aforesaid all buildings on all and singular the afore- 
| said premises not belonging to the grantors, and the aforesaid de- 
scribed and hereby conveyed premises are hereby conveyed, subject 
to all existing legally laid out highways— 


(The following is the map mentioned.) 


a together with all and singular the hereditaments and 
| thereunto belonging or in anywise appertaining, and all the estate, 
| right, title, interest, claim, and demand whatsoever of the said parties 

— ot the first part, either in law or equity, either in possession or ex- 
pectancy, of and to the above-barguined premises and their heredit- 
aments and appurtenances: ä 

To have and to hold the said premises as above described, with 
the hereditaments & appurtenances, unto the said party of the second 
mart and to his heirs and assigns forever; and the said Leander G. 
4 ferrill & Benjamin H. Merrill, for themselves and for their heirs, 
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executors, and administrators, do covenant, grant, bargain, 
290 and agree to and with the said party of the second part, his 

heirs and assigns, that at the time of the ensealment and de- 
livery of these presents said grantors or some of them are well 
seized of the premises above described, as of good, sure, perfect, ab- - 
solute, and indefeasible estate of inheritance in the law in fee-simple, 
and that the same are free and clear of all incumbrances whatever, 
except such highways as aforesaid ; and that the above-bargained 
premises in the quiet and peaceable possession of the said party of 
the second part, his heirs and assigns, against all and every person 
or persons lawfully claiming the whole or any part thereof they 
will forever warrant and defend. 

In witness whereof the said parties of the first part have hereunto 

set their hands and seals the day and year first above written. 


L. G. MERRILL. SEAL. 
CATHERINE MERRILL. [sear 
B. H. MERRILL. SEAL. 
NANCY MERRILL. SEAL. 


Signed, sealed, and delivered in presence of—twenty-seven (27) 
changed to twenty-two (22) before execution— 
W. H. MORRIS, Jr. 
T. P. BINGHAM. 


StaTE OF WIscoxsix, 
County of Brown, 


Be it remembered that on the 20th day of July, A. D. 1877, per- 

sonally came before me the above named Leander G. Merrill, 

291 Nancy Merrill, Benjamin II. Merrill, & Catherine Merrill, 

to me known to be the persons who executed the foregoing 

deed, and acknowledged the same to be their free act and deed for 
the uses and purposes therein mentioned. 

[NOTARY SEAL.] T. P. BINGHAM, 
Notary Public, Brown Co., Wis. 


(Here follows diagram, marked p. 291.) 


(Endorsed.:) Register’s office, Jackson county. Recorded July 
23, 1877, at 9 o’clock a. m., in vol. 23 of deeds, page 517. Geo. II. 
Perkins, register. 


STATE OF WISCONSIN, \ 
County of Jackson, j ~* 


292 I, E. O. Guillord, register of deeds of the said county of 
Jackson, do hereby certify that 1 have carefully compa 
the annexed copy with the original warranty deed now on record in 
this office, and that it is a correct transcript therefrom and of the 
whole thereof. 


2 


e 


ana. 


* * 


DAVID M. KELLY ET Al. $29 


In testimony whereof I have hereunto set my hand officially and 
affixed the seal of said office, at Black River Falls, in said county, 
this 20th day of October, A. D. 1880. 

E. O. GULLORD, 


R of Deeds, 
By G. M. PERRY, Pep ty 


PL AIxrirr's Exnuinit No. 2. Fr. Bloodgood, Exam’r, &c. 


This indenture, made this twenty-ninth day of May, in the year 
of our Lord one thousand eight hundred and seventy-seven, between 
Sally E. Munger, of Seymour, Outagamie county, Wisconsin, party 
‘of the first part, and David M. Kelly, of the city of Green Bay, 
Brown county, Wisconsin, party of the second part, witnesseth - 

That the said party of the first part, for and in consideration of 
the sum of one dollar to her in hand paid by the said party of the 
second part, the receipt whereof is hereby confessed and acknowl- 
edged, has given, granted, bargained, sold, remised, released, aliened, 

conveyed, and confirmed, and by these presents does give, 
293 grant, bargain, sell, remise, release, alien, convey, and con- 

firm, unto the said party of the second part, his heirs and as- 
signs, forever all that certain tract, piece, or parcel of land situate, 
lying, and being in the county of Outagamie, State ‘of Wisconsin, 
and particularly described as follows, to wit: Being all that part or 
2 of the southeast quarter of the northeast quarter of section 
No. thirty-two (32), in township No. twenty-four (24) north, of range 
No. eighteen (18) east, which is bounded and described as follows, to 
wit: Commencing at a point situated twenty rods south of a point 
situated three hundred and thirty-three feet west of the northeast 
corner of the southeast quarter of the northeast quarter of section 
No. thirty-two (32), township No. twenty-four (24) north, range eight- 
een (18) east, said first-mentioned point being the southeast corner 
of the five-acre tract which was. conveyed April 1, 1873, by said 
party of the first part to said party of the second part, running 
thence west along the south boundary line of said last-mentioned 
tract a distance of six hundred and sixty (660) feet; thence south a 
distance of about five feet to the north boundary line of the Eust and 
West street, which, according to the recorded plat of Seymour, lies - 
between block No. 20 on the north and blocks numbers 21 and 22 
on the south; thence east along said north boundary line of said street 
a distance of 660 fect; thence north a distance of about five feet to the 
place of beginning, it being intended to convey by this deed all the 
land lying between the south boundary line of the five-acre tract 
aforesaid and the north boundary line of said East and West street, 
be the same more or less, together with all and singular the heredit- 
aments and appurtenances thereunto belonging or in anywise ap- 

pertaining, and all the estate, right, title, interest, claim, or 
294. demand whatsoever of the said party of the first part, either 

in law or equity, either in possession or expectancy, of, in, and 
to the above-bargained premises and their hereditaments and ap- 
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purtenances ; to have and to hold the said premises as above de- 
scribed, with the hereditaments and appurtenances, unto the said 
party of the second part and to his heirs and assigns forever. 

And the said Sally E. Munger, for her heirs, executors, and ad- 
ministrators, does covenant, bargain, and agree to and with the said 
party of the second part, his heirs and assigns, that at the time of 
the ensealing and delivery of these presents she is well seized of the 

remises above described as of a good, sure, perfect, absolute, and 
indefeasible estate of inheritance in the law in fee-simple, and that 
the same are free and clear from all incumbrances whatever ; and 
that the above-bargained premises in the quiet and peaceable pos- 
session of the said party of the second part, his heirs and assigns, 
against all and every person or persons lawfully claiming the whole 
or any part thereof she will forever warrant and defend. 

In witness whereof the said party of the first part has hereunto 

set her hand and seal the day and year first above written. 
295 SALLY E. MUNGER. [sl.] 


Signed, sealed, and delivered in presence of— 
C. E. McINTOSH. 
E. W. MERRILL. 


STATE OF WISCONSIN, 
County of Outagamie, { ~ * 


Be it remembered that on the 29th day of May, A. D. 1877, per- 
sonally came before me the above-named Sally E. Munger, to me 
known to be the person who executed the foregoing deed, and ac- 


knowledged the same to be her free act and deed for the uses and 


purposes therein mentioned. 5 
C. E. McINTOSH, 
Justice of the Peace. 


(Endorsed :) Register’s office, Outagamie county, Wis. Received 
for record the 3ist day of May, A. D. 1877, at 11 o’clock a. m., and 
recorded in vol. 41 of deeds, on page 415. J. A. Bertschy, register. 


STATE OF Wisconsin, County of Outagamie: 


I, Julius Tuehlke, register of deeds in and for the county and 
State aforesaid, do hereby certify that I have duly compared the 
foregoing and annexed copy of a deed, warranty, with the original 

record thereof as recorded in my said office on the 31st day 
296 of May, A. D. 1877, at 11 o clock a. m., in volume 41 of deeds, 


on page 415, and that the same is a correct transcript there 


from and of the whole thereof. 

In testimony whereof I have hereunto set my hand and. affixed 
the seal of my said office, at Appleton, this 2 day of September, 
A. D. 1880. 

[sEAL. ] JULIUS TUEHLKE, Register, 
By SAM. J. RYAN, Dep. 
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Tisis indenture, made this first day of April, in the year of our 
Lord one thousand eight hundred and seventy-three, between Sim- 
eon W. Munger & Samantha L., his wife, of the county of Outaga- 
mie, State of Wisconsin, parties of the first part, and David M. Kelly, 
of the city of Green Bay, in said State, party of the second part, 
witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of one dollar to them in hand paid by the said party of 
the second part, the receipt whereof is hereby confessed and ac- 
knowledged, have given, granted, bargained, sold, remised, released, 
aliened, conveyed, and confirmed, and by these presents do give, 
grant, bargain, sell, remise, release, alien, convey, and confirm, unto 

the said party of the second part, his heirs and assigns, for- 
297 ever all the certain tracts, pieces or parcels of land situate, 

lying, and —— in the county of Outagamie, State of Wis- 
consin, and particularly described as follows: All that part of the 
north half of the northeast quarter of section No. thirty-two (32), . 
in township No. twenty-four (24) north, range No. eighteen (18) east, 
which lies on the southwardly side of the northwardly side line of 
a strip of land one hundred feet in width, running through the 
eighty-acre tract aforesaid and other adjacent lands, extending fifty 
feet of such width on each side of the centre line of the track of the 
Green Bay & Lake Pepin railway as now laid and operated, except- 
ing and reserving, however, therefrom so much of said strip as was 
in the the spring of 1871 contracted to John Whitney; also that 
may of the northeast quarter of the northwest quarter of section 

o. thirty-three (39) in township and range aforesaid, which lies on 
the southwardly side of the northwardly side line of a strip of land 
one hundred (100) feet in width running through the forty-acre 
tract of land aforesaid and other — — extending fiſty ſeet 
of such width on each side of the centre line of the tract of the ruil- 
way aforesaid as now laid and operated, containing five acres of land, 
more or less, excepting and reserving, however, from the tract last 
aforesaid so much thereof as was, by the parties of the first part on 
the 19th of October, 1870, conveyed to the Green Bay & Lake Pepin 
Railway Company, together with all and singular the hereditaments 
and appurtenances thereunto belonging or in anywise appertaining; 
and all the estate, right, title, interest, claim, or demand whatsoever 
of the said parties of the first part, either in law or equity, either in 
possession or expectancy, of, in, and to the above-bargained premises 
and their hereditaments and appurtenances : ’ 

To have and to hold the said premises as above described, with 

the hereditaments and appurtenances, unto the said party of 
298 the second part and to his heirs and assigns forever. 

And the said Simeon W. Munger, for himself, for his heirs, ex- 
ecutors, and administrators, doth covenant, grant, bargain, and agree 
to and with the said party of the second part, his heirs and assigns, 
that at the time of the ensealing and delivery of these presents he 
is well seized of the premises above described as of a good, sure, 
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rfect, absolute, and indefeasible estate of inheritance in the law, 
in fee-simple, and that the same are free and clear from all incum- 
brances whatever, and that the above-bargained premises in the 
quiet and peaceable possession of the said party of the second part, 
his heirs and assigns, against all and every person or persons law- 
fully claiming the whole or any part thereof he will forever war- 
rant and defend. 
In witness wheref the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 
S. W. MUNGER. SEAL. 
SAMANTHA L. MUNGER. [seEAt. 


Signed, sealed, and delivered in presence of— 


G. A. RANDALL, 
C. E. McINTOSH. 


Srark OF WISCONSIN, aaa 
County of Outagamie, { ~ * 


Be it remembered that on the 1st day of April, A. D. 1873, 

299 personally came before me the above-named Simeon W. 

lunger & Samantha L., his wife, to me known to be the 

versons who executed the said deed, and acknowledged the same to 

0 — free act and deed for the uses und purposes therein men- 
tioned. 

[NOTARY SEAL.] C. E. McINTOSH, 
| Notary Public. 


(Endorsed :) Register’s office, Outagamio county, Wis. Received 
for record the 2 day of January, A. D. 1877, at 9. 0’clock a. m., and 
recorded in vol. 41 of deeds, on page 90. , register. 


STaTE OF Wisconsin, County of Outagamie : 


I, Julius Tuehlke, register of deeds in and for the county and 
State aforesaid, do hereby certify that I have duly compared the 
foregoing and annexed copy of a W. deed with the original record 
thereof as recorded in my said office, on the 2d day of January, A. 
D. 1877, at 9 o'clock a. m., in volume 41 of deeds, on page 90, and 
that the same is a correct transcript therefrom and of the whole 
thereof. 

In testimony whereof I have hereunto set my hand and affixed 
—— seal of my said office at Appleton, this 2 day of Sept., A. D. 

[SEAL. ] J. TUEHLKE, Register, 
By S. J. RYAN, Dep. 
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This indenture, made this first day of April, in the year of our 
Lord one thousand eight hundred and seventy-three, between Sally 
E. Munger, of the county of Outagamie & State of Wisconsin, parties 
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of the first part, and David M. Kelly, of the city of Green Bay, in 
said State, party of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of one dollar to them in hand paid by the said party of 
the second part, the receipt whereof is hereby confessed and aeknowl- 
edged, have given, granted, bargained, sold, remised, released, aliened, 
conveyed, and confirmed, and by these presents do give, grant, 
bargain, sell, remise, release, alien, convey, and confirm, unto the 
said party of the second part, his heirs and assigns, forever all that 
certain tract, piece, or parcel of land situate, lying, and being in the 
county of Outagamie, State of Wisconsin, and particularly described 
as follows, to wit: 

All that part of the southeast quarter of the northeast quarter of 
section thirty-two (32), township twenty-four (24) north, range’ 
eighteen (18) east, bounded as follows: Commencing at a point 
three hundred and thirty-three (333) feet west of the northeast cor- 

ner of said southeast quarter of northeast quarter of section 
301 thirty-two (32), thence west forty rods; thence south twenty 

rods; thence east forty rods; thence north twenty rods, to 
place of beginning, containing five acres of ground, together with 
all and singular the hereditaments and appurtenances thereunto 
belonging or in any wise appertaining, — all the estate, right, 
title, interest, claim, or demand whatsoever of the said party of the 
first part, either in law or equity, either in possession or —— 
of, in, and to the above-bargained premises and their hereditaments 
and appurtenances ; to have and to hold the said premises as above 
described, with the hereditaments and appurtenances, unto the said 
party of the second part and to his heirs and assigns forever. 

And the said Sally E. Munger, for herself & for her heirs, execu- 
tors, and administrators, doth covenant, grant, bargain, and agree 
to and with the said party of the second part, his heirs and assigns, 
that at the time of the ensealing and delivery of these presents she 
is well seized of the premises above described as of a good, sure, 
perfect, absolute, and indefeasible estate of inheritance in the law, in 
oe and that the same are free and clear from all incum- 

rances whatever, and that the above-bargained premises 
302 in the quiet and peaceable possession of the said party of the 
second part, his heirs and assigns, against all and every per- 
son or persons lawfully ciaiming the whole or any part thereof she 
will forever warrant and defend. 
In witness whereof the said party of the first part has hereunto 
set her hand and seal the day and year first above written. 


SALLY E. MUNGER. [seat] 


Signed, sealed, and delivered in the presence of— 


C. E. McINTOSH. 
G. A. RANDALL. 
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STATE OF WISCONSIN, \ 
County of Outagamie, 


Be it remembered that on the Ist day of April, A. D. 1873, per- 
sonally came before me the above-named Sally E. Munger, to me 
known to be the person who executed the said deed, and acknowl- 
edged the same to be her free act and deed for the uses and pur- 
poses therein mentioned. 


[NOTARY SEAL. ] C. E. McINTOSH, 
Notary Public. 


(Endorsed :) Register’s office, Outagamie county, Wis. Received 
for record the 2 day of Jan., A. D. 1877, at 9 o’clock, a. m., and re- 
corded in vol. 41 of deeds, on page 91. —— , register. 


SratE OF Wiscoxsix, 
County of Outagamie, 


303 I, Julius Tuchlke, register of deeds in and for the county 

and State aforesaid, do hereby certify that I have duly com- 
pared the foregoing and annexed copy of a warranty deed with the 
original record thereof as recorded in my said office on the 2d day 
of Jan., A. D. 1877, at 9 o’clock a. m., in volume 41 of deeds, on 
page 91, and that the same is a correct transcript therefrom and of 
the whole thereof. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of my said office, at Appleton, this 2d day of Sept., A. D. 
1880. 

[sEAL. ] JULIUS TUEHLKE, Register, 
By SAM. J. RYAN, Dep. 


PLAINtiFF’s Exuinit No. 5. Fr. Bloodgood, Exam’r, &e. 


This indenture, made this first day of April, in the year of our 
Lord one thousand eiglit hundred and seventy-three, between Henry 
Robbins & Minnie, his wife, of the county of Outagamie & State of 
Wisconsin, parties of the first part, and David M. Kelly, of the city 
of Green Bay, in said State, party of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of one dollar to them in hand paid by the said party of 

the second part, the receipt whereof is hereby confessed and 
301 acknowledged, have given, granted, bargained, sold, remised, 

released, aliened, conveyed, and confirmed, and by these pres- 
ents doth give, grant, bargain, sell, remise, release, alien, co:ivey, and 
confirm, unto the said party of the second part, his heirs and assigns, 
forever all that certain tract, piece, or parcel, of land situate, lying, 
and being in the county of Outagamie, State of Wisconsin, and 
bounded as follows, to wit: i 

Commencing at a point two hundred and thirty-seven (237) feet 
north of the southeast corner of the northwest quarter of the north- 
west quarter of section thirty-three (23), town. twenty-four (24) 
north, range eighteen (18) east, thence north three hundred and 
twenty-eight and two-tenths (328%) feet; thence west nine hundred 
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and fifty-four and five-tenths (954,%) feet to a point three hundred 
and thirty feet east of the west line of said section thirty-three; 
thence south two hundred and twenty-eight and two-tenths (228,4) 
feet to a point fifty feet north of the center line of the Green Bay 
and Lake Pepin railway ; thence westerly parallel to said center line 
of railway to the west line of said section thirty-three; thence south 
one hundred feet; thence easterly parallel to center line of said rail- 
way to the place of beginning, containing eight (8) acres of ground, 
more or less. 

This deed is intended to convey a strip of land fifty feet wide on 
each side of the center line of the Green Bay and Lake Pepin rail- 
way through the N. W. quarter of the N. W. quarter of said section 
thirty-three, and also a tract of five acres ——— same, together 
with all and singular the hereditaments an — there- 
unto belonging or in anywise appertaining, and all the estate, right, 
title, interest, claim, or demand whatsoever of the said parties of the 
first part, either in law or equity, either in possession or expectancy, 
of, in, and to the above-bargained premises and their hereditaments 
and appurtenances; to have and to hold the said premises as above 
described, with the hereditaments and appurtenances, unto the said 

party of the second part and to his heirs and assigns forever. 
305 And the said Henry Robbins, for himself, for his heirs, ex- 

ecutors, and administrators, doth covenant, bargain, and agree 
to and with the said party of the second part, his heirs and assigns, 
that at the time of the ensealing and delivery of these presents he is 
well seized of the premises above described as of a good, sure, per- 
fect, absolute, and indefeasibie estate of inheritance in the law, in 
fee-simple, and that the same are free and clear from all incum- 
brances whatever, and that the above-bargained premises in the 
quiet and peaceable possession of the said party of the second part, 
his heirs and assigns, against all and every person or persons law- 
fully claiming the whole or any part thereof be will forever warrant 
and defend. 

In witness whereof the suid parties of the first part have hereunto 
set their hands and seals the day and year first above written. 

HENRY ROBBINS. [su. 
MINNIE ROBBINS. [sea 4 


Signed, sealed, and delivered in presencd of—all interlinentions 
& erasures before signing— 
C. E. McINTOSH. 
G. A. RANDALL. 


Srarx OF Wiscoxsix, County of Outagamie: 


Be it remembered that on the first day of April, 1873, per- 
306 sonally came before me the above-named Henry Robbins and 
Minnie, his wife, to me known to be the persons who executed 
the said deed, and acknowledged the same to be their free act and 
deed for the uses and purposes therein mentioned. 
[NOTARY 8EAL.] C. E. McINTOSH, 
Notary Public. 
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(Endorsed :) Register’s office, Outagamie county, Wis. Received 
for record the 2d day of January, A. D. 1877, at 9 o’clock a. m., and 
recorde:| in vol. 41 of deeds on page 92. register. 


STATE OF WISCONSIN, N 8 
County of Outagamie, { ~* 

I, Julius Tuehlke, register of deeds in and for the county and State 
aforesaid, do hereby certify that I have duly compared the foregoing 
and annexed copy of a W. deed with the original record thereof as 
recorded in my said office on the 2d day of January, A. D. 1877, at 
9 o’clock a. m., in volume 41 of deeds, on page 92, and that the same 
is a correct transcript therefrom and of the whole thereof. 

In testimony whereof I have hereunto set my hand, and affixed 
the seal of my said office, at Appleton, thig 2d day of September, A. 
D. 1880. 

[SAL.] JULIUS TUEIILKE, Megister, 
By SAM. J. RYAN, Dep. 


307 [I'LAIxTIrr's Exnintr No. 6. Fr. Bloodgood, Examiner, &e. 


This indenture, made this first day of April, in the year of our 
Lord one thousand eight hundred and seventy-six, between Fred- 
erick Muhl and Dorothea Muhl, his wife, of Outagamie county, Wis- 
consin, parties of the first part, and David M. Kelly, of the city of 
Green Bay, Brown county, Wisconsin, party of the second part, wit- 
+ nesseth : 

That the said parties of the first part, for and in consideration of 
the sum of one dollar and other valuable considerations them thereto 
moving and to them in hand paid by the said party of the second 
part, the receipt whereof is hereby confessed and acknowledged, 

lave given, granted, bargained, sold, remised, released, aliened, con- 
veyed, and confirmed, and by these presents do give, grant, bargain, 
sell, remise, release, alien, convey, and confirm, unto the said party 
of the second part, his heirs and assigns, forever all that certain tract, 
piece, or parcel of land situate, lying, and being in the county of Out- 
agamie, State of Wisconsin, and particularly described as follows, 
to wit: 

All that part of the southeast quarter of the northwest quarter 

of section No. thirty-three (33), in township No. twenty-four 
308 (24) north, of range eighteen (18) east, bounded and described 

as follows, to wit: Commencing at the northwest corner of 
said southeast quarter of the northwest quarter; thence running 
southwardly on and along the westerly boundary line of said Gov- 
ernment subdivision, a part of which boundary line is the easterly 
— line of block No. forty-five (45), in D. M. Kelly’s addition 
to the village of Seymour, according to the recorded plat of said 
addition, a distance of two hundred and thirteen (213) feet; thence 
running eastwardly a distance of one thousand and thirty (1,080) 
feet on and along the southerly boundary line of said block, con- 
sidered as produced and parallel with the southerly boundary line 
of said Government subdivision: thence running northwardly on 
and along a line drawn parallel with the easterly boundary line of 
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said Government subdivision to the southerly boundary line of the 
100-feet strip of land now used and occupied by the Green Bay and 
Minnesota Railroad Company as its right of way across a portion 
of said Government subdivision ; thence running on and along said 
southerly boundary line of said 100-feet strip of land to the point 
of its intersection with the northerly boundary line of said Govern- 
ment subdivision; thence along the northerly boundary line of said 
Government subdivision to the place of beginning, containing five 
(5) acres of land, more or less, together with all and singular the 
hereditaments and appurtenances thereunto belonging or in any- 
wise appertaining ; pa all the estate, right, title, interest, claim, or 
demand whatsoever of the said parties of the first part, either in 
law or equity, either in possession or expectancy, of, in, aud to the 
above-bargained premises and their hereditaments and appurte- 
nances : 

To have and to hold the said premises as above described, 
with the hereditaments and appurtenances, unto the said party of 
the second part and to his heirs and assigns forever. 

And the said Frederick Muhl, for himself & for his heirs, execu- 
tors, and administrators, doth covenant, grant, bargain, and agree 
to and with the said party of the second part, his heirs and assigns, 

that at the time of the ensealing and delivery of these pres- 
309 ents he was well seized of the premises above described as of 

a good, sure, perfect, absolute, and indefeasible estate of in- 
heritance in the law, in fee-simple, and that the same are free and 
clear from all incumbrances whatever, and that the above-bargained 
premises in the quiet and peaceable possession of the said party of 
the second part, his heirs and assigns, against all and every person 
or persons lawfully claiming the whole or any part thereof he will 
forever warrant and defend. 

In witness whereof the said parties of the first part have here- 
unto set their hands and seals the day and year first above written. 

FREDERICK MUEHL. [SEAL 
DOROTHEA MUEHL. [sEAt. 


Signed, sealed, and delivered in presence of— 
C. E. McINTOSH. 
LIZZIE MUEHL. 


STATE OF WISCONSIN, 2 a 
County of Oulagamie,, 


Be it remembered that on the 29th day of July, A. D. 1876, per- 
sonally came before me the above-named Frederick Muhl & Dor- 
othea Muhl, his wife, to me known to be the persons who executed 
the foregoing deed, and acknowledged the same to be their free act 
and deed for the uses and purposes therein mentioned. 

C. E. McINTOSH, 
Justice of the Peace. 


310 (Endorsed :) Register’s office, Outagamie county, Wis. Re- 


ceived for record the 5 day of Aug., A. D. 1876, at 9 o’clock a.m., 
and recorded in vol. 40 of deeds, on page 432. —— ——, register. 
43—147 
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STATE OF WISCONSIN, 
County of Outagamie, 


I, Julius Tuehlke, register of deeds in and for the county and State 
aforesaid, do hereby certify that I have duly compared the foregoing 
and annexed copy of a war. deed with the original record thereof as 
recorded in my said office on the 5th day of August, A. D. 1876, at 9 
o’clock a. m., in volume 40 of-deeds, on page 432, and that the same 
is a correct transcript therefrom and of the whole thereof. 

In testimony whereof I have hereunto set my hand and affixed 
— seal of my said office, at Appleton, this 2d day of September, A. 

). 1880. 
[SEAL.] JULIUS TUEHLKE, Register, 
By SAM. J. RYAN, Dep. 


PLarntier’s Exuipit No. 7. Fr. Bloodgood, Examiner, &c. 


This indenture, made this first day of April, in the year of our 
Lord one thousand eight hundred and seventy-three, between Fred- 
erick Mühl and Dorothea Mihl, his wife, of Outagamie county & 

State of Wisconsin, parties of the first part, and David M. 
311 Kelly, of the city of Green Bay, in said State, party of the 
second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of one dollar to them in hand paid by the said party of the 
second part, the receipt whereof is hereby confessed and acknowl- 
edged, have given, granted, bargained, sold, remised, released, 


aliened, conveyed, and confirmed, and by these presents do give, 


grant, bargain, sell, remise, release, alien, convey, and confirm, unto 
the said party of the second part, his heirs and assigns, forever all 
the certain tracts, pieces, or parcels of land situate, lying, and being 
in the county of Outagamie, State of Wisconsin, and particularly 
described as follows, to wit: 

All that part of the southwest quarter of the northwest quarter of 
section thirty-three (33) bounded as follows: Commencing two hun- 
dred and ninety-seven (297) feet east of the northwest corner of said 
southwest quarter of northwest quarter of section thirty-three (33) ; 
thence east on north line of said forty-acre tract one thousand and 
twenty-three (1,023) feet to the east line of said forty-acre tract ; 
thence south on the east line of said forty-acre tract two hundred 
and thirteen (213) feet; thence west one thousand and twenty-three 
(1,023) feet; thence north two hundred and thirteen (213) feet to 
place of beginning, containing five acres of land, more or less; also 
all that part of the southeast quarter of the northwest quarter of said. 
section which lies within a strip of land one hundred (100) feet in 
width, running through the forty-acre tract last aforesaid and other 
adjacent lands, and extending fifty feet of such width on each side 
of the center line of the Green Bay aad Lake Pepin railway as now 
laid and operated, together with all and singular the hereditaments 
and a thereunto belonging or in anywise appertaining, 
and all the estate, right, title, interest, claim, or demand whatsoever 
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of the said parties of the first part, either in law or equity, 
u 


312 either —— or expectancy, of, in, and to the vo- 

bargained premises and their hereditaments and appurte- 
nances; to have and to hold the said premises as above described, 
with the hereditaments and appurtenances, unto the said party of 
the second part and to his heirs and assigns forever. 

And the said Frederick Mühl, for himself & for his heirs, ex- 
ecutors, and administrators, doth covenant, grant, bargain, and agree 
to and with the said party of the second part, his heirs and assigns, 
that at the time of the ensealing and delivery of these presents 
he is well seized of the premises above described as of a „sure, 

verfect, absolute, and indefeasible estate of inheritance in the law, 
in fee-simple, and that the same are free and clear from all incum- 
brances whatever, and that the above-bargained premises, in the 
quiet and peaceable possession of the said party of the second part, 
his heirs and assigns, against all and every person or persons law- 
fully claiming the whole or any part thereof he will forever war- 
rant and defend. 

In witness whereof the said parties of the first part have hereunto 

set their hands and seals the day and year first above written. 
313 FREDERICK MUEHL. [seat. 
DOROTHEA MUHL. SEAL. 


Signed, sealed, and delivered in presence of— 
C. E. McINTOSH. 
G. A. RANDALL. 


STATE OF WISCONSIN, N 
County of Ouagamie,, 


Be it remembered that on the Ist day of April, A. D. 1873, per- 
sonally came before me the above-named Frederick Mühl & Doro- 
thea, his wife, to me known to be the persons who executed the said 
deed, and acknowledged the same to be their free act and deed for 
the uses and purposes therein mentioned. 

[NOTARY SEAL. ] C. E. McINTOSH, 
Notary Public. 


(Endorsed :) Register’s office, Outagamie county, Wis. Received 
for record the 2d day of Jun., A. D. 1877, at 9 o’clock a. m., and re- 
corded in vol. 41 of deeds, on page 93. ————, register. 


STATE OF WISCONSIN, \ 
County of Outagamie, : 


I, Julius Tuehlke, register of deeds in and for the county and 
State aforesaid, do hereby certify that I have duly compared the fore- 
going and annexed copy of a warranty deed with the original record 
thereof as recorded in my said office on the 2d day of January, A. 

D. 1877, at 9 o’clock a. m., in volume 41 of deeds, on page 93, 
314 and that the same is a correct transcript therefrom and of the 
whole thereof. 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of my said oflice, at Appleton, this 2d day of September, 
A. D. 1880. 

[SEAL ] JULIUS TUEHLKE, Register, 
By SAM. J. RYAN, Dep. 


Prarntire’s Exnimtr No. 8. Fr. Bloodgood, Examiner. 


This indenture, made the 25d day of August, in the year of our 
Lord one thousand eight hundred and seventy-three, between Eben- 
ezer Thurston & Mary E., his wife, of the tuwn of Preston, in the 
county of Trempealeau and State of Wisconsin, party of the first 
part, and David M. Kelly, Henry Ketchum, & George Hiles, all 
of the State of Wisconsin, parties of the second part, witnesscth: 

That the said part- of the first part, for and in consideration of 
the sum of one dollars to us in hand paid by the said parties of the 
second part, the receipt whereof is hereby confessed and acknowl- 
edged, ha- given, granted, bargained, sold, remised, released, aliened, 
conveyed, and confirmed, and by these presents doth give, grant, 
bargain, sell, remise, release, alien, convey, and confirm, unto the 

said parties of the second part, their heirs and assigns, forever 
315 the following-described real estate, situated in the county of 
Trempealeau and State of Wisconsin, to wit : 

All of the northwest quarter of the southeast quarter of section 
sixteen, town. twenty-one (21), range seven (7) west, containing 
forty acres of land, according to Government survey, together with 
all and singular the hereditamerts and — thereunto 
belonging or in anywise appertaining, and all the estate, right, title, 
interest, claim, or demand whatsoever of the said parties of the first 

rt, either in law or equity, either in possession or expectancy, of, 
in, and tothe above-bargained premises, with ‘the hereditaments and 
appurtenances : 5 

o have and to hold the said premises above described, with the 
hereditaments and appurtenances, unto the said parties of the second 
part, their heirs and assigns, forever ; and the said Thurston & wife, 
fur their heirs, executors, and administrators, doth covenant, grant, 
bargain, and agree to and with the said parties of the second part, 
their heirs and assigns, that at the time of ensealing and delivery 
of these presents they were well seized of the premises above de- 
scribed as of a good, sure, perfect, absolute, and indefeasible estate 
of inheritance in the law, in fee-simple, and that the same are 
316 free and clear from all incumbrances whatever, and tiat the 
above-bargained premises in the quiet and peaceable posses- 
sion of the said parties of the second part, their heirs and assigns, 
against all and every person or persons lawfully claiming the whole 
or any part thereof they will forever warrant and defend. 

In witness whereof the said parties of the first part hath hereunto 
set their hands and seals the day and year first above written. 

EBENEZER THURSTON. [t. s. 
MARY E. THURSTON. 1. S.] 
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Signed, sealed, and delivered in presence of— 
DUKE PORTER. 
HENRY LAKE. 


Strate OF WISCONSIN, 3 
County of Trempeuleau, ~* 


Be it remembered that on the 22d day of August, A. D. 1873, per- 
sonally came before me the above-named Ebenezer Thurston & 
Mary E., his wife, to me known to be the persons who executed the 
said deed, and acknowledged the same to be their free act and deed 
for the uses and purposes therein mentioned. 

HENRY LAKE, 
Justice of the Peace. 
STateE OF WISCONSIN, N 
Trempealeau County, 


OFFICE OF THE ReGIsTeR OF Dos. 


I, John O. Melby, register of deeds in and for said county, 

317 do hereby certify that I have carefully compared the foregoing 

and annexed copy of warranty deed with the records in my 

office, and that it is a true transcript thereof and of the whole thereof 

as the same remains of record in this office of register of deeds, on 

page 42, volume 16, of deeds, and the same was recorded March 31, 
1876, at 4 o’clock p.m. 

Wiiness my hand and official seal, at Whitehall, this 5th day of 

August, A. D. 1880. 
[SEAL.] JOHN O. MELBY, 
Register of Deeds. 


Piatntire’s Exninrr No. 9. Fr. Bloodgood, Examiner, &c. 


This indenture, made this twenty-second day of October, in the 
year of our Lord one thousand eight hundred and seventy-two, be- 
tween Marquis Wood & Jenny, his wife, of the town of Little Wolf, 
county of Watpaca & State of Wisconsin, parties of the first part, 
and David M. Kelly, of Green Bay, State of Wisconsin, party of the 
second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of one dollar, to them in hand paid by the said party of the 

second part, the receipt whereof is hereby confessed and ac- 
318 knowledged, hath given, granted, bargained, sold, remised, 

released, aliened, conveyed, and confirmed, and by these 
presents doth give grant, bargain, sell, remise, release, alien, convey, 
and confirm, unto the said purty of the second part, his heirs and 
assigns, forever the following-described real estate, situated in the 
county of Waupaca and State of Wisconsin, to wit: 

All of the west half of the northeast quarter & the north half of 
the northeast quarter of the southeast quarter of section twenty- 
one (21). town. twenty-three (23), range thirteen (13) eust, in the 
county and State aforesaid, supposed to contain one hundred acres 
of land according to Government survey, together with all and 
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singular the hereditaments and —— thereunto belonging 
or in anywise appertaining, and all the estate, right, title, interest, 
claim, or demand whatsoever of the said parties of the first part, 
either in law or equity, either in possession or expectancy, of, in, and 
to the above-bargained premises and their hereditaments and ap- 
purtenances; to have and to hold the said premises as above de- 
scribed, with the hereditaments and appurtenances, unto the said 
party of the second part and to his heirs and assigns forever. 
And the said Wood & wife, for themselves, their heirs, 
319 execttors, and administrators, doth covenant, grant, bargain, 
and agree to and with the said party of the second part, his 
heirs and assigns, that at the time of the ensealing and delivery of 
these presents they were well seized of the premises above described 
as of a good, sure, perfect, absolute, and indefeasible estate of inherit- 
ance in the law, in fee-simple, and that the same are free and clear 
from all incumbrances whatever, and that the above-bargained 
premises in the quiet and peaceable possession of the said party of 
the second part, his heirs and assigns, against all and every person 
or persons lawfully claiming the whole or any part thereof they will 
forever warrant and defend. 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals-the day and year first above written. 
MARQUIS WOOD. ISszEAL. 
g JENNIE WOOD. SEAL. 


Signed, sealed, and delivered in presence of— 
T. II. EARLE. 
E. A. SCOTT. 


STATE OF WISCONSIN, : 
County of Waupaca, 


Be it remembered that on the 22d day of October, A. D. 1872, 
personally came before me the above-named Marquis Wood & Jen- 
nie, his wife, to me known to be the persons who executed 
320 the said deed, and acknowledged the same to be their free act 
and deed for the uses and purposes therein mentioned. 
E. A. SCOTT, 
Justice of the Peace. 


received for record at 8 o’clock a. m., April 4th, 1876. 
OLE O. HOLE, Register. 
StTaTE OF WISCONSIN, 
Waupaca County, } 


I, J. II. Woodworth, register of deeds in and for the county of 
Waupaca, State of Wisconsin, do hereby certify that I have com- 
pared the foregoing with the original record of a warranty deed and 
acknowledgment of same and certificate of record thereof from Mar- 
quis Wood & wife to David M. Kelly, recorded in this office on the 
4th day of April, A. D. 1876, at 8 o’clock a. m., in vol. 43 of deeds, 
page 288, and that it is a correct transcripi therefrom and the whole 
thereof as the same remains in my office and custody. 
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In testimony whereof I have hereunto set my hand and affixed 
my official seal this 31st day of August, A. D. 1880. 
[LszAl.] J. H. WOODWORTH, 
. Register of Deeds. 


PLaintiFr’s Exnimr No. 10. Fr. Bloodgood, Examiner, &e. 


This indenture, made this twentieth day of July, in the 

321 year of our Lord one thousand eight hundred and seventy- 
three, between Isanc A. Briggs and Elizabeth, his wife, of the 
county of Trempealeau and State of Wisconsin, of the first part, 
and Geo. Hiles and Henry Ketchum, of the county of Wood and 
State of Wis., of the second part, witnesseth : 

That the said part- of the first part, for and in consideration of the 
sum of eight hundred dollars to them in hand paid by the partys of 
the — part, the receipt of which is hereby acknowledged, have 
given, granted, bargained, sold, remised, released, aliened, and con- 
firmed, and by these presents do give, grant, bargain, sell, remise, 
release, alien, and confirm, unto the said part- of the second part, — 
heirs and assigns, forever the following-described premises and 
real estate, lying and being in the county of Trempealeau and State 
of Wisconsin, to wit: 

The west half of northeast quarter and the southwest — of north- 
west quarter and the northwest — of southwest quarter and all of 
the northeast quarter of southwest quarter lying north of Main 
street, in the village of Arcadia, and northwest of railroad track ; all 
of the southeast quarter of northwest quarter lying east of the 
Trempealeau river; also ten acres of the northwest — of southeast 
quarter, being in the N. W. corner, forty rods square ; all of the 
above-described land lying and being in sec. 32, town. twenty-one 
north, of range nine west. One-third of the above-described land 
is deeded to Henry Ketchum and two-thirds of the above-described 
land is deeded to George Hiles, it all being joint property, about two 
hundred acres; the same more or less; together with all and sin- 

ular the hereditaments and appurtenances thereunto be- 

322 longing or in anywise appertaining, and the reversion and 

reversions, remainder and remainders, and the issues and 

profits thereof, and all the estate, right, title, interest, or claim or 

demand whatsoever of the said parties of the first part, either in 

law or equity, of and to the above-bargained premises, with the here- 
ditaments and appurtenances : 

To have and to hold the said premises above bargained and de- 
scribed, with the appurtenances, unto the said party of the second 
part, their heirs and assigns, forever; and the said Isaac A. Briggs 
and Elizabeth, his wife, for themselves and their heirs, execu- 
tors, and administrators, do covenant, grant, bargain, and agree 
to and with the said parties of the second part, their heirs and 
assigns, that at the time of ensealing and delivery of these presents 
they are well seized of the premises above conveyed as of good, sure, 
perfect, absolute, and indefeasible estate of inheritance in the law 
und fee-simple, and have good right, full power, and lawful authority 
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to grant, bargain, sell, and convey the same in manner and form 
aforesaid, and the same is free and clear of all former and other 
grants, bargains, sales, liens, judgments, taxes, assessments, and in- 
cumbrances of what kind and nature soever; and the parties of 
the first part the above-bargained premises in the quiet 
323 and peaceable possession of the said parties of the second 
part, their heirs and assigns, against all and every person or 
persons lawfully claiming or to claim the whole or any part thereof 
will warrant and forever defend. 
In witness whereof the said parties of the first part have here- 
unto set their hands and seals the day and year first above written. 
| I. A. BRIGGS. SEAL. 
ELIZABETH BRIGGS. [srat. 


Signed, sealed, and delivered in presence of— 
E. D. GORTON. 
J. W. HILES. 


SrArH OF WISCONSIN, 
County of Trempealeau, 


Be it remembered that on the twenty-first day of July, A. D. 1873, 
versonally came before me the above-named I. A. Briggs and Eliza- 
eth, his wife, to me known to be the persons who executed the 
foregoing deed, and acknowledged the execution thereof to be 

their free act and deed for the uses and purposes therein men- 


tioned. 
P. H. VARNEY, 
Justice of the Peace. 
STATE OF WISCONSIN, ; 
Trempealeau a, 


OFFICE OF THE REGISTER OF DEEDs. 
I, John O. Melby, register of deeds in and for said county, do 
hereby certify that I have carefully compared the annexed & 
324 foregoing copy of warrantee deed with the records in my 
office, and that it is a true transcript thereof and of the whole 
thereof as the same remains of record in this office of register of 
deeds on page 573, volume 13, of deeds, and the same was duly re- 
corded October 29, 1874, at 4 o’clock p. m. 
Witness my hand and official seal, at Whitehall, this Sth day of 
August, A. D. 1880. 
[sEAL. ] JOHN O. MELBY, 
Register of Deeds. 


PLatntiFr’s Exninrr No. 11. Fr. Bloodgood, Examiner, &c. 


This indenture, made the twenty-seventh day of December, in the 
year of our Lord one thousand eight hundred and seventy-three, 
between David W. Wade and Harriet M. Wade, his wife, of the 
county of Trempealeau, State of Wisconsin, of the first part, and 
Henry Ketchum, of the county of Waupaca, State of Wisconsin, 
of the second part, witnesseth : 

That the anid parties of the first part, for and in consideration of 
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the sum of one hundred dollars to them in hand paid by the said 
party of the second part, the receipt whereof is hereby confessed 
and acknowledged, have given, granted, bargained, sold, remised, 
released, aliened, conveyed, and confirmed, and by these presents 

do give, grant, bargain, sell, remise, release, alien, convey, and 
325 confirin, unto the said party of the second part, his heirs and 

assigns, forever the following-described premises and real estate, 
lying and being in the county of Trempealeau, State of Wisconsin, 
to wit: 

Northeast quarter of the southwest quarter and the northwest — 
of the southeast quarter of section twenty-three (23), town. twenty- 
two (22) north, of range eight (8) west, together with all and singular 
the hereditaments and appurtenances thereunto belonging or in 
anywise appertaining, — the reversion and reversions, remainder 
and remainders, and the issues and profits thereof, and all the estate, 
right, title, interest, claim, or demand whatsoever of the said party 
of the first part, either in law or equity, of and to the above-bar- 
gained premises, with the hereditaments and appurtenances: 

To have and to hold the said premises above bargained and de- 
scribed, with the appurtenances, unto the said party of the second 
part, his heirs and assigns, forever; and the said David W. Wade 
and Harriet M., his wife, for themselves and their heirs, executors, 
and administrators, do covenant, grant, bargain, and agree to and 
with the said party of the second part, his heirs and assigns, that at 
the time of ensealing and delivery of these presents they were well 

seized of the premises above conveyed as of good, sure, per- 
326 feet, absolute, and indefeasible estate of inheritance in the law 

and fee-simple, and have good right, full power, and lawful 
authority to grant, bargain, sell, and convey the same in manner 
and ijorm aforesaid, and the same is free and clear of all former and 
other grants, bargains, sales, liens, judgments, taxes, assessments, 
and incumbrances of what kind and nature soever ; and the above- 
bargained premises, in the 4 and peaceable possession of the 
said party of the second part, heirs and assigns, against all and — 
person or persons lawfully claiming or to claim the whole or an 
part thereof will warrant and forever defend. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 


DAVID W. WADE. SEAL. 
HARRIET M. CALDWELL WADE. ISEAIL. 


Signed, sealed, and delivered in presence of— 
T. H. EARLE. 


STATE OF WISCONSIN, I ; 
County of Trempealeau,, 


Be it remembered that on the 27th day of December, A. D. 1873, 
rsonally came before me the above-named David W. Wade and 
arriet M., his wife, to me known to be the persons who executed 
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the foregoing deed, and acknowledged the execution thereof to be 


their free act and deed for the uses and purposes therein men- 
327 tioned. 
[SEAL OF NOTARY. ] T. H. EARLE, 
Notary Public. 


State OF WISCONSIN, 1 
88. 
Trempealeau County, | 


OFFICE OF THE REGISTER OF DEEDS. 


I, John O. Melby, register of deeds in and for said county, do 
hereby certify that I have carefully compared the annexed and fore- 
going copy of warranty deed with the records in my office, and that 
it is a true transcript thereof and of the whole thereof as the same 
remains of record in this oflice of register of deeds on page 305, vol- 
ume 13, of deeds, and was recorded February 23d, 1874, at 21 o’clock 
u. m. 

Witness my hand and official seal, at Whitehall, this 20th day of 
August, A. D. 1880. 

[SKAL. ] JOHN O. MELBY, 
Register of Deeds. 


Piatntire’s Exutpit No. 12. Fr. Bloodgood, Examiner, &c. 


This indenture, made this twenty-seventh day of December, in the 
vear of our Lord one thousand eight hundred and seventy-three, 
between David W. Wade and Harriet M., his wife, of the town of 
Lincoln, county of Trempealeau, and State of Wisconsin, parties of 

the first part, and Henry Ketchum, of Waupaca county and 
328 State of Wisconsin, party of the second part, witnesseth : 


That the said parties of the first part, for and in considera- 
tion of the sum of three thousand dollars to them in hand paid by 
the said party. of the second part, the receipt whereof is hereby con- 
fessed and acknowledged, have given, granted, bargained, sold, re- 
mised, released, aliened, conveyed, and confirmed, and by these 
presents do give, grant, bargain, sell, remise, release, alien, convey, 
and confirm, unto the said party of the second part, heirs and assigns, 
forever the following-described pieces or parcels of land described 
as follows, to wit: 

The southeast quarter of the southwest quarter, except two and 
one-half acres lying in the southwest corner used as a burying 
ground ; the southwest quarter of the southeast quarter, the southeast 
quarter of the southeast quarter, all in section twenty-three (23), and 
all that part of the southwest quarter — southwest quarter of section 
twenty-four (24) lying west of the Trempealeau river, and the north- 
west quarter of the northwest quarter, section twenty-five (25); all 
the above lands being and lying in town twenty-two (22) north, of 
range eight (8) west, town of Lincoln, county of Trempealeau, and 
State of Wisconsin; together with all and singular the heredita- 
ments and appurtenances thereunto belonging or in anywise apper- 
taining, and all the estate, right, title, interest, claim, or demand 
whatsoever of the said parties of the first part, either in law or 
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equity, either in possession or expectancy, of, in, and to the above- 
bargained premises and their hereditaments and appurtenances: 
To have and to hold the said premises above described, with the 
hereditaments and appurtenances, unto the said party of the 


329 second part and to their heirs and assigns forever; and the 


said David W. Wade and wife, for themselves and their 


heirs, executors, and adininistrators, do covenant, bargain, and agree 


to and with the said party of the second part, their heirs and assigns, 
that at the time of the ensealing and delivery of these presents they 
were well seized of the premises above described as of good, sure, 
perfect, absolute, and indefeasible estate of inheritance in the Jaw, in 


ſee-· simple. and the same are free and clear from all incumbrances 


whatever, and that the above-bargained premises in the quiet and 

peaceable possession of the said party of the second part, his heirs 

and assigns, against all and every person or person lawfully claim- 

ing the whole or any part thereof they will forever warrant and 

defend. 

In witness whereof the said parties of the first part have hereunto 

set their hands and seals the day and year first above written. 
DAVID W. WADE. SEAL. 
HARRIET M. WADE. [sEAt. 


Signed, sealed, and delivered in presence of— 
T. H. EARLE. 
M. L. EARLE. 


STATE OF WISCONSIN, N ; 
County of Trempealeau, ' 


Be it remembered that on the twenty-seventh day of Decem- 
ber, A. D. 1873, personally came before me the above-named 
330 David W. Wade and Harriet M., his wife, to me known to be 
the persons who executed the above deed, and acknowledged 
the execution thereof to be their free act and deed for the uses and 
purposes therein mentioned. 
T. H. EARLE, 


: Notary Public. 
STATE OF WISCONSIN, \ 
Trempealeau County, 


OFFICE OF THE ReaisTer or Deeps. 


I, John O. Melby, register of deeds in and for said county, do 
hereby certify that I have carefully compared the annexed and 
foregoing copy of warranty deed with the records in my office, and 
that it is a true transcript thereof and of the whole thereof as the 
same remains of record in this office of register of deeds on page 
306, volume 13, of deeds, and was recorded February 23d, 1874, at 
11 o’clock a. m. 

Witness my hand and official seal, at Whitehall, this 5th day of 
August, A. D. 1880. 

[SEAL. ] JOHN O. MELBY, 


Register of Deeds. 
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PLaintiF¥F’s Exuipit No. 13. Fr. Bloodgood, Examiner, &e. 


-This indenture, made this twentieth day of October, in the year 

of our Lord one thousand eight hundred and seventy-five, 

331 between I. A. Briggs and Elizabeth, his wife, of the county of 

Trempealeau and State of Wisconsin, of the first part, and 

George Hiles and Henry Ketchum, of the county of and State 
of Wisconsin, of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of fifty dollars to them in hand paid by the party of the 
second part, the receipt ‘of which is hereby acknowledged, have 
given, granted, bargained, sold, remised, released, aliened, and con- 
firmed, and by these presents do give, grant, bargain, sell, remise, 
release, alien, and confirm, unto the said party of the second part, 
their heirs and assigns, forever the following-described premises and 
real estate, lying and being in the county of Trempealeau and State 
of Wisconsin, to wit: 

All that part of the north half of the northeast quarter of the 
southwest quarter of section thirty-two, in town. twenty-one north, 
of range nine west, lying north of Main street and east of railroad 
and right of way, in the village of Arcadia, Trempealeau county, 
Wisconsin. This deed is designed to convey one-third interest to 


Henry Ketchum and two-thirds interest to George Tiles, together 


with all and singular the hereditaments and appurtenances there- 
unto belonging or in anywise appertaining * the reversion and 
reversions, remainder and remainders, and the issues and profits 
thereof and all the estate, right, title, interest, elaim, or demand 
whatsoever of the said party of the first part, either in law or equity, 
of and to the above-bargained premises, with the hereditaments and 
appurtenances: a 8 

To have and to hold the said premises above bargained and 
described, with the appurtenances, unto the said party of the 
second part, their heirs and assigns, forever; and the said I. A. 
Briggs and wife, for themselves and their heirs, executors, and ad- 
ministrators, do covenant, grant, bargain, and agree to and with the 
said party of the second part, their heirs and assigns, that at the time 
of ensealing and delivery of these presents they are well seized of the 
preinises above conveyéd as of good. sure, perfect, absolute, and inde- 
feasible estate of inheritance in the law and fee-simple, and have good 
right, full power, and Jawful authority to grant, bargain, sell, and 
convey the same in manner and form aforesaid, and the same is free 
and clear of all former and other grants, bargains, sales, liens, judg- 
ments, taxes, assessments, and incumbrances of what kind and na- 
ture soever; and the party of the first part the above-bargained prem- 
ises in the quiet and peaceful possession of the said party of the see- 
ond part, their heirs and assigns, against all and every person or 


332 


persons lawfully claiming or to claim the whole or any part thereof 


will warrant and forever defend. 
In witness whereof the said party of the first part have hereunto 
set their hands and seals the day and year first above written. 


333 I. A. BRIGGS, 


ELIZABETH BRIGGS. 


— 


* 
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~ Signed, sealed, and delivered in presence of— 
WILLIAM J. FARBER. 
J. W. BLAISDELL. 


SrarE OF WISCONSIN, 

County of Trempealeau, ¢™ 

Be it remembered that on the 23d day of October, A. D. 1875, 
personally came before me the above-named I. A. Briggs and Eliz- 
abeth, his wife, to me known to be the person- who executed the 
foregoing deed, and acknowledged the execution thereof to be their 
free act and deed for the uses and purposes therein mentioned. 
Pp. H. VARNEY, 
Justice of the Peace. 

STaTE OF WISCONSIN, \ 

Trempealeau County, j - 


OFFICE OF THE Reaister or Deeps. 
I, John O. Melby, register of deeds in and for said county, do 


hereby certify that I have carefully compared the annexed and fore- 


going copy of warranty deed with the records in my office, and that 
it is a true transcript thereof and of the whole thereof as the same 
remains of record in this office of register of deeds on page 41, vol- 
ume 16, of deeds, and was recorded March 31, A. D. 1876, at 4 o’clock 
„ m. 
334 f Witness my hand and official seal, at Whitehall, this 5th 
day of August, 1880. : 
[sEaL. ] JOHN O. MELBY, 
Register of Deeds. 


PLAIxrirr's Exnimr No. 14. Fr. Bloodgood, Examiner, &c. 
Randall, Burdick, & Clark to Kelly. 


This indenture, made the third day of January, in the year of 
our Lord one thousand eight hundred and seventy-two, between G. 
A. Randall and Elizabeth H. Randall, his wife, of the city of Apple- 
ton and State of Wisconsin, and Thomas J. Burdick & Lucy A. 
Burdick, his wife, of the town of Black Creek, Outagamie Co., Wis- 
consin, and Dorr Clark, of the city of Green Bay, State aforesaid, 
parties of the first part, and D. M. Kelly, of the city of Green Bay 
and State of Wisconsin, party of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of one dollar to them in hand paid by the said party of the 
second part, the receipt whereof is hereby confessed and acknowl- 
edged, have given, granted, bargained, sold, remised, released, 
aliened, conveyed, and confirmed, and by these presents do give, 
grant, bargain, sell, remise, release, alien, convey, and confirm, unto 

the said party of the second part, his heirs and assigns, for- 
335 ever the following real estate in Outagamie county, WViscon- 
sin, to wit: 

A piece of land in the southwest quarter of the southwest quarter 
of section nine (9), township twenty-three (23) north, range seven- 
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teen (17) east, and described as follows: Commencing at the nortli- 
east corner of block nine (9) of the recorded plat of the village of 
Middleburg; thence north two hundred and ninety-five (295) feet 
to the southeast corner of block five (5) of said plat; thence south 


67° 40’ west along the south side of blocks five, four, three, and 


two to the centre of the county road; thence south one hundred 
und forty feet (140); thence east along the north line of block six 
(6) to the northeast corner of said block; thence north 67° 40’ east 
along the north line of blocks seven, eight, and nine to the place of 
beginning, together with all and singular the hereditaments and 
appurtenances thereunto belonging or in anywise appertaining and 
all the estate, right, title, interest, claim, or demand whatsoever of 
the said parties of the first part, either in law or equity, either in 
possession or expectancy, of, in, and to the above-bargained prem- 
ises und their hereditaments and appurtenances; to have and to 
hold the said premises as above described, with the hereditaments 
and appurtenances, unto the said party of the second part and to 
his heirs and assigns forever. 

And the said party of the first part, for themselves and their 
heirs, executors, and administrators, do covenant, bargain, and 
agree to and with the said party of the second part, his heirs and 
assigns, that at the time of the ensealing and delivery of these 
presents they are well seized of the premises above described as of 
a good, sure, perfect, absolute, and indefeasible estate of inheritance 

in the law, in fee-simple, and that the same are free and clear 
336 from all incumbrances whatever; and that the above-bar- 

gained premises in the quiet and peaceable possession of the 
said party of the second part, his heirs and assigns, against all and 
every person or persons lawfully claiming the whole or any part 
thereof they will forever warrant and defend. f 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 


G. A. RANDALL. SEAL. 
ELIZABETH H. RANDALL. ISsEAI. 
THOMAS J. BURDICK. SEAL. 
LUCY A. BURDICK. SEAL. 
DORR CLARK. SEAL. 


Signed, sealed, and delivered in presence of— 


MATHEW McCOMB, 
JOHN HARNEY, 
Witness- for first two signatures. 
F. D. HARNEY, 
GEO. H USE. 
Witness- for Burdick & wife. 


VAN BUREN BROMLEY, ° 


ROBERT C. GEORGE, 
As to Dorr Clark. 


—_ — 
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STATE OF WISCONSIN, \ sins 
County of Outagamie, { ~* 


Be it remembered that on the third day of January, A. D. 1872, 
a came befure me the above-named G. A. Randall & Eliza- 
th H., his wife, to me known to be two of the persons who exe- 
cuted the above deed, and acknowledged the same to be their free 
act and deed for the uses and purposes therein mentioned. 
MATHEW McCOMB, 
Notary Public, Wisconsin. 
337 Strate or WIsconsIN, N f 
County of Oulagumie,, 


Be it remembered that on the — day of , A. D. 1872, person- 
ally came before me the above-named Thomas J. Burdick and Lucy’ 
A. Burdick, his wife, to me known to be two of the persons who exe- 
cuted the above deed, and acknowledged the same to be their free 
act and deed for the uses and purposes therein mentioned. 

GEO. HUSE, 
Justice of the Peace. 


STATE OF WISCONSIN, \ a 
County of Brown, P 

Be it remembered that on the fifteenth day of January, A. D. 1873, 

versonally came before me the above-named Dorr Clark, to me 


nown to be one of the persons who executed the above deed, and 
acknowledged the same to be his free act and deed for the uses and 


purposes therein mentioned. 
VAN BUREN BROMLEY, 
Notary Public. 


(Endorsed :) ister’s office, Outagamie county, Wis. Received 
for record the 15th day of December, A. D. 1877, at 2 o’clock p. m., 
and recorded in vol. 43 of deeds, on page 636. „register. 


STATE OF Wiscoxsix, I : 
County of Outagamie, | ~* 


I, Julius Tuchlke, register of deeds in and for the county 

338 and State aforesaid, do hereby certify that I have duly com- 

pared the foregoing and annexed copy of a war. deed with 

the original record thereof as recorded in my said office on the 15th 

day of Dec., A. D. 1877, at 2 o’clock p. m.,in volume 43 of deeds, on 

page 636, and that the same is a correct transcript therefrom and of 
the whole thereof. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of my said office, at Appleton, this 2d day of September, A. 
D. 1880. 

[seat..] JULIUS TUEHLKE, Register, 
By SAM. J. RYAN, Dep. 


ep ee ee 


352 TIMOTHY CASE, RECEIVER, &., vs. 


ComPLAINANt’s Exuipit No. 15. Fr. Bloodgood, Examiner, &e. 


This indenture, made the 22d day of .Aug., in the year of our 
Lord one thousand eight hundred and seventy-three, between Duke 
Porter, party of the first part, and David M. Kelly, Henry Ketchum, . 
& George Hiles, all of the State of Wisconsin, parties of the second 
part, witnesseth: 
That the said party of the first part, for and in consideration of 
the sum of one dollars to him in hand paid by the said parties of the 
second part, the receipt whereof is hereby confessed « id acknowl- 
edged, hath given, granted, bargained, sold, remised, released, aliened, 
conveyed, and confirmed, and by these presents doth give, grant, 
bargain, sell, remise, release, alien, convey, and confirm, unto 
330 the said parties of the second part, their heirs and assigns, 
forever the right of way covered by the Green Bay & Lake 
Pepin railway, one hundred feet wide, and being fifty feet each side 
of the centre line of said road, and all the land lying on the north 
side of said railway line on the northeast quarter of the southeast 
quarter of section sixteen, town. twenty-one (21), range seven (7) 
west, in the county of Trempealeau and State of Wisconsin, supposed 
to contain about twenty acres of land, be the same more or less, to- 
gether with all and singular the — — und appurtenances 
thereunto belonging or in anywise appertaming and al the estate, 
right, title, interest, claim, or — whatsoever of the said parties 
of the first part, either in law or equity, either in possession or ex- 
pectancy, of, in, and to the above-bargained premises, with the here- 2 
ditaments and appurtenances: 18 
To have and to hold the said premises as above deseribed, with 
the hereditaments and appurtenances, unto the said parties of the 
second part and to their heirs and assigns forever; and the said 
Porter, for his heirs, executors, and administrators, doth covenant, 
grant, bargain, and agree to and with the said parties of the second 
part, their heirs and assigns, that at the time of ensealing and deliv- 
ery of these presents they were well seized of the premises above 
described as of a good, sure, perfect, absolute, and indefeasible estate 
of inheritance in the law and fee-simple, and that the same are free 
and clear from all incumbrances whatever; and that the above- 
340 bargained premises in the quiet and peaceable possession of 
the said parties of the second part, their heirs and assigns, 
against all and every person or persons lawfully claiming the whole 
or any part thereof he will forever warrant and defend. 
In witness whereof the said party of the first part hath hereunto 
set his hand and seal the day and year first above written. 
DUKE PORTER. [seat. 
Signed, sealed, and delivered in presence of— . 
SYVERT JOHNSON, 
HENRY LAKE. 


a 
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STATE OF WISCONSIN, 
County of Trempealeau, 


Be it remembered that on the 22d day of August, A. D. 1873, 
— came before me the above-named Duke Porter, to me 
nown to be the person who executed the said deed, and acknowl- 
edged the same to be his free act and deed fur the uses and purposes 


therein mentioned. 
HENRY LAKE, 
Justice of the Peace. 
STATE OF WISCONSIN, 
Trempealeau County, § sa 
Orrick OF THE ReGister OF Dxxus. 
I, John O. Melby, register of deeds in and for said county, do 
hereby certify that I have carefully compared the annexed 
3411 and foregoing copy of warranty deed with the records in my 
office, and that it is a true transcript thereof and of the 
whole thereof as the same remains of record in this office of reg- 
ister of deeds on page 43, volume 16, of deeds, and was recorded 
March 31, 1876, at 4 o’clock p. m. 
Witness my hand and official seal, at Whitehall, this 5th day of 
August, 1880. 
[sEAL.] : JOHN O: MELBY, 
Register of Deeds. 


ComMpLAINANT’s Exnintr No. 16. Fr. Bloodgood, Examiner, &c. 


This indenture, made the fifteenth day of February, in the year of 
our Lord one thousand eight hundred and seventy-five, between 
David M. Kelly, of Brown county, Wisconsin, party of the first 
part, and George Hiles, of Wood county, Wisconsin, party of the 
second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of one dollar to him in hand paid by the said party of the 
second part, the receipt whereof is hereby confessed and acknowl- 
edged, hall granted, bargained, sold, remised, released, and quit- 
claimed, and by these presents doth, grant, bargain, sell, remise, 
release, and quitclaim, unto the said party of the second part, his 

heirs and assigns, all the estate, right, title, claim, and de- 
342 mand of the party of the first part, either at law or in equity, 

and as well in possession as expectancy, of, in, and to all the 
following-described tracts, pieces, and parcels of land situated, lying, 
and being in the county of Trempealeau & State of Wisconsin, 
and particularly described as follows, to wit: 

The northwest quarter of the southeast quarter of section No. six- 
teen (16), in township No. twenty-one (21) N., of range No. seven (7) 
west, and so much of the northeast quarter of the southeast quarter 
of the section aforesaid as is bounded southwardly by a line drawn 
parallel with and distant fifty feet northwardly from the centre line 
of the existing main track of the Green Bay & Minnesota railroad, 
as construcied through the tracts last mentioned ; also the following- 
ee tracts in township No. twenty-one (21), of range No. nine 
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(9) west, to wit: The east half of the northeast quarter of section No. 
ten (10); the southwest quarter of the northeast quarter, the east half 
of the northwest quarter, and the west half of the southeast quarter 
of section No. fifteen (15); the southeast quarter of the northwest 

uarter of section No. twenty-eight (28); the southeast quarter of 
the southwest quarter and the southwest quarter of the southeast 
quarter of section No. twenty-nine (29); the west half of the north- 
east quarter, the northwest quarter of the southwest quarter, the 
north half of the northeast quarter of the southwest quarter, the 
southwest quarter of the northwest quarter, and all that part of the 
southeast quarter of the northwest quarter which lies on the east 
side of Trempealeau river, being about ten acres, the five tracts last 
aforesaid being in section No. thirty-two (32); together with all and 
singular the hereditaments and appurtenances thereunto belonging 
or in anywise appertaining; to have and to hold the said premises 
as above described, with the hereditaments and appurtenances, unto 
the said party of the second part and to his heirs and assigns for- 
ever. 

In witness whereof thet said party of the first part hath hereunto 
set his hand and seal the day and year first above written. 

DAVID M. KELLY. [seat] 


Signed, sealed, and delivered in presence of (range number changed 
from nine to seven in first description before signing)— 
WM. H. NORRIS, Jr. 
T. B. CHYNOWETH. 


343 State or WIScoxsix, \ 
‘County of Brown, 


Be it remembered that on the 15th day of February, A. D. 1875, 
versonally came before me the above-named David M. Kelly, to me 
nown to be the person who executed the said deed, and acknowl- 

edged the same to be his free act and deed for the uses and purposes 


therein mentioned. 
L. J. BILLINGS, 
Notary Public, Brown Co., Wis. 
STATE OF WISCONSIN, a 
Trempealeau County, f — 


OFFICE OF THE REGISTER OF DEEDs. 


I, John O. Melby, register of deeds in and for said county, do 
hereby certify that I have carefully compared the annexed and fore- 
going copy of quitelaim deed with the records in my office, and that 
it is a true transcript thereof and of the whole thereof as the same 
remains of record in this office of register of deeds on page 44, 
volume 16, of deeds, and was recordel March 31, 1876, at 4 p. m. 

Witness my hand and official seal, at Whitehall, this 21 day, of 


August, A. D. 1880. 
JOHN O. MELBY, 
Register of Deeds. 
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This indenture, made the 30th day of October, in the year of our 
Lord one thousand eight hundred and seventy-seven, between Henry 
Ketchum & Martha A., his wife, of New London, Waupaca county, 
Wisconsin, parties of the first part, and David M. Kelly, of Green 
Bay, Brown county, Wisconsin, party of the second part, witnesseth: 

That the said parties of the first part, for and in consideration of 
the sum of two thousand dollars to them in hand paid by the said 
party of the second part, the receipt whereof is hereby confessed and 
acknowledged, have given, granted, bargained, sold, remised, re- 
lezsed, aliened, conveyed, and confirmed, and by these presents do 
give, grant, bargain, sell, remise, release, alien, convey, and confirm, 
unto the said party of the second part, his heirs and assigns, forever . 
all those certain tracts, pieces, or parcels of land situated, lying, and 
being in the county of — State of Wisconsin, and par- 
ticularly described as follows, to wit: | 

All the lands described in and conveyed or purporting to be con- 
veyed in and by two certain deeds from David W. Wade and wife 
to said Henry Ketchum, bearing date December 27th, 1872, and re- 
corded in the office of the register of deeds for said Trempealeau 
county on the 23d day of February, 1874, in vol. 13 of deeds, pages 
305 and 306, and a part and parcel of the premises above mentioned 
and conveyed; all lots and tracts of land in Whitehall according to 
the recorded plat thereof and in Ketchum’s addition to Whitehall 
according toa plat thereof not yet recorded ; excepting and reserving, 
however, from this conveyance and the operation hereof all lots and 
tracts of land in Whitehall according to said recorded plat which 
have been heretofore sold and conveyed in fee by deed by said parties 
of the first part to other persons, which accepted lots and tracts, 
according to the best information now and here accessible to the 

rties hereto, are supposed and believed to be as follows: All lots 
in block No. one (1); all lots in block No. two (2) other than Nos. 
six (6) and seven (7); all lots in block three (3) other than Nos. one 
(1) and two (2); all lots in block four (4) other than Nos. one (1) and 
two (2); all lots in block (5); all lots in block six (6); all lots in 
block seven (7) other than Nos. two and four (2) and (4); all lots in 
block eight (8); all lots in block nine (9) other than Nos. one (I), 

five (5), and seven (7); lots Nos. one(1), two (2), three (3), and 
345 ſive (5), in block ten (10); all lots in block eleven (11) other 

than No. four (4); lots Nos. one (1), five (5), and six (6), in 
block twelve (12); lots Nos. three (3) and four (4), in block sixteen 
(16); lot No. one (1), in block seventeen (17); lot No. four (4), in 
block No. eighteen (18); lots Nos. five (5) and six (6), in block nine- 
teen (19); excepting and reserving, also, as aforesaid, a piece of land 
conveyed to one M. Golden for mill purposes; excepting and reserv- 
ing, also, as aforesaid, a tract of land south of said block nineteen (19), 
between the quarter-section line in the south — said creek on the east 
Main street, produced southward to said quarter-section line as its 
western boundary, and on the north a strip of land extending south 
from said block nineteen, in width equal to seventy feet and the 
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ordinary width of a lot in said plat taken together, which lust- 
bounded tract embraces the old Wade farm-house; also excepting 
and reserving, as aforesaid, a tract conveyed for church purposes, 
bounded north by said quarter-section line and east by said Main 
street, continued as produced south thereto, together with all and 
singular the hereditaments and appurtenances thereunto belonging 
or in anywise appertaining and all the estate, right, title, interest, 
claim, and demand whatsoever of the said parties of the first part, 
either in law or equity, either in possession or expectancy, of, in, and 
to the above-bargained premises and their hereditaments and ap- 
purtenances; to have and to hold the said premises as above 
described, with the hereditaments and appurtenances, unto the said 
party of the second part and to his heirs and assigns forever; and 
the said Henry Ketchum, for himself and for his heirs, executors, 
and administrators, doth covenant, grant, bargain, and agree to and 
with the said party of the second part, his heirs and assigns, that at 
the time of the ensealment and delivery of these presents he 
is well seized of the premises above described as of a good, 
the sure, perfect, absolute, and indefeasible estate of inheritance in 
law in fee-simple, and that the same are free and clear of all 
346 incumbrances whatever, except leases & contracts of divers 
lots and tracts; and the above-bargained premises in the quiet 
and peaceable possession of the said party of the second part, his 
heirs and assigns, against all and every person or persons lawfully 
claiming the whole or any part thereof he will forever warrant and 
defend. 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and vear first above written. 
HENRY KETCHUM. .{ SEAL. 
MARTHA A. KETCHUM. — 


Signed, sealed, and delivered in presence of—“ between ” to“ eight” 
erased in red ink & and contract inserted before signing— 
II. A. LIBBIE. 
II. A. FARINACCI. 


STATE OF WISCONSIN,” ~~ 
County of Waupaca, j ~ ° 


Be it remembered that on the 30th day of October, A. D. 1877, 
— | came before me the above-named Henry Ketchum & 
lartha A. Ketchum, to me known to be the persons who executed 
the foregoing deed, and acknowledged the same to be their free act 
and deed for the uses and purposes therein mentioned. 
[SEAL.] II. A. LIBBY, 
Notary Public, Wis, 
317 Strate or WIsconsIN, l 
Trempealeau County, | * 


OFFICE OF THE REGISTER OF DEEDs. 
I, John O. Melby, register of deeds in and for said county, do 
hereby certify that I have carefully compared the annexed « fore- 
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going copy of warranty deed with the records in my office, and that 
it is a true transcript thereof and of the whole thereof as the same 
remains of record in this office of register of deeds on pages 119, 
120, & 121, volume 19, of deeds, and was recorded November 6th, 
1877, at 8 o’clock a. m. 

Witness my hand and official seal, at Whitehall, this 7th day of 
August, A. D. 1880. 

[seat ] JOHN O. MELBY, 
Register of Deeds. 


Prastire’s Exnimr No. 18. Fr. Bloodgood, Examiner, &e. 


This indenture, made the 17th day of February, in the year of our 
Lord one thousand eight hundred and seventy-nine, between George 
Hiles and Mary Hiles, his wife, of the county of Wood and State of 
Wisconsin, of the first part, and the Arcadia Mineral Springs Com- 
pany, of the county of Trempealeau and State of Wisconsin, of the 
second part, witnesseth : 

That the said parties of the first part, for and in consideration of 

the sum of ten thousand ($10,000.00) dollars to them in hand 
348 paid by the party of the second part, the receipt of which is 
— acknowledged, have granted, bargained, sold, and 
quitclaimed, and by these presents do grant, bargain,.sell, convey, 
and quitelaim, unto the said party of the second part, its heirs and 
assigns, forever the undivided two-thirds of the following-described 
remises and real estate, lying and being in the county of ‘Trempea- 
eau and State of Wisconsin and known as being the N W. } of the 
N. E. }; the S. W. } of the N. E. } and the S. W. Jof the N. W. }; 
33 acres of N. W. Jof the S. W. 4; 14 acres of the N. E. I of the 8. 
W. 4; 10 acres of the S. E. } of the N. W. J, and 10 acres of the N. 
W. ] of the S. E. J; all in section 32, township 21, range 9 west; 
also the undivided two-thirds of lots 2, 3, and 4, in block 1; lot 4, 
in block 3; lots 1, 2, 3, 5. and 7, in block 4; lots 1, 2, 3, 4, 5, 6, 7, 8, 
in block 5; lots J, 2, 3, 4, 5, 6, 7, in block 6.; lots 2, 3, 4, 5, 6, 7, 8, 
in block 7; lots 5, 6, 7, in block 8, and lot 5, block 9; all in the vil- 
lage of Arcadia, original plat; also lots 2, 3, 4, 5, 6, 7, 8, 9, 10, 11. 12, 
13, 14, 15, in block 22, and lots 4, 5, and 6, block No. 23, in Hiles 
and Ketehum's first addition to Arcadia: 

To have and to hold the premises above bargained and described, 
with the appurtenances, unto the said party of the second part, its 
heirs and assigns, forever ; together with all and singular the heredit- 
aments and appurtenances thereunto belonging or in any wise ap- 
pertaining and all the estate, right, title, interest, and claim or de- 
mand whatsoever of the said parties of the first part, either in law 
or equity, of and to the above-bargained premises, with the heredit- 
aments and appurtenances. 

In witness whereof the said parties of the first part have here- 
unto set their hands and seals the day and year first above writ- 

ten. 


349 GEO. HILES. sul. 
: MARY HILES. [seat. 
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Signed, sealed, and delivered in presence of— 
J. W. BLAISDELL. 
E. BLAISDELL. 


STATE OF WISCONSIN, 
County of Trempealeau, 


Be it remembered that on the 17th day of February, A. D. 1879, 
versonally came before me the above-named George Hiles and 
lary Hiles, to me known to be the persons who executed the fore- 

going quitclaim deed, and acknowledged the execution thereof to 
be their free act and deed for the uses and purposes therein men- 


tioned. 
C. M. MERCER, 
Justice of the Peace. 
STATE OF WISCONSIN, | 
Trempealeau County, | . 
OFFICE OF THE ReGistER oF Deeps. 

I, John O. Melby, register of deeds in and for said county, do 
hereby certify that I have carefully compared the annexed copy of 
quitclaim deed with the records in my office, and that it is a true 
transcript thereof and of the whole thereof as the same remains of 
record in this office of register of deeds on page 210, volume 21, of 
deeds, and recorded February 19th, A. D. 1879, at 10 o’clock 


a. m. 
350 Witness my hand and official seal, at Whitehall, this sev- 
enteenth day of November, A. D. 1880. 
[SEAL.] JOHN O. MELBY, 


Register of Deeds. 
Praintirr’s Exnipit No. 19. Fr. Bloodgood, Examiner, &c. 


This indenture, made the 17th day of February, in the year of our 
Lord one thousand eight hundred and seventy-nine, between George 
Hiles and Mary Hiles, his wife, of the county of Wood and State of 
Wisconsin, of the first part, and the Arcadia Mineral Springs Com- 
pany, of the county of Trempealeau and State of Wisconsin, of the 
second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of ten thousand ($10,000.00) dollars to them in hand paid 
by the party of the second part, the receipt of which is hereby ac- 
knowledged, have granted, bargained, sold, and quitclaimed, and 
by these presents do grant, bargain, sell, convey, and quitclaim, 
unto the said party of the second part, its heirs and assigns, forever, 
the undivided two-thirds of the following-described premises and 
real estate, lying and being in the county of Trempealeau and State 
of Wisconsin and known as being the right of way covered by the 
Green Bay & Lake Pepin Railroad, one hundred feet wide, and being 
fifty feet each side of the center line of railroad ; and all the land lying 
on the north side of said railroad line on the N. E. } of the S. E. } of 
section 16, township 21, range 7 west, containing twenty acres more or 
less; also all of the N. W. } of the S. E. } of section 16, township 21, 
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range 7 west; to have and to hold the premises above bargained 
351 and described, with the appurtenances, unto the said party of 
the second part, its heirs and assigns, forever, together with all 
and singular the hereditaments and 2 — thereunto belong- 
ing or in anywise appertaining, and all the estate, right, title, in- 
terest, claim, or demand whatsoever of the said parties of the first 
part, either in law or equity, of and to the above-bargained premises, 
with the hereditaments and appurtenances. 
In witness whereof the said parties of the first — have hereunto 
set their hands and seals the day and year first above written. 
GEO. HILES. SEAL. 
MARY HILES. [srat. 


Signed, sealed, and delivered in the presence of— 
J. W. BLAISDELL. 3 
E. BLAISDELL. 


STATE OF WISCONSIN, 8 
County of Trempeuleau,, 


Be it remembered that on the 17th day of February, A. D. 1879, 
versonally came before me the above-named George Hiles and Mary 
liles, to me known to be the persons who executed the foregoing 

quitclaim deed, and acknowledged the execution thereof to be their 
free act and deed for the uses and purposes therein mentioned. 
C. M. MERCER, 
Justice of the Peace. 
352 STATE oF WISCONSIN, } 5 
Trempealeau County, , 


OFFICE OF THE REGISTER OF DEEDs. 


I, John O. Melby, register of deeds in and for said county, do 
hereby certify that I have carefully compared the annexed copy of 
quitclaim deed with the records in my office, and that it isa true 
transcript thereof and of the whole thereof as the same remains of 
record in this office of register of deeds, on page 208, volume 21, of 
deeds, and recorded February 19th, A. D. 1879, at 10 o'clock a. m. 

Witness my hand and official seal, at Whitehall, this seventeenth 
day of November, A. D. 1880. 

DLszAl.] JOHN O. MELBY, 
Register of Deeds. 


PLAINTIFF’s Exnimr No. 20. Fr. Bloodgood, Examiner, &c. 


This indenture, made the 17th day of February, in the year of our 
Lord one thousand eight hundred and seventy-nine, between George 
Hiles and Mary Hiles, his wife, of the county of Wood and State 
of Wisconsin, of the first part, and the Arcadia Mineral Springs 
Company, of the county of Trempealeau and State of Wisconsin, 
of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
tlie sum of twelve thousand and five hundred (12,500) dollars to them in 

hand paid by the party of the second part, the receipt of 
353 which is hereby acknowledged, have granted, bargained, 
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sold, and quitelaimed, and by these presents do grant, bargain, 
sell, convey, and quitelaim, unto the said party of the second 
part, its heirs and assigns, forever the following-described premises 
and real estate lying and being in the county of Trempealeau and 
State of Wisconsin, and known as being lot (5S) eight, in block 23, 
the W. z of lot 10 and all of lot 11, in block 23, in Hiles & Keteh- 
um's Ist addition to Arcadia; also the triangular piece lying west 
of lot 11 and between lot 11 and the depot; also lots Nos. 8, 11, 12, 
14, 15, 16, 17, 18, 19, 20, and 21, in block 17, in Briggs’ 2d addition 
to Arcadia; also lots 9, 10, 11, 12, 14, 15, 16, 17, and 18, in block 
twenty-one (21), in Briggs’ 2d addition to Arcadia: 

To have and to hold the premises above bargained and described, 
with the appurtenances, unto the said party of the second —, its 
heirs and assigns, forever, together with all and singular the here- 
ditaments and appurtenances thereunto belonging or in anywise 
appertaining, — all the estate, right, title, interest, claim, or de- 
mand whatsoever of the said parties of the first part, either in law 
or equity, of and to the above-bargained premises, with the here- 
ditaments and appurtenances. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals the — and year above written. 

GEO. IIILES. — 
MARY HILES. [seat 


Signed, sealed, and delivered in presence of— 
J. W. BLAISDELL. 
E. BLAISDELL. 


351 STATE OF WISCONSIN, 
County of Trempealean, 


Be it remembered that on the 17th day of February, A. D. 1879, 
personally came before me the above-named George Hiles and Mary 
Hiles, to me known to be the persons who executed the foregoing 
quitclaim deed, and acknowledged the execution thereof to be their 
free act and deed for the uses and purposes therein mentioned. 

C. M. MERCER, 
: Justice of the Peace. 
STATE OF WISCONSIN, ; 

Trempealeau el : 


OFFICE OF THE ReGisteR oF Deeps. 
I, John O. Melby, register of deeds in and for said county, do 
hereby certify that I have carefully compared the annexed copy of 
quitelaim deed with the records in my office, and that it is a true 
transcript thereof, and of the whole thereof, as the same remains of 
record in this office of register of deeds, on page 209, volume 21, of 

deeds, and recorded February 19th, A. D. 1879, at 10 o’clock A. m. 
Witness my hand and oflicial seal, at Whitehall, this seventeenth 

day of November, A. D. 1880. 
[SEAL. ] JOHN O. MELBY, 

Rigister of Deeds. 
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This indenture, made the 17th day of February, in the year of 
our Lord one thousand eight hundred and seventy-nine, between 
George Hiles and Mary Hiles, his wife, of the county of Wood and 
State of Wisconsin, of the first part, and the Arcadia Mineral 
Springs Company, of the county of Trempealeau and State of Wis- 
consin, of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of five thousand and six hundred ($5,600.00) dollars to 
them in hand paid by the party of the second part, the receipt of 
which is hereby acknowledged, have given, granted, bargained, suld, 
remised, released, aliened, and confirmed, and by these presents do 
give, grunt, bargain, sell, remise, release, alien, and confirm, unto 
the said party of the second part, its heirs and assigns, forever the 
following-described premises and real estate, lying and being in 
the county of Trempealeau and State of Wisconsin, to wit: 

The southwest — of the northeast }th of section fifteen (15), town. 
twenty-one (21), range nine (9) west, and the east half of the north- 
west }th of section fifteen (15), town. twenty-one (21), range (9) 
west; also the west half of the southeast 3th of section fifteen, town- 
ship twenty-one, range nine (9) west; also the east half of the north- 
east jth of section ten (10), town. twenty-one (21), range nine wess, 
containing two hundred and eighty (280) acres, more or less, to- 
gether with all and singular the hereditaments and appurtenances 

thereunto belonging or in any wise appertaining, and the rever- 
356 sion and reversions, remainder and remainders, and the issues 

and profits thereof, and all the estate, right, title, interest, 
claim, or demand whatsoever of the said parties of the first part, 
either in law or equity, of and to the above-bargained premises, with 
the hereditaments and appurtenances : 

To have and to hold the said premises above bargained and de- 
scribed, with the appurtenances, unto the said party of the second 
— its heirs and assigns, forever; and the said George Hiles and 
Mary Hiles, for themselves and their heirs, executors,and adminis- 
trators, do covenant, grant, bargain, and agree to and with the said 
party of the second part, its heirs and assigns, that at the time of 
ensealing and delivery of these presents they are well seized of the 
premises above conveyed as of good, sure, perfect, absolute, and in- 
defeasible éstate of inheritance in the law and fee-simple, and ha- 
good right, full power, and lawful authority to grant, bargain, sell, 
and convey the same in manner and form aforesaid, and the same 
is free and clear of all former and other grants, bargains, sales, liens, 
judgments, taxes, assessments, and incumbrances of what kind and 
nature soever ; and the parties of the first part the above-bargained 

premises in the quiet and peaceful possession of the said party 
357 of the second part, its heirs and assigns, against all and ever 

person or persons lawfully claiming or to claim the whole 
or any part thereof will warrant and forever defend. 
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In witness whereof the said parties of the first part have here- 
unto set their hands and seals the day and year first above written. 
GEO. HILES. SEAL. 
MARY HILES. [seat. 


Signed, sealed, and delivered in presence ol— 
J. W. BLAISDELL. é 
E. BLAISDELL. 


STATE OF WISCONSIN, 
County of Trempealeau, { 


Be it remembered that on the 17th day of February, A. D. 1879, 
versonally came before me the above-named George Hiles and Mary 
liles, to me known to be the persons who executed the foregoing 

deed, and acknowledged the execution thereof to be their free act 
amd deed for the uses and purposes therein mentioned. 
C. M. MERCER, 
Justice of the Peace. 


883. 


State OF WISCONSIN, 
Trempealeau County, 


OFFICE OF THE REGISTER OF DEEDs. 

I, John O. Melby, register of deeds in and for said county, do 

; hereby certify that I have carefully compared the annexed 

358 copy of warranty deed with the records in my office, and 

that it is u true transcript thereof and of the whole thereof 

as the same remains of record in this office of register of deeds on 

page 206, volume 21, of deeds, and recorded Feburary 19th, A. D. 
1879, at 10 o’clock a. m. 


Witness my hand and official seal, at Whitehall, this seventeenth 
day of November, A. D. 1880. 
[sKAL. ] JOHN O. MELBY, 
Register of Deeds. 


PLAINTIFE’s Exninrr No. 22. Fr. Bloodgood, Examiner, &c. 


This indenture, made the 17th day of February, in the vear of 
our Lord one thausand eight hundred and seventy-nine, between 
George IIiles and Mary Hiles, his wife, of the county of Wood and 
State of Wisconsin, of the first part, and the Arcadia Mineral Springs 


Company, of the county of Trempealeau and State of Wisconsin, of 
the second part, witnesseth : 


That the said parties of the first part, for and in consideration of 


the sum of thirty thousand ($30,000.00) dollars to them in hand paid 
by the party of the second part, the receipt of which is hereby ‘ac- 
knowledged, have given, granted, bargained, sold, remised, released, 
aliened, and confirmed, and by these presents do give, grant, bargain, 
sell, remise, release, alien, and confirm, unto the said party of 
the second part, its heirs and assigns, forever the following- 
359 described premises and real estate, lying and being in ihe 
county of Trempealeau and State of Wisconsin, to wit: 
The southeast quarter of the southwest quarter and the southwest 
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quarter of the southeast quarter of section twenty-nine (29), town- 
ship twenty-one (21), range nine (9) west, containing eighty (80) 
acres, more or less, according to Gov't survey, together with all and 
singular the hereditaments and appurtenances thereunto belonging 
or in anywise appertaining and the reversion and reversions, re- 
mainder and remainders, and the issues and profits thereof and all 
the estate, right, title, interest, claim, or demand whatsoever of the 
said parties of the first part, either in law or equity, of and to the 
above-bargained premises, with the hereditaments and appurtenances: 
To have and to hold the said premises above bargained and de- 
scribed, with the appurtenances, unto the said party of the second 
— its heirs and assigns, forever; and the said George Hiles and 
Mary Hiles, for themselves and their heirs, executors, and adminis- 
trators, do covenant, grant, bargain, and agree to and with the said 
party of the second part, its heirs and assigns, that at the 
360 time of ensealing and delivery of these presents they are 
well seized of the premises above conveyed as of good, sure, 
perfect, absolute, and indefeasible estate of inheritance in the law 
and fee-simple, and have good right, full power, and lawful author- 
ity to grant, bargain, sell, and convey the same in manner and form 
aforesaid, and the same is free and clear of all former and other 
grants, bargains, sales, liens, judgments, taxes, assessments, and in- 
cumbrances of what kind and nature soever; and the parties of the 
first part the above-bargained premises in the quiet and peaceful 
possession of the said party of the second part, its heirs and assigns, 
against all aid every person or persons lawfully claiming or to 
— the whole or any part thereof will warrant and forever de- 
end. 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 
GEO. HILES. SEAL. 
MARY HILES. [seat. 


Signed, sealed, and delivered in presence of— 


J. W. BLAISDELL. 
E. BLAISDELL. 


STATE OF WISCONSIN, \ * 
County of Trempealeau, 


Be it remembered that on the 17th day of February, A. D. 1879, 
personally came before me the above-named George Hiles 

361 and Mary Hiles, to me known to be the persons who executed 
the foregoing deed, and acknowledged the execution thereof 

to be their free act and deed for the uses and purposes therein men- 


tioned. 
C. M. MERCER, 
Justice of the Peace. 
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STATE OF WISCONSIN, os 
Trempcaleau County, 


Orrice or THE ReaGister or Deeps. 


I, John O. Melby, register of deeds in and for said county, do 
hereby certify that I have carefully compared the annexed copy of 
warranty deed with the records in my office, and that it is a true 
transcript thereof and of the whole thereof as the same remains of 
record in this office of register of deeds on page 207, volume 21, of 
deeds, and recorded February 19th, A. D. 1879, at 10 o'clock a. m. 

Witness my hand and official seal, at Whitehall, this seventeenth 
day of November, A. D. 1880. 

[SKAL. ] JOHN O. MELBY, 
Register of Deeds. 


ComPpLAINANT’s Exutpit No. 23. Fr. Bloodgood, Examiner, &e. 


This indenture, made this thirty-first day of May, in the year of 

our Lord one thousand eight hundred and seventy-two, between 

Catherine Davy, of the town of Little Wolf, county of Waupaca 

362 & State of Wisconsin, party of the first part, and David M. 

Kelly, of Green Bay, Wisconsin, party of the second part, 
witnesseth : 

That the said party of the first part, for and in consideration of the 
sum of eighty dollars to her in hand paid by the said party of the 
second part, the receipt whereof is hereby confessed and acknowl- 
edged, hath given, granted, bargained, sold, remised, released, aliened, 
conveyed, and confirmed, and by these presents doth give, grant, 
bargain, sell, remise, release, alien, convey, and confirm, unto the 
said party of the second part, his heirs and assigns, foréver all of the 
land that is covered by the right of way of the Green Bay & Lake 
Pepin railway, being one hundred feet wide and being fifty feet each 
side of the centre line of said railway where it is now located across 
the southeast quarter of the northeast quarter of section twenty- 
one (21), in town. twenty-three (23), range (13) east, and all the land 
that lies south of the said railway line on the said southeast quarter 
of the northeast quarter of section twenty-one, town. and range 
aforesaid, in the county and State aforesaid, together with all and 
singular the hereditaments and appurtenances thereunto belong- 
ing or in anywise appertaining and all the estate, right, title, in- 
terest, claim, or demand whatsoever of the said party of the first part, 
either in law or equity, either in possession or expectancy. of, in. and 
to the above-bargained premises and their hereditaments and appur- 
tenances; to have and to hold the said premises as above described, 
with the hereditaments and appurtenances, unto the said party of 

the second part and to his heirs and assigns forever. 
363 And the said Catherine Davy, for her heirs, executors, and 

administrators, doth covenant, grant, bargain, and agree to and 
with the said party of the second part, his heirs and assigns, that at 
the time of the ensealing and delivery of these presents she was well 
seized of the premises above described as of a good, sure, perfect, 
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absolute, und indefeasible estate of inheritance in the law, in fee- 
simple, and that the same are free and clear from all ineumbrances 
whatever; and that the above-bargained premises in the quiet and 
peaceable possession of the said party of the second part, his heirs 
and assigns, against all and every person or persons lawfully claim- 
ing the whole or any part thereof she will forever warrant and de- 
fend. : 

In witness whereof the said party of the first part hath hereunto 
set her hand and seal the day and year first above written. 


her 
CATHERINE x DAVY. [seat] 
mark. 
Signed, sealed, and delivered in presence of— 
I. II. FOX. 
A. C. MeboN ELI. 


Strate OF WISCONSIN, pe 
County of Waupaca, § 
Be it remembered that on the 3Ist day of May, A. D. 1872, 
361 personally came before me the above-named Catherine Davy, 
to me known to be the person who executed the above deed, 
and acknowledged the same to be her free act and deed for the uses 
and purposes therein mentioned. a 
— SEAL. | II. KETCHUM, 
Notary Public. 


Received for record at 8 o’clock a. m. April 4th, 1876. 


OLE O. HOLE, Register. 


State OF Wisconsin, | 
Waupaca County, 


I, J. H. Woodworth, register of deeds in and for the county of 
Waupaca, State of Wisconsin, do hereby certify that I have com- 
— the foregoing with the original record of a warranty deed 
and acknowledgment of same and certificate of record thereof from 
Catherine Davy to David M. Kelly, recorded in this office on the 
4th day of April, A. D. 1876, at 8 o’clock a. m., in vol. 43 of deeds, 
page 267, and that it is a correct transcript therefrom and the whole 
thereof as the same remains in my office and custody. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal this 31st day of August, A. D. 1880. 


[sEAL.] J. H. WOODWORTH, 
Register of Deeds. 
PI'ff’s Exhibit No. 24. See page 243. 
3643 Plaintiff’s Exhibit No. 24. Copied in testimony, page —. 
FR. BLOODGOOD, 
Examiner, &c. 
365 DeFENDANTS’ Exutnit “A.” 


Whereas Leander G. Merrill, of Merrillon, Wisconsin, did, under 
date of April 10th, 1872, execute his bond running to the Green 
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Bay & Lake Pepin Railway Company, now known as the Green 
Bay & Minnesota Railway Company, binding himself in the sum of 
one hundred thousand dollars ($100,000) to convey to said railway 
company, by good and sufficient warranty deeds, a strip of land one 
hundred (100) feet wide through all lands traversed by the road of 
said company owned by him on said date or to be thereafter ac- 
quired by him, and also agreed to subscribe and pay for fifty thou- 
sand dollars ($50,000) of the capital stock of said company at par 
value when the railway of said company crossed Black river at or 
near Mormon Kiflle, in section 3, township 22, range 3, in Jackson 
county; and 

Whereas, under date of April 10th, 1873, the said Merrill exe- 
cuted his bond for one hundred thousand dollars ($100,000) running 


to David M. Kelly, agreeing that when the railroad of the said com- 


pany was so located and constructed as to cross Black river at or 
near Mormon Kiflle, in section 3, township 22, range 3, in said 
county of Jackson, and so as to traverse the S. W. } of the S. W. 
J of section 23, township 23, range 4, in said county, to convey 
to the said Kelly one equal undivided one-half of lots 2, 3, and 5, 
section 3, township 22, range 3, and all one equal undivided one- 
half of all the water-power and boomage at, about, and above Mor- 
mon Riflle. on Black river, then owned or acquirable or to be 
thereafter acquired by the said Merrill and connected with or avail- 
able in connection with the three lots named, or any or either of 
them; and also to convey to the said Kelly all of the S. W. } of 
the S. W. } of section 23, township 23, range 4, in said county ; 
and whereas the said Merrill and his brother, B. H. Merrill, by con- 
tract dated August 10th, 1872, agreed to convey a strip of land to 
the said Kelly one hundred and fifty (150) feet wide on each side of 
the railway right of way, one hundred (100) feet wide, beginning 
at the west line of the S. W. } of the S. W. } of section 23, 
township 23, range 4 west, in said county, the said strip to be one 
thousand six hundred (1,600) feet long; whereas the said railroad 
of the said company has been constructed as provided in said bond 
and within the time specified and no portion of the right of way 
referred to has been conveyed to said company; and whereas a 
large portion of the par value of the said fifty thousand dollars 
($50,000) is still unpaid; and whereas the said Merrill has not yet 
conveyed tothe said Kelly the said lots or the said water-power and 
boomage or the said tract of land or the said strip of land on each 
side of the right of way of said company or any portion of the same; 
and whereas the said Merrill is desirous of effecting a settlement in 
full with the said company and the said Kelly; and whereas the 
— company and the said Kelly are desirous of having a full set- 
tlement: 
Now, therefore, tlie said railroad company, by D. M. Kelly, gen- 
eral manager, and the said Kelly, by himself, hereby make to the 
said Merrill the following proposition : 
If the said Merrill will convey to the said railroad company sev- 
enty-five thousand dollars ($75,000) of full-paid stock in Iowa Lum- 
ber Company, and will give the said company a satisfactory guar- 
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antee that the debts of the said lumber company do not exceed 
366 $5,000; and if the said Merrill will convey to the said railroad 

company by good title a strip of land for right of way one 
hundred (100) feet wide through all lands traversed by the road of 
suid company, which he held on April 10th, 1872, and which he 
may have acquired since said date, then the said railroad company 
will give the said Merrill a receipt in full for all and all manner of 
claims which the said company may now have against the said 
Merrill, and will issue to him $50,000 of full-paid stock; and if the 
said Merrill will convey by good title to said Kelly an undivided 
one-half interest in said lots 2. 3, and 5 and an equal undivided one- 
half interest in the said water-power and boomage and all of the 
said forty (40) acres of land and the said strip of land on each side 
of the right of way of the said company the said Kelly will release 
the suid Merrill from all and all manner of present obligation on the 
part of the said Merrill to the said Kelly. It is a part of this propo- 
sition that in the conveying by the said Merrill to the said Keily of 
the S. W. } of the S. W. 4 of section 23, township 23, range 4, in 
said county of Jackson, that a few lots of the said forty have been 
sold to certain parties, and that the said Kelly will accept said forty 
subject to any such sale which may have been made, and the said 
Merrill to pay the said Kelly all and all manner of benefits which 
he may have up to the present time received by reason of such sales, 
and the said Kelly to have the right to collect any deferred pay- 
ments which may now be due or which may hereafter become due 
by reason of such sale of lots in said forty. 

The proposition herein made by the said railroad company and 
the proposition herein made by the said Kelly for himself are each 
dependent upon and a part of the other proposition. 

n the event of the acceptance by the said Merrill of the proposi- 
tion herein made by the said railroad company and by the said Kelly 
~ himself it is understood that receipts in full shall be given as 
ollows: 

From the said railroad company to the said Merrill; from the 
said Kelly to said Merrill and to B. II. Merrill; from the said Mer- 
rill to the said railroad company; from the said B. H. Merrill to the 
said railroad company, and from Merrill and Loomis to the said 


railroad company. 
‘GREEN BAY & MINNESOTA 
RAILROAD COMPANY, 
By —— —, General Manager. 


The above proposition on the part of the said company and the 
said Kelly to be accepted or rejected by the said Leander G. Merrill 
on or before the 15th inst., and if not accepted on or before said date 
it is understood that the same is withdrawn. 

Green Bay, June 8th, 1877. 

GREEN BAY & MINNESOTA 
RAILROAD COMPANY, 
By —— ——, General Manager. 
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In continuation of the foregoing proposition to the said Merrill 
from the said railroad company and to the said Merrill from the 
said Kelly and in modification of part of the same it is understood 
that nine lots, some of which are 44 by 125 and some 66 by 125, 

have been sold by the said Merrill from the said forty, and 
367 that also a warehouse lot, with warehouse thereon, has been 

sold by the said Merrill to Merrill & Loomis, and that the said 
Kelly, in case the proposition is accepted by the said Merrill, agrees 
to confirm such sales of such lot, and to hold the said Merrill harm- 
less on account of such sales and on account of any payments which 
may have been received by him on account of such sales. 

It is also understood that the said Merrill is to give to the said 
railroad company his written guarantee that the said Iowa Lumber 
Company was duly organized under the laws of the State of Iowa ; 
that its capital stock is to the amount of but one hundred and forty 
thousand dollars ($140,000), all of which is full-paid, and that the 
stock which the said Merrill holds is a portion of the said $140,000 
of stock and is full-paid, and that the company, in all respects, is 
lawfully organized and has a lawful existence. 

It is also understood that in case the said proposition is accepted by 
the suid Merrill that the said Merrill is to give to H. Ketchum & Co. 
a receipt in full of all demands. : 

It is also understood that the said Merrill, in compensation to the 
said Kelly for the said lots which have been sold from the said forty, 
is to give to said Kelly one equal undivided one-half interest in lots 
1, 4, and 5, section 10, township 22, range 3 west, said lots contain- 
ing about one hundred and five (105) acres, more or less. 

t is also understood that whereas said Merrill has leased to one 
Perry the “Mormon Riftle House,” so called,-for one year from May 
15th last for the sum of $200 the said Kelly, in the event of the ac- 
ceptance of the said proposition by the said Merrill, will confirm the 
said lease to the said Perry, said Kelly to have one-half of the rent 
for the same. 

It is also understood that in case of the acceptance of the said 
— made by the said railroad company to the said Merrill 
vy the said Merrill the said Merrill and wife are to be provided, in 
January of each succeeding year, with a document entitling them 
free transportation over the lines operated by the said company 
during the year for which said document is issued. 

GREEN BAY & MINNESOTA 

RAILROAD COMPANY, 


» General Manager. 


j— 
Endorsed ; “ Proposition by G. B. & M. R. R. and by D. M. Kelly 
to Leander G. Merrill, June Sth, 1877.” | 
DEFENDANTS’ Exnimr A (2). 


This agreement, made the 23d day of July, A. D. 1870, between 
David M. Kelly, of Green Bay, Wisconsin, party of the first part, 
and the Green Bay & Lake Pepin Railway Company, existing under 
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and by virtue of the laws of the State of Wisconsin, having its prin- 


cipal _— at Green Bay aforesaid, party of the second part, wit- 
nesseth : 

Firstly. That the said party of the first part,in consideration of 
the covenants, promises, and agreements hereinafter contained on 
the part of the said party of thesecond part, dotl covenant, promise, 
and agree to engage in the service of the party of the second part as 
its general agent and manager for all and singular the pu 
hereinafter set forth, and well and truly, according to his best ability, to 
arrange and negotiate for the construction and completion of the 

railway of the party of the second part, and to use his utmost 
368 — skill, judgment, and endeavors to promote, secure, and effect 

the construction and completion of said railway to the Missis- 
sippi river ata reasonable, early date, it being understood and hereby 
declared and conceded that for the accomplishment of such result 
he necessarily and naturally depends upon the co-operation of the 
party of the second part and on the supply by it of the means and 
aid hereinafter provided. 

Secondly. That the said party of the second part, in consideration 
of the premises, doth on its part covenant, promise, and agree with 
the suid party of the first part to render and yield unto him at all 
times, in aid of the performance of this agreement on his part, all 
possible needed assistance and co-operation not inconsistent with 
other provisions hereof, and, in aid of his efforts to promote, secure, 
and effect the construction and completion of said railway, to hold 
at all times, subject to his disposal, and upon his order to issue or 
deliver as he shall direct, subject to the restrictions in that behalf 
hereinafter contained, all the bonds of said company to, but not 
more than, the amount of sixteen thousand dollars per mile, as well 
as all municipal aid heretofore voted or hereafter during the contin- 
uance of this agreement to be voted to said company, and all the 
authorized capital stock of said company not heretofore issued. 

Further, it is mutually covenanted and agreed, by and between 
the parties hereto, that all the said bonds of the said company and 
all the municipal aid aforesaid and all the capital stock aforesaid 
not heretofore issued shall, so far as thereto necessary, be used and 
applied for and to the construction and completion of said railway; 
that the residue of such bonds and aid not so used or applied shall 
be and remain the property of the said company, free and clear of 
all manner of claim of the party of the first part, but that the resi- 
due of the said stock not so used and applied shall be, become, and 
remain the sole property. of the party of the first part, and be de- 
livered to him as such in full compensation of services in the fulfil- 
ment of this agreement; but, nevertheless, — said party of the first 

art shall succeed in effecting the completion of said railway from 

‘ort Howard westward to New London he shall not be entitled to 
demand or receive, as compensation for services, any of suid capital 
stock whatever. In case he shall effect the completion of said rail- 
way as aforesaid to or beyond New London the party of the second 
part shall and will issue and deliver to him, as compensation for 
an such completion to New London, and from time to 
—147 


370 TIMOTHY CASE, RECEIVER, &C., vs. 


time thereafter as thereto required, such amount or amounts of.such 
stock as, taken together with the stock heretofore issued and with the 
stock which shall then have been issued in aid of the construction 
of said railway to any given point, will constitute such proportion 
of the entire authorized capital stock as the length of the completed 
railway measured to the same given point shall bear to the whole 
length of said railway considered as extending to the Mississippi 
river; it being the true intent and meaning of this agreement in 
all its parts that the capital stock aforesaid shall be issued no faster 
in proportion than said railway shall be constructed and completed. 

Further, it is mutually covenanted and agreed that all disburse- 
ments to be made during the building of said railway shall be made 
through the proper officers of said company ; which officers shall at 
all times keep and hold, subject to the inspection of the party of the 
first part, a correct record of all financial transactions with all proper 
vouchers therefor. | 
That for all the ter of this agreement the terms “com- 
369 plete,“ “completed,” und“ completion” shall, respectively be 

held and taken to mean such condition of said railway or of 
any given point thereof as may be otherwise described by the ex- 
pression “graded, tied, and ironed, and with trains of cars other 
than construction trains running thereon.” 

That unless the party of the first part shall effect or procure such 
completion of said railway from Fort Howard to New London on 
or before the Ist day of January, 1871, this agreement shall on that 
day become null and void as to any obligation of the party of the 
second part to the party of the first part, except as hereinafter pro- 
vided. In case of such completion as aforesaid to said New London 
on or before the day last aforesaid, then this. agreement shall con- 
tinue in full force and effect until the Ist day of January, 1876; on 
which last-mentioned day the same shall become null and void as 
and except as aforesaid, unless the party of the first part shall on 
or before the day last aforesaid have effected or procured such com- 
— of said railway from Fort Howard to the Mississippi river; 

out it is provided that nothing hereinbefore contained shall be con- 
strued as religving the said party of the second part from issuing 
and delivering to the party of the first part any and all capital 
stock which before such forfeiture of this agreement may have be- 
come due or deliverable to the party of the first part as compensa- 
tion by virtue of any other provision of this agreement. 

It is further covenanted and agreed by the party of the second 
part that if, notwithstanding faithful and diligent effort and endeavor 
on the part of the party of the first part to perform his agreement 
hereinafter contained, he shall fail to effect the completion within 
the time hereinafter limited of any part whatever of said railway 
the said party of the second part shall and will, whenever this agree- 
ment shall, by reason of such failure, cease and determine as afore- 
suid, pay to the party of the first part his actual cash expenditures 
incurred in his efforts and attempted services hereunder. 

And, lastly, it is further covenanted and agreed by the said party 
of the second part that it, the party of the second part, shall not 
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nor will at any time during the continuance of this agreement 
make with any other person or persons whomsoever any contract or 
agreement whatsoever without the consent of the party of the first 
part thereunto in writing nad and obtained. 
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In witness whereof said party of the first part has hereunto set 
his hand and seal on the day and year first above written, and the 
arty of the second part hath caused these presents to be subscribed 
y its president and secretary and the corporate seal to be hereto 
affixed, pursuant to a vote of the board of directors of said company 
* and passed at a meeting therof holden on the 20th day of July, 
A. D. 1870. 
(Signed) DAVID M. KELLY. 
[Corporate Seal. ] 


[SEAL.] 


ANTON KLAUS, President. 
J. WHITNEY, Sceretary. 


Signed, sealed, and delivered in presence of— 
H. GIESELER. 
C. RAHR. 


370 desol ved, That the time in and by the agreement of Jul 

23:1, 1870, between David M. Kelly and the G. B. & L. 1 
Railway Company limited to the said Kelly for the procurement . 
by him of the completion of said railway to New London be, and 
the same is hereby, at his request, extended to the first (Ist) day 
of October, 1871, and that for and in respect of each and every five 
(5) miles of said railway measured from the eastern terminus thereof, 
on or near Fox river, fifty thousand ($50,000) dollars in and of the 
full-paid capital stock of said company, — value, be issued and de- 
livered to said Kelly whenever and as fast as each such distance of 
five (5) miles shall have been duly graded, ready for the ties, and 
that the residue of such capital stock which may, by virtue of said 
agreement, as hereinbefore firstly named, become issuable to said 
Kelly and delivered to him at the rate and times originally provided 
in said agreement, and that the foregoing variations of said agree- 
ment be taken and deemed, to all intents and pur , to have 
been made on the 23d day of July, 1870, to the exclusion of any 
conflicting provisions therein contained. 


Resolved, That the foregoing variation of said agreement be en- 
dorsed upon the said original agreement on file and upon the dupli- 
cate thereof in the possession of the said Kelly, and executed by 
both parties thereto in the same manner as said original and dupli- 
cate are executed. 5 


This amendment to the said original contract is made with the 
understanding that if the said Kelly shall not, on or before the Ist 
day of May, 1871, have made an arrangement or closed a negotia- 
tion for iron for eighteen (18) miles of the road, under and by reason 
of which arrangement or negotiation the said amount of iron shall 
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be actually delivered to the said company, then this amendment 
and the original contract to be null — void. 
(Signed) DAVID M. KELLY. [seat] 
[Corporate Seal. ] 
ANTON KLAUS, President. 
J. WHITNEY, Sceretary. 


Signed, sealed, and delivered in presence of— 
JAMES S. FEATHERLY. 
C. S. WHITT. 
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This indenture, made the third day of June, in the year of our 
Lord one thousand eight hundred and seventy-six, between J. R. 
Sechler and Susan Sechler, his wife, of the village of Sechlerville, 
county of Jackson, and State of Wisconsin, parties of the first part, 
and David M. Kelly, agent, of the city of Green Bay, county of 
Brown, and Stateof Wisconsin, party of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of one dollar to them in hand paid by the said party of the 
second part, the receipt whereof is hereby confessed and acknowl- 
edged, has given, granted, bargained, sold, remised, released, aliened, 
conveyed, and confirmed, and by these presents does give, grant, 
bargain, sell, remise, release, alien, convey, and confirm, unto the 
said party of the second part, his heirs and assigns, forever the all 
that certain tract, piece, or parcel of land situate, lying, and being 
in the county of Jackson and State of Wisconsin, and particu- 
larly deseribed as follows, to wit: The north half, of the northwest 
quarter of the southeast quarter (N. 3 of N. W. }-of S. E. J) of see- 
tion nineteen (19), town. twenty-two (22), range five (5), and all that 
part of the southwest quarter of the northeast quarter (S. W. I of N. 
E. J) of section nineteen (19), town. twenty-two (22), range five (5), 
which lies south of the railroad track of the Green Bay & Minne- 
sota Railroad Company, together with all and singular the heredit- 
aments and appurtenances thereunto belonging or in anywise ap- 

pertaining, and all the estate, right, title, interest, claim, or 

372 demand whatsoever of the said party of the first part, either 

| in law or equity, either in possession or expectancy, of and 

to the above-bargained premises, with the hereditaments and ap- 
purtenances : : 

To have and to hold the said premises above described, with the 
hereditaments and appurtenances, unto the said part- of the second 
mart and to his heirs and assigns forever; and the said J. R. Sech- 
— for himself, his heirs, executors, and administrators, does cov- 
enant, grant, bargain, and agree to and with the said party of the 
second part, his heirs and assigns, that at the time of ensealment 
and delivery of these presents he is well seized of the premises as 
above described as of a good, sure, perfect, absolute, and indefeasi- 
ble estate of inheritance in the law and fee-simple, and that the 
sume are free & clear from all incumbrances whatever; and the 
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above-bargained premises in the quiet and peaceable possession 
of the said party of the second part, his heirs and assigns, against 
all and every person or persons lawfully claiming or to claim the 
whole or any part thereof he will forever warrant — defend. 
In witness whereof the said part- of the first part have hereunto 
set their hand- and seal- the day and year first above written. 
373 J. R. SECHLER. SEAL. 
SUSAN SECHLER. [sgEAt. 


Signed, sealed, and delivered in presence of— 
C. SECHLER. 
E. W. MERRILL. 


SrarzE OF WISCONSIN, \ 
County of Jackson, 

Be it remembered that on the third day of June, A. D. 1876, per- 
sonally came before me the above-named J. R. Sechler and Susan 
Sechler, his wife,to me known to be the persons who executed 
the foregoing deed, and acknowledged the same to be their free act 
and deed for the uses and purposes therein mentioned. 

E. W. MERRILL, 
Notary Public, Brown County, Wis. 


Received for record at 8 o’clock a. m., June 14th, 1876. 
GEO. H. PERKINS, Register. 
State OF WISCONSIN, Ca 
County of Jackson, § 


I, E. O. Gullord, register of deeds of the said county of Jackson, 
do hereby certify that I have carefully compared the annexed copy 
with the original deed now on record in this office, and that it is a 
correct transcript therefrom and of the whole thereof. 

In testimony whereof I have hereunto set my hand officially and 

affixed the seal of said oflice, at Black River Falls, in said 
374 county, this 9 day of October, A. D. 1880. 
E. O. GULLORD, 
Register of Deeds, 
By G. M. PERRY, Dep'ty. 


375 Dzrzxpaxrs' Exmmr B (2). 


This agreement, made the 5th day of June, 1871, between David 
M. Kelly, of Green Bay, Wisconsin, party of the first part, and the 
Green Bay & Lake Pepin Railway Company, a corporation existing 
under and by virtue of the laws of the State of Wisconsin, and hav- 
ing its principal office at Green Bay aforesaid, party of the second 
part, witnesseth : 

Firstly. That the said party of the first part, in consideration of 
the covenants, promises, and agreements hereinafter contained on 
the part of the said party of the second part, doth covenant, prom- 
ise, and agree well and truly, according to the best of his ability, to 
endeavor to build or secure the building of the railroad of the suid 
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company from the point of beginning, near the Fox river, at Fort 
Howard, to the Mississippi river, and to exert and use his utmost 
skill, judgment, and endeavor to promote, secure, and effect the 
building and completion of said railroad within a reasonable time 
next hence ensuing at the following rate of progress—that is to say: 
To New London, Wisconsin, on or before — 1, 1872; to the 
Wisconsin river on or before January 1, 1873, and to the Mississippi 
river on or before January 1, 1876; it being expressly understood 
and hereby declared and conceded by the said party of the second 
part for the accomplishment of such result and every part thereof 
the party of the first part necessarily and materially relies upon the 
co-operation of the party of the second part and upon the prompt 
and faithful supply by it as hereinafter provided of all the means 
and aid in that behalf hereinafter mentioned, and that such co- 
operation and supply shall at all times be deemed a condition essen- 
tial and preeedent to such performance as aforesaid on the part of 
the party of the first part. 

Second. That the said party of the second part, in consideration 
of the premises, doth on its part covenant, promise, and agree to 
and with the party of the first part to render and yield unto them 
at all times in aid of the performance of this agreement on his part 
all the possible assistance and co-operation not inconsistent with 
other provisions hereof; and in aid of his efforts to perform this 
agreement on his part and in payment for his fulfilment thereof, 
subject only to the provisions in that behalf hereinafter contained, 
to assign, transfer, set over, and deliver unto him orto his order 
and subject to his disposition and control the mortgage bonds of 
said company secured upon its road, franchises, and property to the 
amount of sixteen thousand dollars per mile, all- municipal aid, 
whether of towns, cities, or villages, boroughs or counties, heretofore 
secured or which may be hereafter secured by said company or to 
which on or before the completion of said railroad it may become 
in any manner entitled, and all authorized capital stock of said 
company not heretofore issued or hereafter to be issued in exchange 
for such municipal aid as aforesaid. 

Thirdly. It is mutually covenanted, promised, and agreed that 
sald mortgage bonds, municipal aid, and stock shall not be ex pended 
or disposed of by the party of the first part faster than at the rates 

following, to wit: Said bonds shall not be expended or dis- 
376 posed of faster than at the rate of sixteen thousand dollars 

per mile of completed railroad, or such municipal aid faster 
than at the rate or rates per mile or other proportion provided in 
or by the terms of the several proposition or propositions where- 
under the same aid shall be or become receivable, or said stock 
faster than at the rate of forty thousand dollars per mile of com- 
pleted railroad or faster than at the rate of ten thousand dollars 
per mile of mere road-bed or grade; such completion in all cases to 
e of and upon a continuous line tending westward from the point 
of beginning aforesaid. 

Fourthly. The said party of the first part, in consideration of 
the premises, further covenants, promises, and agrees that. upon 
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failure actually to complete said railroad or any part thereof at the 
time or times in that behalf hereinbefore mentioned he will return 
and redeliver to the party of the second part upon its demand all 
such mortgage bonds and stock theretofore by him received which 
shall not at the time of such failure have been actually expended or 
authorized to be expended by the foregoing provisions of this agree- 
ment, to the end that the same may become and remain thereafter 
the property of the party of the second part, free from any and all 
claim of the party of the first part. 

It is further mutually agreed that, for all the purposes of this 
agreement, the terms “complete,” “completed,” “completion,” 
“built” shall respectively be held and taken to mean such condi- 
tion of said railroad, or any given part thereof, as may be otherwise 
described by the expression “ graded, tied, ironed, and with trains of 
ears other than construction trains running thereon;” and the 
terms “grade” and “road-bed” shall be deemed and taken to mean 
a grade or road-bed suitably constructed and ready for the reception 
of ties and rails. 

It is further covenanted, promised, and agreed by the party of 
the second part that if, notwithstanding faithful and diligent effort 
and endeavor on the part of the party of the first part to perform his 
agreement hereinbefore contained, he shall fail to effect the comple- 
tion within the time in that behalf hereinbefore expressed or an 
part whatever of said railway the said party of the second part shall 
and will, whenever it shall seek to rescind this agreement on account 
of such failure, pay to the party of the first part its actual cash ex- 
penditures incurred in his efforts and attempted services hereunder. 

And, further, that it, the said party of the second part, shall not- 
nor will at any time during the continuance of this agreement make 
with any other person or persons whomsoever any contract or agree- 
ment whatsoever without the consent of the party of the first part 
first thereto in writing had and obtained. 

In witness whereof the said party of the first part hath hereunto 
set his hand and seal the day and year first above written, and the: 
party of the second part hath caused these presents to be subscribed 

y its president and secretary and the corporate seal to be hereto 
alli xed, pursuant to a vote of the board of directors of said company 
had and passed at a meeting thereof duly held on the fifth day of 


June, 1871. 
DAVID M. KELLY. I. s.] 
a H. KETCHUM, President. 
D.. s.] FRED. S. ELLIS, Secretary. 


377 Signed, sealed, and delivered in presence of-— 
JESSE M. ST. CYR anp 
C. H. COTTON. 
Endorsed: David M. Kelly with G. B. M. L. P. R’way Co. Agree- 
ment. 
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DEFENDANTs’ Exninrr C. 


This agreement, made the 12th day of February, 1872, between 
David M. Kelly, of Green Bay, Wisconsin, party of the first Wart, and 
the Green Bay & Lake Pepin Railway Company, a corporation ex- 
isting under and by virtue of the laws of the State of Wisconsin, 
and having its principal office at Green Bay aforesaid, party of the 
second part, witnesseth: 7 


Firstly. That the said party of the first part, in consideration of 
the covenants, promises, and agreements hereinafter contained on 
the part of the said party of the second part, doth hereby release and 
surrender his contract with said company made on the 5th day of 
June, 1871, and doth hereby covenant, promise, and agree to account 
to the party of the second part, when thereto required, for and con- 
cerning all mortgage bonds of said company and all municipal aid 
bonds of every descripticn by him heretofore from or through said 
company received, had, or obtained, and for and concerning the dis- 
position and proceeds thereof, and to engage in the service of the 
said party of the second part for all and singular the purposes here- 
inafter set forth as its chief financial and construction agent, and to 
perform, during the continuance of this agreement, the duties 
usually performed by a superintendent or general manager of a rail- 
road company in and about the construction and carrying business 
thereof, and as such agent, and in the performance of such duties as 
aforesaid, well and truly and to the best of his ability to assist in 
procuring local or municipal aid and in operating the railroad of 
_said company as fast as the same shall be built; to take charge of 
and conduct, to the best of his ability and skill, the negotiation and 
disposition of the mortgage bonds of said company and of the 
municipal or local aid by it heretofore obtained and hereafter to be 
obtained, and will well and truly and according to the best of his 
ability labor and endeavor to build or secure the building of said 
railroad from its present western terminus, at New London, to the 
Mississippi river, and exert and use his utmost skill, judgment, and 
efforts to promote, secure, and effect the building and completion of 
suid railroad within a reasonable time next hence ensuing, and at 
the following ‘rate of progress, to wit, to the Wisconsin river on or 
before January 1, 1873, and to the Mississippi river on or befure 
January 1, 1876, and in the meantime to endeavor to promote in all 
other respects the interests of the party of the second part; and that 
he will not, during the continuance of this agreement, actively en- 
gage in building any other railroad without the consent of the party 
of the second part first had and obtained. 

It is expressly understood, and by the party of the second part 
hereby declared and conceded, that for the accomplishment of such 
results and every part thereof the party of the first part necessarily 
and materially relies upon the ready co-operation of the party of the 
second part and upon the prompt and faithful supply by it, as 
hereinafter provided, of all the means and aid in that behalf here- 
inafter mentioned, and upon the prompt and faithful performance 


etween 
rt, and 
On ex- 
consin, 
of the 


ion of 
ed on 
se and 
lay of 
count 
l con- 
al aid 
. said 
o dis- 
f the 
here- 
nd to 
uties 
rail- 
iness 
es us 
t in 
d of 
e of 
and 
the 
9 be 
his 
said 
the 
and 
1 of 
at 
or 
ure 
all 
lat 
en- 
ty 


irt 
ch 


DAVID M. KELLY ET AL. 377 


by it of all the covenants, promises, and agreements on its 
378 part hereinafter contained; and that such co-operation, supply, 

and performance shall at all times be deemed a condition 
essential and precedent to performance by the party of the first part 
of any act or thing by him to be performed. 

Secondly. That the said party of the second part, in consideration 
of the premises, doth on its part covenant, promise, and agree to and 
with said party of the first part to assume and pay all indebtedness 
and liabilities by him heretofore contracted or incurred in or about 
the construction and equipment of said railroad and all other busi- 
ness by him transacted for the party of the second part, and to save, 
bear, and keep him harmless and indemnified thereof and there- 
from; to pay to him all his 3 — paid or incurred out of or 
with his private means in or about the service of said company and 
for his services rendered since the fifth day of June, 1871,and to the 
date hereof, as in the nature of salaries, at and after the rate of five 
thousand dollars per annum; and said party of the second part doth 
further covenant, promise, and agree and hereby declare that so 
much of the one million six hundred thousand dollars, par value, 
of the capital stock of said company apportionable to the forty miles 
of said railroad already completed by the party of the first part 
under his aforesaid contract of June 5, 1871, and his previous contract 
of July 23, 1870, as has not been issued or pledged in exchange for 
municipal aid or taken by private subscription or otherwise actu- 
ally used in or about construction or equipment is, and to all intents 
and purposes shall be, deemed the actual and exclusive property of 
the party of the first part, and, so far as not yet issued and delivered, 
shall be issued and delivered unto him upon his demand without 
any further action of the board of directors in that behalf. 

And the said party of the second part doth hereby further cov- 
enant, promise, and agree to and with said party of the first part to 
employ, and doth hereby employ, him to perform the duties and for 
all other the purposes aforesaid, and doth hereby concede and grant 
unto him full power and authority in the premises, and doth cov- 
enant, promise, and agree to yield and render unto him at all times, 
in aid of his efforts to perform this agreement on his part, all possi- 
ble assistance and co-operation not inconsistent with other provis- 
ions hereof, and, subject to the provisions in that behalf hereinafter 
contained, to assign, transfer, set over, and deliver unto him or as 
he shall direct, and subject to his charge, disposition, and control, 
all the mortgage bonds of said 3 not yet expended or dis- 
posed of secured upon its road, franchises, and pro rty to the 
amount of sixteen thousand dollars per mile, and all municipal 
aid, whether of towns, cities, villages, boroughs or counties, hereto- 
fore obtained or voted, so far as not already expended or disposed 
of, or which ‘may be hereafter obtained or secured by said company, 
or to which, at or before the completion of said railroad, suid com- 
pany may become in any manner entitled, and all authorized capi- 

tal stock not heretofore issued or hereinbefore mentioned or here- 
after to be issued in exchange for such municipal aid as aforesaid, 
and to bear, take, discharge, and reimburse to him all his expenses by 
48—147 : 
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him to be made or incurred in and about the business of that com- 
pany and the performance of this agreement; and for his services 
to pay to him, in addition to the stock hereinafter mentioned, the 
yearly salary or sum of five thousand dollars; and, in further com- 
pensation for his services during the progress of construction of said 
railroad westward from New London, whenever and as soon as any 

section of tive miles, continuous with said railroad as already 
379 completed, shall be graded, to issue and deliver to the party 

of the first part, as and for his sole and absolute property, 
fifty thousand dollars of the capital stock of the said company, at par 
value; and, whenever and as soon as each such section of five miles 
continuous with said railroad as theretofore already ironed, shall be 
tied and ironed, to issue and deliver to the party of the first part, 
and as for his sole and absolute property, such further amount of 
such stock as, with the stock theretofore consumed, pledged, or appro- 
priated by, for, or in subscriptions and the construction of such sec- 
tion, will make up the amount of two hundred thousand dollars of 
stock at par value. 

Nothing in this agreement contained shall be construed as cre- 
ating or defining any office of chief financial agent, superintendent, 
or general manager, it being, on the contrary, expressly understood 
and declared that all and singular the powers and authority hereby 
conferred upon the party of the first part are so conferred as inei- 
dental to and in aid of the principal design of this agreement—that 
is to say, the complete construction of said railroad. 

Thirdly. It is mutually covenanted, promised, and agreed that 
said mortgage bonds, municipal aid, and stock shall not be expended 
or disposed of by the party of the first part faster than at the rates 
following, to wit: Said bonds not faster than at the rate of sixteen 
thousand dollars per mile of completed railroad, such municipal 
aid not faster than at the rate or rates per mile or other proportion 
provided in or by the terms of the several propositions whereunder 
the same aid shall be or become receivable, and said stock not faster 
than at the rate of forty thousand dollars per mile of completed rail- 
road, nor faster than at the rate of ten thousand dollars per mile of 
mere road-bed or grade; such completion to be in all cases of and 
upon a continuous line tending westward from the present western 
terminus. : 

Fourthly. The said party of the first part, in consideration of the 
premises, further covenants, promises, and agrees that, upon his fail- 
ure actually to complete said railroud or any part thereof at the 
time or times in that behalf hereinbefore mentioned, he will return 
and redeliver to the party of the second part, upon its demand, all 
such mortgage bonds, municipal aid bonds, and stock theretofore 

by him received which shall not at the time of such failure have 
been actually expended by the foregoing — of this agree- 
ment, except such amounts of such stock as may in the meantime 
hu ve been received or earned and not yet been received by said 
— of the first part as and for his sole and absolute property as 
rereinbefore provided: Provided, nevertheless, That before making 


such demand the said party of the second part shall pay unto the 
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party of the first part all arrears of salary and expenses and issue 


and deliver unto him all arrears of stock which shall then be due 


unto him. 


It is further mutually agreed that fur all the purposes of this 
agreement the terms “complete,” “completed,” and “ completion ” 
tively, be held and taken to mean such con- 
dition of said railroad or any given portion: thereof as may be other- 
wise described by the expression “graded, tied, and iron 
terms “grade” and “ rvad-bed ” shall be deemed and taken to mean 
a grade or road-bed suitably constructed and ready for the con- 


and “built” shall, res 


struction of ties and rails. 


* and the 


It is further covenanted, promised, and 


agreed by the party of the first part that if, notwithstanding faithful 
and diligent effort and endeavor on his part to fulfil the fore- 
380 going agreement on his part, he shall fail to effect the comple- 
tion within the time in that behalf hereinbefore expressed, or 


either portion of said railroad, the said party of the second 


rt shall, 


after first paying, issuing, and delivering unto the party Of the first 
part all arrears of salary, expenses, and stock then due to him and 
unpaid or undelivered, have full power and authority to declare 
this contract void, and thereupon proceed to complete the perform- 
ance by such means and agents as it may choose, whereof the party 
of the first part may have failed. 

It is further mutually covenanted, promised, and agreed that all 
disbursements to be made during the continued building of said 
railroad shall be made by said company, through its proper officers, 
which officers shall at all times keep and hold, subject to the inspec- - 
tion of the party of the first part, a correct. record of all financial 
transactions, with all proper vouchers therefor, and all books, ac- 
counts, and papers of said company. : 

And, lastly, the said party of the second part doth further cove- 
nant, promise, and agree that it will not at any time during the con- 
tinuance of this agreement make with any other — or persons 

12 


any contract or agreement whatsoever without t 


consent of the 


party of the first part first thereto in writing had and obtained. 

In witness whereof the party of the first part hath hereunto set his 
hand and seal the day and year first above written, and the party of 
the second part hath caused these presents to be subscribed by its 


president and secretary and the cor 


rate seal to be hereunto affixed, 


pursuant to a vote of the board of directors of said — had 
and passed at a meeting thereof duly holden on the 12th day of 


February, A. D. 1872. 


DAVID M. KELLY. 
H. KETCHUM, President. 
FRED S. ELLIS, Secretary. 


Signed, sealed, and delivered in presence of— 
J. F. GOODING. 
T. P. BINGHAM. 


Endorsed: David M. Kell 


Agreement. 


SEAL. 
SEAL. 


SEAL. 


y “E,” with G. P. & L. P. Ry Co. 


R 
a . = ry = 
5 — a 2 


Pune ey 


me te ll ETE PEE LOI ů SELES NUE r 


; 
| 
if 
5 
1 


380 TIMOTHY CASE, RECEIVER, c., VS. 


Derenpants’ Exutpir D. 
Fol. 1. Supreme Court. 
Place of trial, New York county. 


Epwin ©. B. Garsta, Atrrep C. Garsta, ALrnonse D. VALEN- 
TINE, DesikE Sorers, and CALs Harvarp 
against 
Davip M. KEIL v. 


Edwin C. B. Garsia, Alfred C. Garsia, Alphonse D. Valentine, De- 
sire Sopers, and Charles Harvard, plaintiffs, by Tracy and Tall- 
madge, their attorneys, complain against the defendant and state 
their cause of action as follows : 

On and prior to October 23d, 1871, and thenceforward during 
the period. in which the transactions hereinafter stated occurred, the 
plaintiffs were partners, doing business in the city of New York 
under the style of Garsia & Co. On or about the twenty-third day of 

October, 1871, the defendant applied to the plaintiffs to have 
381 their said Edwin C. B. Garsia negotiate for the defendant, as 
his broker, the first-mortgage bonds of the Green Bay & Lake 
Pepin railway in Europe. The said defendant then stated to the 


plaintiffs that the Green Bay & Lake Pepin Railway Company was 


a corporation existing under the laws of the State of Wisconsin, au- 
thorized to construct a railway leading westerly from Green Bay, in 


the said State, to the —— ri ver, at that part of tho same known 


as Lake Pepin; that the said corporation had its railway partly con- 
structed, and that the defendant had a contract for its completion 
and was actually engaged in the performance of such.contract; that 
the said company had made its mortgage for securing the-issue of 
its bonds to the amount of three million two hundred thousand dol- 
lars, payable, with interest, in gold, which bonds, to the extent of 
six hundred and forty thousand dollars, had been already issued 
and sold in the city of New York, and that he, the defendant, was 
to be paid for his contract in the remaining two million five hun- 
dred and sixty thousand dollars of the same bonds; that he had re- 
ceived from the said Green Bay & Lake Pepin Railway Company a 
full power of attorney to negotiate and sell the said bonds, with a 
power of substitution, the object of which was to enable him to dis- 
me of the bonds and thereby to obtain means to compensate him 
or his construction of the said railway under his contract, and that 
although the negotiation of the bonds would be in form from the 
said company it would in substance be for the defendant. 

The plaintiffs further state that such statements of the defendant 
were true, and they state the same as facts, and they furthermore 
state that the defendant had a power of attorney from the said Green 
Bay & Lake Pepin Railway Company, of which the following is a 
copy: 

“Know all men by these presents that the Green Bay & Lake 
Pepin Railway Company, a corporation existing under and by vir- 
tue of the laws of Wisconsin and having its principal office in the 
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city of Green Bay, in the county of Brown and State of Wisconsin, 
hath made, constituted, and appointed, and by these presents doth 
make, constitute, and appoint, David M. Kelly, of the city of Green 
Bay, in the county of Brown, State of Wisconsin, its true and lawful 
attorney for it and in its name, place, and stead to negotiate.in the 
United States and in Europe or in cither country or continent the 
first-mortgage bonds of said company, and, if by him in such case 
deemed necessary, to accept in part payment of such bonds railroad 
iron or rails of good quality, but at current market rates or prices, 
giving and granting unto its said attorney full power and authority 
to do and perform all and every act and thing whatsoever requisite 
and necessary to be done in and about said premises as fully, to all 
intents and purposes, as it might or could do if personally present, 
with full power of substitution and revocation, hereby ratifying all 
that its said attorney or his substitute shall lawfully do or cause to 
be done by virtue hereof. 

In witness whereof the said company hath caused its corporate 
seal to be affixed and these presents to be subscribed by its president 
and secretary this 23d day of June, A. D. 1871, pursuant to a vote 
of the board of directors duly had on the 22d day of June, A. D. 
1871. 

Du. s.] HENRY KETCHUM, President. 
FRED S. ELLIS, Secretary.” 


382 The plaintiffs further state that on or about the same 23d 
day of October, 1871, the defendant made and entered into 
an agreement to and with the plaintiffs, by which it was provided 
that the plaintiff, Edwin C. B. Garsia, should undertake the nego- 
tiation in Europe of the said bonds, excepting a — thereof 
amounting to six hundred and forty — dollars, being the 
residue of such bonds, amounting to two million five hundred and 
sixty thousand dollars; that he should have the power to negotiate 
a * of them for the defendant at a price which would enable him 
to realize the net sum of sixty-two and one-half per cent. of their par 
value in gold, and that the plaintiffs should have for their brokerage 
and compensation all the price for which they should be negotiated 
exceeding such sixty-two and one-half per cent. of their par value; 
that the defendant should advance monies to the plaintiff for the 
expenses of the said Edwin C. B. Garcia, which monies were to be 
deducted from the amount so tu be paid as brokerage compensation 
as aforesaid; that the said Edwin C. B. Garsia should negotiate the 
said bonds by virtue of the power of attorney aforesaid given by the 
Green Bay & Lake Pepin Railway Company to the defendant under 
a substitution by the defendant to constitute said Edwin C. B. Garsia 
the substituted attorney of the said sa sno that in pursuance of 
the said agreement the defendant afterwards and on or about the 
seventh day of November, 1871, made and executed to the plaintiff, 
Edwin C. B. Garsia, an instrument in writing of substitution of 
which the following is a copy : 
“ Know all men by these presents that I, David M. Kelly, of the 
city of Green Bay, Brown county, Wisconsin, by virtue of the power 
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and authority to me given in and by a certain letter of attorney 
of the Green Bay & Lake Pepin Railway Company of the State of 
Wisconsin, to me made and delivered on or about the 22d day of 
June, 1871, under and by virtue of a resolution of the board of di- 
rectors of said company duly adopted on that day, giving and grant- 
ing unto me full power and authority and on behalf of said com- 
pany to negotiate in the United States or in Europe, or either, the 
first-mortgage bonds of said company, and if by me deemed neces- 
sary, to accept in part payment therefor railroad iron of good quality 
at current market rates or prices, with full power of substitution of 
attorney in my discretion, I do hereby substitute and appoint Ed- 
win C. B. Garsia, of the city and State of New York, to do, perform, 
and execute every act and thing which I-might or could do in, by, 
and under the same, as well for me, as being the true and lawful 
attorney and substitute of the said Green Bay & Lake Pepin Rail- 
way Company, hereby ratifying and confirming all that the said 
attorney and substitute hereby made and appointed shall do in the 
premises by virtue hereof and of the said letter of attorney. 

In witness whereof I have hereunto set my hand and seal the 7th 


day of November, 1871. 
DAVID M. KELLY. [seat.] 


Sealed and delivered in presence of— 


D.. s.] WILLIAM II. NORRIS, In., 
Notary Public. 


The plaintiffs further state that at or about the date of the said 
last mentioned and recited instrument the same and the above 
mentioned and recited power of attorney from the said Green Bay 
& Lake Pepin Railway Company, whereby the defendant delivered 

to the plaintiffs —, and that such delivery was made with the 
383 knowledge and approbation of the said Green Bay & Lake 

Pepin Railway Company, and for the same purposes herein- 
before stated to enable the same to be negotiated for the benefit of 
the said defendant upon account of his contract aforesaid. 

The plaintiffs further state that in further pursuance of the said 
agreement the said defendant at different times advanced tu the 
plaintiffs various sums of money for defraying the expenses of the 
negotiation, amounting to several thousand dollars. 

The plaintiffs further state that by the direction and at the re- 

uest of the defendant, and in pursuance of the said agreement, 
the said Edwin C. B. Garcia left New, York for Europe on or about 
the 11th day of November, 1871, and immediately commenced nego- 
tiations for the sale of the said bonds. After expending much labor 
and effort and money in order to effect the negotiation, on the seventh 
day of February, 1872, he completed a negotiation ot the said bonds 
to Messrs. Kinnaird & Co., bankers, of London, of great wealth and 
responsibility, at the price of seventy-five dollars in gold bonds, and 
the said Kinnaird & Co. were ready and prepared to enter into a 
formal contract for the same with the said Green Bay & Lake Pepin 
Railway Company through the said Edwin C. B. Garsia as such sub- 
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stituted attorney as aforesaid, when the negotiation was entirely de- 
feated Ly the defendant informing the said Edwin C. B. Garsia that 
he had concluded a sale in the city of New York of a portion of the 
said bonds so to be negotiated by the said Edwin C. B. Garsia as 
aforesaid, amounting to one million two hundred thousand dollars, 
to parties in America; and the plaintiffs state the fact that while 
the said Edwin C. B. Garsia’s negotiations with Kinnaird & Co. 
were in progress as aforesaid, and before they had resulted in 
the agreement to purchase the same, the said defendant had, 
in the city of New York, so sold said bonds to the extent of 
one million two hundred thousand dollars; that such sale was 
made without the knowledge of the said Edwin C. B. Garsia and 
while he was in Europe and was actually negotiating the sale 
of the whole of the said bonds, and that he had actually completed 
in good faith a negotiation with the said Kinnaird & Co. under the 
said substituted power before he received any notice or had any 
knowledge of the sale of the said bonds by the defendant as afore- 
said; and they further state that the said power of attorney had in 
no manner been revoked, vacated, or annulled at the time when the 
said Edwin C. B.Garsia completed the negotiation as aforesaid. 

The plaintiffs further state that upon learning of the sale of said 
bonds by the defendant to the extent of one million two hundred 
thousand dollars as aforesaid the said Kinnaird & Co. refused to pur- 
chase the residue of the bonds for the reason that they were unwill- 
ing to make a purchase of such bonds unless they could receive the 
whole amount so negutiated as aforesaid. 

The plaintiffs further state that the said Edwin C. B. Garsia had 
fully performed and complied with the agreement with the defend- 
ant on the part of the plaintiffs; that he had procured a purchaser 
for the said bonds at a price at which he was authorized to sell them, 
and which would afford the plaintiffs a compensation or brokerage 
commission of ten per cent. upon the amount of the said bonds, and 
that by means of the defendant’s acts the sale fell through after it 
had been negotiated by the said Edwin C. R. Garsia, and after the 
minds of the defendant and the said Kinnaird & Co. had been 

brought together for the purchase by the agency of the plain- 
384 tiff in manner aforesaid, and upon terms in conformity with 

the instructions and agreement and power given to the said 
Edwin C. B. Garsia. 

The plaintiffs thereupon state, claim, and insist that they are en- 
titled to demand and receive from the defendants the brokerage, com- 
mission, or compensation provided for in the said agreement less the 
amount advanced to them by the defendant in manner aforesaid, or 
that they are entitled to demand and receive from the defendant the 
reasonable value of their services and expenses in the business of the 
defendant in and about the negotiation aforesaid. 

They thereupon demand judgment against the defendant for 
ninety-eight thousand dollars and their costs, or such other relief as 
may be proper in the premises. 

TRACY & TALLMADGE, 
Plaintiff's Attorneys, 128 Broadway, New York. 
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City AND County or New York, 88: 

Edwin C. B. Garsia, one of the above-named plaintiffs, being duly 
sworn, doth depose and say that the foregoing complaint is true of 
his own knowledge, except as to the matters therein stated upon in- 
formation and belief, and that as to those matters he believes the 


same to be true. 
EDWIN C. B. GARSIA. 


Subscribed and sworn to before me this 17th day of March, A. D. 


1873. 
DAVID W. TRICE, 
Notary Public, New York County. 


Endorsed: N. V. supreme court. Edwin C. B. Garsia and 
others against David M. Kelly. Copy complaint. Tracy & Tall- 
madge, plaintiff's atty’s, 128 Broadway, N. X. 


Derenvants’ Exurpit E. 


This indentare, made the 24th day of November, A. D. 1871, be- 
tween Sally E. Munger, of the county of Outagamie and State of 
Wisconsin, party of the first part,and David M. Kelly, of the county 
of Brown, in said State, party of the second part, witnesseth : 

That the said party of the first part, in consideration of the sum of 
one dollar to her in hand paid by the said party of the second part, 
receipt whereof is hereby acknowledged, and of the benefits antici- 
— to the said party of the first part from the performance of the 
condition hereinafter set forth, doth for herself, her heirs, executors, 
administrators, and assigns, covenant and agree that if the Green 
Bay & Lake Pepin Railway shall be ironed to the Seymour road, 
so called, in the town of Seymour and county first aforesaid, which 
runs on the line between sections Nos. thirty-two (32) and thirty- 
three (33). in said town, and if the depot or station-house of said ratl- 
way in and for said town shall be located and built at and upon the 
tract of ground distant not to exceed more than forty rods from the 
Seymour road aforesaid, the said party of the first part, her heirs, 
executors, administrators, or assigns, shall and will, on demand 
of said Kelly, his heirs, executors, administrators, or assigns, 

after said railway shall have been ironed as aforesaid 
385 and said depot or station-house shall have been located 

and built as aforesaid, grant and convey to the said 
Kelly, his executors, administrators or assigns, by deed in due 
form of law, with all usual covenants and warranty, all the follow- 
ing-described tract, piece or parcel of land situated, lying and 
being in the county of Outagamie aforesaid and particularly de- 
scribed as follows, to wit: All that part of the southeast quarter of the 
northeast quarter of section No. thirty-two, in township No. twenty- 
four, of range No. eighteen, which is bounded and described as fol- 
lows: Commencing at the intersection of the north line of said forty- 
acre tract with the west line of a piece of said forty-acre tract hereto- 
fore sold to one J. C. Messenger, thence south at right angles to the 
north line aforesaid twenty rods; thence west at right angles forty 
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rods; thence north at right angles to the north line aforesaid ; thence 
east ulong said north line to the place of beginning, containing five 
acres, more or less. 
In witness whereof the said party of the first part hath set here- 
unto her hand and seal the day and vear first above written. 
SALLY E. MUNGER, [seat] 


Signed, sealed, and delivered in presence of— 


W. J. AUSBORNFE. 
JOHN WHITNEY. 


SrarE OF Wisconsin, I 
Outagamie County, § 


On this 24th day of November, A. D. 1871, before me personally 
appeared Sully E. Munger, to me known to be the person described in 
and who executed the foregoing agreement, and acknowledged the 


same to be her free act and deed. 
ALBERT ANDERSON, 
Justice of the Peace. 


Endorsed: Sally E. Munger to David M. Kelly. Contract to 
convey. 


Letter dated January 7, 1879, Allan Quithams to D. M. Kelly, 
page 135 testimony. 

No exhibit marked“ (.“ 

Defendants’ Exhibit“ II.“ Letter of Mr. Kelly, page 135 testi- 
mony. 

No exhibit marked “ I.” 


DEFENDANTS’ Exuipit “J.” 


This indenture, made the 24th day of November, A. D. 1871, be- 
tween Frederic Muhl and Doratha Muhl, his wife, of the county of 
Outagamie and State of Wisconsin, parties of the first part, and 
David M. Kelly, of the county of Brown, in said State, party of the 
second part, witnesseth : 

That the said parties of the first part, in consideration of the sum 
of one dollar to them in hand paid by the said party of the second 
part, the receipt whereof is hereby acknowledged, and of the benefits 
anticipated to the said parties of the first part from the performance 
of the condition hereinafter set forth, do for themselves, their heirs, 
executors, administrators, and assigns, covenant and agree that if the 
Green Bay & Lake Pepin Railway shall be ironed to the Seymour 
road, so called, in the town of Seymour and county first aforesaid, 

which runs on the line between sections Nos. thirty-two (32) 
386 and thirty-three (33), said town, and if the depot or station- 
house of said railway in and for said town shall be located 


and built at and upon a tract of ground distant not more than forty 


rods from the Seymour road aforesaid, the said parties of the first 
part, their heirs, executors, administrators, or assigns, shall and will, 
49—147 
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on demand of the said Kelly, his heirs, executors, administrators, or 
assigns, after said railway shall have been ironed as aforesaid, and 
said depot or station-house shall have been located and built as afore- 
said, grant and convey to the said Kelly, his executors, administra- 
tors, or assigns, by deed, in due form of law, with all usual covenants 
and warranty, all the following-described tracts, pieces, or parcels of 
land situated, lying, and being in the county of Outagamie afore- 
said and particularly described as follows, to wit: All that part of 
the southwest quarter of the northwest quarter of section No. thirty- 
three, in — No. twenty-four, of range No. eighteen, which is 
bounded and described as follows: Commencing at the northeast 
corner of the tract last aforesaid, and running west on the north line 
thereof sixty-two and one-half rods; thence south at right angles 
thirteen rods; thence east at right angles sixty-two and a half rods; 
thence north at right angles thirteen rods to the place of beginning, 
containing five acres, more or less: also all that part of the south- 
east quarter of the northeast quarter of said section which lies within 
a strip of land one hundred feet in width, running through the forty- 
acre tract last aforesaid and other adjacent lands, and extending 
fifty feet of such width or each side of the centre line of the grade or 
road-bed of said railway as heretofore located and constructed. 

In witness whereof the said parties of the first part have set here- 
unto their hands and seals the day and year first above written. 

FREDZRIC MUHL.  [seat. 
DORATHA MUHL. [seat. 


Signed, sealed, and delivered in presence of— 
JOHN WHITNEY. 
W. J. AUSBOURNE. 


STATE OF — 
Outagamie County, 


On this 24th day of November, A. D. 1871, before me personally 
appeared Frederic Muhl and Doratha Muhl, his wife, to me known 
to be the persons described in and who executed the foregoing agree- 
ment, and acknowledged the same to be their free act and deed. 

; ALBERT ANDERSON, 
Justice of the Peace. 


Endorsed : Frederic Muhl to David M. Kelly. Contract to convey. 


DEFENDANTS’ EXNUInIr K. 


This indenture, made the 17th day of November, A. D. 1871, be- 
tween Simeon W. Munger and Samantha L. Munger, his wife, of 
the county of Outagamie and State of Wisconsin, parties of the 
first part, and David M. Kelly, of the county of Brown, in said Stute, 
party of the second part, witnesseth.: 

That the said parties of the first part, in consideration of the sum 
of one dollar to them in hand paid by-the said party of the second 
part, the receipt whereof is hereby acknowledged, and of the benefits 
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anticipated to the parties of the first part from the perform- 
387 = ance of the condition hereinafter set forth, do, for themselves, 

their heirs, executors, administrators, and assigns, covenant 
and agree that if the Green Bay & Lake Pepin railway shall be 
ironed to the Seymour road, so-called, in the town of Seymour and 
county aforesaid, which runs on the line between sections Nos. thirty- 
two (32) and thirty-three (33) in said town, and if the depot or sta- 
tion-house of said railway in and for said town shall be located and 
built at and upon a tract of ground distant not more than forty rods 
from the Seymour road aforesaid, the said parties of the first part, 
their heirs, executors, administrators, or assigns, shall and will, on 
demand of the said Kelly, his heirs, executors, administrators, or as- 
signs, after said railway shall have been ironed as aforesaid, and 
said depot or station-house shall have been located and built as 
aforesaid, grant and convey to the said Kelly, his executors, admin- 
istrators, or assigns, by deed, in due form of law, with all usual cove- 
nants and warranty, all the following-described tracts, pieces, or 
parcels of land situated, lying, and being in the county of Outagamie 
aforesaid and particularly described as follows, to-wit: All that part 
of the north half of the northeast quarter of section No. thirty-two 
(32), in township No. twenty-four (24), of range eighteen (18), which 
lies on the southwardly side of the northwardly side line of a strip 
of land one hundred feet in width, running through the eighty-acre 
tract aforesaid and other adjacent lands, extending fifty feet of such 
width on each side of the center line of the grade or road-bed of said 
railway as heretofore located and constructed, excepting and reserv- 
ing, however, therefrom so much of said strip as was last spring con- 
tracted to John Whitney; also that part of the northeast quarter 
of the northwest quarter of section No. thirty-three, in the township 
and range aforesaid, which lies on the southwardly side of the 
southwardly side line of the strip of land, one hundred feet in width, 
running through the forty-acre tract last aforesaid and other adja- 
cent lands, extending fifty feet of such width on each side of the 
center line of the grade or road-bed of said railway as heretofore 
located and constructed, which last-mentioned tract hereby de- 
scribed and to be conveyed contains five acres, more or less, except- 
ing and reserving, however, from the tract. last aforesaid so much 
thereof as was by the parties of the first part, on the 19th of Octo- 
ber, 1870, conveyed to the Green Bay & Lake Pepin Railway Com- 

ny. 
ie witness whereof the said parties of the first part have. set 
hereunto their hands and seals the day and vear first above written. 
SIMEON W. MUNGER. SEAL. 
SAMANTHA L. MUNGER. [seat. 


Signed, sealed, and delivered in presence of— 


G. A. RANDALL. 
GEORGE W. WILLIS. 
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STATE OF — E 
Oulagamie County, 


On this 17th day of November, 1871, before me personally ap- 
peared Simeon W. Munger and Samantha L. Munger, his wife, to 
me known to be the persons described in and who executed the 
foregoing agreement, and acknowledged the same to be their free 


act and deed. 
E. C. BUTTLES, 
Justice of the Peace. 


Endorsed : Simeon W. Munger e wz. to David M. Kelly. Con- 
tract to convey. 
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GREEN Bay, Nov. 22, 1878. 
Timothy Case, Esq., receiver G. B. & Minn. R. R. Co. 


Sir: Referring to a conversation had with you a number of 
months ago and toa request then made by you of me, I now have 
to state that the railroad suits in which I and friends of mine are 
held as sureties are, so far as I am at present advised, as follows : 

Sarah McVey vs. G. B. & Minn. R. R. Co. 

R. C. and Esther J. Lyons vs. G. B. & Minn. R. R. Co., two cases. 

Isaac R. Grover N 6 

Annie Riggs 

Joseph Pettis 3 

Also in the matter of unpaid costs in New London striker suits. 

Also there is a suit in New York city courts, Garcia vs. Myself, in 
which the railroad company is the real party in interest. In this 
case the damages are laid at $90,000, but, without doubt, it could 
be settled for, not to exceed $5,000, and a short time before I left 
the service of the company I could have settled it for $500, but, not 
wishing to be blackmailed, I refused to pay a dollar. 

The enclosed letter, just received, will show what the able attor- 
ney in New York, who has been retained in the ease, thinks of the 
chances of the plaintiff to recover in the action. Please return said 
letter to me. 

If, then, the G. B. & Minn. R. R. Co. or its friends will give me 
an ample bond to hold me harmless from the foregoing-described 
suits I will make, execute, and deliver to it a deed, free of expense, 
of all right of way and of all depot grounds now being used by it 
which is the property of myself and the title to which is in me. 

Yours, €c., 


(Signed) D. M. KELLY. 


DEFENDANTs’ Exuipit M. 


This indenture, made this 20th day of July, in the year of our 
Lord one thousand eight hundred and seventy-seven, between Lean- 
der G. Merrill and Naney, his wite, of Jackson county, Wisconsin, 
parties of the first part, and David M. Kelly, of Brown county, in 
said State, witnesseth: 

That the said parties of the first part, for and in consideration of 


66 ce 
66 


tee 


wc... 
— ee 8 


CALLE — —-— 
1 1 ct — an 
— — 


* is. 
—— — — 8 


DAVID M. KELLY ET AL. 389 


the sum of one dollar to them in hand paid by the party of the 
second part, the receipt whereof is hereby confessed and acknowl- 
edged, have given, granted, bargained, sold, remised, released, aliened, 
conveyed, and confirmed, and by these presents do give, grant, bar- 
gain, sell, remise, release, alien, convey, and confirm, unto the said 
party of the second part, his heirs and assigns, forever all the equal 
undivided one-half part or share of each of those certain tracts, 

ieces, or parcels of land, situate, lying, and being in the county of 

ackson, State of Wisconsin, particularly described as follows, to wit: 

Lots Nos. two (2), three (3), and five (5), of section No. three (3); 
lots Nos. one (1), four (4), and five (5), of section No. ten (10), and 
lots Nos. three (3) and five (5) and the south half of lot No. four (4), 

of section No. two (2), all in township No. twenty-two north, 
389 of range No. three (3) west; also the one equal one undi- 

vided one-half part or share of all the — boomage, 
and water privileges at, about, and above Mormon Riffle, in section 
three (3) aforesaid, now owned or acquirable and to be hereafter 
acquired by the said Leander G. Merrill and connected with or 
available in connection with the three tracts first aforesaid or any 
or either of them ; excepting and reserving, however, of and from 
the premises hereinbefore described a tract of land heretofore con- 
veyed to Mrs. E. Mead, bounded and described as follows: Com- 
mencing eight rods west of the west side of the highway running 
from Black River Falls to Neillsville, and fifty feet north of the 
center line of the Green Bay & Minnesota railroad track, on lot No. 
three (3), of said section (3); thence eight rods to said highway, 
thence north eight rods, thence west eight rods, thence south sight 
rods to the place of beginning, containing sixty-four square rods, 
more or less; also excepting and reserving as aforesaid one dwell- 
ing built by S. V. Perry and one built by one Hill since May lust; 
also excepting and reserving as aforesaid all buildings and right of 
way of the Green Bay & Minnesota Railroad Company ; together 
with all and singular the hereditaments and appurtenances there- 
unto belonging. or in any wise appertaining, and all the estate, 
right, title, interest, claim, and demand whatsoever of the said par- 
ties of the first part, either in law or equity, either in possession or 
expectancy, of, in, and to the above-bargained premises and their 
hereditaments and appurtenances; to have and to hold the said 
premises as above described, with the hereditaments and appurte- 
nances, unto the said party of the second part and to his heirs and 
assigns forever. , 

And the said Leander G. Merrill, for himself and for his heirs, 
executors, and administrators, doth covenant, grant, bargain, and 
agree to and with the said party of the second part, his heirs and 
assigns, and at the time of the ensealment and delivery of these pres- 
ents he is well seized of the premises above described as of a good, 
sure, perfect, absolute, and indefeasible estate of inheritance in the 
law, in fee-simple, and that the same are free and clear of all incum- 
brances whatever; and that the above-bargained premises in the 
quiet and peaceable possession of the said party of the second part, 
his heirs and assigns, against all and every person or persons law- 
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fully claiming the whole or any part thereof he will forever war- 
rant and defend. 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 
L. G. MERRILL. SEAL. 
NANCY MERRILL. [seat. 


Signed, sealed, and delivered in presence of— 
W. II. NORRIS, Jr. 
T. P. BINGHAM. 


STATE OF WISCONSIN, 
County of Brown, 


Be it remembered that on the 20th day of July, A. D. 1877, per- 
sonally came before me the above-named inane G. Merrill and 
Nancy Merrill, to me known to be the persons who executed the 
foregoing deed, and acknowledged the same to be their free act and 
deed for the uses and purposes therein mentioned. 
[SEAL. ] T. P. BINGHAM, 
Notary Public, Brown County, Wis. 


390 Endorsed: No. 15731 B. Warranty deed. Leander G. Mer- 

rill et ux. to David M. Kelly. Register's office, Jackson county. 
Recorded July 23d, 1877, at 9 o’clock a. m., in vol. 23 of deeds, at 
pages 519 and 520. Geo. Perkins, register. 


DEFENDANTs’ Exuinit N. 


Warranty Deed. 


This indenture, made the 2nd day of November, in the year of 
our Lord one thousand eight hundred and seventy-two, between 
Frank Hull and Rachel H., his wife, at the town of Little Wolf, 
county of Waupaca and State of Wisconsin, parties of the first part, 
and Henry Ketchum, of New London, and David M. Kelly, of Green 
Bay, Wisconsin, parties of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of four hundred dollars to them in hand paid by the par- 
ties of the second part, the receipt whereof is andi confessed and 
acknowledged, hath given, granted, bargained, sold, remised, re- 
leased, aliened, conveyed, and confirmed, and by these presents doth 
give, grant, bargain, sell, remise, release, alien, convey, and confirm, 
unto the said parties of the second part, their heirs and assigns, for- 
ever the following-described real estate, situated in the county of 
Waupaca and State of Wisconsin, to wit: It being a piece of land 
forty-one rods wide across the east side of the southeast quarter of 
the northwest quarter of section twenty-one (21), town. twenty-thfee 
(23), range thirteen (13) east, except a piece of land five rods wide 
in the southwest corner of said described land, commencing at the 
southwest corner of said described land and running to the west 
bank of the Little Wolf river; the piece intended to be reserved 
is supposed to contain about twenty-five square rods of ground ; to- 
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gether with all and singular the hereditaments and appurtenances 
thereunto belonging or in any way appertaining and all the estate, 
right, title, interest, claim, or demand whatsoever of the said parties 
of the first part, either in law or equity, either in possession or ex- 
— of, in, and to the above-bargained premises and their 
zereditaments and appurtenances; to have and to hold the said 
premises as above described, with the hereditaments and appurte- 
nances, unto the said parties of the second part and to their heirs 
and assigns forever. 

And the said Hull and wife, for themselves, their heirs, executors, 
and administrators, doth covenant, grant, bargain, and agree to and 
with the said parties of the second part, their heirs and assigns, that 
at the time of the ensealing and delivery of these presents they were 
well seized of the premises above described as of a good, sure, per- 
fect, absolute, and indefeasible estate of inheritance in the law, in fee- 
simple, and that the same are free and clear from all incumbrances 
whatever; and that the above bargained premises in the quiet and 
peaceable possession of the said parties of the second part, their heirs 
and assigns, against all and every person or persons lawfully claim- 
ng -% whole or any part thereof they will forever warrant and 

efend. 

In witness whereof the said parties of the first part hath hereunto 
set their hands and seals the day and year first above written. 

FRANK HALL. [I. S. 
RACHEL HALL. II. s. 


Signed, sealed, and delivered in presence of— 
WALLACE HOLMES. 
E. A. SCOTT. 


391 Strate or WISsconsIN, t : 
County of Waupaca, | ~* 

Be it remembered that on the 2nd day of November, A. D. 1872, 
personally came before me the above-named Frank Hall and his 
wife, to me known to be the persons who executed the said deed, and 
acknowledged the same to be their free act and deed for the uses and 


purposes therein mentioned. 
E. A. SCOTT, 


Justice of the Peace. 


Endorsed: Frank Hall and wife to Ketchum and Kelly. War- 
ranty deed. Register’s office, Waupaca, Wis. 


Received for record the 4th day of April, A. D. 1876, at 8 o’clock 
a. m., and recorded in vol. 43 of deeds on page 268. 
OLE O. HOLE. 


CoMPLAINANT’s Exnimr No. 1 1x REBvutTtTAt. 


Know all men by these presents that Sally E. Munger, of the town 
of Seymour, county of one gp — and State of Wisconsin, being de- 
sirous of the construction of the Green Bay & Lake Pepin railway, 
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and in consideration of one dollar in hand paid by the Green Bay 
& Lake Pepin Railway Company, the receipt of which is hereby ac- 
knowledged, do- hereby covenant and agree to and with the said 
company to sell and to convey to the said company by a good and 
sufficient warranty deed, at any time within two years from the date 
of this instrument, upon the payment or tender to her by the said 
company — the sum of one dollar, all those certain premises, situated 
in tie county of Outagamie and State of Wisconsin, described as fol- 
lows, to wit: A strip of land one hundred feet in width along the 
line of their road as now located through the south half (J) of the 
northeast } of section 32, town. 24, range 18 E., and five acres 
additional if depot is located within } mile of said land. 

Said company shall and may now, or at any time hereafter when 
they shall desire,enter upon said premises and construct said rail- 
way and do all and every act thereon which may be deemed neces- 
sary or for their interest to do in the construction thereof, without 
let or hinderance from the said Sally Munger or those claiming 
under her. 

In witness whereof J have hereunto set my hand and seal, at the 
town of Seymour, this cighth day of September, A. D. 1870. 

SALLY E. MUNGER. ft. S.] 


In presence of— g 
SIMEON W. MUNGER. 
W. J. ABRAMS. 


STATE OF WISCONSIN, 
County of Outagamie, f° 


Be it remembered that on the eighth day of September, A. D. 
1870, personally came before me the within-named Sally: E. Mun- 
ger, of the town of Seymour, to me known to be the person who ex- 
ecuted the within instrument, and acknowledged the same to be her 
free act and deed for the uses and purposes therein mentioned. 

W. J. ABRAMS, 
Notary Public. 


Endorsed: Miss Salley E. Munger. Right of way and five acres of 
depot grounds. 
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Know all men by these presents that W. D. Jordan and his wife, 
of the town of Bovina, county of Outagamie and State of Wisconsin, 
being desirous of the construction of the Green Bay & Lake Pepin 
railway, and in consideration of one dollar to them in hand paid 
by the Green Bay & Lake Pepin Railway Company, the receipt 
of which is hereby acknowledged, do hereby covenant and agree to 
and with tie said company to sell and convey to the said company, 
by a good and sufficient warranty deed, at any time within two 
years from the date of this instrument, upon the payment or tender 
to them by the said company of the sum of one dollar, all these 
certain premises, situated in the county of Outagamie and State of 


— 
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Wisconsin, described as follows, to wit: Commencing upon the west 
bank of Wolf river, 1,160 feet south of the north line of section 29, 
town. 23, range 16, and running thence, upon a straight line to a point 
upon the north and south quarter line of said section 29, 105 feet 
north of the north bank of Wolf river, upon said line; thence south 
105 feet to said bank of Wolf river; thence up the north bank of 
said Wolf river 1,125 feet; thence north northeasterly in a straight 
line across the southeast point of said lot No. 6, and strike the west 
bank of the Wolf river in said lot; thence north upon the said west 
bank of Wolf river 120 feet to the place of beginning, containing 
about ten acres of land, more or less, according to the above bounds, 
located on said lot No. 6, of section 29, town. 23, range 16, town of 
Bovina: Provided, That the said railway is — — said 
grounds and said grounds are used for depot; if not so used then 
said grounds revert to W. D. Jordan. 

Said company shall, and may now or at any time hereafter when 
they shall desire, enter upon said premises and construct said ruil- 
way and do all and every act thereon which they may deem neces- 
sary or for their interest to do in the construction thereof, without 
let or hinderance from the said W. D. Jordan and Mary E. Jordan 
or those claiming ur.der them. 

In witness whereof — have hereunto set our hands and seals, at the 
town of Bovina, this fourteenth day of July, A. D. 1870. 

ä WOODFORD D. JoRDñAN. [. s. 
MARY E. JoRDu AN. 1. 8. 
In presence of— 
F. Z. CROSS. 
FRANK A. MANNING. 


STATE OF WIsdoNSIN, : 
County of Outagamie, | ~° 


Be it remembered that on the fourteenth day of July, A. D. 1870, 
versonally came before me the within-named W. D. Jordan and 
lary E. Jordan, his wife, of Bovina, to me known to be the persons 

who executed the within instrument, and acknowledged the same to 
be their free act and deed for the uses and purposes therein men- 


tioned. 
W. J. ABRAMS, 
Notary Public, Wis. 


ComMPLAINANT’S Exurpit No. 3 1x Reputtat. 


See testimony, page 199. 


393 CoMPLAINANT’S Exmmr No. 4 Iv Reputrat. 
Plat of Arcadia. 


(Here follows diagram marked p. 394.) 
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* 
CourLAINANT'S ExMInIT No. 5 Ix REknurr l. 
Plat of Whitehall. 


(Here follows diagram marked p. 395.) 


DEFENDANTs’ Exaipit A In Reputtat. 
Green Bay & Minnesota Railroad Company. 


Balance-Sheet Giving Statement of Financial Condition November 1st, 
1877. 


Resources: 


Cost of road and equipment to Jan. 
— AA 812, 256,573 30 
Construction account since Jan. Ist. 15,305 60 
1,404,792 48 
9,247 00 
114,991 25 
Materials on hand 25,346 34 
Eustmoòr reconstruction 33,026 46 
Various persons and R. R. Co. s 20,478 29 
Agents and conductor ...---- 10,802 65 
Operating expenses 254,471 90 
Cash on hance 2,765 09 


$14,147,800 36 
Liabilities: 
Capital stock ) 7,944,300 00 
Ist mortgage bonds 3,200,000 00 
2nd . 779,860 00 
Lackawanna Tron & Coal Co 1,654,362 81 
Haskell & Barker Car Co. ..-- ~~~ 14,554 12 
5-months’ scrip 7 17,675 00 
Bills payable 12,090 89 
1 37,067 11 
% Sok: NEC 100,274 74 
Received for Eastmoor insurance 47,548 67 
Various persons & R. R. Co 50,610 32 
Station agents and conductors 1.563 68 
. cemiacetendaws 288,093 02 


$14,147,800 36 


Endorsed: Green Bay & Minnesota R. R. Co. Balance-sheet giv- 
ing statement of financial condition November Ist, 1877. Office. 
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Green Bay and Minnesota Railroad Company. 


Statement of Gross Earnings and Operating Expenses for the Month of 
October, 1877. 


Gross earnings : 


Extra baggage 
— CORN cnwncencdenewencescwnes —MA— — a 


Total gross earnings Oct., 1877 
6s 10 0 1876 
Operating expenses: 

Renewals 
Repairs of engines and tenders 

buildings 

bridges and culverts 

track 

machinery and tools 
Fuel used by locomotives._-- ..-. ..-.---.-------.--- 
Fuel and lights used in cars and at stations 
Oil, waste, and tallow used 
PO CUPID vot cncmawsanes scanes coanseeseaene 
Stationery, blanks, and tickets 
Engineers, firemen, and wipers 
—— 2 ——ů ů ů ů ů ů ů ů —ů ——— — 
Agents and station service 
General office salaries 
Superintendence 
Rents 
Interest and exchange 
Loss and damage 
Legal salaries and expenses 
Foreign agents and advertising 
Insurance 1 — crecnaws we enna 
Miscellaneous expenses 
Rent of L. C. T. ; 
L.. wipnarncnnnintineipinsaiaiiiaial * 
Flour burned at Eastmoor in May 


Total operating expenses Oct., 1877 
9 70 Oct., 1875. 28,397 69 


Endorsed: Green Bay & Minnesota railroad. Statement of gross 
earnings and operating expenses for the month of October, 1877. 
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1 ——j—— ——— — 1,358 85 
Agents and station service -. ——õ« r 2,479 57 
General office salaries ............. 2.20 coe ccenccene 707 64 
Psa ..ccccce cece scone — —ñä— 374 99 
1 ———— 
. K ones 666 07 
— 8 —— 212 53 
Legal salaries and expenses. ---.--.------------------ 250 00 
Foreign agents and advertising nena —ͤ̃ K—— 89 40 
3. ————— 30 00 
Miscellaneous expenses——— 1.042 36 
In .. 2,201 98 
Terminal facilities eee e 2,291 26 
— — — ——— 2 00 
Total operating expenses Nov., 1877 ———— $28,970 14 
Nov., — — 31,034 94 


Endorsed : Green Bay & Minnesota railroad. Statement of gross 
earnings and operating expenses for the month of Nov., 1877. 


DEFENDANTS’ Exuipit F 1x Repurtrat. 
Green Bay & Minnesota Railrord Company. 


Schedule of Items Charged to Construction Account since Jan. 1st, 1877. 
Total. Ch’g’d in Dee. 


Miscellaneous expenscs——— 176 91 
| K — — 3, 789 33 42 35 
Depot grounds —— -- 4,173 30 * 
— 2 —— 267 54 6 75 
n 67 26 
„ ——————— 125 00 
nN 4,019 64 3,030 00 
38 —— 466 47 31 97 
— . ——— ae 13 

Office and station furniture * 50 

LES EELS 1,394 90 153 25 
1 ————— 3,302 09 669 75 
rc 1,360 85 152 60 
Eust moor protection pier —— 163 98 

— —— — —— H—¼: 21 50 


19,392 27 4,086 67 


Endorsed : Green Bay & Minnesota R. R. Co. Schedule of items 
charged to the construction and equipment since Jan. Ist, 1877. 
Dec. Ist, 1877. 
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400 Deposition of John I. Blair on Behalf of the Complainant. 


The deposition of John I. Blair, a witness on the part of the com- 
lainant, taken by and before me, the undersigned, Rufus K. 
Trevor, the commissioner named in the annexed commission, 
issued out of and under the seal of the circuit court of the United 
States for the eastern district of Wisconsin, at my office, Nos. 41 
and 43 Wall street, New York city, on the second day of March, 
A. D. 1881, between the hours of 10 a. m. and 4 p. m., upon the 
annexed interrogatories and cross-interrogaturies. 


First. To the first direct — sar he saith: 

My name is John I. Blair; my business is banking, manufactur- 
ing railroad iron, investing, and building railroads and attending 
to other private business; my age is upwards of seventy years, and 
I reside at Blairstown, New Jersey. 

Second. I am acquainted with Timothy Case, and have known 
him from twelve to fifteen years; perhaps longer. I am also ac- 
quainted with David M. Kelly since the fall of 1871; George Hiles 
and Henry Ketchum,since about the year 1872. The Arcadia Min- 
eral Spring Company am not acquainted with, but know where the 
springs are located. 

Third. I think I first became acqueinted with David M. Kelly in 
the fall of 1871, in New York city, and more particularly about the 
26th of January, 1872, when he closed a contract for about six thou- 
sand two hundred tons of rails; after that time I saw him frequently. 

Int. 4th. What was David M. Kelly's business at that time, and 
for what purpose did he visit New York city? 

Ans. He said he was financial agent of the Green Bay & Lake 
Pepin Railroad Company, and he came to New York for the pur- 
pose of negotiating for the sale of the mortgage bonds and stocks of 
the said company and for the purpose of buying iron rails for that 
company. Mr. Samuel Marsh, who was a director of the Lacka- 
wanna Iron & Coal Company and an uncle of Mr. Kelly, introduced 
and recommended Mr. Kelly to me as the financial agent of the 
Green Bay and Lake Pepin Railroad Company, now the Green Bay 
& Minnesota Railroad Company. 

Jnt. Sth. Did David M. Kelly seek to raise money, through you or 
from you, to aid him in constructing the Green Bay & Minnesota 
railroad ? 

Ans. He did; and he represented that they had already con- 
structed and completed forty miles of said railroad, and that the 
same was in operation and paid for. 

Int. 6th. What, if anything, did David M. Kelly, in any such con- 
versation with you or at any time, say in relation to the Green Bay 
& Minnesota Railroad Company being the owner of a large number 
of village lots along the line of said railroad? State the whole of 
such conversation, as far as you recollect it. 

Ans. I went over the line of the Green Bay railroad with Mr. 
Kelly while it was under construction, and we talked over the ad- 
vantage of having land donated to the company for stations and 
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town sites, and, where he could not get sufficient donated, to buy 
more for that purpose. I stated that I had done it on all the roads 
that I had constructed and found it very profitable. He told 
401! me he was doing that and was getting all the land donated 
he could for the benefit of the road and was getting other 

lands outside for the benefit of the road. As we went along the 
road he pointed out, at a number of places, land that he had secured 
for depots, town sites, and stations, and especially forty acres of land 
at Arcadia, which he said he had got donated or it was agreed to 
be donated, and he said that at that point he thought it would be 
desirable to buy additional Jand of the same party. who had given 
the other, as it promised to be valuable as a growing town on ac- 
count of the mineral springs, and I recommended ‘him to do so. 
He pointed out to me anumber of stations along the line of the 
road—lands which he told me had been donated for depot and sta- 
tion purposes, village lots, and sites. He said all these lands donated 
for village lots and sites were to be for the benefit of the company. 

Int. 7th. Did David M. Kelly, in any such conversation with you 
or at any time, say that the sale of such village lots would prove a 
large source of income to the said railroad company? 

Ans. He said and agreed with me that the lands would be a large 
source of income to the company. 


Cross-examination: 


I cannot state how many times I saw Mr. Kelly in the years 1871 
and 1872. I don’t remember that I ever saw him in 1870. I saw 
him during the year 1871 in New York city, and more particularly 
thereafter, and in the year 1872 at New York city, at Blairstown 
and at Belvedere, New Jersey, and along the line of the road. 

2nd Cross-int. Was the said D. M. Kelly, during: said years or 
either of them, engaged in constructing a line of railroad; or any 
part of it, now being operated by the complainant in above-entitled 
cause? 

Ans. He was. 

3d Cross-int. If you answer the 5th direct interrogatory that D. 
M. Kelly did seek to raise money from you or through you to aid 
him in constructing said line of railroad, state whether you fur- 
nished him any money; and, if so, what amount and when and on 
what security or securities. Give an itemized and detailed state- 
ment of the dates, amounts, and a detailed description of the securi- 
ties received. 

Ans. We did furnish him money. The Lackawanna Iron & Coal 
Company furnished, in cash and railroad iron, during the months of 
January and June, 1872, eight hundred and fifty-seven thousand one 
hundred and twenty dollars; of this one hundred and thirty-seven 
thousand two hundred and seventy-eight Pe dollars was in cash. 
For this amount the Lackawanna Iron & Coal Company received 
bonds of the Green Bay & Lake Pepin Railroad Company of the face 
value of about one million two hundred thousand dollars, which 
was to be in full of the iron and cash. In the months of November 
and December of the same year the Lackawanna Iron & Coal Com- 
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pany loaned the Green Bay & Lake Pepin Railroad Company some 
two hundred and fifty-one thousand five hundred dollars, according 
to my memorandum. For this loan I think we had stock of that 
company pledged as collateral security, with the privilege to buy it 
thereafter in cancellation of the debt, if we chose todo so. I do not 
remember the amount of the stock that we then received. I am 
unable to give any further itemized or detailed statement of the 
dates and amounts or a further detailed description of the securities 
received. : 

4th Cross-int. Were you or either of you in any way interested as - 
stockholder, officer, or otherwise in a corporation known as the 

Lackawanna Iron & Coal Company? If ven, did not you or 
402 either of vou, either individually or as members of the board 

of directors of said company, purchase stock and bonds of the 
Green Bay & Minnesota Railroad Company, either for yourselves or 
for the said coal company? If yea, were you, at the time of such 
purchase or receipt of said stocks or bonds, furnished by said Kelly 
with a copy of his contract for building said line of railway? If 
yea, attach with vour answer to this interrogatory a copy of the said 
contract or the copy furnished to you. 

Ans. I was a stockholder and director of the Lackawanna Iron & 
Coal Company. The Lackawanna Iron and Coal Company did pur- 
chase from the Green Bay & Lake Pepin Railroad Company both 
stocks and bonds. He did not — me or the company, to m 
knowledge, with a copy of the contract for building said line of rail- 
way. 

Sth Cross-int. If you answer the 3d direct interrogatory that you 
did meet the defendant, David M. Kell’: in the years 1870, 1871, and 
1872, then please state the names of all persons who were present at 
such meetings; the objects and purposes of such meetings. State the 
same fully. Give the dates of each meeting und who was present at 
each meeting. 

Ans. I am unable to state who was present at these meetings. 
The objects and purposes of these meetings were to carry through, 
by Mr. Kelly on the part of the company, the purchase of iron rails 
and the securing of the money loaned to the Green Bay Company, 
and on our — to inquire and ascertain as to the value of the 
property of the company and the sufficiency of the security and value 
of the property offered by them. I cannot give the dates of these 
meetings any further than I have given, nor can I say who was 
present at these meetings. 

6th Cross-int. If you answer the 6th direct interrogatory by stat- 
ing any conversation of D. M. Kelly with you as tothe railroad 
company being the owner of a large number of village lots along 
the line uf the railroad, then please state the date of said conversa- 
tion, as near as you can ; the place of the conversation, and each and 
every person present at the conversation; also state who com- 
men the conversation, what was the occasion of the conversa- 
tion; and give the words of the conversation and the whole of the 
conversation from its commencement to its close. 
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Ans. One of these conversations occurred in 1872, when we went 
over the road together. I don’t remember exactly the date. When 
we held the conversation I think we were alone; can’t say who be- 
gan the conversation, but suppose I did, as I went out to see the 
situation of the property. The occasion of the conversation was my 
desire to ascertain the extent and value of the property of the com- 
pany and to see whether he was constructing to the best interests of 
the company. I cannot give the words of the conversation or the 
whole of the conversation from its commencement to its close. This 
same matter was a subject of conversation between us in New York 
city, before I went west along the line of the road, and I advised 
him to get donations of lands, right of way, viliage lots, and town 
sites for the benefit of the company, and he said that he had been 
securing donations of bonds from the counties and towns and of 
lands from individuals, and that these were to be for the benefit of 
the company. I cannot state who was present at this conversation 
or any of these conversations, or whether any person was present. 
I think, however, that Mr. Wm. E. Dodge was present at one or 
more of these conversations. I am unable to give the words of this 

conversation or these conversations more fully than I have 
403 already done. On May 27-28, 1873, according to my mem- 

orandum, we went over the line of the railroad together, and I 
then had further conversation with Mr. Kelly about the village lots 
and lands of the company. He then pointed out along the line of 
the road the different stations and depots he had located and men- 
tioned the lands donated, and at many different places along the 
line spoke of the number of acres of lands at the various places 
along the line which he said belonged to the company. I do not re- 
member the amount or quantity at each place, except that at Arca- 
dia. IT remember that he said they had forty acres. This Arcadia 
was a somewhat prominent place along the road, and these lands, 
for a town, were considered of great value on account of the mineral 
springs. Mr. D. C. Blair and Samuel Blair were along on the trip, 
but I don’t remember whether or not they heard the conversation 
with Mr. Kelly regarding these lands. There were a good many 
conversations on that trip, some of which were commenced by me 
and some by him., The occasion of the conversation was my desire 
to ascertain and become fully informed as to the extent and value 
of the property and donations to tie company. I am unable to 
give the words of these conversations more fully than I have stated. 

Seventh. I have answered the last cross-interrogatory fully, and I 
have given the conversations and the whole of them as fully as I 
could, according to the best of my recollection and belief. I cannot 
give such conversations more fully. 

8th Cross-int. If you answer the seventh direct interrogatory by 
testifying to any such conversation as is mentioned in such inter- 
rogatory, then please state when and where the said conversation 
took place and each and every person present at the conversation. 
Pleuse be as accurate as you can as to the time and place of such 
conversation, and give the entire conversation as nearly as you can, 
word for word. State who commenced the conversation and what 
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was the occasion of the defendant Kelly making the statement, if he 
did, that the sale of such village lots would prove a large source of 
income to suid railroad company. 

Ans. There were several conversations about this matter, and these 
conversations were at the times before mentioned when we were 
going over the line of the road in 1872 and 1873, and at other times 
in New York city. I do not know who were present at either or any 
of these conversations. I do not know who commenced the con- 
versutions, but I sup I did. The occasion of Kelly making the 
statement I sanpeend be his desire to obtain the iron and money | 
and to inform us as to their property, so that we would loan them 
money and sell them iron, and, further, to show us that he was get- 
ting all he could for the benefit of the property. My understanding 
was that he was to have no outside interest. 

9th Cross-int. Wus the said conversation of said Kelly, if any, 
before or after he had furnished you or cither of you or the Lacka- 
wanna Iron and Coal Company with a copy of his contract for 
building the said line of railroad ? 

Ans. I never saw his contract and he never furnished me with 
a copy, but my understanding was that the bonds and donations 
would build and stock the road. I don’t know whether he ever 
furnished a copy of his contract to the Lackawanna Iron and Coal 
Company. 

10 Cross-int. Did you or either of you or the railroad company, 

to your — ever furnish the defendant, D. M. Kelly, 
404 with any funds with which to purchase lands to be platted 

into village lots? If yea, give the date when furnished and 
the amount. 

Ans. I never did; nor did the company, to my knowledge, advance 
to them money for the specific purpose of purchasing land to be laid 
out into village lots; but the Lackawanna Iron & Coal Company 
advanced the railroad company a large amount of money—some- 
thing over a million dollars in cash, besides the amounts hereinbe- 
fore mentioned—and I supposed that whatever lands were needed 
or purchased and not donated would be paid for out of the funds of 
the company. 

11th Cross-int. Did D. M. Kelly ever report to you or either of you 
or the railway company, to your knowledge, the purchase of any 
lands platted into village lots or to be so platted; if yea, when 
and the amount paid therefor? If yea, give copies of the dates 
and amounts so reported by him to you or either of you or to the 
railroad company. 

Ans. He gave no further report than in the conversation which I 
have heretofore testified to. He did not state the amounts which 
had been paid for the lands. 

Twelfth. I think he made reports about once a year concerning 
the earnings of the railroad company. I do not know of any other 
reports being made by Mr. Kelly. He was agent and general man- 
ager of the railroad company at a salary of five thousand dollars 
per year. I cannot say when we commenced to receive the reports, 
and we ceased receiving the reports some time previous to the ap. 
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pointment of the receiver. I do not remember that any of these 
reports contained a statement of any lands purchased for the pur- 
pose of being platted into village lots. I think they only contained 
the earnings and expenses of the road and perhaps: the indebted- 
ness of the road. 

13th Cross-int. When and from whom did you first know that the 
title to any of the lands in this suit stood in the name of D. M. 
Kelly? Give the time of your first knowledge on that subject. 

Ans. The first I knew of this was after the appointment of the 
receiver, and [ learned it from the receiver. I cannot give the time 
more definitely. 

14th Cross- int. Have you or either of you or the railroad com- 

ny, to your knowledge, ever tendered or offered to tender to D. 

. Kelly the amounts which he paid for village lots or for lands to 
be platted as such or for the lands in this suit? If yea, when and 
where and by whom was such tender made or offered to be made f 

Ans. I don’t know that Mr. Kelly ever paid any money for these 
Jands, nor do I know that he was ever tendered or offered a tender 
of any amount which he had paid for village lots or for lands to be 

latted as such, nor did he make any claim or demand therefor. 

Fifteenth. I had not seen these interrogatories nor cross-interroga- 
tories, nor had the same or the contents of the same been stated to 
me prior to this examination. The commissioner has read to me 
each separate interrogatory and cross-interrogatory and taken down 
my answer to the same separately, and I first learned of the contents 
from the commissioner on this examination. I had before been in- 
formed by Mr. Case, the plaintiff, that a commission had been or 
was to issue to examine me in this suit. 

16th Cross-int. Are you or either of you in any-way connected 

with the Green Bay & Minnesota Railroad Co.? If yea, state 
405 what your relations are to said company and how Jong you 
have held such relations with the company. 

Ans. I think I was made a director some time before the receiver 
was appointed, and am still a director, but I have never attended 
any meetings of the board. 

17th Crozs-int, When did you first know of the commencement 
of this present suit, and who informed you? Was the same com- 
menced on your advice or suggestion ? 

Ans. Timothy Case, the receiver of the railroad company, first 
informed me, about the time or a little before the suit was com- 
menced. I think I advised the bringing of this suit. I think Mr. 
Case told me that it would be necessary to bring this action if Mr. 
Kelly would not convey the land and right of way; that he had 
been so advised by counsel, and I advised him to do so. 

Ist special cross-int. What is your present occupation ? 

Ans. I have fully answered that in my answer to the first direct 
interrogatory. 

2nd special eross · int. Were you instrumental and the active party 
in commencing the suit of The Farmers’ Loan & Trust Company 
against The Green Bay & Minnesota Railroad Company to foreclose 
the mortgages mentioned in the bill in that suit? 
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Ans. I was made the active party in commencing the suit men- 
tioned by the instructions of a large majority of the bondholders. 
At that time the company was in default for over a million dollars 
on its coupons and owed the Lackawanna Iron & Coal Company for 
cash advanced over one million one hundred thousand dollars and for 
iron and other indebtedness over four hundred thousand dollars 
more, and other large indebtedness was reported as owing to the 
workmen and for suits against the company, — was hopelessly 
bankrupted, and, having lost confidence in the general manager, 
as one among the largest stockholders of the Lackawanna Iron & 
Coal Company and a director of the company, did what I could to 
secure the indebtedness due the company, and was in that way in- 
strumental and an active party in commencing the suit to foreclose 
the mortgage. 


(Objections to 3d, 4th, 5th, 6th, and 7th special cross-interrogatories 
sustained.) 


8th special cross-int. Have you been engaged for several years in 
the business of constructing railroads? If yea, how many years, 
and what railroads have you built or aided in building? 

Ans. I have, for more than thirty years; and I have built or aided 
in building the Delaware, Lackawanna & Western, the Warren, the 
Bloomsbury, Sussex, Blairstown, Kanga & Susquehanna railroads. 
In Iowa, Cedar Rapids and Missouri, Sioux City and Pacific, Maple 
River, Des Moines and Minn., Secks City, Burlington, Cedar Rapids 
and Northern, Iowa Falls and Sioux City, Fremont, Elkhorn and 
Missouri Valley, Dakota Plug, Sioux City and Sioux Falls, Chicago 
and Pacific railroads, and some others. 

Ninth. It has always been my custom, and in building nearly all 
the roads before mentioned I have procured or aided in procuring 
donations and made purchases of lands for village plats and lots 
along the line of the road, and these purchases and donations have 

always been made and received for the benefit of the compa- 
406 nies, and the stockholders of the companies have always 

received their pro rata share according to the stock held by 
them. I have been — interested as a stockholder in such u 
land company in Iowa. The stock of this land company was dis- 
tributed and issued to the stockholders of the railroad company pro 
rata upon their stock in the railroad company, and every stockholder 
of the railroad company got his pro rata shire of the stock of the 
land company. I did tell Mr. Kelly how I had managed these 
things for the benefit of the different railroad companies whose rail- 
roads I had constructed or aided in constructing, and told him how 
successful and profitable said operations had been for the companies, 
but I did not tell him that I had individually done these things or 
made any profit out of them, except such profits as I would make by 
reason of being a stockholder of the railroad company and in common 
with the other stockholders. 


(Objection to 10th special cross-int. sustained.) 
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Eleventh. I have been a director of the railroad company, as be- r 
fore stated, but have held no other office of or employment by the t 
company. | t 

12th special cross-int. Are there any officers of the railway com- f 
pany in New York city? If yea, what officers, and how long have 
they resided in New York city? ] 

Ans. There are Mr. E. F. Hatfield, the president and director; Mr. 
Moses Taylor and Mr. Wm. E. Dodge, directors; and I think Samuel 
Sloan is also a director. They are all old residents of New York 
city. I do not know how long they have resided here. 


13th special cross-int. What books of the railway company are 
now kept in New York city, and how long have they been kept | 


there? : ) 

Ans. I am informed that there are no books kept in New York : 
city ; that there were some books of the company sent on here for 
examination, which were returned to the company. 


JOHN I. BLAIR. 


* Wü 


Taken, subscribed, and sworn to before me this second day of | 


March, A. D. 1881. 
RUFUS K. TREVOR, 
Commissioner. 


Deposition of William E. Dodge on Behalf of the Complainant. 
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J 
| The deposition of William E. Dodge, a witness on the part of the | 
complainant, taken by and before the undersigned, Rufus K. 
Trevor, the commissioner named in the annexed commission, | 
issued out of and under the seal of the circuit court of the United | 
States for the eastern district of Wisconsin, at my. office, Nos. 41 | 
and 43 Wall street, New York city, on the twenty-second day of 
March, A. D. 1881, between the hours of 10 a. m. and 4 p. m., 
upon the annexed interrogatories and cross-interrogatories. | 
| 


First. My name is William E. Dodge; my age is seventy-five 
years; IT am a merchant, and reside in the city of New York. 
| Second. I know Mr. Timothy Case, the receiver, and Mr. David 
| M. Kelly. The other parties I do not know. 
407 Third. I was first introduced to Mr. Kelly, I think, in the 
year 1871, but can’t say positively whether it was 1870 or 
1871, by my old, life-long, friend Samuel Marsh, his uncle, who was, 
with me, for many yearsa director in the New York & Erie Railroad 
Company and in the Delaware, Lackawanna Railroad Company and 
in the Lackawanna Iron & Coal Company. My first interview with 
him was in the Lackawanna Iron & Coal Company’s office, and I 
met him frequently thereafter in New York city in 1871 and 1872. 
Fourth. On introducing me Mr. Marsh stated that his nephew was 
engaged in constructing a very valuable railroad from Green Bay to ) 
the Mississippi river in Wisconsin, and that he had come to the city 
fur the purpose of interesting parties here who would furnish the 
necessary capital to enable him to complete the road by the sale of 
stock and bonds. It was at that time or a few days after, I cannot 


* 
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recollect, such a length of time has transpired, when he showed me 
the maps and profile of the road and expressed in very glowing 
terms the great value of this road as being the shortest of any road 
from the Mississippi river to Buffalo. 

Fifth. His object appeared to be to interest the directors of the 
Lackawanna Iron & Coal Company, of which I was one, to take an 
interest in his road by subscribing fur bonds and stock, in order, I 
supposed, through his uncle, to be enabled to purchase the iron 
necessary for his road. | 

Sixth. As one of the inducements to invest in his securities, he 
stated that the inhabitants along the line of the road- were so 
anxious for its construction that he had been enabled to obtain the 
right of way at a very low cost to the road, in many instances given 
without any charge, and in addition he had secured, once in about 
ten miles, where there would be stations that would be likely to re- 
sult in the building of villages, additional quantities of land which 
could be sold subsequently as village lots for the benefit of the com- 

any. ! a 
7th Int. Did David M. Kelly, in any such conversation with you 
or at any time, say that the sale of such village lots would prove a 
large source of income to the said railroad company? 

Ans. This interrogatory I have mainly answered in the previous 
one. The precise nature of the conversations I cannot at this time 
recall, but the impression is very clear on my mind that the advan- 
tages to result to stockholders from the acquisition of these proper- 
ties had its influence on myself and associates in the iron company 
in investing in his securities and in the large sales of iron we sub- 
sequently made to him on credit. 


Cross-examination : 


Ist Cross-int. How many times during the years 1870, 1871, and 
= you see the defendant, D. M. Kelly, and where did you see 
nim! 

Ans. [ cannot state specifically the number of times, but he was 
frequently in the city during those years in relation to the business 
of his road, and I often met him in the office of the Lackawanna 
Iron & Coal Company and in my own office, where he generall 
called when he was in the city to talk over the interests of the road. 

2nd Cross-int. Was the said D. M. Kelly, during the said years or 
either of them, engaged in constructing a line of railroad, or any 
part — it, now being operated by the complainant in above- entitled 
cause 

Ans. He was; and had almost the exclusive control of it, so far as 

we were interested. 
408 3rd Cross-int. If you answer the fifth direct interrogator 

that D. M. Kelly did seek to raise money from you or through 
you to aid him in constructing said line of railroad, state whether 
you furnished him any money ; and, if so, what amount and when 
and on what security or securities. Give an itemized and detailed 
statement of the dates, amounts, and a detailed description of the 
securities received. 
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Ans. I subscribed for bonds and stock. The amount directly 
purchased by myself was not large. I did not loan him money any 
other way. 7 

Fourth. I am a large stockholder and have been a director in the 
Lackawanna Iron & Coal Company from its formation. Our iron 
company arranged with Mr. Kelly to sell him iron for portions of 
his road and took stock and — in part pay and part as collat- 
eral security. Subsequently we sold him a large quantity of iron, 
sufficient to complete his road, and, as [ can remember at present 
without examining data, we took a large amount of his bonds and 
stocks as collateral security for the iron. I have an impression that 
he at one time showed us, at a meeting of our board, when we were 
negotiating for the iron,a copy of his contract for building the road, 
but I have no recollection of having one in my possession, nor no 
knowledge of it now. 

Sth Cross-int. If you answer the third direct interrogatory that 
you did meet the defendant, David M. Kelly, in the years 1870, 1871, 
and 1872, then please state the names of all persons who were pres- 
ent at such meetings; the objects and pur of such meetings. 
State the same fully. Give the dates of each meeting and who was 
present at each meeting. : 

Ans. In reply to this interrogatory I can only say that in several 
instances he met with the executive committee of the Lackawanna 
Iron & Coal Company, with whom these negotiations for iron were 
made. Iwas a member of that committee, and Moses Taylor, John 
I. Blair, Perey R. Pine; and at that time I think Mr. Joseph H. 
Scranton was likewise a member, but there has been changes by 
death and removal, and [ cannot remember distinctly the names of 
those who composed the committee at that time, nor can I remem- 
ber the dates at which those meetings were held. 

6th Cross-int. If you answer the 6th direct interrogatory by stat- 
ing any conversation of D. M. Kelly with you as to the railroad 
company being the owner of a large number of village lots along 
the line of the railroad, then please state the date of said conversa- 
tion, as near as you can; the place of the conversation and each and 
every person present at the conversation ; also state who commenced 
the conversation, what was the occasion of the conversation ; and 
give the words of the conversation and the whole of the conversa- 
tion from its conimencement to its close. 

Ans. These conversations were had in New York city, but it’s im- 
possible for me at this distant time to give the dates or the exact 
words of the conversations. I had, after the road was completed— 
the exact date I do not remember—a ride with Mr. Kelly over the 
entire line of the road, when completed, from Green Bay to Winona 
and back, during which ride he expatiated largely on the future 
prospects of the road and on the.cheapness in which he had obtained 
the right of way, and the great advantages which must result to the 

road from the acquisition of land acquired at the different 
409 stations in excess of what would be needed for the use of the 
company, and the fact that he had obtained valuable dona- 
tions to the company from several of the counties and towns through 
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which the road passed and from individuals, as an inducement for 
construeting the road. He certainly left the impression on my mind 
that the right of way had been obtained and settled over the entire 
line on which the issue of the bonds of the road were predicated. I 
suppose it was to impress upon my mind the great value of the road 
— the securities which he had passed to our iron company for the 
rails. 

7th Cross-int. Have you answered — tho lust preceding eross- 
interrogatory; if not, why not? If you have not given the words 
of the conversation and the whole of the conversation have you 
given the same and the whole of it according to your best recollec- 
tion and belief? If not, please do so. 

Ans. I have. 

Sth Cross-int. If you answer the 7th direct interrogatory by testi- 
fying to any such conversation as is mentioned in such interroga- 
tory, then please state when and where the said conversation took 
= and each and every person present at the conversation. 

"lease be as accurate as you can as to the time and place of such 
conversation, and give the entire conversation, as nearly as you can, 
word for word. State who commenced the conversation and what 
was the occasion of the defendant Kelly making the statement, if 
he did, that the sale of such village lots would prove a large source 
of income to said railroad company. 

Ans. I can’t answer more particularly than I have in the previous 
interrogatory. f 

9th Cross-int. Was the said conversation of said Kelly, if any, 
before or after he had furnished you or either of you or the Lacka- 
wanna Iron & Coal Company with a copy of his contract for build- 
ing the said line of railroad? . 

— My impression would be that they were both before and 
after. 

10th Cross-int. Did you or either of you or the railroad company, 
to your knowledge, ever furnish the defendant, D. M. Kelly, wi 
any funds with which to purchase lands to be platted into village 
lots? If yea, give the date when furnished — the amount. 

Ans. I have no remembrance of any such definite payment, but 
my impression was and is that he used a portion of the large amounts 
of money we furnished him for that purpose. 

Iich Cross-int. Did D. M. Kelly ever report to you or either of 
you or the railway company, to your knowledge, the purchase of 
any lands platted into village lots or to be so platted ; if yea, when, 
and the amount paid therefor? If yea, give copies of the dates and 
amounts so reported by him to you or either of you or to the railroad 
* : 

Ans. I have no knowledge that he ever made any definite —— 
of the kind. We had at that time entire confidence in Mr. Kelly 
= — he would do honestly whatever was ſor the interest of 
the road. 

Twelfth. I have no knowledge that he presented to our iron com- 
pany any other statements than tlie gross amounts expended in the 
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construction of the road and, after it commenced running, monthly 
reports of its receipts and disbursements. : 
410 | 18th Cross-int. When and from whom did you first know 
that the title to any of the lands in this suit stood in the name 

of D. M. Kelly? Give the time of your first knowledge on that sub- 
ject. 
, Ans. I was first informed by Mr. Case, the receiver, being in the 
city, that he was surprised to find that portions of the land obtained 
for the use of the company stood in his (Kelly’s) individual name 
and that a considerable portion of the line of railroad was constructed 
over lands to which the company had no title. The exact date or 
the particulars he did not enter into, nor have I ever seen any 
particular statement. | 

14th Cross-int. Have you or either of you or the railroad com- 
pany, to your knowledge, ever tendered or offered to tender to 
D. M. Kelly the amounts which he paid for village lots or for lands 
to be platted as such or for the lands in this suit? If yea, when and 
where and by whom was such tender made or offered to be made? 

Ans. I have no knowledge that any such tender was ever made 
or any offer, because our company believed that the money we had 
— 88 Mr. Kelly had been used in acquiring the title of such 
ands. 

15th Cross-int. Have you or either of you seen or read the inter- 
rogatories or cross-interrogatories or either of them or had the same 
or the contents of the same stated to you prior to this examination? 
Has the commissioner read to you each separate interrogatory and 
cross-interrogatory and taken down your answer to the same sepa- 
rately? Have you in any way or by any means known the con- 
tents of either the direct or cross-interrogatories until the same was 
read to you by the commissioner before your answer was given to it? 

Ans. I have not seen them or known of them in any way, except 
as they have been propounded to me by the commissioner. 

Sixteenth. I am a stockholder and bondholder and director in the 
Green Bay Railroad Company and have been since soon after my 
first meeting with Mr. Kelly. 

Seventeenth. I first learned of the commencement of this suit at 
about the time of its commencement from Mr. Case. I do not think 
it was commenced on my advice or suggestion. 


W. E. DODGE. 
Taken, subscribed, and sworn to before me this 22d day of March, 
A. D. 1881. 
RUFUS K. TREVOR, 


Commissioner. 


411 And afterwards, to wit, on the tenth day of said term, to 
wit, on the 25th day of July, A. D. 1881—present, the Hon. 
John M. Harlan, associate justice of the Supreme Court of the United 
States, assigned to this circuit, presiding, and the Hon. Charles E. 
Dyer, district judge—the following proceedings were had, to wit: 
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Interlocutory Decree. 


Timotny Cask, Receiver of the Green Bay & Minne- 
sota Railroad Company, 
8 


In Equity. 


v8. 
D. M. Kerry, Henry Ketcrevm, Grorce Hires, & 
THe ARCADIA MINERAL SPRING CO. 


This day came the parties, by their counsel, and, on consideration 
of the pleadings and proofs in this cause and the arguments of coun- 
sel thereon, it is ordered, adjudged, and decreed by the court that 
the complainant is entitled to recover from the defendants the title 
and possession of all such lands mentioned in the bill of complaint 
as are required by the railroad company for right of way, depot 
buildings, and other necessary railroad purposes, as described and 
limited in the charter of the company, and that the bill of complaint 
as to all other portions of the lands described therein be dismissed. 

For the purpose of — — what lands are required for right 

of way, wee grounds, and other railroad purposes, as above 
412 stated, and also the extent and value of any improvements 

made by defendants, this cause is referred to Hon. James H. 
Howe, as special master of this court, who will take such additional 
proof as either party may offer upon reasonable notice, the evidence 
to close by the first day of October next, and the report of the master 
to be filed herein by the 20th day of October next. The master 
will — his report with such reasons as he may deem proper 
in support of the conclusions reached by him. For that purpose he 
may visit the premises and report the result of his personal exami- 
nation. 

September 28, 1881.—This day came James H. Howe, special 
master, and filed his report asking for additional time to make re- 

rt. 

And—same day—on reading and filing the report of James H. 
Howe, the special master appointed by order of this court in the 
above-entitled cause, dated July 25th, 1881, which report bears date 
Sept. 27, 1881, it is hereby ordered, on the application of said special 
master and upon the agreement of the parties mentioned in said 
report, that the times limited in said order of July 25th, 1881, be, 

and the same are hereby, extended as follows—that is to say: 
413 The time for taking testimony under said order is extended 

to the 21st day of October next, and the time for the report 
of the special master is extended until the first day of November 
next. 

Ordered, further, That said order of July 25th, 1881, be, and the 


same is, continued in force as hereby modified. 
(Signed) CHAS. E. DYER, Judge. 


October 20, 1881.—On reading and filing the report of James H. 
Howe, the special master appointed by order of this court made in 
the above-entitled cause and dated July 25th, 1881, which rt 
bears date October 18th, 1881, it is hereby ordered, on the applica- 
tion of said special master, that the times limited in said order 
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of July 25th, 1881, as extended by order of this court, dated Sep- 
tember 28th, 1881, be, and the same are, further extended as fol- 
lows—that is to say: The adjournment to November 9th, 1881, as 
reported by said special master, is hereby approved, and the time 
for taking testimony under said order of July 25th as modified is 
hereby extended to said 9th day of November, said testimony to be 
closed before the 15th of November, 1881 ; and the time for the filing 
of the report of said special master is hereby extended to the first 
day of December next. 

Ordered, further, That said order of July 25th, 1881, be, and the 
same is hereby, continued in furce to said first day of December as 

hereby remodified. ‘ 
414 November 26, 1881.—This day came James II. Howe, 
special master, and, on his application, it is ordered by the 
court that the time for him to take testimony under the order of 
reference and make his report be, and hereby is, continued until 
the further order of the court. 

January 24, 1882.—This day came the receiver, by his counsel, 
and moved the court that James H. Howe, the special master, be re- 
quired to file his report instanfer, or, in default, to file the testimony 
taken by him under the reference, and, said motion having been 
argued by the counsel of the parties and submitted, on consideration 
thereof, it is ordered by the court that said motion be, and hereby 
is, overruled. 

March 20, 1882.—This day came James H. Howe, the special 
master to whom reference was made, and filed his report, together 
with the testimony taken by him; which report is as follows: 


Report of Special Master. 
United States Circuit C’t, Eastern Dist. of Wisconsin. In Equity. 


TimotHy Case, Receiver, vs. D. M. KE Lv et al., Def ts. 


To the hon. the circuit court for the eastern dist. of Wisconsin: 


The undersigned, special master heretofore appointed in this 


415 cause “ for the purpose of ascertaining what lands are required 
for right of way, depot grounds, and other railroad purposes,” 
as stated in the order, “ and the value of improvements made by the 
defendants ” upon such Jands, hereby reports that he attended at 
Cook’s Hotel, in the city of Green Bay, at the different days specifi- 
cally stated in the reports of testimony taken accompanying this; 
that he was attended by counsel for the respective parties, and that 
on such days Timothy Case, the receiver ; E. C. Case, II. G. Reed, 
and C. F. Hatch were examined as witnesses on behalf of the com- 
plainant, and David M. Kelly and George Hiles, defendants, and J. 
S. Alton were examined as witnesses on behalf of the defendants ; 
that all said witnesses were duly sworn, their testimony feduced to 
writing by short-hand reporters employed for that purpose, and that 
their testimony so taken, signed by me, is filed herewith. 
_ The undersigned further reports that in the execution of said order 
he personally examined the depot grounds claimed by said com- 
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plainant at the station of Merrillon and did not consider it necessary 
to examine the other stations, in reference to which testimony was 
offered and taken ; that it was admitted by counsel for all parties 
that the station grounds and right of way at present occupied by 
the railroad company at the station of Black Creek were sufficient, 
and no further claim was made by complainant in reference 
thereto. 
416 That the stations for which additional depot grounds and 
grounds for railroad purposes were claimed were Scymour, 
Manawa, Merrillon, Blair, Whitehall, and Arcadia. 

That for the several stations of Manawa, Blair, Whitehall, and 
Arcadia the undersigned isof opinion that the — depot grounds 
enjoyed by said complainant are insufficient for the business of the 
company and its efficient and economical management; that at each 
of said stations, unless a different rule is required for special reasons 
stated, the depot grounds should have a length of fifteen hundred 
feet and a width of three hundred feet; that my reasons for this 
opinion are as follows: The grades and curvatures of the line of 
railroad described in the pleadings in this cause, and which will 
hereafter be called the compl’t road, permit the successful employ- 
ment of freight trains of twenty-five cars, which, with the engine, 
require a length of standing room of about 1,200 feet; that the 
economical and safe management of such a railroad requires at each 
of the above stations twoside tracks, which should be of sufficient length 
to permit a full freight train to stand upon one of the side tracks while 
another train, freight or passenger, is passing upon the main track ; that 

a second side track is necessary in order that freight cars for the 
417 local business of the station may stand for purposes of load- 

ing or unloading without disturbance from passing trains; 
that fifteen hundred feet in length of side track is sufficient for those 
purposes and is necessary therefor; that a width of three hundred 
feet is required in order that the three tracks may have ample room 
and adequate facilities be given for station buildings, warehouses, 
lumber and cattle yards, water-tanks, fuel sheds, and other purposes; 
that a convenient arrangement of such grounds at such stations 
would be thus: ) 


For main track, so located that 100 feet of depot grounds 
would be on one side of its centre and 200 feet upon the 


other, would require of width --...-.-... -.....------ 10 feet. 
Depot buildings and two platſorinss——— 40 “ 
For side tracks — — — — 10 * 
For street to approach and other purposes „ 
In all on one side 100 feet. 


On the other side: 
Width of ground between end of ties of main track and 
second side track to give ample room for teams to reach 
cars on inside side — — UU— 40 feet. 
. ů ͤ . ˙ . 
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This arrangement would leave depot grounds 150 feet wide by 


fifteen hundred feet long for cattle yards, lumber and wood yards, 
warehouses, and grain elevators, with side tracks as required, 
418 the ground between the main track and the first side track 
described at either end of the freight and passenger depots fur- 
nishing ample accommodation for water-tanks and fuel sheds for the 
use of the engines operating the railroad. 
The undersigned further reports that the present depot grounds 
at the station of Seymour, north of the right of way, are but about 
nine hundred feet in length by about two hundred and twenty-five 
feet in width; that additional grounds are needed in order to give 
the necessary length of side track and to meet the special needs of 
the compl’t road at that point, as appears by the testimony of the 
complainant, Timothy Case, accompanying this report; that com- 
plainant should have a strip of land seventy-five feet in width along 
and parallel to the south line of the right of way and extending 
across blocks 78 and 79, as marked upon Defendant’s Exhibit “A” 
and marked “reserved” upon Complainant’s Exhibit “3,” making 
the depot grounds about 400 feet in width. 

The undersigned further reports that the present depot grounds 
and right of way at the station of Manawa are 208 feet in width 
and 1,364 feet in length; that for reasons before given said grounds 

are insufficient in both length and width for the business of 
419 the Co.; that a tract of land about 100 feet in width & fifteen 

hundred feet in length parallel with the south line of said 
depot grounds & a further tract about 200 feet in width & one hun- 
dred & fifty feet in length on the east end of said grounds are re- 
quired for that station. 

The undersigned further reports that the station grounds and 
right of way at Whitehall station are fifteen hundred feet in length 
by 169 feet in width in the widest part; that at each end the width 
is but 100 feet; that theextreme width extends about 600 feet of the 
centre, decreasing gradually to the width of the right of way at 
either end. There is one side track north of the depot building con- 
necting with the main track at each end, the depot building being 
between the main and side track-. The grounds are of insufficient 
width, and a tract of ground about 130 feet in width should be con- 
veyed to the complainant road upon the south side of the depot 
grounds and parallel with it for its whole length. 

The undersigned further reports that the station grounds and 
right of way at Blair station are situated upon a curve, the southern 
boundary line of which is about 1,400 feet in length and the north- 

ern line about 1,230 feet in length by a width of about 17 
420 fect; that there is one side track already constructed on the 

north side of the depot, connecting with the main track at 
both ends ; that the depot building lies between the main track and 
the side track mentioned ; that said depot grounds are insufficient 
in width, and that said compl’t road should have additional grounds 
at that station parallel for its whole length with the south line of 
= depot grounds and right of way and of the width of about 130 
eet. 
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The undersigned further reports that the complainant road crosses 


at nearly a right angle the Chicagu, St. Paul, Minneapolis and 


Omaha railroad at the station of Merrillon. Another railroad, 
known as the Neillsville Branch, and belonging to and operated b 
the last-named company, connects with it in the village of Merril- 
lon, runs for a short distance nearly parallel with it, and extends to 
Neillsville. 

The tracks of the complainant road and of the Omaha Company 
are connected west of the last-named line by two side tracks, one 
north and the other south of complainant road, forming complete 
“Y” tracks. North of the track of complainant road and east of the 
Omaha road a side track connects with the Neillsville Branch 
above described, forming a third connecting track with the 

Omaha road. A turn-table, the joint property of these two 
421 companies and connected by tracks with both, is located be- 

tween complainant road and the Neillsville Branch. Com- 
plainant road has right of way 100 feet in width, extending through 
the village of Merrillon. It has depot grounds west of the Omaha 
road, of irregular shape, 600 feet in length from the Omaha cross- 
ing, 200 feet in width, including right of way at the western end, 
and much wider at the eastern end. These depot grounds are cor- 
rectly shown on compl’t’s map, marked Exhibit 1. There is a side 
track upon the right of way east of the Omaha Line and north of 
the main track of complainant road, connecting with the main 
track at each end. There is a freight depot upon the right of way 
of the two companies in the southeast angle made by the crossing, 
and a hotel and joint passenger depot upon the northwest angle of 
the same. 

Loaded and empty freight cars desiring further transportation are 
exchanged between the companies at this station. 

Neither Exhibit 1 of the complainant’s testimony nor Exhibit D 
of the def’ts’ testimony show — the existing system of tracks 
and connections north of the complainant's line and east of the 

Omaha Line upon the southwest quarter of the southwest 
422 quarter of section 23, town. 20 N., of range 4 west. A dotted 

blue-pencil line made upon the map, Exhibit 1, while upon 
the ground, by a competent surveyor, under the direction of the 
undersigned, shows approximately the line of the Neillsville Branch. 
The other blue marks show approximately the location of buildings 
upon the premises described. The mark near the north line of the 
right of way and upon the side track of complainant road shows 
approximately the location of lumber yard. 

t appears from the testimony filed herewith that it is the purpose 
of the compl't road to engage in the business of coal transportation, 
in connection with the said Oinaha road, for the purpose of deliver- 
ing coal received by compl't road at its eastern end on Fox river at 
Ft. Howard, brought thither by lake transportation to St. Paul and 
other towns in the Mississippi Valley, using the said Omaha Line for 
that purpose. 

That small amounts of coal have already been so transported by 
said two railroads, the loaded coal-cars of compl’t road being de- 
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livered to the other company for further transportation; that such 


employment of compl’t’s road cars upon the tracks of the other Co. 


has caused loss and inconvenience, which the first-named Co. 


423 desires to avoid by the erection of coal sheds at this station 
in which coal can be stored, and, when required, be economic- 
ally loaded upon cars of the other Co. for transportation to its ulti- 
mate destination; that two sheds upon which elevated tracks can 
be placed if desired, with coal “pockets” or “shutes” into which 
— can be discharged by gravity, are required ſor that purpose. 
Upon that testimony the undersigned is of the opinion that such 
two sheds are necessary for the business of compl't road at that sta- 
tion; that a convenient and proper location for them is south of its 
main line and east of the main line of the Omaha road; that said 
last-named main line is about 1,100 feet distant from the east line 
of the forty-acre tract of land hereinbefore described ; that a piece 
of land south of and parallel with the right of way of compl’t road’s 
main line, two hundred feet in width, extending from said east line 
to the eastern line of the right of way of the Omaha Company, is 
necessary and sufficient for that purpose; that each of said coal 
sheds would require a width of ſoriy- eight feet; that the three tracks 
would require a width of thirty feet, making in all 126 feet, leaving 
74 feet in width for wagon roads and other necessary purposes ; that 
such shed could be constructed with a length of about 800 
424 = feet, and if so built, with proper pockets and shutes, would 
afford a sufficient storage capacity for the needs of compl’t 
road. 
The undersigned is further of opinion: that a strip of land, part 
of the forty-acre tract above described, upon the north side of compl't 
road’s main line, of sufficient width to include the “ — * 


above described, and extending, of uniforin width across said tract, - 


from its eastern line to the eastern line of the right of way of said 
Omaha Company, is necessary for the business of said compl’t road 
at that place; that such tracts, together with the depot grounds west 
of the Omaha Line, are sufficient to furnish ground for all necessary 
lumber and cattle yards, engine-house, and repair shop and for the 
accommodation of all grain elevators and other structures required 
for the business of compl’t road at that station. 

The undersigned further reports that the present depot grounds 
at the station of Arcadia consist of a strip of land parallel with the 
south lineof the right of way, about twenty-five feet in width and an 
average length of about 900 feet, making, with the right of way, an 
extreme width of about one hundred and twenty-five feet. There 

is one side track south of the depot building, connecting with 
425 the main track at both ends, with a length of about 1,350 
feet. The depot building is between the side and main tracks. 

The undersigned is of opinion that the depot grounds are insuffi- 
cient to accommodate the business of the compl’t road’ at that sta- 
tion; that said road needs an additional strip of land one hundred 
and seventy-five feet in width and fifteen hundred feet in length 
upon the south side of its present depot grounds and parallel there- 
with ; that between the eastern end of the present depot grounds and 
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the eastern end of the additional tract above described the width of 
the said additional tract should be 200 feet, so as to make the depot 
grounds at that station fifteen hundred feet in length and three 
hundred feet in width, including the right of way; that the western 
end of such proposed tract should be at a point about opposite the 
western end of the present side track and extending thence easter! 
the distance of fifteen hundred feet ; that the proposed depot grounds 
will furnish all necessary facilities to compl't road for lumber, coal, 
and cattle yards, grain elevators and other warehouses and other 
purposes, and can be taken wholly upon the south side with equal 
advantage to the company and less inconvenience to and interfer- 
ence with the interests of third parties than if taken partl 
upon both sides; that the premises hereinbefore described will 
include improvements made thereon by defendant, Geo. Hiles, 
as follows : 

The Mineral Springs Hotel, situated upon lots 10 and 11, in block 
23, of the value of four thousand five hundred dollars. 

Part of lot 7, in said block; upon which lot stands a brick build- 
ing of the value of twenty-five hundred dollars, one-half of which 
belongs to said defendant. 

The lumber sheds owned by said Hiles used in connection with a 


426 


lumber yard, of the value of two hundred and fifty dollars. 


The undersigned further reports that he employed Meesrs. Sawyer 
and Weston, short-hand reporters, to take down the testimony of a 
portion of said witnesses, and Messrs. C. H. Briot & Co. to take down 
the remainder. Their bills for such services are hereto annexed. 

That he has expended in the necessary traveling and for board 
while traveling in the execution of the order in this cause the sum 
of thirty dollars and twenty-five cents, and for copying and other 
services the sum of ten dollars ; in all, 840.25. 


March 16th, 1882. 
Respectfully submitted. JAMES H. HOWE, 
Special 


Master. 
427 Testimony Taken Before Hon. James H. Howe, Special Master, 
and Filed with his Report. 
Circuit Court of the United States for the Eastern District of 
Wisconsin. 


Timotny Cask, Receiver of The Green Bay & Minnesota Railroad 
Company, Plaintiff, 
against 
Davin M. K LIV, Henry Ketcnum, Georce Hires, and Tue Ar- 
CADIA MINERAL Sprinc Company, Defendants. | 


GreEN Bay, Nov. 9th, 1881. 
Testimony taken under the order of the court. 


Before James H. Howe, master. in chancery. 
Appearances: For the plaintiff, Theodore G. Case ; for the defend- 


ant (Mr. Kelly), E. H. Ellis. | 
The order of the court read by the master. 
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Coun. for pl’t’ff objected to any testimony whatever on behalf of 


the defendants, as under the order and the decision of the court in 


the case the defendants acquired this property fraudulently while 


acting as trustees of the property, and as trustees they can hold no more 


of the property than the cestui que trust is entitled to. They are not 
the proper party to these proceedings, as the question of proof 
428 lies between the original grantors of the property and the 
company, to be decided by the master upon any other proof 
which may be submitted, other than that which is attempted to be 
produced by the defendants, as they have no right to be heard in 
the premises. 
By the Master: Have you any testimony that you wish to offer, 
Mr. Case? 
Not at present. 
By the Master: Mr. Ellis, have you any testimony to offer ? 
Mr. ELLIs: We have. 


D. M. KL v was called as a witness upon the part of the defend- 
ants, who, being sworn, testified as follows: 


Direct examination: 


Coun. for pl't'ff objected to his being sworn, and to his giving any 
testimony whatever in this case. 


I am a resident of Green Bay and of lawful age. I was the con- 
tractor for the building of this road from Green Bay to the Missis- 
sippi. After the road was completed, in the fall of 1873, in the 
spring of 1874, I was elected vice-president and general manager of 
the road, and continued in those capacities until December, 1877. At 

the time I was in charge of the road as general manager 
429 and up tothe time I resigned and left the service of the com- 

pany the lands devoted to and used by the railroad company 
for depot purposes at Seymour were about 5 acres in extent. 


Coun. for pl’t’ff objected specially to any — relating to the 
amount of land used at the time that the witness left the railroad 
company as irrelevant. 

By the Master: 


Q. Have you a map of it? 
A. I have a plat here showing the 5 acres used for depot pur- 
poses, as well as other lands owned by me at the same point. 


(Witness produced map, marked Exhibit A, for identification.) 
By Mr. Case: 


Q. Was that made by any surveyor ? ° 
A. That is a copy of the recorded plat made by a surveyor. 


Coun. for pl’t’ff objected to introduction of the map. 


By the Witness: The lands used for depot purposes, and dedicated 
for that purpose at the time I was in charge of the road, was 5 acres, 
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er lands at Seymour, represented properly on Exhibit A. 


430 By the Master: 


Q. What is there to show the lands you own ? 

A. This red. 

Q. The lands marked in red? 

A. The lands marked in red. 

Q. The plats surrounding that red ink show other lands owned 
by the defendant then and now? 

A. With the exception of block 44, which has been exchanged 
for an unplatted piece with certain parties. The 5 acres devoted 
for depot purposes, station purposes, which were used for railroad 
purposes up to the time I left the road, in 1877, are designated on 
this Exhibit A, and have no connection with any other land which 
I then held or hold now at Seymour. No conveyance of the depot 
grounds at Seymour has ever been made to the railroad company 
from myself, and no demand has ever been inade upon me for it. 


Coun. for pl’t’ff objected. 


I have stated that no conveyance has yet been made by me to the 
railroad company of the depot grounds at Seymour, and neither 
have I ever been asked to make a conveyance. 

I would say at the time the road was constructed, and up to the 

time I left the service of the road, in 1877, the 5 acres desig- 
431 nated on Exhibit A, as depot — were amply sufficient 

for the business of the railroad company at Seymour, and in 
fact were never fully used. 


Cross-examination by Mr. Case: 


Q. What do you mean by being a contractor? 
Coun. for defendant objected to this testimony. 


A. I mean that a contract existed between myself and the railroad 
company whereby I obligated myself upon certain considerations to 
build tne Green Bay & Minnesota railroad. 

Q. Did vou put any of your individual money into it? 

A. I think 1 did. 

Q. How much was it? 

A. I think possibly I had invested at one time $100,000. 

Q. Was that refunded to you? 


Coun. for def’t objected to all these questions as incompetent and 
entirely irrelevant to the matters involved in the order. 


Q. Answer the question. 
A. I believe the greater portion of the money I invested was re- 
u „ * me. 3 . R 
Q. Didn’t you receive a salary from the company at the time you 
were — in the — of this road F . 
A. Among the considerations in the contract. 
Q. Answer my question. 


9 
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432 Coun. for def’t objected as immaterial and incompetent. 


Q. Without any explanation, I would like to have a categorical 
answer. 


By the Master: 


Q. Answer the question. You can make any explanation you 
wish afterwards. 

A. Among the considerations set forth in the contract was that I 
should receive a certain sum of money a year and a certain amount 
of the capital stock of the company for building the road. 


By Mr. Cask: 


Q. Did not the company surrender to you all its mortgage bonds, 
municipal aid bonds, and capital stock to build the road ? 


Coun. for def’t objected. 


A. It was provided by the contract that the contractor, myself, 
should have the mortgage bonds, local aid, and stock to assist him 
in building the road, and that any surplus left over from the local 
aid mortgage bonds was to be paid to the treasurer of the company ; 
any stock that remained after the road was built was to be my prop- 
erty. 

8 Weren’t contracts to construct the road made directly from the 

company to certain other individuals? 
433 A. They were not. 
Q. You are positive of that as of anything you have 
sworn —? 

A. I am positive that in some cases they were not. I am posi- 

tive in some cases the subcontractors took their title directly from 


me. 

Q. Take the contract to build from Green Bay to New London ; 
— that contract let by the company to other parties than your- 
sc 

A. My impression is that that contract was let before I had a 
contract to build the road. 

Q. Take the contract from New London to Grand Rapids; was 
not that let by the company to other parties than yourself? 

A. No, sir; that contract was let by myself. 

Q. From Grand Rapids to Merrillon ? 

A. The contracts all west of Grand Rapids were all let by myself. 
In those negotiations between myself and subcontractors the con- 
tracts—some of them were—undoubtedly signed by some of the com- 
pany, and in every instance they were approved by myself. 

Q. How can you reconcile the fact that you were a contractor 
when the contracts to let the construction of the road were let by 
the company, duly attested, to other parties than yourself? 


Coun. for def’t objected. 


A. I don’t make any attempt to reconcile it. 
Q. You cannot reconcile it? 
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434 A. I don’t say that I cannot. I say the facts were so and 
so. The fact was that every contract let for the building of 
that road was approved by myself as contractor, and in my con- 
tract with the railroad company it was expressly provided that no 
contract should be entered into without my approval in writing. 

Q. Isn’t it the fact that vou were simply the financial agent and 
custodian of the bonds and securities for the company ? 

A. That was not the fact. 

Q. For which you received a salary ; that you expended no money 
whatever towards the construction of the road, but that the con- 
tracts were let by the company to othe: parties, and you, as finan- 
cial agent of the company, paid the other parties from the securities 
which were surrendered to you by the company ? 

A. That was not the fact. 

Q. That was not the fact? 

A. No, sir; that was not the fact. I would add that the contracts 
are still in existence, showing the exact relation between myself and 
the railroad company. The legal construction of those contracts I 
do not pretend myself now to give, but I simply state that I wasa 
contractor and had written contracts ; under those contracts the road 

was built. 
435 Q. Did you ever know of an instance of the contractor of 
a railroad to agree to build a whole railroad for a company 
allowing a third party to come in and take a contract from the 
company, irrespective of your own rights under your contracts; did 
you ever know of such an instance? 

A. I never knew two railroad contracts to be exactly alike. 

Q. Did you ever know of a railroad contractor receiving a salary? 

A. Yes, sir. 

Q. Did you ever know of a railroad contractor having all the 
securities of a railroad surrendered to him? 

A. I have. 

Q. Do you further know of a railroad — letting contracts 
to other parties besides the party that they originally contracted with? 

A. I know in this case all the contracts were let by myself, and I 
approved every contract in writing, and no contract was valid with- 
out my written approval. 

Q. You are positive that you approved the contract let by the 
company to parties west of Grand Rapids, are you? 

A. I am confident I approved them all. 

Q. Where were those approvals—upon the face of the con- 

tracts ? 
436 A. I don’t recollect if those approvals were upon the face 
of the contracts or by an express instrument in writing. 

Q. Why was it that you did not let the contract yourself to the 
third party f 
A. I think I did in every case. 

Q. You think you did in every case? 

A. I did; yes sir. ; 
Q. Then there are no contracts let by the company to third par- 
ties in which the company is a party? 
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A. I have stated that while some of the contracts were probably 
signed by the officers of the railroad company, yet the letting of the 
contracts was all done by myself on my own authority and on m 
own judgment, and if any contracts bore the signatures of the offi- 
cers of the company they were still approved by myself, and were 
not valid until they were approved, and that any contract bearing 
the signature of the railroad company was simply so made so that 
the parties receiving the contract might feel that they had the en- 
tire authority from every one who by any possibility might have 
any authority to give. 

Q. Was there any penalty imposed upon you for failure to do this 
work ? 


437 Coun. for def’t objected. 


A. My impression is that I obligated myself to build to certain 
points within certain times, and if I didn’t reach those points within 
those times I was to surrender certain considerations which other- 
wise would be mine. | 

Q. Isn’t it the fact that you were entitled to whatever proportion 
of the stock that the stock bore to the amount of the railroad that 
you built, no matter what time you might stop building; isn’t it a 
fact that you were subjected to no loss whatever under the con- 
tracts ? : 

A. That is a matter of legal construction. 

Q. Isn’t it a matter set up in the contracts that no matter how 
many miles of road you may have built that you were entitled to 
the proportion of the stock that the miles that you built bore to the 
whole railroad ? 

A. The contract sets that forth; my recollection is not clear on 
that point. * 

Q. Was there any percentage held back by the company to you 
in paying over the securities? 

. I think there was; yes, sir. 

Q. What was that? 

A. I have forgotten what it was. 

. Wasn't that perce:itage held back by the company to those 

other contractors who did the work? 
438 A. In letting subcontracts it was the custom to hold back, 
I think, 15 per cent. until the contract was finally closed ; 
when a full settlement was made with the subcontractor that was 
paid over. 

Q. Isn't it the fact that under this contract if you let to third par- 
ties the third parties themselves were paid by the company and 
proper vouchers were given to the company for the moneys? 

A. It was expressly provided in my contracts with the railroad 
company, or one of them, that any disbursements made by me as 
contractor, the proceeds for which were derived from the negotia- 
tions for local aid or mortgage bonds, should be paid through the 
treasurer of the company ; that was set forth in one of my contracts. 

Q. Did you ever hear of an instance of a contractor making it 
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imperative that no railroad should enter into any contract whatso- 


ever without his consent ? 

A. I have. 

Q. Where ? 

A. I have heard of several cases of that kind; I think that is a 
common thing to do. 

Q. Naine an instance. 

A. That was the case on building a certain portion of the Erie 

railroad, as I know. 
439 . That no contract whatever should be entéred into by 
the company without the consent of the contractor? 

A. For the building of the portion of the road which the con- 
tractor had agreed to build. 

Q. This contract refers expressly to the fact that there shall be no 
vontract whatever entered into by the road without your consent. 
Have you ever heard of an instance of that kind? 

A. I think I have. 

Q. Wouldn’t you rather think that the man was assuming to be 
the company—in fact a man that had that power over the company 
was the company himself? 


Coun. for def ’t objected. 


A. I don’t suppose anything about it. 
Q. I want an answer to the question. 


Coun. for def’t objected as irrelevant and immaterial. 


Mr. Case: We claim that all the testimony should be thrown out, 
on the ground that the defendants here are trustees. 

Mr. ELLIis: We only offered this testimony for the purpose of 

showing the extent of the grounds for depot purposes, and the 


440 witness happened to state in the beginning that he was the 


contractor of the road. 
The Master: You can withdraw that testimony. My own view 
is that the — is entirely immaterial and irrelevant. 

Mr. KxLLV: As I am of counsel I will state that the point in 
stating that I was the contractor and manager was for the purpose 
of showing thut I was in such a position that I was entitled to give 
an opinion as rds the lands for depot purposes. If there is any 
point made on that I withdraw that testimony. 

The Master: Strike out that part of the testimony that relates to 
his being a contractor. 

Mr. ELLIs: Then also the cross-examination. 

The Master: That follows, of course. 


By Mr. Case: 1 


Q. You spoke about the property at Seymour. What do you 
mean by the property being dedicated to the company? Didn't 
you swear . — your direct examination in this case that the prop- 
erty was dedicated ? 
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A. I stated in my direct examination, as I recollect, that 
441 of the lands which I acquired at Seymour 5 acres had been 
used for depot purposes, and that I bad always been ready to 
give a conveyance to the company of that 5 acres, but that I have 
never been requested to do so. 
Coun. for p’ltff objected. 


A. In that sense I mean that the 5 acres at Seymour were dedi- 
cated for railroad purposes. 

Q. From whom was that property dedicated—those 5 acres that 
you refer to? ä 

A. It was dedicated by me. 

Q. Dedicated by you to the company? 

A. It was. 

Q. Is there a deed upon record? 


The Master: He said he had made no conveyance. 


By Mr. Case: 


Q. Who was the original grantor in the property ? 

A. I really cannot tell who the original grantor was. 

Q. Wasn’t it Minnie Robbins? 

A. It might have been Minnie Robbins’ husband, ibly. 

Q. Minnie Robbins, the wife of the grantor in this case, swears 
that _ was a tract of 8 acres conveyed upon which the depot now 
stands. 

A. The depot stands or did stand in 1877 on 5 acres of 

442 ground. Idid not hold any other lands connected with that 

5 aeres. If any conveyances were made by other parties they 

were made unknown to me and to other parties than myself. The 

5 acres which were used while I was general manager of the road at 

Seymour for depot purposes were not connected with any other lands 
owned by the defendants in this suit. 

Q. How do you reconcile your testimony with the fact that the 
exhibit on record shows that there was 8 acres in one conveyance ? 

A. I state the fact as I understand it. 

Q. Then if that 5 acres was a part of the 8 acres which was made 
in one conveyance then you are willing to admit it all belongs to 
the company, are you? 

A. Lam not; I consider that the company gets its title through 
me, and I have endeavored to testify what was used by the railroad 
company for depot purposes at Seymour and what in my judgment 
was sufficient for depot purposes at Seymour of the lands which I 
held title to. 

Q. Was not the 3 acres a part of the tract of 8 acres, of which 5 
— the other portion; is it not now being used fora right of 
way 


A. I can’t state that. ° 
443 Q. You don’t know? 

A. I presume likely that the right of way and the depot 
2 together may make about 8 acres, but I cannot state posi- 
tively. 


ot 
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Q. That you swear is necessary for the railroad purposes, in your 
opinion—was at the time you left? 
A. I did not swear to that and haven’t sworn to it. 
Q. Please explain what you have sworn to. 
A. I testified that the 5 acres of land which were used when I 
was general manager of the company, at Seymour, for station pur- 
„was sufficient. In my judgment, they were more than suffi- 
cient for all the needs of the railroad. In my judgment, 3 acres at 
Seymour, during the time I was connected with the Green Bay and 
Minnesota road, would have been sufficient for railroad purposes at 
that time. Asa matter fact, there were 5 acres set apart and desig- 
nated as railroad grounds at Seymour. There are 5 acres shown on 
Exhibit A as station grounds. 
Q. Doesn’t the railroad track and the depot property cover the 8 
acres—run directly through the 8 acres? 
A. I say it is possible that the right of way and the depot grounds 
together may make 8 acres; I will not be certain about that. 
444 Q. Then, if they do make 8 acres, 8 acres are necessary at 
Seymour? 
A. No; they are not. I have testified that, in my judgment, 3 
acres were ainply sufficient at Seymour. 
Q. Then how can 3 acres be sufficient, if they occupied the whole 
Sacres? ° 
A. They never occupied the whole 8 acres. 
Q. They ran through it? 
A. A railroad may run through 160 acres, but you would not 
need the whole of it for railroad purposes. 
Q. Doesn’t the depot want side tracks? 
A. We had side tracks. 
Q. Room for warehouses? 
A. The grounds are ample and more than sufficient. 
Q. Don’t you know that the warehouses at Seymour do not stand 
on this particular 5 acres? 
A. I don’t know that to be the iact. 
Q. Don’t you know that they are standing on these 3 acres? 
A. No, sir; I don’t know it. I don’t believe that is the case. 
Are you not certain that is the case? 
A. Iam not certain. I am certain that the 5 acres shown on 
Exhibit A for depot grounds are sufficient for all side tracks 
445 and all warehouses which were necessary at Seymour at the 
time J was general manager of the road. It is possible that 
parties may have built warehouses off of the railroad grounds for 
some reasons; that I can’t say. 
Q. Those are used for railroad purposes? 
A. I can’t tell you. 
Q. How long since you were at Seymour? 
A. 3 vears; possibly more. 
Q. Does the business of a railroad ever increase? 
A. It sometimes increases and sometimes diminishes. 
Q. Do they ever want increased facilities for doing the business 


at stations ? 
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A. That is sometimes necessary, to have increased facilities, I be- 


lieve. 

Q. You are swearing now as to what the road needed at the time 
you left it? 

A. I am testifying as to what the road needed at the time it was 
built and during all my connection with it, up to December, 1877. 

Q. You are not able to tell how much the road needs now? 

A. I don’t pretend to state my own knowledge of what the road 
needs now. 


Coun. for pl't'ff moved right here that the entire testimony of this 

witness be stricken out; that the master is not to determine 

446 the question of what the road needed some years ago, but 

what the road needs now for railroad purposes, and from this 

evidence the master will be wholly unable to come to any decision 
of the question. 


The Master: I think the testimony should remain upon the 
record. 

Mr. Case: Under my objection to it as being wholly irrelevant 
and incompetent. 

Mr. Cask: We object to any proof being introduced as to what the 
railroad company’s needs were 3 years ago. 

The Master: I shall take all the testimony offered upon that 

point and all the testimony offered as to what the railroad company 

needs now. : 


By Mr. Case: 


Q. How long have you been engaged in the operation of a rail- 
: road ? > 
A. It is about 10 years since I have had anything to do—since I 
‘commenced to have anything to do with railroads. 
. Upon what railroad did you first begin? 
A. The Green Bay & Minnesota, then called the Green Bay & 
Lake Pepin. 
447 2. mave you ever been engaged upon any other road 
since! 

A. Not particularly. 

Q. Were you engaged in the active operation of the Green Bay & 
Lake Pepin railway ? 

A. I was. 

Q. Didn’t your duties at that time, at the time you were connected 
with the Green Bay & Lake Pepin, confine you more closely to the 
financial matters ? 7 

A. I had a good deal to do with the financial matters, and also 
employed myself with the daily operation of the road. , 

Q. Didn’t you have a superintendent under you who looked after 
the operation of the road particularly ? 

A. We had a superintendent whose duties were involved in that. 

Q. Wasn't it a part of his duty to see that there was sufficient 
room obtained at the different places? 
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A. No; that was not a part of his duty. Of course he was ex- 
pected to advise on the subject, but that was a matter that I, perhaps, 
more particularly looked after. 1 

Q. What was the annual amount of business at Seymour ? 

A. The books will show that. I can’t state. 

Q. —— know whether the business has increased or dimin- 

ished ? 
448 A. My opinion is that it has not increas.d. 
Q. That is your opinion ? 

A. That is my opinion. 

. If, as a matter of fact, the business has increased or doubled 
since you left the road wouldn’t it require increased facilities ? 

A. I think not. I think three times the amount of business could 
be done economically and expeditiously at Seymour on the 5 acres 
that was done at the time when I was general manager. 

Q. In your opinion, the ground that was used for railroad pur- 
poses at Seymour is perfectly adequate to do any amount of business 
of the railroad ? 

A. I don’t think so. 

Q. What do you think—what limit would you place on it? 

A. I think three times the amount of business could be done on 
these same grounds that was done when I was general manager of 
the road. . 

Q. Do you think an increased amount of business can be done at 
Seymour with the side-track facilities that are now at Seymour? 

A. I can’t say what the side-track facilities now are. I can only 

tell what they were when I was general manager. 
449 Q. Then, how are you able to tell what business could be 
done with the president facilities, even if the business was 
three times as large ? 

A. I havn’t stated that; I stated that the lands used for station 
purposes at Seymour at the time I was general manager were amply 
sufficient, in my opinion, to permit an economical and expeditious 
transaction of three times the amount of business which was then 
done at that station. - 

Q. Then, in your opinion, this land is the only land that isn 
sary for railroad purposes at Seymour ? 

A. I think that these lands are amply sufficient for — purposes at 
Seymour. 

Q. How about this property that Sally Munger conveyed to you? 
Doesn’t the railroad run through portion of that? 

A. No, I think not; I think there is a piece of land between the 
depot and her land. 

Q. Doesn’t the railroad strike the corner of it? 

A. Possibly the right of way may strike one corner; I am not 
certain. 

Q. Isn’t that land necessary for gravel purposes ? 

A. It was not at the time I was general manager of the road. 

Q. You don’t think that could be used for gravel purposes at the 
present time? 

A. I don’t express any opinion about it. 
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450 Q. You don’t know anything about it? 
A. I say up to the time I left the management of the road 

it was not necessary for gravel purposes. 

Q. You can’t tell whether it is necessary now or not? 

A. I can’t tell whether it is necessary now or not; I don’t know 
where the gravel pits are—how far you haul gravel. 

Q. These lands that Simeon Munger conveyed, were they used for 
the right of way? 

A. T think not. 

Q. You think not? 

A. I think not; I am not positive. 

Q. How much was there of it? 

A. I think there was about 3 acres of the Simeon Munger land— 


21—3 ibly. 
Q. You don’t think the railroad needs that at all if it runs through 
it? 
A. I don’t think the company needs that for depot purposes. 
Q. For side tracks and warehouses ? 
A. At the time I left the road that land was not necessary for side- 
tracks, depot purposes, or warehouse purposes. 
Q. You don’t know now whether it is necessary for any railroad 
purposes or not? 
A. I don’t think it is. 
451 Q. Do you know? 
A. I don't know. I don’t think it is. 
Q. Then you are wholly unable to state what the railroad com- 
pany needs now at that point? 
A. I am only of the opinion that the facilities leſt by me are 


ample. 

4 Ample for elevators? 

A. Elevators are not necessary at Seymour now. 

Q. In your opinion they are not necessary ? 

A. They are not necessary now. 

Q. Then you are simply testifying as to your opinion ? 

A. I am testifying to my knowledge at the time I left the road. 

Q. In going beyond that time you are testifying not to anything 
except your opinion? 

A. That is so simple that I suppose the reporter does not need my 
answer to that. 

Q. I prefer you to answer that. 

A. I will say this, in general terms 

> Answer my question, and you can make explanations after- 
wards. 

A. Up to the time I left the road the facilities used by the rail- 
road company at Seymour were ample. What the company may 
need to-day is simply a matter of opinion by me from my foe | 
edge of what the company used in the past. 

Q. That will do; you can go to the next station. 
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452 By the Master: 


Q. State the length of this 5-acre tract that you have got on the 
map here. 

A. I shall have to refer to the map to do that. 

Q. 200 feet to the inch, I see, is the scale. 

A. (Witness measures on the map.) The distance across the 5 
acres shown on Exhibit A as being depot grounds is a thousand feet. 

Q. Width? 

A. A thousand feet in width—in length along the track. 

Q. What is the width of the tract? 

A. The width of the tract? 

Q. Take the tract itself first. 

A. The width of the tract is 225 feet. 

Q. What is the width of the right of way at that point? 

A. The right of way at that point is 100 feet. 

Q. And continues 100 feet through the town? 

A. Through the town; yes, sir. 

Q. Is there a street between the right of way and the 5-acres 
depot grounds as platted ? 

A. There is no platted street across the 5 acres. 

Q. I see the words on the map “street?” 

A. There is no platted street. The plat does not extend across. 

That was simply designed to drive up to the depot. 
453 Q. Then this that is marked on the map depot street is not 
dedicated to the public as a street? 
A. No; itis simply for depot purposes, along the right of 
way, as [ understand it; for depot grounds. 
So, then, taking in the right of way, the width of it would be 
225 feet, and the hundred feet would be half of that ? 

A. It is 325 feet, including the right of way; a thousand feet along 
the track in length. 

Q. What was the number of side tracks at Seymour when you 
were there ? 

A. In 1877, when I left the service of the company, there was one 
side track running behind the depot building on the 5 acres shown 
in Exhibit A. 

Q. What was the length of that side track ? 

A. I should say 600 feet; it didn’t run across the entire 5 acres, 
but to the rear of the depot and beyond the depot. 

Q. It is a side track not shown on this plat? 

A. It was put in «fter that plat was made; then there was a side 
track on the south side of the railroad, opposite the depot or nearly 
so, for the pur vf accommodating the business on the south side 
of the right of way. 

Q. Did that last-named side track extend off from the right of 

way—off from the hundred feet ? 
454 . I think it was all on the hundred feet, but possibly it 
might have encroached on the lands south of the right of 
way owned by private parties. 
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Q. Those side tracks that you speak of were both dead end side 
tracks? 

A. Yes, sir; dead end side tracks. 

Q. Do you recollect the length of the one on the south side? 

A. I think it was about 350 feet or 400 feet. I would like to cor- 
rect myself. The depot was located between the main track and 
the side track and the main side track extended behind the depot 
and was open at both ends; then in addition to that was a side 
track on the south side which was open at one end only. 

Q. About 350 feet long ? 

A. About 350 feet long. 

Q. And the side track which you speak of being 600 feet long is 
the one substantially shown on this? 

A. Yes, sir; I presume that, the head-blocks and all, it would 
make about 800 feet, but I think there is about 600 feet of available 
space there. 

Q. That is all. 


455 Coun. for def’t- offered in evidence the diagram marked 
Exhibit A. 


By the Master: Go to the next point. 

By the Witness: The next point where lands are in controversy 
is Black Creek. At the time I left the service of the company and 
while 1 was the general manager of the company about 8 acres were 
used at that point for depot purposes, and this lot of land is shown 
on this diagram (marked Exhibit B for identification). At that point 
the defendants or some of them own an interest or a half interest in 
about 40 acres. 


Coun. for pl’t’ff objected. 


But I am unable to state now in whose name the title stands; but 
of that 40 acres at the time the same was platted 8 acres was set 
apart for depot — shown, as before stated, on the diagram 
marked Exhibit B. 


By the Master > 


. As a part of your testimony, give the length and width of this 
tract. 

A. (Witness measures on the map.) The track runs through the 
5 acres alluded to 1,200 feet, and the 8 acres are in width 300 feet. 


By Mr. Case: 


Q. The depot grounds stands on the additional 3 acres ? 
456 A. 8 acres, I think. 
Q. 8 acres altogether? 
By Mr. Case: That is all we claim at Black Creek. 
The Master: There is no dispute about that? 
Mx. Case: No dispute at Black Creek; we claim only 8 acres at 
Black Creek. 
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By Mr. Case: 


Q. This land that Mr. Muhl conveyed to yourself—5 acres—do you 
know as a matter of fact that the land is not now necessary to put 
warehouses and elevators upon for the business of the road ? 

A. I presume it is possible to put elevators and warehouses on 
that land, but I don’t think that anybody thinks that is necessary 
for that purpose. | f 

Q. Isn't it directly contiguous to the railroad depot —juts up 
aguinst it? 

A. Not up against the 5 acres alluded to as railroad station 
grounds at — It may connect with the right of way at same 

oint. 
E. It can be used for the purpose of erecting warehonses upon it. 
Isn't it a matter of fact that there are now warehouses now 
457 upon it which are being used by the railroad company? 
A. I couldn't state whether there are warehouses upon 
it, as I have not been at Seymour for 3 years. I will say this: That I 
am satisfied that 5 acres was ample room for all the business at Sey- 
mour. Of course it is ible to build warehouses anywheres 
where a side track can be brought to it. 

Q. Don’t you know that the wood and timber which is used for 
the railroad company at Seymour is piled upon that 5 acres? 

A. It was not so when I was there; I don’t kuow as to the matter 
now. 

Q. Don’t you know that the railroad company would require more 
than 5 acres to put the wood and timber on used for the railroad 
company outside of the mere erection of side tracks and depot? 
Don’t you know that the railroad company used other land than the 
5 acres? 

A. I don’t think they need more than 5 acres. 

Q. Then you think 5 acres at Seymour would besufficient to build 
elevators upon, warehouses upon, depot upon, and make storage 
ground for the wood and timber? You think all thatcould be done 
with 5. acres and not interfere with the proper running of the rail- 


road ? 
458 A. I think all the business that was ever done at Seymour 
could be done upon that. . 
Q. Everything that I have named to you? 
A. I have no question about it. 
Q. Without obstructing, interfering, or impeding the business of 
the railroad ? 
A. I have no question about it. 
Q. That will do. 


By the Witness: In regard to the Black Creek depot grounds I 
would like to state that they are amply sufficient for all the railroad 
purposes up to the time I left the road. 

Mr. Case: There is no fight over Black Creek at all. We under- 
stand that; we have agreed upon that. 
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By Mr. Case: 


. You say that 8 acres were necessary to do the business? 
A. I have never so stated. 


(At the request of Mr. Case the reporter read the testimony of the 
witness (on page 42) in regard to the lands at Black Creek.) 


By the Witness: I would like tostate further in my direct exami- 

nation that 3 acres of that 8 acres at Black Creek would have been 

amply sufficient for all railroad purposes at that point up to 

459 December, 1877, when I left the service of the company; that 

the 8 acres were not necessary and were far in excess of the 

actual needs of the company for the transaction of its business—all 
the purposes included. 

Q. Yet you swear that those lands were used, the 8 acres were 
used, for railroad purposes at that time—at the time you left the 
company—do you? 

— you cross-examining me? I was not through with Black 
Creek. 

Q. I supposed you had finished ; you can go on. 

A. The 8 acres were set apart for railroad pur at the time 
or soon after the road was built through Black Creek, but a very 
small portion of the 8 acres were ever used actually in the trans- 
action of the business of the company or in the operation of its 
road. To facilitate the purposes of this meeting the defendants, 
however, do not care to make any point in regard to such excess 
which they claim, but are willing that the railroad company should 
have the entire 8 acres if it desires it, subject to such order as the 
court may see fit to make in regard to any expenditures that the de- 
fendants may have made in connection with the 8 acres. Now, 

I am ready to answer your question. 
460 Q. Iam through; go on to the next station. 


Coun. for def’t- offered in evidence the map, marked Exhibit B. 


Mr. KE. LY: If the court please, it is shown in evidence alread 
introduced, and evidence which has not been controverted or denied, 
that the defendants in several cases paid divers sums of moncy to 
acquire the ownership of these different lands which have been in 
dispute. I would like to inquire if the court understands that it is 
necessary to put in evidence at this time in regard to any expendi- 
tures which the defendants may have made on this land ? 

The Master: Except by way of improvements, as I understand 
the order. 

Mr. KELLY: As a matter of fact, some of the defendants have ex- 
pended some money upon improvements. 


Coun. for def’t- (Mr. — * offered in evidence a diagram of the 

so-called depot grounds at Manawa, which is the third station west 

of Green Bay, where any lands are in controversy in this suit, 
marked Exhibit C for identification. 

461 Coun. for pl't'ff objected to the introduction of this map, 
that there is nothing to show that it is reliable. 
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By the Witness: At Manawa the defendants in this suit own 40 
acres, and ibly more, of land contiguous to the track. In whose 
name the title to the property is I am unable to state at present, not 
having any memorandum with me. The defendants claim that the 
lands which they designate as depot grounds at Manawa were amply 
sufficient for railroad purposes when the road was constructed and 
have been sufficient ever since and are now for such purposes. The 
lands referred to are a little over 3 acres. The track runs through 
these acres a distance of about 1,200 feet, and the 3 acres in width, 
including the right of way, are about 300 feet. ‘These, about 3 acres, 
were sufficient for all railroad purposes at the time the road was 
built and up to December, 1877, with the exception that the rail- 
road company had tuken gravel from a portion of the lands south 
of the depot grounds so called. The business at Manawa up to De- 
cember, 1877, was not sufficient to utilize but a small portion of the 

3 acres even. The defendants have never given any title to 
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462 any of this property to the railroad company and never have 
to do so. 


been asked 


Coun. for pl’t’ff objected to that and asked to strike it out as 
irrelevant to the case. 


The Master: Strike that out. 
Mr. KELLY: I think that is all we desire to offer at present in re- 
gard to the lands at Manawa. 


By the Master: 


Q. The hundred feet of right of way is included also in the 3 
acres ? 
A. It is. 
Q. When you left the road do these red lines correctly show the 
side tracks there were at that time? 
A. I so understand. 
Q. That is your recollection of it? 
A. That is my recollection of it. 
Q. This was the one side track that was used for business purposes 
and this for the gravel pit (indicating on the map)? 
A. Those are the tracks and the only tracks used at the time I 
left the road in 1877. 
By the Master: Is there any claim made, Mr. Case, that you 
should have more lands here because of the gravel pit? 
463 . Mr. Case: Yes, sir; and we want some warehouse room 
there. 
Mr. Auton: It is 6} acres here—3 acres laid off besides the depot 
grounds. 


By the Master: 


Q. Mr. Kelly, you see how that is? 

A. (Measuring on the — I desire to correct my statement to 
this extent, that the 3 acres alluded to as depot grounds do not in- 
clude the right of way, and in addition the right of way at Manawa 

55—147 f 
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is about 3 acres more, making about 6 acres used at Manawa or 
designated at that point for depot purposes—depot grounds. 

Q. When you were general manager of the road you used this 
track for the purpose of taking gravel for the use of the road ? 

A. That was used for taking gravel, and also we at times bought 
logs, which were rolled down the bank and loaded on that track. 


By Mr. Case: 


Q. Was that included in the 6 acres? 
A. That side track is not on the 6 acres at all. 
. How much more land does that require? 
A. I think, perhaps, one acre more of that forty might have been 
used for — purposes and for tlie purpose of getting logs at that 
olnt. 
464 b Q. Hasn’t that track been extended since you were man- 
ager of the road? | 
A. I am unable to state whether it has or not. 
Q. Isn’t more gravel required there? 
5 I am unable to state now what gravel is necessary now for the 
road. 
Q. Who were the original grantors of the property; Marcus Wood 
and wife, were they? 
A. I think not of that forty. I think a man by the name of Hall 
was the grantor of that forty. 
Q. The exhibit shows that Marcus Wood and wife deeded to you 
personally on October 22nd, 1872, 100 acres of land at Manawa? 
A. I think that hundred acres is over in this direction indicat- 
ing on the map). 0 N f 
U. The testimony further shows that that depot stands upon it? 
A. I won't be positive whether it does or not. 
Q. Wasn’t that taken at the time for the railroad company ? 
A. Those 3 acres? ! 
Q. The whole property from Marcus Wood. 
A. It was not. 
Q. Did you pay him any money for it? 
A. If the court please I think that question has no bearing upon 
the case. I would be pleased to answer the question and go 
465 into a full explanation if the court desires. 
By the Master: I don’t think it is relevant. 
By Mr. Case: I won't press that. 
Q. How long since you were at Manawa ? 
A. 3 years. 
Q. When were you there to stop there ? 
A. I think 3 years ago. 
Q. What year and what month ? ° 
A. I think 3 years ago this fall I was in Manawa. 
Q. What year was it? 
A. That would be the fall of 1878. 
Q. Were you connected with the road at that time? 
A. Not as an officer. 
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Q. Were you interested in the business of the road at that time? 

A. I think I held some stock in the com pany at that time. 

Q. You are not a stockholder now, then! 

A. I hold some stock in the company. 

Q. Do you know whether the business at Manawa has increased 
or diminished since you were there ? 

A. My impression is that it has not increased. I will not testify 

directly as to that point. I presume the railroad books will 
466 show just what the business was then and just what it is now. 
Q. You say, then, that there was, according to this ma 
that you offer in evidence, about 6.27 acres, exclusive of the land 
used for side track, for gravel purposes, used for depot purposes and 
for the right of way ? 

A. I say that about 6 acres were designated as railroad grounds 
in Manawa for depot purposes for the transaction of the business of 
the company. 

Q. Outside of this land used for gravel purposes ? 

A. The 6 acres was outside of that. There might have been some 
— on the 6 acres, but there was a gravel pit off of the 6 acres at 

lanawa out of which the company took gravel at one time. 

Q. Do you know whether the gravel has all been exhausted from 
that bank yet? 

A. I couldn't say. 

Q. You are simply testifying as to what was the fact in 1877 then— ° 
or 1877? 

A. I state that I have no present knowledge as to the needs of the 
company regarding gravel at that point, or the quantity of gravel at 
that point. 


By the Master: 


Q. State the length of this tract. 
A. It is about 1,400 feet in length. 
467 Q. The width ? 
A. And about 300 feet in width. 


By the Wrrxxss: I would like to add to my testimony that up to 
the time when I left the service of the company, in 1877, the 6 acres 
were more than sufficient for the business of Manawa, and, in my 
opinion, they are more than sufficient for the business there now. 

o save trouble, perhaps it is proper that I should state that the 
defendants are willing to make a deed of that 6 acres to the railroad 
company, subject to such orders as the court may sce fit to make in 

rd to any expenditures that they made at that point. 
“By the Master: I understand you to say that you claim more 
than that. 

Mr. Case: Yes, sir. 

By the Master: Go to the 4th station. 

By the Witxess: Merrillon is the 4th station west of Green Bay 
where there are any lands in controversy in this suit. Merrillon is 
the junction of the Green Bay, Winona & St. Paul, as it is now 
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called, with the West Wisconsin railroad. It is about 150 
468 miles from Green Bay—west of Green Bay. At that point 

one of the defendants or more own about 40 acres of land, 
and this land is shown on the diagram which is now offered in evi- 
dence (marked Exhibit D for identification). The depot grounds 
which were used by the railroad company for the purposes of the 
business of the road at this point while I was general manager of 
the road are shown on the diagram now offered in evidence and 
marked depot grounds on the same. These depot grounds at Mer- 
rillon are 300 feet wide on the average, being irregular in shape. 
The extreme length is about a thousand feet, varying in width. 
At this point and on these grounds described connection was had 
between what was then called the Green Bay & Minnesota and the 
West Wisconsin by means of a Y. These grounds were sufficient 
for the business of the company up to the time I left its service, and, 
in my opinion, are sufficient now. On these depot grounds, in addi- 
tion to the Y already described, was a hotel, called the Blair House. 
The local business at this point was and is small, the bulk of the 

business being the exchange between the two roads men- 


469 tioned. 


The defendants, for the sake of convenience, concede that these 
depot grounds were necessary and are necessary now for the proper 
transaction of the business of the company at Merrillon. 


By Mr. Case: 


Q. You say that the business at Merrillon was small at the time 
you left the road? 

A. I have stated that the business of the company at Merrillon— 
the local business—was comparatively small, the bulk of the busi- 
ness being the exchange between the two companies. 

Q. Don’t you know now that it is the most important station on 
the road ; that nuinbers of side tracks have been put in, turn-tables 
have been erected, and freight buildings erected, machine-shops 
— since that time upon the ground outside of this depot, car- 
shops? ° 

4 I know, as a matter of fact, that land belonging to me at Mer- 
rillon has been taken without my consent for railroad purposes, but 
whether it was needed or not I have not testified, but I do testify 
now that I do not believe that any more land is necessary now than 
at the time I was general manager. 

N, You base that belief upon your knowledge of 4 years ago, do 
you? 

A. I base my testimony on my knowledge of 4 years ago and from 

information I have received since. 
470 Q. Do you know anything about the business vourself at 
Merrillon or of the interchange of business between the 
Green Bay read and the St. Paul road ? 

A. I have got the opinions of third parties there of the. railroad 
business at the present time. My information is derived from par- 
ties in whom I have confidence. 
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Q. You don’t know anything about whether the business has in- 
creased or diminished ? 

A. My impression is that very likely there has been an increase 
in the business. 

Q. Do railroad companies erect turn-tables upon land that is not 
necessary for railroad business? 

A. I have known that to be done. I think it is done in this case. 

Q. Don’t you know that the Omaha road and the Green Bay have 
erected one jointly ? 

A. I can’t say. 

Q. Don’t you know that they have put in numbers of side tracks 
together jointly outside of this depot ground ? 

A. I am informed that side tracks have been put in there since I 
left the road ; who has paid for those side tracks I don’t know. 

Q. Wouldn’t you consider it folly to erect side tracks upon 
471 land and make a railroad—to go to expense where it was 
not necessary ? 

A. I know that such follies, if they are follies, have been com- 
mitted frequently, and don’t know but they have been in this case. 

Q. Do men of wider experience than you have in railroading 
generally commit this folly? From your experience would you 
commit a folly of that kind ? 

A. It would be impossible to find any one of that nature on this 
road, because there is no one of wider experience on that road. 

Q. You think, then, you would not commit a folly of that kind 
from your own experience ? 3 

A. I presume I would make a good many mistakes. I presume 
I made a good many mistakes in the past, and I presume I would 
make mistakes in the future. 

Q. Would you say that they were put on unnecessarily if railroad 
men other than connected with this road considered that this land 
was necessary for the railroad company, and in consideration of that 
fact had expended money towards the erection of warehouses, &c. ; 
would you consider that necessary? Would you consider that an 


act of folly ? 
A. Depend entirely upon circumstances. Let me suppose a ques- 
tion. 
472 Q. You cannot suppose a question. Answer the question. 


A. Will you please put it? 

Q. Whether you would consider it an act of folly for railroad 
men who had more experience than you have upon railroads, in 
point of length of roads and in point of numbers of years employed, 
if they had gone to work and expended money in the erection of 
side tracks, turn-tables, and property which they considered neces- 
sary for railroad purposes; whether you would consider it an act of 
folly outside of the depot grounds marked there. 

A. Depend entirely upon what that course was, whether I should 
consider it folly or not. In this case J considered such action to 
have been totally unnecessary and not of consequence to the busi- 
ness of the company, and I believe that the business of the company 
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could have been transacted with economy and expedition on the 
ground indicated on that diagram. 

Q. Don’t you consider it an act of folly because it touches your 
property? Is not that the ruling operation that regulates your 
opinion ? 

A. I don’t think I have testified that it is an act of folly. I sim- 

ply say whether it is or not depends on circumstances. 
473 . You testified that it was unnecessary to erect them and 
that it was an act of folly ? 

A. I have testified it was unnecessary ; whether it was an act of 
folly I — unable to say. I think it was, perhaps, something more 
than folly. } 

2. Then the fact that you own this property or the property is in 
your name does not regulate or affect your opinion in any way ? 

A. I don’t think that it has any more weight with me in deciding 
and testifying that the course of the company was unnecessary than 
the fact that I owned that land had influence with the present man- 
agement of the road in putting those buildings there unnecessarily 
for the purpose of occupying my land. 

Q. I did not refer to the present management. Don’t vou know, 
as a matter of fact, with your experience of railroads, that — junction 
depots and junction grounds, under certain circumstances, the 
amount of business always increases very largely over the facilities 
if they are not changed more than when the business first was in 
existence ? 

A. If you will state what those circumstance are I might be able 
to answer, but without knowing what the circumstances are I am 

unable to decide. 
474 Q. If an increase of the amount of business is given in the 
course of a few years does not the increase of the amount of 
the business given by one road to another, if the business was in- 
creased tenfold at the station, and there are a number of interchange 
of cars where before little existed, wouldn’t you think more room 
was necessary ? 

A. Depend upon how much room was used in the first place. If 
the room in the first place was ten times necessary, then ten times 
the amount of business could be done on that land. 

Q. Then you think the land here was ten times necessary at the 
time you platted it ? 

A. I think it was more than necessary. I didn’t say it was ten 
times necessary. 

Q. Why did you commit such an act of folly as to plat out land 
that was useless, that was more than necessary ? 

A. I am not prepared to state it was an act of folly to do so. 

Q. You have already stated that it was an act of folly to do so? 

A. I have not so testified. You asked me if I wouldn’t consider 

it an act of folly to build such buildings, and I said that de- 
475 pended upon circumstances, whether it was an act of folly or 

not, but nothing was said about folly in connection with the 
depots or other expenditure until you just alluded to it in your ques- 
tion. 
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Q. I understood you to say it was unnecessary to erect the side 
tracks which had been erected there, and the buildings which have 
been erected there. Now you testify that the land was more than 
was necessary. 

A. I didn’t so testify. 

Q. I understood you to say so. 

A. I testified that the buildings which have been erected on land 
outside of those grounds, shown on that diagram to be depot grounds, 
were unnecessarily so erected. They might have been necessary on 
the depot grounds which the company occupied previously as such, 
but that those buildings were not necessary for the transaction of 
the business at Merrillon i don’t pretend one way or the other. 

Q. You are not able to state? 

A. I will state that it was unnecessary to put them off of that . 
land described on that diagram as depot grounds. 

Q. That is your opinion? 

A. That is my opinion. 

Q. Based upon knowledge of 4 years ago? 
476 A. And information I have received since. I have been 
very fully posted in regard to the situation of the affairs at 
Merrillon constantly by parties living there. I think I understand 
the situation and business, but nut the exact business of the road 
now, of course, because I have not access to the freight books of the 
company. 

Q. Don’t you know now, as a matter of fact, that the Y, as you 
represent in your testimony, is wholly inadequate to do the present 
business of the road, and that there is another Y needed in this 


direction (indicating on the map), and it is now being built? 


A. That Y shown on the diagram was sufficient at the time I 
left the service of the company to transact the business between the 
two companies, and, in my judgment, is sufficient now. Of course 
how many tracks they have put in since is another matter, and does 
not depend upon the actual needs of the road. 

Q. You don’t know as a matter of fact that the road has had to be 
impeded in its business here for want of sufficient land since you 
left the road! 

A. I don’t think that such has been the case. 

Q. You would change your opinion as to the wants of the 
477 road if you knew that to be the case. Is there anything that 
would make you change your opinion ? 

A. Most assuredly if I knew that the business of the company 
could not be properly conducted on that land shown as depot 
grounds I would be willing to admit that more land was now neces- 


sary. | | 

6. If competent and experienced railroad men, who had no inter- 
est whatever in this matter, should testify that more land was neces- 
sary would you believe that? 

A. No, sir; I would not, because I would want people that had 
had experience at that point and who knew all about it. 

Q. Then if competent men who knew the situation of this ground 
and all about it, in no way connected with this litigation, should 
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testify that double the land was needed, or quadruple the land that 
is now marked out, would that effect your judgment? 

A. Depend entirely upon the men. 

Q. I say competent and experienced men? 

A. Depend upon what their testimony was; depend entirely upon 
circumstances. 

Q. Don’t you think your testimony is tinctured by the fact that 
you are the owner of the property ? 

A. I don’t think it 1s. 
478 Q. Then you don’t think you would be governed by the 
fact of outside experience in your opinion ? 

A. I don’t say that. 

Q. I fail to understand you. : 

A. It may be your fault. Let me explain: If experts should tes- 
tify that that land was not sufficient for depot purposes it would 
depend entirely who those experts were, upon their character, upon 
the nature of their experience, and upon the grounds upon which 
they found their opinion. I should take all of those matters into 
consideration and then should form my mind. 

Q. I stated to you competent and experienced men, considered to 
be so, whether it would affect your opinion in any way, or whether 
your opinion would not — affected by the fact that they sought to 
take land from you? , 

A. Your question is a little ambiguous. 

. It is clear enough. 

A. I think it is not competent. 

Q. It is clear enough. I want to know exactly from what you are 

testifying—whether from your rights of ownership, certain 
479 rights which you deem existed, or from your — as a 
railroad man. 

A. I have already stated that I don't think my testimony 
in regard to the extent of those lands is influenced by my private 
interests. I also stated that if experience should testify that that 
land was not sufficient for depot purposes it would depend entirely 
upon who those experts were, upon their character, upon the nature 
of their experience, and upon the grounds on which judgment was 
based. That is as direct as I can answer your question. 

Q. Suppose the management of the Green Bay road and the St. 
Paul road, which management is an experienced management upon 
both sides, should conclude, after coming together, that certain land 
was needed for railroad pur , and in pursuance of that conclu- 
sion they contributed jointly towards erecting side tracks, turn- 
tables, Y’s, and so forth, would you consider then that that land 
was not necessary for railroad purposes ? 

A. I should consider then that there was some more data to be 
obtained in order to form that opinion—if it happened that the 
management of at least one of those was not experienced and that 
management . 

Q. That is not an answer to my question. I asked you if they 
were experienced. 

A. I don’t thiuk they are. 
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480 Q. I asked you the question if they were experienced. 
A. I don't think they are sufficient to giving 

Q. Then you would not be governed at all by their action ? 

A. I should not be — by the opinion of one management, 
7 1 most assuredly not. 

Q. What constitutes experience in railroading, in your opinion? 

A. Some men get as much experience in one year as other men 
do in ten. Some men never get experience which profits them and 
by which they are enabled to act correctly and in good judgment ; 
other men, from their own inherent judgment, are apt to do the cor- 
rect thing after a very little actual contact with a road. 

Q. Who would you consider an experienced man—a man who 
took charge of a railroad and ran it into bankruptcy and failed to 
re — debts or the man who took charge of the road and paid its 

ebts ö 


Coun. for def 't objected. 


The Master: The question seems to be incompetent. 
Mr. Case: Very — I withdraw it. I ask to strike out his opin- 
ions because they are wholly irrelevant. 
481 Mr. KLV: I object to that; if the question should be 
stricken out I want the answer also struck out. 
The Master: I think the question goes a little too far. If the 
objection is insisted upon I shall sustain it. 

r. KELLY: We have no objection to striking out the whole thing, 
but we object to — out the answers which were called for by 
improper questions of the other side. 

he Master: What questions and answers? 

Mr. KELLY: That question which says the management of the 
Green Bay road was an experienced management. 

Mr. Cask: I am willing to strike out that part of the question 
which says which were experienced.” I meant to put it if they 
were experienced. 


By Mr. Case: 


Q. Sup the management of the Green Bay road and the St. 
Paul road upon both sides should conclude, after coming together, 
that certain land was needed for railroad purposes, and, in pursu- 
ance of that conclusion, they contributed jointly towards erecting side 
tracks, turn-tables, Y’s, &c. Would you consider then that 

482 that land was not necessary for railroad purposes? 
A. I certainly should not consider that it was necessary, 

because of that condition of affairs in that statement. 
5 Q. That is all. 


By the Master: 


Q. Will you give me, from the map here, the length of the depot 
grounds from its western limit to the crossing of the Omaha road ? 
A. It is nearly 600 feet. 
Q. Now give me the extreme width of the depot grounds between 
straight lines. 
50—147 
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A. About 300 feet. 

Q. Then, if the southern line of the depot grounds was extended 
until it met the Omaha line, the extreme width would be 300 feet, 
as I understand it? 

A. That would be the case. 

Q. Then what is the length of the side track shown on this plat 
connecting the two lines? 

A. It is about 900 feet. : 

Q. Does the plat show the curvature” 

A. It shows the curvature correctly, as I understand it. 

Q. Does it state upon what degree? 

A. I think the diagram doesn’t show the curve of that Y. 
483 I would like to state, further, that the right of way on either 
side of the depot grounds is 100 feet in width. 

Q. That is, that it is 200 feet wide? 

A. It is 100 feet wide on either side of the depot grounds—that is, 
east and west of the depot grounds. I say that they are 100 feet 
east of these grounds and west of these grounds—100 feet wide. 

Q. The plat shows the side tracks as they were upon the depot 
grounds and the right of way when you lef’. the road in 1877? 

A. The side tracks designated on this diagram were in existence 
in 1877, when I left there. 

Q. And were the only ones? 

A. And were the only ones. In addition to this Y was a side 
track east of the junction running along the right of way about 600 
feet in the clear. a 


By Mr. Cask: 


Q. This land stands in your name now, I believe, at Merrillon. 
A. The title to that land is in my name. 


By the Master: Go to the next point. 

By the Witness: The next point on this road where any lands 
are in controversy is Blair, west of Merrillon. In regard to tie con- 
veniences of the railroad at Blair when I was general manager I 

would say that 23 or 3 acres would have been ample for all 

484 the business done by the road. I believe that the depot 

grounds, so called, at that point are about 5 acres in extent. 

I believe also that the title to certain lands there is now held by one 
or more of these defendants. 


Coun. for pl’t’ff objected to any belief. . 
A. But I cannot state in whose name such land may be. 


Mr. Case: I move to strike that out. 

The Master: Strike that out. 

By the Witness: But whatever may have been the extent of the 
land used for depot purposes at Blair it was sufficient for the trans- 
action of the business of the company up to the time I left the serv- 
ice of the company. 
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By Mr. Exuis: 


Q. Was there any particular tract ever surveyed off there? 
we There was a particular tract designated as depot grounds at 
air. 
Q. Containing how many acres? 
A. From 3to 5 acres. The exact quantity I cannot state. 
Q. Give the description of that tract at Blair. 
A. I cannot. : 


By Mr. Case: 


Q. When were you at Blair? 
485 A. I was in Blair, I think, 3 years ago this fall. 
Q. Have you been there since? 
A. I have not. s 
. Then you base your testimony here altogether upon your 
knowledge of 3 years ago, do you not? 
A. Not entirely; I base my testimony upon my knowledge of 3 
— ago and upon information I have received since from parties 
iving at Blair. 


Mr. Cask: I object to his testifying from his information and ask 
that to be stricken out. 

The Master: I think his opinions are competent to be received, 
but the source from which he makes up his opinions is a matter of 
eross- examination. 

Mr. Cask: I object to any information that he may have received ; 
I think that ought to be stricken out. 

The Master: I think not; not the information upon which he 
bases his opinions. 

Mr. Case: Note my objection. 

By the Witness: At Whitehall, one or more of the defendants 
has title 


Mr. CasE: I object. 


By the Master: 
486 Q. You needn’t state anything about the question of title. 


By Mr. ELLIs: 


Q. Go on and state what the land was that was set apart for depot 


urposes. 
A. There is standing in the name of one or more of these de- 


fendants something over a hundred aere 


Mr. Case: Now, I object, and ask to strike that out. 

The Master: The simple question of quantity and the question 
of improvements, if there is any claim made for that, are the only 
questions submitted to me. 

By the Witness: At Whitehall the lands used for — — purposes 


at the time I was general manager of the road are shown in this 
diagram which is offered in evidence (marked Exhibit E for identi- 
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fication). The grounds referred to are in extent about 5 acres, and 
the main track runs through these 5 acres a distance of about 
1,500 feet. The average width of the depot grounds, including the 
right of way, would be about 175 feet. The extreme width of the 
5 acres alluded to is about 175 feet, and that extreme width contin- 
ues for about 5 of the distance. The narrowest portion of 
487 these depot grounds is about 100 feet. Upon these 5 acres 
is located a depot and a side track about 800 feet in the clear 
and several: warehouses, used in storing and shipping grain. These 
depot grounds, so called, were in excess of the needs of the company 
at the time I was its manager and, in my opinion, are amply suffi- 
cient at the present time for the proper transaction of the business of 
the company at Whitehall. 
Mr. Cask: I object to his opinion. 


Coun. for def’t- offered in evidence the diagram, marked Exhibit E. 


Mr. KI. I. v: The defendants are willing to concede— 

Mr. Case: I object to any such statement as the defendants are 
willing to concede. . 

Mr. KE LV: The witness is desirous of stating, for the purpose of 
facilitating this examination, that the defendants are willing to 
admit that that land now called depot grounds is necessary for the 
_proper transaction of the business at Whitehall. They do not desire 
to raise any point that it is unnecessary or that they are entitled to 
any portion of it. They are willing to concede that 5 acres i 

The Master: Do you claim any more, Mr. Case? 

Mr. Case: Yes, sir. 


488 By Mr. Case: 


Q. What was the population of Whitehall at the time this map 
was made? Or when was the map made? I will ask you that 
question first. 

A. Possibly, by referring to the map itself asa memorandum, I can 
answer you. (The witness refers to the map.) It was made in 1873 
or 1874. | 

E. What was the population of Whitehall at that time? 

A. Possibly 250. ; 

Q. What is the population now ? 

A. Possibly 500. 

. Don’t you know it is 1,000? 

A. I do not. 

Q. You are positive it was 250 in 1873? 

A. In 1873 or 1874, when that map was made, the population was 
about 250. 

What county is Whitehall in? 

. Trempealeau. 

Where was the county seat of that county at that time? 
. I think at Neillsville. 

Where is it now? 

. I think at Whitehall. 
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Q. What was the amount of business done at Whitehall station 
at that time by the railroad ? 
A. Do you desire it in dollars and cents or tons? 
489 a In tonnage, or whichever you can state the most accu- 
rately. 

A. I am unable to state exactly. I have no memorandum at 
hand to refresh my memory upon. 

Q. Do you know of your own information, then, if the business 
has increased or diminished since that time? 

A. The business increased from the time the depot was located 
there until 1876, possibly. Whitehall was a wheat station. The 
— business done at that station is wheat. Some — they 
ve a good crop; some years they have a poor crop. The amount 
of business done at that station depends entirely upon the nature of 
the crop which is harvested. My opinion is that as much business 
was done at that station up to the time I left there as has been done 
since, on the average, taking the number of years ther during 
which I was general manager. There was a great difference as to 
the amount of business done at that station. Some years it was 
three times more than at other years; but we had no year, even 
the most prosperous years, when those facilities for the transaction 
of the business of the company were not amply sufficient. Some- 

times we found that the warehouse facilities at Whitehall 
490 were inadequate for a few weeks in a season, but there was 

plenty of unoccupied room on those depot grounds to build 
more warehouses. 

Q. With a population of 250, that you think Whitehall had, there 
must have been very little local business for the town—merchan- 
dise, &c.? 

A. I think the town, when J left the service of the company in 
1877, wus as large as it is now. I think there was as many inhabit- 
ants when 1 left the service of the company in 1877 as there are 
now. 

Q. Wasn’t there complaints made by people in Whitehall that 
there was not ample facilities to do the business ? 

A. There never was complaint made when I was manager. There 
was a complaint made that the number of wheat buyers at that sta- 
tion was not sufficient. That was somethingthatI did not have any 
control over. 

Q. Didn’t they complain that there was not sufficient room for 
warehouses for them to do the business on at the present time ? 

A. I cannot state what complaints now are made. There was 
plenty of room when I was general manager for, possibly, 15 or 20 
more warehouses within the depot grounds. 

Q. I would like to know the distance from the track to the 
491 extreme edge of this depot ground as platted upon the side 
that the depot and side track ison. Take the diagram and 

state to me that distance. 

A. About 150 feet ; 125 feet, I will say. 


By the Witness: The next station at which any lands are in 
controversy in this suit is Arcadia. 
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In regard to that station J desire to testify that the grounds used 
by the railroad for depot purposes at that station while I was gen- 
eral manager of the company were sufficient for the business of the 
company. 

With no memorandum at hand, I am unable to state the exact 
number of acres which were used by the railroad company for rail- 
road purposes at that station, but the ground so used was sufficient 
at that time for the transaction of the business. 


By Mr. Case: 


Q. How many acres was there used at Arcadia for depot pur- 
poses, for railroad purposes, at the time you left the service of the 
company ? 

A. I cannot state definitely, but my impression is about 2} acres. 

Q. How much did you say there was at Whitehall platted out? 

A. I think it was about 5 acres at Whitehall. 
492 Q. Wasn't there as much business done at Arcadia as there 
was at Whitehall wher you left the service of the company ? 

A. I think that, on the average, the business at Whitehall was 
rather greater than at Arcadia. 

. Isn't it the same class of business—wheat business? 

A. It is the same class of business. There might have been some 
years that more wheat was bought at Arcadia than at Whitehall, 
but on the average I think the business at Whitehall was greater. 

Q. Do you know now whether or not the business at Arcadia is 
greater than that at Whitehall? 

A. I understand that discriminations have been made in freights 
in favor of Arcadia which has increased the business of that 
station. 


Mr. Case: I object to that and ask to have the statement. in ref- 
erence to discriminations struck out. 

The Master: I think the statement in reference to discrimina- 
tions is incompetent testimony. It is stricken out. 


By Mr. Case: 


. How many feet is. it from the railroad track running through 

Arcadia to the extreme edge of the ground used for depot 

493 purposes upon the side that the depot and side track is? Do 
you know ? 

A. I am unable to state. 

Q. Do you think it requires as much there as at Whitehall—as 
much room? Do you suppose a depot would be required to be as 
large, the side track as large, and the warehouse facilities as large as 
Whitehall, doing an equal amount of business ? 

A. If it does an equal amount of the same kind of business it 
would require as large facilities. | 0 

Q. The business at the time you left the road was of the same 
character ? : 

A. The principal business was wheat business, although at White- 
hall there was more local business than at Arcadia; Arcadia being 
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nearer Trempealeau, the Northwestern road, there was a good deal 
less competition at Whitehall than at Arcadia. 

Q. Is there room for additional space between the side track which 
was there in 1879 and the hotel which has been lately erected—which 
juts up to the depot ? 

A. I have not been at Arcadia to leave the train since that hotel 
was erected. 

Q. When were you at Arcadia last to examine the property or 
facilities of the railroad ? 

A. Not within 4 years. 
494 Q. Then the railroad company might require double the 
amount that it had at the time you left the road and you not 
know it? Could not that be so? 
My opinion is that the 
. Answer my question. 
No; it could not be. 
. Could not that be? 
No; it could not be; it would be impossible. 
That will do. 


By Mr. Exuis: 


Q. You were about to give your opinion ; now, give it. 

A. It is my opinion the facilities at Arcadia, which were sufficient 
when I was manager of the road, are sufficient now for the busi- 
ness. 


By Mr. Case: 


Q. You are willing to swear, however, that the land — which 
the warehouse stood at that time was necessary for railroad pur- 
poses at Arcadia ? 

A. I am not willing to swear to that at this time. 

Q. Then how could the railroad company do the business without 
those warehouses, if they were going to handle wheat at Arcadia? 
A. I presume the warehouses were necessary, but not necessary on 

that location; they might have been located upon some other 
495 rtion of the depot grounds. 
Q. Weren’t they located under your directions? Weren’t 
you general manager of the company at the time they were built? 

A. I was general manager at the time of the location of all the 

warehouses up to 1877, but what may have been located since I can- 


SSS 


not sax. 

Q. These warehouses that were located previous to 1877 were nec- 
essary ; they were standing upon ground which was necessary for 
railroad purposes. Are you willing to swear to that? 

A. No, sir; I do not swear to that. 

. Then you located warehouses unnecessarily ? 

A. No, sir; I don’t say that. 

Q. What do you say? 

A. I say that while the warehouses themselves may have been 
necessary I will not swear that the grounds upon which they were 
erected were necessary for railroad purposes, because they might 
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have been erected somewhere else and been just as serviceable as 
was the location where they were put up. 

Q. Isn’t ita matter of fact that you did direct the erection of those 
warehouses—designate where they should be? 

A. No; I think not. 

Q. You allowed them to be put up and did business in it? 
496 A. They were put up while I was manager of the road and 
with my tacit consent. 

Q. And did business in it? 

A. We did business in all the warehouses that was erected when 
I was general manager of it. 

. Would you consider that you were looking after the interests 
of the company-in allowing warehouses to be put where they were 
unnecessary—put yourself to inconvenience and trouble? 

A. It was very convenient for it to do its business in all the ware- 
houses that was erected there. My recollection about it is one or 
two parties desired to put up warehouses on their own grounds and 
we, having a side track running along in front of their grounds 
where it was just as convenient for us to take grain as if the houses 
— on our land, we allowed them to build warehouses where they 
desired. ; 

Q. Wasn’t that ground upon which they erected them ground in 
which you had an interest originally ? 

A. I think not. 

. That was nota part of the ground that a conveyance was made 

by Dr. Wood to yourself and Hiles ? 
497 A. No, sir; not all of it. 
. Some of those lands were? 

A. Some of those lands were. 

Q. Then they were necessary ? a 

A. The warehouses themselves was necessary for the business of 
the company, but the location of the warehouses was not necessary. 

lf it was unnecessary to put them in that location where would 
you put them? : 

A. I think I should put them, if I was to have any other location, 
I believe I should put them east of the depot building. 

E. Is there any room there? 

A. I think there is. 

. East of the depot building? 

A. East of the depot building. 

Q. Aren’t they east of the depot building now? 

A. No; I think they are west ? 

Q. There are no warehouses east ? 

A. There were no warehouses east when I left the company. 

Q. Don’t you know that there are ? 

A. No, sir. 

Q. If there were warehouses erected east of the depot along side 
the track they were necessary ? 

A. Unnecessary. 

Q. Where would you put them? You wouldn’t put them upon 
the west and you wouldn’t put them upon the east ? 0 
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498 A. In the first place, the warehouses may not have been 
necessary of themselves. 

Q. You testified that they were necessary ? 

A. I testified that all the warehouses at the time I left the road 
were necessary. 

Q. Warehouses was necessary for the transaction of the business? 

A. Yes, sir; sometimes; sometimes not. 

Q. If warehouses were put upon the east side of the depot would 
they be necessary. If the business was sufficiently large would the 
ground be necessary ? 

A. No. 

Q. Then, in your opinion, there is no necessity of having any 
warehouses there at Arcadia ? 

A. I am not of that opinion. 
Q. I want to ascertain what your opinion is. I asked you whether 
the warehouses were necessary where they were erected, and you 
said no; that you would put them on the east side of the depot. I 
asked you now if they were put upon the east whether it would be 
necessary for railroad purpuses, and you said no. The logical effect 
of your answers would be that there would be no warehouses neces- 

sary at all. 

A. I should have to deny that that is the logical effect of my 

answers. 
499 Q. I would like to have some explanation, then. 
A. I am willing to answer any question which is proper 
for you to ask. 

. You have so far stated that the warehouses upon the west side 
was unnecessary. 

A. I have not stated anything of that kind. 

Q. And the warehouses upon the east side was unnecessary ; I 
understood you so. 

A. You did not understand me correctly. 

‘ a I see you are determined to trifle, so I won’t examine you any 
urther. 


Mr. Case: Mr. Reporter, just take down my remarks, that the 
witness is evidently trifling and not willing to answer my question. 

Mr. El. Lis: I don’t want that put down. 

The Master: That is not proper to be put down. 

Mr. Case: I ask to have that remark taken down, subject to 
objection and exception. 

The Master: The special master sees no evidence of any such 
disposition on the part of the witness, but will leave the record, at 
the request of the counsel, as it now stands. 

Mr. ELlis: That is all now; I may have to recall Mr. Kelly be- 
fore the end of the case. 

Mr. Case: I insist that he be fully examined now. 

The Master: I suppose you mean that you will recall him 
500 in case some new points are made. 

Mr. ELLIs: Some further testimony in regard to the 
amount of the business done on the road. We wish to give him an 
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opportunity to examine some information and give his opinion 
upon that. 

Mr. Cask: We object to his being called again unless there is 
some evidence introduced on the part of the complainants which 
needs rebuttal. 

The Master: You wish to recall him upon what point? 

Mr. EI. I. Is: Mainly that the business of the road was not sufficient 
for depot purposes more than he describes. 

The Master: You may reeall him for that purpose. 


James T. ALTON was called as a witness upon the part of the de- 
fendant-, who, being sworn, testified as follows: 


Direct examination by Mr. ELLIS: 


Q. Where do you reside? 

A. In Green Bay. 

Q. What is your business ? 
A. Civil engineer. 


501 Q. How long have you been a civil engineer? 
A. 12 years. - 
Q. Your age? 
A. 40. 


Q. What experience have you had in railroading, if any ? 

A. I have had some experience. 

Q. State what it is, generally—just as brief a statement as you can 
make. 

A. I was engineer of the Green Bay & Minnesota road from 1873 
to December, 1877, I think it was, with the exception of about 6 or 
8 months in 1875. 

Q. Have you been an engineer at any other point? 

A. Yes, sir; not in the same capacity I have been in this. 

Q. State what your experience has been as a railroad man. 

A. In the location and building of what is now known as the 
Indianapolis, Bloomington & Western, in the location and construc- 
tion of the Florida Central, in the location and construction of the 
Raritan & Delaware Bay road in New Jersey ; I believe that is all. 

Q. Did you make a survey of the depot grounds for the Green 
Bay & Minnesota railroad at Manawa? 

A. I did. 
502 Q. (Shows the witness the map marked Exhibit C.) State 
whether or not you made that map, Exhibit C. 

A. Yes, sir; I made this map. 

Q. State whether or not that is a correct description of the depot 
grounds at Manawa. 

. I believe it to be so—of the depot and the right of way. 

Q. Of the depot and the right of way? 

A. Yes, sir; included in the plat is the depot grounds and the 
right of way? 

Q. Did you make the survey yourself? 
A. I did, sir; yes, sir. 
Q. And you made that map yourself? 


} 
; 
; 
} 
i 
' 
. 


— . — — 


— — — 33 


fe | 


teen —. — , mein 


DAVID u. KELLY Er AL. 451 


A. I did. 

Q. State whether or not it was sufficient for the purposes of the 
company at that time. 

A. I am not able to state. 

Q. For the business of the company ; what is your opinion about 
it? 

Coun. for pl’t’ff objected. 


A. I am not an expert on that business. 
Q. How many acres in that piece? 
A. You mean the entire piece? 
Q. Yes. 
A. About 6} acres, or, more particularly, 6 acres and We 
Q. You said that you made this plat and that it 1s correct? 
503 A. Yes, sir; I made the plat and made the survey. 
Q. And this is a correct description of the depot grounds at 
that point ? 
A. I believe it to be so. 
Q. Did you make it from personal examination and measure- 
ment! 
A. Yes, sir; myself and about two assistants—three assistants. 


Cross-examination by Mr. Case: 


A. The map is dated in September, 1875; it was about that time. 
I can’t tell just exactly when. 

Q. While you were in the service of the company ? 

A. Yes, sir; while I was in the service of the company. 

Q. You have spoken about your connection with the Green Bay 
road. What was your position upon the Green Bay road ? | 

A. Engineer. 

Q. Civil engineer? 

A. Civil engineer. 

Q. Have you ever been engaged in the operating department? 

A. No, sir. What do you mean by operating department? 

Q. In 5 to the operation of the road after it was built. 

0 


504 Q. Have you ever held such a position upon any road ? 
Have you ever been connected witli the operating department 

of any railroad? 

A. Well, will you define a little more clearly what you mean? 

Q. That which relates to the traffic, to the management of the 
cars, and the management of the rolling-stock and the obtain ing of 
business. 

A. No; never. 

Q. You never have? 

A. No, sir. 

Q. You simply have been an engineer? 

A. I simply have been an engineer for locating and constructing 
railroads. 

Q. Then you would have no knowledge whatever as to the operat- 
ing part after the railroad was built? 
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A. I don’t consider myself an expert in that matter at all. 

Q. Did you make all those maps which have been introtluced in 
evidence by Mr. Kelly? 

A. They are not all made by me; they were all made by my su- 
pervision. 

Q. They were all made under your supervision ? 

A. Yes, sir; in the office. 

Q. At the time you became connected with the road how far had 
7 the survey of the road been made? 

505 A. To Merrillon. 
Q. To what point did you make the survey ? 

A. From Merrillon to the Mississippi river, and also the La Crosse 
extension. 

Q. This part that you are testifying of you didn’t make the 
survey ? 

A. 1 didn’t make the survey of the linement. 

Q. But simply as to the depot property ? 

A. But simply as to the depot property. 

Q. Did you plat out any land besides the depot land ? 

A. I don’t know what you mean by depot land. 

Q. Outside of the depot ground did you plat any of this property 
into lots? 

A. Ves, sir. 

Q. While you were engaged in the employ of the company? 

A. Yes, sir. 

Q. At all the stations, did you not? 

A. No. 

. What stations did you plat out? 

A. I platted some near Manawa separate from the right of way 
and the depot. 

Q. What else? 

A. And a piece at Seymour. 

Did you plat any at Black Creck ? 

A. No, sir. 

Q. Did you plat any at Merrillon or have any of your assistants 

o it? 


506 A. No, sir. At Merrillon? No, sir; nor Black Creek. 
Q. Nor Black Creek ? 

A. No, sir. 

Q. Did you plat any land in the valley, or was it done by your 
directions? 

A. An engineer may act as an engineer and a surveyor. 

Q. I understand that. I want to know whether you platted any 
land outside of the depot property at these different stations. 
What you mean by platting is by a village or town? 
Ves, sir; did you do that? 

I did not. 

Who had charge of that? 

No one in particular. 

. You did at the stations you named ? 

. I did at the stations I named. 


Peo rcord> 
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Q. What were they ? 

A’ At Seymour I platted a piece of ground; at Manawa I platted 
a piece of ground. ' 

Q. And those only ? 

A. That is all I remember; possibly one more, but I don’t re- 
member. | 

Q Which one was it that you don’t recollect ? 

A. If I don’t recollect I couldn’t state. 

Q. Try and recollect. 

A. No, sir. 
507 Q. You say you became engineer after the road got to 
Merillon; didn’t have anything to do with the location of 
town lots after you left Merrillon? 

A. No, sir. 

Q. Or any of your assistants ? 

A. Never. You know that was outside of my jurisdiction. 

Q. Do you know of your own personal knowledge whether they 
did or not? 

A. I know that Mr. Hoffman—at least I don’t know, but I think 
so—platted Whitehall and Arcadia—that is, a portion of it, but 
other surveyors made an addition to it. 

Q. What was Mr. Hoffman doing at that time? . 

A. Mr. Hoffman at different times was employed by ine as assistant 
engineer. Whether he was at that time I don’t remember. 

. Are you certain he was not? 

A. I don’t think he was. 

Q. You don’t think he was? 

A. Because the services of the whole force of assistant engineers 
was not necessary the whole time. 

Q. How was it about his being in the employ of the company ? 
Was not Hoffman upon the pay-roll at the time he made this plat 
ment of this property ? 

A. don’t think he was. 
508 Q. Do you remember the time that he platted this property 
at Arcadia and Whitehall ? 

A. I think it was somewhere after we finished building into 
Winona. 

Q. When was that? 

A. It must have been the spring or summer of 1874. 

Q. You think in the spring of 1874 Mr. Hoffman platted out 
Arcadia and Whitehall ? 

A. ha ‘sir. ; . 

. In your opinion he was not upon the pay-roll. 

„ don't think he was. 1 

He had been acting as your assistant? 

. Yes, sir; at different times. 

. Had he afterwards? 

Ves, sir; on the La Crosse extension afterwards. 

All these plats introduced in evidence were either made by 
yourself or parties working under your directions—parties working 
on the road? 
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A. Yes, sir. That needs an explanation; here is one: Whitehull, 
for instance. Now, my impression is that Mr. Hoffman was the 
original surveyor who laid out a portion of Whitehall. This map 

represents a resurvey of the depot grounds at that point and 
509 embracing and showing the contiguity or connection with the 
lat of the town. This, of course, I didn’t do—that is, 1 re- 

traced it. 

Q. This was taken from the original platting ? 

A. Yes, sir. 

Q. There was no actual second survey made then? 

A. No, sir. 

Q. Simply a sketch of the original plat? 

A. Simply a sketch. 

Q. That you think was made by Mr. Hoffman (indicating on the 
map)? 

A. That I think was made by Mr. Hoffman. 

Q. But that you yourself made (indicating on the map)? 

A. That I myself made. 


Redirect examination by Mr. KELLx: 


Q. You are not certain, or are you certain, that Mr. Hoffman 
platted any of those village plats—either of those village plats ? 

A. I don’t assert that as absolute knowledge; that is my impres- 
sion, my recollection. I think he did. 

Q. ‘You are not certain? 

A. I am not certain ; no, sir. 

Q. Do you know whether or not an engineer by the name of Paul 
n —— plats at different times down through Trempealeau 

“alley? 5 
510 A. The name is familiar to me, and I believe Mr. Heising 
made an addition to Arcadia, for instance, or platted some of 

the town of Arcadia and possibly Dodge, but I don’t know; 1 can’t 
tell as regards that. I remember the name and I think I met the 
gentleman. 

Q. Was Mr. Heising in your employ ? 

A. No, sir. 

Q. Never was one of your subordinates ? 

A. No, sir. 


By Mr. EL. Is: 


Q. Did you make the plat of the depot ground at Merrillon? 
(Shows the witness the diagram marked Exhibit D.) 
A. Yes, sir; I drew this plat. 
. Is that a correct description of the depot ground at Merrillon ? 
A. I believe it is; there are some little interlineations here. 
Q. Is this the whole of it? 
A. Yes, it is in two forties. 


Q. You made the survey yourself and wrote out the description 


yourself? 


A. Yes, sir. 
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Q. And know it to be correct. 
A. I believe it to be correct; it was intended to be so. 


Recross-examination by Mr. Case: 


511 Q. From what did you make the survey at Merrillon; what 
notes did you have? : 

A. I tied it onto the central line of intersection. 

Q. You made your survey from the center line? 

A. From the center line 1 made—just took it from the plats that 
I obtained there. 

Q. Was that made according to Government sections? 

A. Ves, sir. 

Q. That is located correctly according to sections? 

A. In that country the sections were a little wild, and you see 
here a little change has been made. As near as IJ can make it, I 
believe it is tied to the center line of the railway, because that is 
considered a fixed point; in other words, to have two descriptions. 

Q. That was surveyed more particularly in regard to its connec- 
tion to the railroad line, and not in regard to sections? 

A. Believing ) 

Q. That is, was the survey made by you so that you could describe 
it by sections without reference to its location near the railroad ? 

A. Yes, sir; but not so certain as to the location of the forty lines 
as I was regarding—there was some disputed corners there and the 
village plat of Merrillon was not a very good one; not considered a 
very correct one. 

E. All the deeds which have been introduced in evidence are 

deeds which go by sections? 
512 A. I don’t — anything about that. 
Q. And your surveys have been made in regard to the 
lovation of the line particularly ? 

A. No, sir; they take in Government subdivisions. 

Q. And yet you are not willing to state that they are accurate? 

A. I wou!dn’t swear positively that they are accurate, but I believe 
them to be accurate, as near as I could get them from the data I 
had of the Government lines. 

Q. Then you made them from the Government notes—made the 
surveys from the Government notes! a 

A. No; from the resurveys made by the surveyor who laid out 
Merrillon town, the data that he had. 

Q. I notice that you have made a map of each station of land 
which is marked depot grounds. Under whose direction did you 
make that survey ? 

A. Under Mr. Kelly’s. 

Q. Who dictated to you how much land should be taken for 
depot grounds? 

A. Well, it was a matter of conversation between us. 

Q. Between yourself and whom ? 

A. Mr. Kelly. I think Mr. Kelly was invited to speak of it; also 
Mr. Ketchum. 
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513 Q. Then the lines were shown to you and you made your 
survey accordingly, did you not? 

A. Not absolute. 

Q. Not absolute? 

A. No, sir. 

Q. Did you have any discretion in the premises whatever ? 

A. I don’t know as it was acknowledged, but then I expressed my 
opinion in regard to it. 

Q. Did that opinion have any weight at all? 

A. It is so remote I cannot recall the conversation. 

Q. Don’t you know that you made your survey according to the 
directions given you by the manager? Is not that the custom 
always ? 

A. Yes, sir. 

Q. You know that to be the custom? 

A. Now, a man’s opinion may be asked if his judgment is consid- 
ered good. 

. [understand you are an engineer, a competent engineer, and 
come on here and testified in regard to your own connection with 
other railroads. I ask you whether you don’t know it to be the 
custom that the manager always dictates to the engineer what shall 
be laid out as depot property ? 

A. Usually I suppose it is so. An engineer doesn’t consider him- 
self, unless he has had experience outside of his . to be 

an expert in depot grounds; I am sure I do not, although 
514 I may have an opinion. 


Redirect examination by Mr. ELLIs: 


Q. You say that the description of these depot grounds, the ex- 
tent of it, was talked over between yourself and Mr. Kelly, Mr. Ken- 
drick, and Mr. Ketchum ? 


A. They were at a time before I made these surveys—that is, 


those that were not defined before I took up the subject was talked 
over between myself and Mr. Kelly, and I think Mr. Kendrick was 
in there a portion of the time. 

Q. What was Mr. Kendrick—what was his position on the road ? 

A. Mr. Kendrick was superintendent of the railway, and supposed 
to know what the wants of the railway were in regard to grounds. 

Q. I thought you said Mr. Ketchum was there ? 

A. I don’t say at that time, but I think Mr. Ketchum had some 
voice in the matter. 

Q. Do you recollect whether he was president of the company at 
the time—Mr. Ketchum ? 

A. I think he was. 

Q. Mr. Kendrick was superintendent ? 

A. Mr. Kendrick was superintendent. . 

Q. State —— or not they all agreed upon these depot 

grounds, 

515 A. I never heard of any disagreement. 
. All satisfied, as far as you know? 
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A. As far as I know; yes, sir. As far as I know the depot grounds 
were considered adequate at the time. 

Q. State whether you made the survey of these depot grounds at 
Whitehall. 

A. I retraced that survey. 

Did you state whether or not this was a correct description of 
the depot grounds there ? 

A. I believe it to be so. 


Adjourned until 2 o’clock p. m. 
2 O'CLOCK P. M. 


Parties met pursuant to adjournment. 


D. M. Key was recalled as a witness upon the part of the defend- 
ant, who testified as follows: 


Direct examination by Mr. Et. Lis: 


Q. You may state the facts in respect to the depot at Merrillon 
affecting the lands there. State what facts you desire to state. 

A. While I was constructing and managing the Green Bay & 
Minnesota road the grounds which have been alluded to at Merril- 
lon as being depot grounds were in the interest and used by the 

Green Bay & Minnesota Company. The other road making 
516 a junction at that point with the Green Bay & Minnesota 
had no land whatever. 


Mr. Cask: I object to that as irrelevant, and moved to strike that 
out. It is not a question for this court to determine anything about 
what other roads own. 

Mr. Elis: We want to show that all the companies used this 
same land that is in controversy here. 

The Master: Go on. 

By the Witness: The land shown in the diagram as being the 
depot grounds in Merrillon were used by both companies, and were 
ample at the time I was there for the use of both companies, and I 
am of the opinion that the lands so described are sufficient or more 
than sufficient to-day for the business of the Green Bay & Minne- 
sota. Asa matter of fact, when I was manager of the road the lands 
described in that diagram were used by both companies, and were 
sufficient for both companies. The Green Bay & Minnesota did less 
than half of the business at the railroad station, and these lands 
were sufficient for both companies, and were used by both com- 
panies. 


By the Master : 


517 Q. Is it your judgment that the lands that are described in 
that map are sufficient for the use of the Green Bay & Minne- 
sota Railroad Company for their uses for depot grounds ? 

A. I desire to say that they were sufficient when I was manager 
for the use of both companies, and I am of the opinion to-day that 
they are sufficient for the use of the Green Bay & Minnesota for the 
transaction of its business. 

58—147 
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Mr. Case: I move to strike out all the testimony which relates to 
any railroad company except the Green Bay & Minnesota. 

The Master: It is denied. 

By the Wrrness: I would like to add at that time that the other 
road making the junction at Merrillon used no other lands at that 4. 
point, either for their local business or for the joint business of the 
other company, except these lands set forth in this diagram re- 
ferred to. 

Mr. EL.Lis: That is all. 


Cross-examination by Mr. Case: 


Q. How are you able to tell at a junction where an interchange of 
business is carried on between two different roads how much is nec- 
essary for one road and how much is necessary for the other road. 
Isn't it a matter of fact that all that is necessary for any one is nec- 

essary for the other? 
518 A. The side tracks owned by the Green Bay & Minnesota 
were used by the other railroad. At the time I was manager 
of the company the depot—the passenger depot 

Q. That is not answering my question. 

A. The freight depot was used by the other company. 

Q. Wern’t that used by the Green Bay & Minnesota ? 

A. Yes, sir. 

Q. The side tracks also? 

A. Yes, sir. 

Q. In an interchange of business don’t cars have to pass from one 
road to the other? 

A. I think that was necessary, so far as the car change is con- 
cerned. 

Q. What interest did the other railroad possess, at thé — you left 
this Green Bay road, at Merrillon, except that of mere renters—that 
is, paying so much for the use of the station—paying so much of the 
running expenses of the station ? 

A. That was the only interest they had at that time. 

Q. Then all the business was for the Green Bay road, although 

there might be cars of the other road. Is that so? 
519 A. Not all the business of the Green Bay & Minnesota. 

Q. How are you going to distinguish between the amount 
of business the Green Bay road does and the amount that the other 
road does, if there is an interchange of business from one road to 
the other ? 

A. The separate accounts of the two companies would show very 
clearly what was the amount of business of each company. 

Q. Don’t you know as a railroad manager that every car 
that comes off of that road and goes onto the Green Buy road 
gives business to the Green Bay road, and every car that goes 
from the Green Bay road to the other road is business belonging to 
the Green Bay road as well? 

A. Yes, sir; and I also understand that ) 

Q. Don’t you know, further, that all business that may be trans- 
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acted upon the property at Merrillon by the other company is reall 
— heniaaes ae the Green Bay as well? = 1 

A. I do not understand it so. 

Q. What business is transacted at Merrillon in which the Green 
Bay has no interest ? 

A. A man buys a ticket to St. Paul and goes over the St. Paul; 

that is clearly not Green Bay business. A man ships a 
520 car - load of lumber to St. Paul, shipped over the West Wis. 

consin; that is clearly not Green Bay & Minnesota business. 
A man receives from Chicago a lot of merchaudise at Merrillon from 
the West Wisconsin; that is clearly not Green Bay & Minnesota 
business. 

Q. I want to know whether that business goes upon any of the 
side tracks. 

A. It did when I was there. 

Q. Doesn’t it go upon the main track of the Omaha road, that 
which you concede belongs to this company ? 

A. At the time when To there the tracks were used by the 
Green Bay & Minnesota as a side track. 

Q. Doesn’t the Omaha road own the right of way through there? 

A. It owns a portion of the right of way. At the time I left the 
company, I think it hadn’t acquired all the right of way. 

Q. If a man want’s to buy a ticket to St. Paul, doesn’t it use the 
facilities of the Green Bay road ? ; 

A. When I was manager of the road he went into the Green Bay 
& Minnesota and bought his ticket there. : 

Q. Then the Green Bay & Minnesota had the use of that depot? 

A. The other had the use of it. 
521 Q. But still it belonged to the Green Bay & Minnesota? 
A. The other had the use of it. 

Q. Isn’t that depot necessary for the railroad purposes of the Green 
Bay & Minnesota ? 

A. A small depot might have answered the purpose. 

Q. Isn’t that depot just as necessary for the use of the Green Bay 
road as it is of the other road ? 

A. I suppose it was. 

Q. Isn’t the side tracks necessary for the Green Bay & Minnesota? 

A. No; I don’t think some of the tracks are. 

Q. Then you think there is business transacted on those side tracks 
for which the Green Bay get no proportion ? 

A. I have no question of that; that was the case when I was 
managing ‘the road. 

Q. Still, if there are cars shipped on those side tracks belonging 
to the Green Bay then you would think it was necessary for the 
Green Bay road, would you not? 

A. It might not be necessary to have as long side tracks if the 
Green Bay was only doing business there. 

Q. The mere fact that they are doing business with another road 
don’t, in your opinion, affect the question of the amount of ground 

that they need? 
522 A. I think that is the case. 
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Q. Then you don’t think that the business that they do for 
another road, that it is necessary to have land to do that upon? 
A. I don’t think it is a proper part of the legitimate business of 


the road. 
Q. That is all. | 


Mr. ELLis: That is all the witnesses we have now, except what is 
to be rebuttal. 

The Master: The case is with you, Mr. Case. 

Mr. Casr: I am not ready to go on to-day and ask for an adjourn- 
ment to get my testimony. 

Mr. Kl. LV: We wish to be understood that we have not rested 
our case if the case does not go on now. 

Mr. Cask: We shall object to any more testimony being intro- 
duced by the defendants after they have rested. ' 

The Master; I will rule upon that when the testimony is offered. 


The hearing adjourned until Wednesday morning, November 16th, 
at 9 o’clock, at Cooke’s Hotel, in Green Bay. 
JAMES H. HOWE, 


Special Master. 


523 Novxunkn 16n, 1881. 


Taking of testimony resumed, pursuant to adjournment, be- 
fore Hon. J. H. Howe, commissioner. 


By Mr. Case: I understand the testimony upon the behalf of Mr. 
Kelly is closed. 

The Master: He said he rested his case. He gave notice that he 
should make an application. 

By Mr. Cast: Mr. Kelly does not appear to make ‘any applica- 
tion — this time. We would like to have an order of the master 
entered. 


The def’t- then called as a witness GxondE HIL ES, who, being duly 
sworn, testified as follows: 


Direct examination by Mr. Ei LIS: 


Q. You are one of the defendants in this action, I believe? 

A. Iam; yes, sir. 

Q. Did you have anything to do with the building of the Green 
Bay & Minnesota railroad ? 


Coun. for complainant objected. 
A. Yes, sir, 
Q. At the time it was originally built? 
A. Yes, sir. 
Q. In what capacity did you act? ° 
A. Contractor. 
524 Mr. Case: We object to that line of questioning and would 


like to have it stricken out. 
The Master: You can go on. 
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By Mr. Exus: 


~ You mean principal contractor or subcontractor under Mr. 
elly ? 

A. I was subcontractor under Mr. Kelly. 

By Mr. Case: I move to strike that out as wholly irrelevant. 

By Mr. El. I. is: It is a preliminary question to show he had some 
knowledge. 

By Mr. Case: The records show that. 

The Master: Go on. 


By Mr. El Lis: 


Q. Have you had any other experience in building railroads be- 
sides what you had on this road ? 
A. No, sir. 
Q. How long were you occupied on that? 
A. How long was I constructing it? 
Q. How long were you engaged in the construction of that por- 
tion of this road that you did build? 
A. Commenced in the spring of 1872 and got through construct- 
ing in the fall of 1873. a 
. Where have you resided since 1872? 
A. At Dexterville, Wood county, Wisconsin. 
Q. Is that on or near this road ? 
A. Yes, sir. 
Q. On this road ? 
A. Yes, sir. 
525 Q. Have you traveled on this road much since that time 
from Green Bay to Winona? 
A. Yes, sir. 
Q. State whether or not you have every year since that time. 


Coun. for complainant objected. 


A. Yes, sir. 
Q. How often ? 


Coun. for complainant objected to all that line of questioning ; I 
think I have a right to ask a ruling upon that. 
The Master: I will admit the testimony. 


A. Well, quite often; once or twice a month, and sometimes 
oftener; 3 times a month. 


By Mr. Ei. Lis: 


Q. Have you noticed during the time when you have traveled 
over the road the business done by the road? 

A. Yes, sir. 

2 1 occasion to observe what amount of business was done? 

. [have. 

Q. Will you state whether there has been any increase of business 
since 1873—=since that time? 

A. I think the last year or two there has been an increase of 
business. 
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Q. Has it been much; what proportion in your judgment? 


526 Objected to. The witness has not shown any knowledge yet. 
Objection overruled ; to which complainant excepted. 


A. Well, I should say—of course I can’t tell; I have no way of 
telling, only by observation—I should say the increase has been, the 
last 2 years, a quarter. 


By Mr. ELLIs: 


Q. Well, have you noticed the various depot grounds along the 
line of that road? 

A. I have. 

Q. Since the road was built? 

A. I have. 

. Will vou state whether or not the depot grounds which have 
been used and occupied by the company during that time are suffi- 
cient for the business of their road ? 

A. I think they were amply sufficient up to this time. 


3y Mr. Case: Enter my objection to the question and answer. 
The witness has failed to show he knows anything about the busi- 
ness. 


By Mr. El. LIs: Look at this map of Merrillon Junction. 
By the Master: Is that the map you had before? 
By Mr. ELLis: This is a copy of the map we had before. This is 
traced from the other map. My map of Merrillon was one of 
527 the original exhibits, and I ask that they ought to produce 
it, because it belongs to the master in chancery. It is the 
master’s property now. 
By Mr. Cast: I have sent for it. 
By the Master: There is no objection to our considering this ? 
By Mr. Case: Not at all. 


By Mr. Enis: 


Q. I suppose this to be a proper tracing. Will you examine the 
depot grounds at Merrillon—the depot grounds of the Green Bay & 
Minnesota Railroad Co.—and state whether or not they are sufficient 
for the business of the road ? 

A. They have put in this summer—— 


By Mr. Cast: I would like to have you note right here that we 
claim the title to these maps that have been introduced in evidence 
by these defendants. 


A. This represents the depot grounds, as I understand it. 
Q. State whether it does or not, according to the best of your 
1 
A. Well, it does, according to tlie best of my knowledge. This is 
the Y that comes in here from the Green Bay road to the West Wis- 
consin. They have always had plenty of room there until this sum- 
mer—until the latter part of the summer. They have put in 
528 a“Y” from here somewheres; I don’t know exactly the 
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point—running around up through here. You can see what 
capacity there was to that for the amount of business they had. 


Coun. for complainant objected. 


Witness: There is a road that comes from here up to Neillsville, 
and they have run from the track—this track across into that— 
which is all proper enough, probably, to go into this road. 


The MAsTER: 


Q. The railroad you are speaking of? 

A. Yes, sir. 

Q. To another railroad ? 

A. Yes, sir; comes from here—starts about here, I should say; 
runs off up to Neillsville. They have puta track from this Green Bay 
road into that—into here somewhere; then they are putting in a 
4,“ starting away down here somewhere on this road and coming 
in here; I can’t see any need of it or any use of it. 


By Mr. ELLIs: 


Q. State whether or not it is necessary. 
A. It don’t look to me necessary ; I should say it was not neces- 
sary for the business. 
Q. State whether or not that is sufficient for the business of the 
company. I speak with reference to this road only, not the business 
of all the roads there. 
529 A. It is well enough to have this“ Y” in—this to the 
West Wisconsin road here—and that would be all that was 
necessary. ‘There was no necessity for that Y there, as I could see, 
only to take in the land. 


» 
r a ee ee ee 


By the Master: 


Q. Does this Neillsville — connect with the West Wisconsin ? 

{ A. Connects with the West Wisconsin right here ? 

| Q. And a side track in from the Green Bay road connecting from 
the Green Bay road into the Neillsville ro ad? 

: A. Yes, sir; I wer’n’t out to where it connects; I saw it from the 
‘ Green Bay road. 


By Mr. ELLIs: 


5 Q. When was the Neillsville road built; what is the name of it? 
: A. It belongs to the West Wisconsin, as I understand it. 


; Objected to. 


＋ Q. When was it built? 
3 A. Built about a year ago. 
g Q. How much land was taken in by that Y to which you referred 
. — ago, and on which side of the West Wiscohsin would 
that 

A. This would be on the west side of the depot there af Merrillon ; 
this is west. I don’t know how much land. 
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530 Q. How much land in addition to this track would be 
taken up? 

A. I made no measurements. I know nothing about it only by 
just looking at it. I should say it started in about there; that 
would be, according to my understanding, about 60 rods from this 
track; perhaps not quite as far; I should say, at an estimate, 60 
rods; then running around up in—. It may come down as low as 
that. 

Q. Right over the same land ? ; 

A. Yes, sir; over this same ground here—a part of it, I should 
say; but it might run clear around it. 

2. You don’t know whether it does or not? 

A. I don’t know whether it does or not; I made no measure- 
ments; all I know about it is by looking at it. They have done a 
great deal of work there putting in“ Ys” and side tracks at Merril- 
lon since July; they have been doing a great deal of work—vast 
amount of work. 

. Q. July, what year? 

A. This year. 


(Objected to.) 


Q. Do you know whether it is since the decision in this suit or 
not? 
A. It is. 
531 Q. What answer do you make generally to the question as 
to whether that track and depot grounds is sufficient for the 
— of this road, speaking of this road only and not the West 
Visconsin road ? 

A. I should say that those two “ Ys” would be all that would be 
necessary. My undersianding of the amount of business that is 
done — that they would be ample; as I said before, it would be neces- 
sary to have a Y from the Green Bay road over to the Neillsville 
road that comes in here. I couldn’t see for the life of me what they 
want this Y running down here for. 

Q. I believe that is all I care to ask him. 


By Mr. Powtrs: I don’t think I shall introduce any testimony 
relating to those 2 towns until we hear from the other side. 
The Master: Any questions, Mr. Case? 


Cross-exatination by Mr. Case: 


Q. What was your business in connection with the railroad ? 
A. I was contractor part of the time under Mr. Kelly. 
Q. A contractor under Mr. Kelly ? 
A. Yes, sir. 
Q. Did you hold any other position on the road ? 
532 A. Did I have any other position? 0 
Q. Ves. 
A. No; I never was no officer of the road. 
Q. Did you state this is the first railroad you have been connected 
in any way with? 
A. This is the first railroad I ever had anything to do with. 
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Q. Ever been engaged in the operation of a road? 

A. No, sir; never was. 

Q. You say that you think the business has increased somewhat— 
at what points did you say? 

A. The amount of business has increased—that is, the business 
that I speak of; it is lumber business, running from Grand Rapids 
and probably from Neillsville, east of Grand Rapids, through east- 
ward ; that is the business I spoke about increasing. I don’t think 
the wheat business has increased. 

Q. You don’t refer to Arcadia or Blair or Merillon ? 

‘ A. The business has not increased to Arcadia any for the last 2 or 
years. 

Q. You have been there all the time? 

A. Off and on, all the while. 

Q. Every day? 

A. Not every day ; no. 

Q. Where else have you been within the last 2 or 3 years? 
533 A. I have been to La Crosse and I have been to Dexter- 
ville, and I have been along on the ling of the road—Mil- 
waukee and Chicago and out to Colorado. 

Q. Have you ever examined the books of the company at those 
points ? : 

No, sir. 

Where do you live? 

I live to Dexterville. 

How far is that from Arcadia ? 

Probably 80 miles; 82 miles. 

Are you at Arcadia every week ? 

No, sir. | 

Wasn’t there months elapsed when you would not be there? 

No, sir. I am there once a month. 

Once a month, you think ? 

Yes, sir; and sometimes oftener. 855 

VLou think you are able to testify about the amount of business? 

. Yes, sir; and what I know about the business is asking the 

agent and asking how things were running from time to time. 
.Do you suppose the agent would tell you? 

A. A man that is as well acquainted with me as he was I suppose 
would be very apt to tell. 

Q. Then you base your knowledge upon statements made 
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534 to you. whether they are correct or not? 


A. Yes, sir; [ know there is a good deal of wheat going to 
Fountain City. 

Q. Answer my question. 

A. You asked me how I knew; I thought I would tell you. 

Q. You are giving your sworn testimony upon certain statements 
made to you by parties, which statements you don’t know whether 
they are correct or not? 

A. All I know about the correctness of it is my own observation. 

Q. Observation that you had once a month, you say ? 

A. Well, I was on the road oftener than once a month. 
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Q. Used to count the cars, did you? 

A. No, sir; not necessarily. 

Q. You never made it your business to inquire as to the amount 
of business the road was doing, did you? 

A. No; it wer’n’t necessary. I could tell by looking at the trains. 

Q. You could tell from looking at the trains where the cars came 
from, could you? 

A. No, sir; tell how many cars there was on it. 

. Suppose you saw a number of cars on a train, how could 
535 you tell how many carscamefrom Arcadia? What way would 
there be for you to tell it? 

A. I know the business at Arcadia, because I asked the agent, 
and I know the wheat wer’n’t coming in, and the agent told me. 

. You told me you told the business from the looksof the trains. 
Now, I want to know how you could tell what cars came from Arca- 
dia or Blair or Merrillon. 

A. Seeing trains at Dexterville, a hundred miles east of there, I 
couldn’t tell, but if I was there at Arcadia I could tell, where the 
cars went from there. 


Q. Arcadia might some months do 3 or 4 times the amount of | 


business it did the year previous and you not know it? 

A. I don’t hardly think it could, and I was always asking the 
business men what they were doing. That is where I got my in- 
formation. 

. Simply a matter of conjecture with you—a guess? 

A. Well, it is a guess I arrived at by asking the business men—that 
is, shipping wheat, getting in lumber; I was a lumberman inyself. 

Didn’t you regulate the amount of business you thought 
536 the road was doing from the amount of business you were 
doing? 5 
A. Oh, no, sir. : 
Q. That is not the way you determine it? 

A. Not at all. 

Q. You have not been engaged in the operation of any railroad 
at all, vou say? 

A. No, sir. 

Q. You are positive you were a subcontractor under Mr. Kelly, 
are you? 

A. That is my understanding of it. 

Q. Is all your testimony as correct as that? 

A. Well, I consider that is as correct as the rest of it. 

Q. If that would not be correct you don’t think the rest of it 
would be correct, then. You would not swear to one thing which 
was not so and leave the rest true, or is it all true? 

A. I don’t understand the meaning of that question. 

. I asked you whether you were willing to swear positively you 
were a subcontractor under Kelly. 


A. I am willing to swear positively that is my understanding; I 
took the contract from Mr. Kelly. 


Q. You never signed any contracts with the company ? 
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537 A. No; I ain’t positive but it was with the company. Kelly 

signed it as the company. I ain’t positive; I ain’t the 
contracts, but my understanding was I was doing it under Mr. 
Kelly. 

Q. I don’t say there is any contract, but if there were a contract 
introduced executed between you and the company, would you be 
willing to confess you were not a subcontractor under Mr. Kelly? 

A. I would not, because I admit that I was doing the business 
with Mr. Kelly. He may have signed the contracts as the company. 
Mr. Kelly might have signed the contract as the company and Mr. 
Ketchum, but I understood Mr. Kelly had the contract and was 
running it. 

Q. You generally know what you sign? 

A. Yes, sir. 

Q. Suppose a contract was introduced here, where Mr. Kelly was 
not a party at all, between yourself and the company, would you be 
willing to swear you were a subcontractor under Mr. Kelly? 

A. F would be willing to admit I signed the contract if I did, but 
I should not admit but it was my understanding I was subcontractor 

under Mr. Kelly. I understood Mr. Kelly was doing the work. 
538 Q. In the face of such a contract — rou be willing to 

swear you were a subcontractor under Mr. Kelly, notwith- 
standing * made the contract with the company? 

A. I tell you 

Q. Answer my question. 

A. That is my understanding. 

Q. I say in the face of a contract between yourself and the com- 
pany would you be willing to swear you were not a contractor with 
the company, but a contractor under Mr. Kelly? 

A. If I signed a contract with the company, as far as signing the 
contract was concerned, it would be with the company, but I under- 
stood Mr. Kelly was doing this. 

Q. You don’t understand instruments you are signing—nothing 
about the contents? That is your habit as a business man, to sign 
instruments you know nothing about ? 

A. I don’t generally do that. 

Q. Still you swear you were a subcontractor under Mr. Kelly ? 

A. I have not sworn to that. I want you to understand this, that 
it was my understanding I was a contractor under Mr. Kelly. 

Q. If that is not reliable, than your other testimony is not reliable. 


Objected to as an improper question. 


539 The Master: I think it is a proper question. 
By Mr. Case: I shall insist upon an answer; I want to 
show whether this witness is reliable at all or not. 


Q. You say this “ Y” to the Neillsville road is unnecessary in your 
opinion ? 

A. I didn’t say so. 

Q. What did you say? 
A. I said it might be necessary: 
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Q. It might be necessary ? 
A. Yes, sir. 


By Mr. Ellis: Which one are you inquiring about? 


By Mr. Cask: 


Q. The Y connecting the Green Bay road with the Neillsville 
road. What was this Y you referred to you thought was unneces- 
sary—the contemplated Y? : 

A. It was the Y that was starting down on the West Wisconsin 
road, south from the depot about 60 or 80 rods. 

Q. Down near the school-house ? 

A. Yes, sir. 

Q. And from there where does it run? 

A. I don’t know; I didn’t see it. 

Q. How are you able to swear it is unnecessary ? 

A. I swear I don’t think it is hardly necessary for a Y to be put 

in there; I don’t swear positively. They are putting one in 
540 there, but there was some men down there that I was told, 

when I came by there a few days —, they were to work on 
the Y pointed out to me. 

Q. Do you know anything about the business of Merrillon ; are 
you a shipper at that point? 

A. No, sir. 

Q. You don’t do any business at Merrillon, do you, at all? 

A. No, sir. 

Q. Do you know anything about our relations with the other 
company—the Omaha Company ? 

A. No, sir. a 

Q. Do you know anything about the amount of interchange of 
business between the two roads ? 

A. No, sir; I know nothing about the business of the road. 

Q. How are you able to swear if that Y was put in there it would 
be unnecessary, as long as you don’t know anything about it? 

A. On general principles; on the amount of business the road is 
doing ; the amount of cars run over the road. 

Q. You said you didn’t know anything about the amount of cars 

that was interchanged between the two roads. How can you 
541 come on the witness stand and take your oath that you know 

what is necessary at Merrillon and what is not right in the 
face of your statement you don’t know anything about it? 

A. I base my judgment on my knowledge of the amount of cars 
that is run over the road. 

Q. How near is your hotel to the depot at Arcadia—the one you 
recently erected ? 

A. Well, I should say it was about 40 feet—40 or 50. 

Q. About 40 feet from the depot? 

A. Yes, sir; I should say so, at a guess. : 

Q. There is a side track runs between the depot? 


By Mr. Powers: Is this cross-examination ? 
By Mr. Case: Yes, sir. 
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Q. There is a side track runs between the depot and the hotel, is 
there not? 


Objected to as not cross-examination. 


The Master: I don’t see how it is cross-examination. 

By Mr. Case: He has testified to the amount of land necessary at 
different points. 

The Master: If you prepare the way quite likely it might be. 

By Mr. Case: I understand he has already testified as to the 
amount of land that is necessary. 

The Master: He has not testified as to that point, or at least I 

have not so understood him. 

542 By Mr. Case: I am through with you. 


Redirect examination by Mr. Ei. Lis: 


Q. Look at this map once more. State when the Y to which you 
referred as bein —— of the junction of the West Wisconsin 
and the Green y & Minnesota was built. 

. You mean this one? 


es. 
That is built this fall—this last fall; just recently built. 
You mean this present fall ? 
. Yes, sir; just recently built. 
Is it used? 
I couldn't say. 
You mean to say it was built during this present fall? 
Yes, sir. 
You don’t mean a year ago? 
No; I mean this last fall. 
How long, in your opinion, was this tract of land, described 
as depot grounds on this Exhibit D, sufficient for the purposes of 
the Green Bay & Minnesota railroad—this piece of ground that is 
marked out on the map, beginning from 1872 and 1873, when 
the 3 was first built; how long did that continue to be suffi- 
cient 


543 Objected to. 


A. I can only answer that question by saying that the business 
was done over it, and I never heard no complaints made? 

Q. How long was the business of the road done on that ground ? 

A. It was done on that ground up till this last fall. — 


O>LPOo>orecror> 


The MAsrkn: 
. You mean the fall of 1880 or the fall of 1881, Mr. Hiles? 
I mean this last fall—1880. 


This present fall—1881 ? 
Ves, sir; I mean this present fall—the fall of 1881. 


By Mr. EL Is: 


Q. You said before you have been frequently there during the 
time since the road was constructed up to now? 
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A. Yes, sir. 

Q. Have you ever observed any difficulty in using that tract of 
land—anything inconsistent with its being sufficient for all the pur- 
poses of the road ? 


Objected to. 


The Master: Answer the question. 
Objection overruled, to which complainant excepted. 


A. No; I never heard any complaints made. 


544 By Mr. ELLIs: 


Q. Well, from what you saw of all the business that was done on 
the road, was it suflicient—was it sufficient in 1873? We will begin 
there. 

A. Yes, sir. 

Q. How many years later than that did it continue to be sufli- 
cient ? 

A. It was used, as I said before, without any complaints that I 
heard made up till this last fall. All this new work has been put 
in here this last fall—last fall and summer. 

Q. Nothing done towards it before the decision that was made in 
the case by Judge ——? 

A. No, sir; all been done since that decision. 

Q. That’s all. 


Recross-examination by Mr. Case: 


Q. You say you were not an official connected with the road; 

you were not connected with the road in any official capacity, I be- 
ieve you said? 

A. I did? 

Q. If there was an insufficiency of room there at Merrillon would 
any complaints be made to you, or to whom would they be made? 

A. I don’t know who they would be made to. 

Q. Don't you know enough about railroading to know that 
545 the complaints would be made to the officials in charge of 
the road ? 

A. I suppose they would be made to the president of the road or 
superintendent. - 

Q. Then there could have been a great many complaints made 
and you not know anything about it? 

A. There might have been since you were on the road, but I 
should have known if they had ever been made before. 

Q. If there had been any made within the last 3 or 4 years you 
would not have known anything about it ? ° . 

A. The last few years. 

* — say there has been new work been put in there this fall? 

A. Yes, sir. 


Q. Since the decision in this case ? 
A. Yes, sir. 
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Q. Is that any evidence that it is not necessary for railroad pur- 
9 


A. Yes, sir; I thought it was put in there for the purpose of get- 
ting the land. 
C. You were willing to swear from that fact the land is not nec- 
essary for railroad pu ) 
A. I am willing to swear I thought it was put in to'get the land. 
Q. Are you willing to swear from that fact alone it is not neces- 
sary for railroad purposes? 
546 A. I am willing to swear I don’t deem it necessary. I 
don’t think it is necessary. 
Q. And you base your opinion upon the fact that it has been put 
in since that decision ? 
A. Yes, sir; I said with the exception of this branch that went 
into.the Neillsville road. 


Redirect examination by Mr. ELLIs: 


Q. To what did your last answer refer? 

A. From that that comes into the Neillsville road. 

Q. You said a moment ago you didn’t consider a certain Y neces- 
sary. 

A. I mean this is not necessary, but this up here 

. That is southeast of the ground described on the map? 

A. Yes, sir. It is not described on the map at all. 


Recross-examination by Mr. Case: 


Q. Is that your signature? (Shows witness paper.) 

A. Let me take it. 

Q. I don’t care about your taking it. Is that your signature? 
Just look at the signature. 

A. Yes, sir. 

Q. This purports to be a contract between yourself and the Green 
Bay & Lake Pepin railway, made upon May 30th, 1872, upon behalf 

of yourself and upon the behalf of the Green Bay & Lake 
547 Pepin Railroad Co., signed by Henry Ketchum, president, 
witnessed by Morris. This is a contract for the construction 

of the railroad of the complainant between the west bank of the 
Wisconsin river and the west bank of the Yellow river. This, you 
say, is a contract made by you? 

A. Yes, sir. 

Q. Well, under this contract were you paid the amounts due you 
or any amount that was due you? 

A. I was paid part of it. 

. Then you were a contractor for the company, were you not? 

A. Well, that is what that shows to be, but that don’t do away 
with my understanding. 

Q. How do you reconcile it with the fact that you were a con- 
tractor with Mr. <4 | 

A. Because Mr. Kelly was running the thing, and my understand- 
ing was he was the man. 
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Q. Then, as a business man, you are willing to swear after you 
executed this contract and signed it and did the work under this 
contract you were not a contractor with the Green Buy Company? 

A. That contract shows it was with the Green Bay Company, but 
Kelly was the Green Bay Company. . 

Q. Why didn’t Mr. Kelly sign the contract ? 

A. I don’t know why he did not. 
548 Q. You are as certain, then, about all the rest of your tes- 
timony as you were about this contract? 

A. I am sure all the business was done with Mr. Kelly. 

. You are just as certain all the rest of your testimony is correct 
as that part of the testimony which said you were a contractor 
under Mr. Kelly is correct? 

A. If you understand my answer right, just as I answered. 

Q. All right; that will do. 


By Mr. Ei. Lis: Before the examination is commenced on the part 
of the complainants, I would like to say that Mr. Kelly is not able 
to get here this morning in consequence of a failure to reach the 
depot, and that that was occasioned by the breaking of the — 
at Wells’ street, Chicago. I can read the dispatch if necessary. Mr 
Kelly desires to be present at the examination, and would like to 
have the examination of the plaintiff’s witnesses continued until 
to-morrow morning for the purpose of enabling him to be here. 

By the Master: Any objection to that? 

By Mr. Case: Certainly; we should like to proceed with the tes- 

timony now. 


549 (Telegram read.) 


The Master: I think we — better go on with the testimony and 
if when we get through you want to go on, with the cross-examina- 
tion there will be facilities for doing it. If it is. necessary that he 
should be present for the purpose of cross-examination we can make 
some arrangement for it. , 

By Mr. Ei. L Is: All I have to say is this, that this is a railroad 
mutter, a matter with which I am not at all familiar with respect to 
the details which are necessary to be understood on the examina- 
tion of — of this kind. Mr. Kelly is personally familiar with 
them all and. really the only person who is competent to conduct 
the examination. 

The Master: We will go on with the testimony, and if there is 
any desire to cross-examine the witness further we may grant it. 

y Mr. Case: We would like to have your hono renter an order, 
if you make an order that cross-examination be allowed at some 
future time, that all the costs shall be paid. 

The Master: I am not ataxing officer. That is a matter for the 
court. 


Es- 
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550 The complainant then called as a witness H. G. H. Reep, 
who, being duly sworn, testified as follows : 


Direct examination by Mr. Case: 


. What is your present business? 

A.] Railroad officer. 

Q. What railroad. are you connected with? 

A. Milwaukee, Lake Shore & Western. 

Q. What position do you occupy ? 

A. General superintendent and chief engineer. 7 

Q. How long have you been connected with that railroad ? 

A. Since 1871. 

Q. Have you had previous experience on railroads ? 

A. Yes, sir. 

Q. About how many years? 

A. I commenced in April, 1847. 

Q. Had a continuous experience since then ? 

A. Yes, sir. 

Q. Among your duties was that of looking after the operation of 
the railroad ? 

A. Yes, sir. 

Q. Is that now one of your duties ? 

A. Yes, sir. | 

Q. Have you had much: business or much occasion to examine 
into the interchange of business at different points between rail- 
roads ? 

A. Yes, sir. 
551 Q. What is your opinion, as a gentleman familiar with rail- 
road business, as to the business which has to be transacted 

between railroads at junctional points; is it a matter of fact that all 
the business which is delivered by one raiiroad to the other rund or 
delivered by the other road to this road is the business of one road, 
although it may prorate receipts? 


Def’t objected as leading and incompetent. 


The Master: The question is rather leading in its form. An- 
swer the question. 


By Mr. Case: 


Q. If business is transferred by one railroad at a junctional point 
to another road and business by the other road is transferred to the 
first railroad, interchanged, is that business the business of one road 
as much as it is of the other? 


Def t objected. 


A. I should say it was. 

Q. Although the pro rata rate may be maintained ? 

A. Yes, sir. That may be liable to adjustment between the com- 
panies. 

. But it is the business of each particular company? 

A. Yes, sir. 
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Q. Have you ever been to Merrillon, the junction point of 


552 the Chicago, Milwaukee, St. Paul & Omaha road and the 


Green Bay, Winona & St. Paul? 
A. Yes, sir. 
. Have you ever looked over the ground there? 
A. I was there and looked them over. 
. Have you ever examined into the facilities for doing business? 
A. What they have now I looked them over. 


Coun. for plaintiff introduced in evidence map marked Exhibit 1 
on the part of the complainant. 


The Master: Any objection to that map? 


Def’t objected as incompetent, immaterial, and irrelevant. Ob- 
jection overruled ; to which def’t excepted. 


By Mr. Case: 


Q. This is supposed to be an accurate map of the junction point 
at Merrillon of the Chicago, Milwaukee, St. Paul & Omaha road and 
the Green Bay, Winona & St. Paul road? 

A. Yes, sir. 

Q. You say you have seen this ground? 

A. Yes, sir. 

Q. Now, if a railroad is interchanging coal—for instance, if the 
Green Bay road was getting coal to the Omaha road and making 
Merrillon a distributing point for coal—wouldn’t there be necessity 

for having coal-sheds ? 
553 A. You mean for distribution to their own road or to other 
rouds? 

Q. To other roads. 


Objected to. Objection overruled; to which def’t excepted. 


A. It would be necessary. 

Q. From what you have observed of the present facilities at that 
point of the Green Bay, Winona & St. Paul road,are they sufficient? 

A. They are not, as they are. 

Q. I will show you upon this map now before you there have 
been certain lines laid down, a contemplated Y between the Green 
Bay road and the Omaha road, and also a location for transfer sheds 
and coal dumps, and site of a proposed depot, and also turn-tables, 
Ke. In your opinion now, as a railroad man, are the railroad lines 
which are already there and the railroad lines which are contem- 
plated to be made more than sufficient to transact the business be- 


tween. the roads, doing a large interchange of business of that char- 
acter : 


Defendant objected as incompetent. 
A. No, sir. . 


Q. If there was a large exchange of wheat business at that point, 
would that require tracks to change the cars backward and forward 
from one road to the other ? 
554 A. Certainly. 
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Q. If a wheat business were being carried on between two 
railroads at this point and wheat was being shipped locally from 
Merrillon on the Green Bay, Winona & St. Paul road, would it be 
necessary to have an elevator there ? 


Defendant objected as incompetent, immaterial, and irrelevant 
and leading. Objection overruled ; to which def’t excepted. 


A. It me and it might not be; I don’t think it would be indis- 
pensable; I think it might be — without, provided they had proper 
arrangements with the other road. 

Q. If there was wheat shipped locally from that point ? 

A. It would be necessary to have some building to handle it in; 
either an elevator or some other building. 

Q. What other kind of a building ? 

A. Warehouse that would stand on the ground. 

Q. In your opinion, I understood you to say the lines which are 
put —_ this map to denote the lines which have already been built 
and the lines contemplated to be built are not any more than neces- 

sary to do a general transfer business between the two roads? 
555 A. I would want to pe somewhat more familiar than I am 
with the volume of business. 

Q. To do a large interchange of business? 

A. To doa large interchange of business it is not more than 
necessary. 

E. Take the witness. 


By Mr. El.. is: I don't believe I want to ask him any questions. 
I ask that Mr. Kelly be allowed to cross-examine " when he 
comes. 


The MASTER: 


Q. Did I understand you that the lines that are undertaken to 
be — on this map, shown by 1, 2, and 3, are lines that are 
built? 

A. They are not. This line is built that they had on this side; it 
is not shown there. 


By Mr. Case: This line here is not in dispute; that is not our 
line. This is the Neillsville line; all north of this. 

The Master: In this case I understand there is no elaim for lands 
north of this. 

By Mr. Case: Yes, sir; we claim this turn-table and that side 
track,and all this that is necessary to do business with the Neillsville 
line. We do an interchange of business with the Neillsville road as 
well as the Omaha road, and we want all this land and may need 

more in the future. We need additional tracks in the future 

556 to do business between the 2 ronds—3 roads, in fact. 
Witness: I would like to state in relation to these con- 
necting tracks they are not a real Y. It takes those two to make a 
V. This is not a Y. This is not a Y, but that and that joined with 
the main track is a V. In case of the Green Bay road — busi- 
ness, delivering cars, they have.either got to be thrown in with a fly 
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or properly set in. If they are coming down this way they should 
be set in there. If they have got cars going west they should be set 
in there, so they could take them without any extra switching. If 
they are going east they should be set in there; also empty cars, if 
they are coming home, they should be delivered there, so they could 
take them. If they are going west they should be taken this way. 


. I understand you there should be a complete Y ? 

A. There should be a complete Y under any circumstances, and, 
if they are exchanging business both ways, going north and south 
and east and west, it should require two complete Y’s. 

Q. You never have seen this map before ? 
557 A. No, sir; only I have been over it; I understand this is 
40 acres, this line around this square. There is a strip 
through there taking out a hundred feet ; another one through there; 
another one through here; also, as I understood from Mr. Merrill, 
3 streets run through it and a reservation of some 3 acres. 

Q. What would be the distance from there to there ? 

A. A forty; it would be about 1,820 feet—one quarter of a mile. 

Q. From the east end of the proposed switches to the crossing of 
the Omaha line? 

A. From there to the crossing of the other road it would be about 
1,200 feet. 

Q. And then from there to the west end of the depot grounds 600 
feet, as I understand it, making 1,800 feet in length ? 

A. The entire right of way; yes, sir. 

Q. For the purpose of exchanging coal, which the counsel spoke 
of, how many sheds and how long sheds would you think, in your 
judgment, would be necessary—more than one? 

Q. It would depend — on the quantity the other rond would 
want to distribute. It would have to be located in the fall, before the 
close of navigation. They would have to have very large sheds; 

probably a hundred thousand tons. 
558 Q. The sheds you speak of are for the purpose of unloading 
coal cars and then subsequently loading others ? 

A. The other road load from them to distribute wherever they 
may want to use it. 

Q. I notice that on this map there are 3 of those coal-sheds marked. 
In view of the situation of the ground and of the tracks, in your 
judgment is that an economical distribution or arrangement to have 
3, or would you have one longer one or 2 longer ones. 

A. It depends upon delivery. If you are approaching the other 
road on a straight line, perhaps one long one would be preferable, 
but in this case they would approach on their own grounds, and, 
coming in always with a train load. say, 20 or 25 cars—there are 3 
tracks and only two buildings there—they would be unloading. from 
the cars as fast as they could conveniently handle it in, and this ar- 
rangement might not be objectionable. 

Q. You think, then, in view of the circustances, would you, that 2 
would be preferable to one on that spot ? 

A. If they are going to put them in that position. 
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559 By Mr. Case: 


Q. There are only 2 sheds and 3 tracks; one in the center of the 
2, and one on each side. What you call coal-sheds are tracks ? 

A. Yes, sir; you make no arrangement for an engine-house. My 
idea would be that they would need an engine-house. 

Q. We want a car-shop for repairing cars, and we want an engine- 
house here. You think if they had a large business here it would 
seem to be necessary to have car-shops and an engine-house? 

A. It would be indispensable to have a local engine located there. 

Q. That, in your opinion, could be only at this point if this other 
land is occupied? 

A. If you occupy the position contemplated. 


The MAsTER: 


Q. Do I understand you from that, in your judgment, examining 
this ground, that you would locate your ergine-house, if you had 
one, on the other side of this Neilllsvile track or this side? I notice 
they have a turn-table marked there. 

A. It seems to me in an improper place; improper with the track, 
because it is not convenient to get at there. It should go somewhere 

where there is more room than there is there. 
560 Q. In that view of the tracks and ground and the inter- 
change of business, &c., would you locate your engine-house 
this side of the Neillsville track or the other? 
A. I would prefer it on the south. 


By Mr. Case: 


Q. If the engine-house was located on the south side would you 
erect repairing-shops to repair cars on the north side? 

A. 1 should want to locate it where they could be accessible to 
the turn-table. I should prefer not to put them opposite on the 


other railroad track. 

Q. Still, with the spur track running here, it would be just as ac- 
cessible to the turn-table where it now is as the engine could be 
from the engine - house on this side, with a spur track running in? 

A. I should hardly think it would, but that is a matter of judg- 
ment of each road for their own officials to decide for themselves. 


The Master: 


Q. You would prefer to have it on the south side of the Neillsville 
track rather than on the north side, if everything else was equal? 

A. Yes, sir. 

The Master: Did you want Mr. Kelly to cross-examine this 
witness ? 
By Mr. ELLis: Yes, sir. 
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561 The complainant then called as a witness Cartes F. 
Hatcu, who, being duly sworn, testified as follows: 


Direct examination by Mr. Case: 


Q. What is your present occupation? 
A. General superintendent of the Chicago, St. Paul, Minneapolis 
and Omaha railroad. 
. Have you been long with that road? 
A. Since last March. 
. Have you had any previous railroad experience? 
A. Yes, sir. 
. Upon what roads? 
A. Upon several roads; on the Minneapolis & St. Louis, the 
Eastern Railroad of Massachusetts, Lake Shore & Michigan Southern. 
Q. About how many years have you been engaged in the railroad 
business ? 
A. More than 20 years. 
. During that time have you had occasion to operate railroads — 
have charge of the operation of the trains? 
A. Yes, sir. 
Q. Is that among your duties at the present time? 
A. Yes, sir. 
Q. Is this road you refer to the road that crosses the Green Bay & 
Minnesota road at Merrillon Junction ? 
562 A. It is. 
, Q. Have you been upon the grounds at Merillon Junction ? 
A. Yes, sir. 
Q. Is there any business done between your road and the Green 
Bay & Minnesota road ? 53 
A. Yes, sir; quite considerable. 
A, About what is the character of that business at the present 
time? 
A. Well, it is the interchange of lumber and coal and some other 
business. 
Q. Any wheat? 
A. Not a great deal of wheat; no. 
Q. This coal business you speak of, how long has that interchange 
been going on of the coal business? 
A. The coal business has been this fall. 
Q. Has it assumed any magnitude at all as yet? 
A. Well, it has been quite large at times. 
Q. It has been quite large at times? 
A. Yes, sir. 
Q. 1 fave you been over the ground that this map is supposed to 
ocate ? 
A. Yes, sir; Ihave been over the ground. ; 
Q. Now, in your opinion, do you know the present facilities that 
the Green Bay road has for doing business—interchanged business— 
with your road at the present time ? 
563 A. Yes, sir. 
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Q. In your opinion, as a railroad man, are the facilities which 
they now have adequate to do a large interchange of business ? 


The Master: Please define what you now have. 


By Mr. Case: 


Q. Please state from the map what facilities the Green Bay road 
has at the present time for doing an interchange of business with 
your road and for doing other business. 


Objected to as incompetent and leading. 
Objection overruled ; to which def’t- excepted. 


A. There is a connecting track between the Omaha railway and 
the Green Bay road ; this is southwest, in the southwest angle. There 
is a — — in the southwest angle. There is also a con- 
necting track between the Neillsville track and the Green Bay track 
on the northeast, and there has lately been built a connecting track 
in this angle here, which would be somewheres about on a line with 
this lead pencil. There is a connecting track in that angle. 

Q. That is all? 

A. That is all the connecting tracks. 


By the MAsrER: 


Q. Now, about side tracks for local business ? 
564 A. This is a side track in here; just how long that side 
track is I don’t remember; it is not a long side track. 


The MAster : 


Q. This track shown here has been used for business and the 
track has been put in here, which is used for business ? 

A. Just ubout ready for operation. 

Q. It has not been used yet? 

A. No, sir. 

Q. Then a side track which is not shown here? 

By Mr. Case: I don’t understand that that is on the ground in 
dispute ? 

A. I don’t know. This is simply giving the facilities they have. 

The Master: It is only a question with meas to the sufficiency of 
the grounds. This does not show the connection of this side track 
with the Green Bay & Minnesota. 

A. Well, that track is connected there. 

Q. Comes down here? 

A. Yes, sir. 

Q. There is a transfer switch does not show in there? 

A. Yes, sir. 

Q. The Neillsville Branch connects with the Omaha Line here ? 

A. Yes, sir. 
565 Q. So that by using the Neilsville Branch and this side 
track there is a connecting track ? 3 

A. Yes, sir. 
Q. There is a connecting track there and there and there? 


OT wan 


480 TIMOTHY CASE, RECEIVER, &C., vs. 


A. There is a connecting track there and there and there. Then 
there is this side track in here. 


By Mr. Cask: 


Q. You know the location of the — — V. do you not, upon 
this side between the Omaha and Green Bay road ? 

A. Yes, sir; I know about where that is. 

Q. Do you think that would be necessary for the proper inter- 
change of business that that should be built by the Green Bay road ? 


Objected to as incompetent. 


A. I think it is quite necessary that that connecting track should 
be put in. 

0 If the Green Bay road are doing a coal business and the coal 
business was increasing would it be necessary for them to have coal- 
sheds in which they might put their coal so that it could be sent 
out in different directions through the country. Suppose it was 
necessary for that coal to be transferred before immediate shipment, 
would it be necessary to have coal-sheds? 


Objected to. 


A. Yes, sir. 
566 Q. That is frequently done by railroads; warehouses are 
used by railroads to store coal; is it not? 


Objected to as leading. 


A. Yes, sir. 

Q. Do you think the lines, the railroad tracks which are now con- 
necting the Green Bay road with the Othaha road and the lines 
which are contemplated to be erected connecting 2 roads, and also 
erected for the purpose of having transfer sheds for coal, are or are 
not necessary ? 


Objected to as incompetent and leading. 


A. I think they are. 

E. Is it or is it not necessary for the Green Bay road, if a large 
interchange of business is done, to have a round-house here, engine- 
house, where I put my pencil? 

A. I think it is quite necessary to have a round-house there of 
some sort. 

— Would it be or not necessary to havea building for the repairs 
of cars? 

A. Yes, sir; it would be necessary. 


By Mr. EL Lis: 


Q. I didn’t understand you to locate the points at which it would 
be necessary to locate those buildings ? 


A. The question was simply on the necessity of an engine-house, 
but I don’t understand the exact point. 
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567 By Mr. Cass: 


Q. Would you, from your experience, locate the engine-house 
where I place my pencil? 

A. I should think, from my knowledge of the location, that an 
engine-house about this point would be fully as convenient as at 
any point on the property shown there that could be selected. 

Q. On which side of the road is that? 

A. That is on the east side of the Omaha Line; it is in the north- 
east angle. 

Q. On the north side of the Green Bay road? 

A. Yes, sir. 

. Would you erect repair-shops upon the north side of the Neills- 
ville Branch or between the Neillsville and Green Bay road? Which 
would be the most convenient? 

A. I should say for the Green Bay Line that probably they would 
find it more convenient to erect their repair-shop on the same side 
with the round-house. 

Q. But if it was necessary to have this land here for yards to store 
things in then it would be just as convenient, wouldn’t it, to have 
the repair-shops upon the north side of the Neillsville Line? 


Objected to as incompetent. 


Q. If this land has got to be used for storage purposes—stock- 
rards? 
568 A. It probably would be about as convenient on the other 
side. 


Q. That will do. 
By Mr. EL Is: I will leave the cross-examination to Mr. Kelly, as 
desired. 


The MAstTER: 


Q. From your inspection of the grounds and your knowledge of 
the location at that point would you locate the coal-sheds as they 
are located there? Is that a good and judicious location, in your 
judgment ? 

A. Yes, sir. 

Q. Or would you locate them somewhere else? 

A. I should think that was probably about as good a location as 
they could get. 

C. What is your judgment as to the necessity for the business of 
the road to have 2 sheds or one or more? 

A. That would depend very largely upon the amount of business 
to be done there. This coal business is somewhat in its infancy, and 
if that business gets to be at all to the proportions that we have been 
thinking it will, it will only be a short time when, if the business is 
to be done in that way, two sheds would be, if anything, too small 

for the business rather than too large. 
569 Q. In doing the coal business that you exchange betwee 
the 2 roads do you load and unload there? ä 

A. We don't now; we exchange cars. 
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Q. Then the necessity for the construction of the coal-sheds is to 
enable you to do business without the exchange of cars, not using 
each other’s cars? 

A. To do that and also to have a supply of coal located as near 
where it is to go finally as it can be. I suppose the idea of puttin 
the sheds there would be to enable the Green Bay, when they could, 
to take the coal from this point at their convenience and put it down 
there and have it there stored ready for the demand that might 
come. The coal business—coal usually has been stored up during the 
summer months, brought by lake up in this section of country, and 
stored at some point, and usually the road first receiving the coal 
can take this coal along in the summer and put it at the storage 
point better than they can later or when it gets to be late in the fall 
or early winter, when there is a great demand for coal. 

. These sheds, as I understand it, are for coal for transportation 
rather than coal for the use of the companies? 

A. Yes, sir. 

570 . It is not a supply of fuel for the railroad ? 

A. Not so much ; of course it might be a supply of fuel so 
far as the Omaha Line was concerned, but so far as the Green Bay 
road was concerned it would be a supply for fuel for transportation— 
transportation over their road. 

Q. How long do you understand those sheds to be as designed on 
the map? 

A. Well, I should judge them to be some 300 or 400 feet long; I 
don’t know the scale of the map, but, judging from the location of 
the land, I should think those were 300 or 400 feet long. It would 
be just about 400 feet; I did not know the scale of the map; I 
judged that simply from my knowledge of the ground there. 

Q. With your attention being called to the size, would you still 
think those 2 sheds are necessary for the business ? 

A. Yes, sir. : 

Q. Would the Neillsville track, as shown upon the map there, be 
any objection to putting the shops or engine-houses north of it? 

A. On this side? 

E. On that side. 

A- Well, that would, of course, depend somewhat upon the 
571 arrangement with the Neillsville Company for getting across 

the track there. The company owning this line, so far as 
putting the engine-house over here is concerned, it might be objec- 
tionable. They would have to cross everything here on the track. 
So far as a shop for some light repairs, or simply holding tools or 
that kind of thing, it might be put over here. The arrangement, of 
course, might be made with this company to have a track crossing 
over here—— 

Q. From all I understand, if everything was equal, you would 
have it south of the track rather than north ? 

A. Yes, sir. 

Q. Mr. Hatch, in your experience as a railroad manager, what 
length of depot grounds do you require or do you have, as a rule, 
at stations—every station—on your line! 
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A. We calculate to take about—our average ordinary local sta- 
tion—we take about 1,500 feet in length and 300 feet in width addi- 
tional to our right of way, making a strip of land through the 
depot ground of about 1,500 feet long and 400 feet wide. 

Q. That is the usual rule ? : 

A. Yes,sir; about the usual rule for ordinary local stations. 

572 Q. And, in reference to the arrangement of side tracks at 

local stations, about how many and how do you adjust that? 

Jam not talking of exceptional stations, like a crossing, as this is, 
but the average run of stations on your road. 

A. Well, ordinarily we put in upon the one side of the track— 
put ina station building, freight and passenger house together, and 
put in a side track, the station building being next to the main track 


and the side truck going back of it—outside of it. That is our usual - 


way of putting them in. 

Q. You have one side track back of your station-house, and the 
main track in front of it? 

A. Yes, sir—that is, for a small, ordinary station. Of course, if 
we find business increasing—the business of the road increasing— 
and want more passing places, we put in additional side tracks; but 
that is the ordinary local station. 

Q. At an ordinary local station about what is the length of your 
side tracks? 

A. Usually about 1,500 or 1,600 feet. 


By Mr. Case: 


Q. Mr. Hatch, in locating a side track at an ordinary station, if 
the side track was of sucha length that to pass a freight train 
573 with a passenger train it became requisite to put the passen- 
ger train on the side track, would you consider that side track 

long enough ? 

A. No, sir; I would not. 

Q. Then, in your judgment as a railroad man, there should be 
room enough on the side track to put the freight train and allow 
the passenger train to pass? 

A. Yes, sir. 

Q. With any cars that might be on the side track, that are load- 
ing there for local business, there should be ample room ? 

A. There should be ample room to put the freight train on the 
side track over and above the ordinary local business of the station. 

Q. Is it or is it not the custom among railroad managers to have 
at stations which are doing an average amount of business a loading 
and unloading track in addition to the side track upon which freight 
trains may use to pass or trains upon the main line. 

A. That depends, of course, upon the amount of business done at 
the particular station and upon the amount of business done over 
the road. Some stations, where they have but a few cars to load at 
a time, the side track usually should be long enough to accommo- 

date an ordinary freight train and the few cars that are ordi- 
574 narily loaded at that station. Now, if the business increases 
at that station so that they require more cars for their busi- 
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ness at that station so that there is not room to put a freight train 
on the side track and accommodate that business, then, I think, they 
ought to put in an additional side track. 

. That will do. 


The Master: Any questions, Judge Ellis? 
By Mr. EL L Is: Yes; just one or two. 


Cross-examination by Mr. EX. Lis: 


Q. Are the sheds noted upon this map necessary for the present 
business of the road, in your opinion—necessary to the present busi- 
ness of the road ? 

A. As the business is being done at present and the business of 
to-day, I don’t know as it is absolutely necessary for to-day’s busi- 
ness. 

Q. Has it been necessary in the past,so far as your knowledge 
extends ? 

A. I don’t think they have, so far as I know of. As I said before, 
I think the coal Lusiness is in its infancy. 

Q. Then your testimony relates mainly to what may become nec- 
essary in the future ? 

A. Yes, sir; so far as the coal-sheds are concerned. 

Q. So far as the coal-sheds are concerned ? 

A. Yes, sir. 
575 Q. Are you familiar with the volume of business that has 
been done upon this road during the last 5 years? 

A. I know nothing about it, except since last March. 

Q. I believe that is all until Mr. Kelly comes. 


The complainant then called as a witness Timotrny Case, who, 
being duly sworn, testified as follows: ' 


Direct examination by Mr. Case: 


Q. What is your present business? 
A. Superintendent of the road. 
Q. Of what road? 
A. The new organization is Green Bay, Winona & St. Paul. 
Q. What position do you hold toward the Green Bay and Minne- 
sota road ? | 
A. Receiver and general manager. 
Q. How long have you been connected with the Green Bay & Min- 
nesota road ? 
A. Since December, 1877. 
Q. Had you had any previous railroad experience; and, if so, for 
how many years? 
A. My first railroading was in 1849. 
Q. During your railroad experience have you had occasion to have 
charge of the operation of railroads? 
A. Yes, sir. 
576 Q. Is that among your duties at the present time? 
A. Yes, sir. 
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Q. Will you state what has been your experience, more particu- 
larly to the facilities which have been afforded you at the different 
stations, upon the Green Bay & Minnesota railroad as to room for 
doing business? We will take up the station at Seymour first. 

A. I would say in relation to Seymour 


Mr. Case: This is a map of Seymour, which is a tracing of the 
map of Seymour which has already been introduced in evidence by 
the defendants. I would like to have it introduced in evidence and 
marked Ex. 2. 


Def’t- objected as incompetent. 


The Master: If the objection is insisted upon it will be necessary 
to show that it is an accurate copy. 

By Mr. Case: I will show that. 

The Master: Let me understand. Is this, as you show it, a trac- 
ing of the map? 

By Mr. Cask: No, sir; there has been some changes on it. The 
tracing of the depot is the same. 

The Master: This is the map the defendants offered. Now put 
the other by the side of it. 


By Mr. Case: 


577 Q. Will you explain, then, from the map which is now be- 

fore you about your present facilities for business at Seymour, 
whether or no they are sufficient? If they are not sufficient, what 
is the objection to them, &c.? 


Def’t- objected as incompetent and immaterial. Objection over- 
ruled, to which def’t- excepted. 


A. The room has been so limited there that in passing trains we 
often have to side our passenger train and let the freight train pass 
on the main track, — — causes a detention of from 5 to7 minutes 
and sometimes 10 minutes by not having sufficient room or length 
there, sufficient side track for transferring and loading, where we 
have had stock and lumber and shingles, ties, and wood that are 
loaded at that point, and we found the room very inadequate at 
present—that we are occupying at the present time. 

Q. What addition should there be? 

A. It needs a longer side track on the south side extending—if 
we had one 1,500 feet extending out 200 or 300 feet further east than 
the present one does it would accommodate the business and leave 
our passenger cars free there. 

Q. Do you need room for any other purposes there ? 

A. We need room for piling wood ties and lumber. 

. Does this map, which I now show you, denote theamount 
578 of land which you need? (Shows witness Ex. 2.) 
A. It does. 

Q. If so, state what it is. Specify what you want in addition to 
what you have. 

A. Probably we want more at that point than is now in dispute, 
especially in length, but on account of not having sufficient bought 
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in length—of course, room can be used for piling our wood and ties 
and lumber yards there, and we need room for an elevator or ware- 
house. There is going to be a grain country there—a very good 
point for grain shipment. 

. Is there any coal business anticipated to be done at Seymour ? 
Do you need any facilities for doing coal business? 

A. Yes, sir; there will be quite a large local trade there. We 
need some coal shutes. 

Q. Is or is not this coal business a new business in which your 
road has lately engaged ? 

A. It is rather a new business. } 

Q. How much additional land do you require in measurement 
from that which you now have? Can you state about what is the 
length of land you need and about the width you require at Sey- 

mour ? 
579 A. Does that give us the length in dispute? As I said be- 
fore, I think we need to run out here. 

Q. How much longer do you want the side track to be than it now 
is? , : 

A. I think it is 600 or 700 feet mentioned there. 


The MASTER: 


Q. The length was given on the previous examination. Isn’t it 
stated on the map? 

A. I think not. I think we need 1,400 or 1,500 feet, to say the 
least, there, at that station, in length. As J said, there may not be 
that amount down in length; that is now in dispute. Of course, 
when we come to lumber yard and tie and — ground, why we 
— = in width on account of our being limited there in the 
ength. , 


By Mr. Case: 


Q. How much wider do you need the land than you have now ? 

A. I don’t know what that width is there. The great want is for 
lumber yard and tie and wood ground there, to make use of for the 
business there. It has become practically inconvenient to purchase 
wood and ties along between stations, and we are buying altogether 
at stations, and we cannot get the ground to pile wood and ties up 

instead of buying it between stations, as it is impracticable 
580 nov, on account of the business of the road, in our loading of it 

between stations, and we have not the protection between sta- 
tions. Incendiaries have burned up wood for us between stations. 
It disappeared in some way suddenly, and we cannot take care of it 
unless we have it near our stations. We need the room for that 
purpose. 

Q. You need that room at the present time, do you, that you 
— testifying to- that additional room for the business of the 
road 

A. Yes, sir. 

Q. Mr. Kelly testified this 5-acre lot was a thousand feet in length, 


and, about, in width 225 feet. You say that you need 1,500 feet in 
length? 
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A. 1,500 feet in length, and about 400 feet in width at Seymour. 


The MASTER: 


Q. Now, right there in that connection, having stated now what 
you need, state what you have in length and width, and tell it all 


particularly. 
A. I think we have 600 —. 
By Mr. Cask: 
Q. Mr. Kelly testified the length of the side track was about 600 
feet. 


581 A. Between 600 and 700 feet the present side track is. 
Q. And you need one 1,500 you say? 
A. Yes, sir. ; 
Q. He also testified the width is 325 feet, including the right of 
way across that plat. About how much do you think you need, in- 
cluding your lumber yards and coal-yards—you spoke of a ware- 
house—about how much do you require? 


The Master: Q. Let him answer my question. 


A. I don’t think there is at the present time more than 200 fect 
in width that is occupied there. 

Q. I want to know how much you have at the present time. 
A. 150 to 200 feet, I think, that is occupied now, but somewheres 
in = — of 600 feet in length by about 150 to 200 feet 
in width. 


By Mr. Case: I would also like to introduce the recorded map of 
— village of Seymour in evidence and have that marked Ex- 
vibit 3. 


Def’t- objected as incompetent and im material. 


The Master: You propose to show by somebody that it is a cor- 
rect map? 
By Mr. Case: I will have to show it from the face of the 
582 map itself. It has been duly recorded. I don’t understand 
that there will be any particular question as to this map. 
The simple question is io the boundaries and localities are shown 
to be correct. 
The Master: I will admit the map. 


Objection overruled, to which def’t- excepted. 


By Mr. C.se: 
Q. Will you state about your present facilities at Black Creek ? 


The Master: Wouldn’t it be as well to dispose of this first? 
Would not it be as well to cross-examine as to this? 

By Mr. Case: I think it would be the best way to cross-examine 
upon these points. That is the custom we have pursued before. 
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in length—of course, room can be used for piling our wood and ties 
and lumber yards there, and we need room for an elevator or ware- 
house. There is going to bea grain country there—a very good 
point for grain shipment. 

O. Is there any coal business anticipated to be done at Seymour? 
Do you need any facilities for doing coal business? 

A. Yes, sir; there wili be quite a large local trade there. We 
need some coal shutes. 

Q. Is or is not this coal business a new business in which your 
road has lately engaged ? 

A. It is rather a new business. 

Q. How much additional land do you require in measurement 
from that which you now have? Can you state about what is the 
length of land you need and about the width you require at Sey- 

mour ? 
579 A. Does that give us the length in dispute? As I said be- 
fore, I think we need to run out here. 

Q. How much longer do you want the side track to be than it now 
is? . 
A. I think it is 600 or 700 feet mentioned there. 

The Master: 


Q. The length was given on the previous examination. Isn’t it 
stated on the map? 

A. I think not. I think we need 1,400 or 1,500 feet, to say the 
least, there, at that station, in length. As J said, there may not be 
that amount down in length; that is now in dispute. Of course, 
when we come to lumber yard and tie and wood ground, why we 
— — in width on account of our being limited there in tlie 
ength. 


By Mr. Case: 


Q. How much wider do you need the land than you have now ? 
A. I don’t know what that width is there. The great want is for 
lumber yard and tie and wood ground there, to make use of for the 
business there. It has become practically inconvenient to purchase 
wood and ties along between stations, and we are buying altogether 
at stations, and we cannot get the ground to pile wood and ties up 
instead of buying it between stations, as it is impracticable 
580 nov, on account of the business of the road, in our loading of it 
between stations, and we have not the protection between sta- 
tions. Incendiaries have burned up wood for us between stations. 
It disappeared in some way suddenly, and we cannot take care of it 
unless we have it near our stations. We need the room for that 
purpose. | 
Q. You need that room at the present time, do you, that you 


— 22 testifying to- that additional room for tlie business of the 
road? 


A. Les, sir. 
Q. Mr. Kelly testified this 5-acre lot was a thousand feet in length, 


and, about, in width 225 feet. You say that you need 1,500 feet in 
length ? 
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A. 1,500 feet in length, and about 400 feet in width at Seymour. 


The MASTER: 


Q. Now, right there in that connection, having stated now what 
you need, state what you have in length and width, and tell it all 
particularly. 

A. I think we have 600 —. 


By Mr. Case: 


Q. Mr. Kelly testified the length of the side track was about 600 
feet. 
581 A. Between 600 and 700 feet the present side track is. 
Q. And you need one 1,500 you say? 

A. Yes, sir. 

Q. He also testified the width is 325 feet, including the right of 
way across that plat. About how much do you think you need, in- 
cluding your lumber yards and coal-yards—you spoke of a ware- 
house—about how much do you require? 


The Master: Q. Let him answer my question. 


A. I don’t think there is at the present time more than 200 feet 
in width that is occupied there. : 

Q. I want to know how much you have at the present time. 

A. 150 to 200 feet, I think, that is occupied now, but somewheres 
in — — of 600 feet in length by about 150 to 200 ſeet 
in width. 


By Mr. Case: I would also like to introduce the recorded map of 
— village of Seymour in evidence and have that marked Ex- 
vibit 3. 


Def’t- objected as incompetent and immaterial. 


The Master: You propose to show by somebody that it is a cor- 
rect map? 
By Mr. Case: I will have to show it from the face of the 
582 map itself. It has been duly recorded. I don’t understand 
that there will be any particular question as to this map. 
The simple question is io the boundaries and localities are shown 
to be correct. 
The Master: I will admit the map. 


Objection overruled, to which def’t- excepted. 


By Mr. Case: 
Q. Will you state about your present facilities at Black Creek ? 


The Master: Wouldn’t it be as well to dispose of this first? 
Would not it be as well to cross-examine as to this? 

By Mr. Case: I think it would be the best way to cross-examine 
upon these points. That is the custom we have pursued before. 
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By Mr. EL Lis: Mr. Case is here in town, and perhaps it would be 
unnecessary for mo to cross-examine him now if Mr. Kelly is going 
to cross-examine him. 

By Mr. Cask: I shall certainly have to file my former objection 
to any cross-examination being conducted hereafter without an ex- 
press order of the court. We are here by consent of the parties and 
upon stipulation, and it is their duty, if they are going on to take 

this testimony, to cross-examine at the present time. Do | 
583 understand your honor to rule that this entire cross-examina- 
tion shall be put off for some future date ? 

The Master: The application has not been made. 

By Mr. Cas: We would like them to take some action here, be- 
cause I shall refuse to go on any further until they are ready to cross- 
examine. 

By Mr. E Lis: J intended to be understood as asking that Mr. 
Kelly be permitted to cross-examine the witnesses. 

By Mr. Case: The def’ts are represented by counsel. 

The Master: I suggested that the cross-examination as to this 
village of Seymour might be made now in the same way that we 
did when we examined Mr. Kelly, taking up each town by itself. 
Now, as I understand, you don’t wish to do that. 

By Mr. EI. LIs: Only for the reason stated, that Mr. Kelly is not 
here present. 

The Master: You can go on with the balance of your testimony, 
if you choose, as to the balance of the places. 

By Mr. Case: I shall refuse to do that. 

The Master: I cannot help myself. | 

By Mr. Cask: That is, if your honor rules against me, I shall 

insist upon the cross-examination taking place now. I now 
581 move that the cross-examination shall take place. 
The Master: Do you object? 5 

By Mr. EL.. is: I have already asked that Mr. Kelly be permitted 

to do that on his return, which will be as early as to-morrow morn- 


ing, and if that time does not suit the master or the counsel some 


other time be set which will suit. 

By Mr. Case: I would like to oblige them, if I could, but I am 
compelled to go away to-night and shall be obliged to be away 10 
or 15 days; we are here in good faith ; the counsel on both sides are 
here; there is no reason for delay. 

The Master: It would seem that Mr. Kelly made an effort to be 
here and failed, and to say that he cannot be permitted to cross-ex- 
amine these witnesses would seem to be an arbitrary exercise—to say 
the least, a very doubtful exercise—of power on my part. 

By Mr. Case: He has his own counsel. 

The Master: It was stated that he was of counsel himself. It 
would seem a very arbitrary exercise of power on the part of the com- 

missioner to refuse Mr. Kelly an opportunity to eross- examine 
585 any of these witnesses. As to the time of the cross-examina- 


tion, of course, I will make myself subject to the pleasure of 
the parties. 


Complainant excepted. 
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Further taking of testimony adjourned until November 29th, 1881, 

at 9 o'clock a. m., at Cook’s Hotel, in Green Bay. 

JAMES H. HOWE, 
Special Master. 


586 Testimony of Sundry Witnesses Taken Before Honorable James 
II. Howe, Special Master in Chancery. 


In the Circuit Court of the United States for the Eastern District of 
Wisconsin. In Chancery. 


Tixorn Case, Receiver of The Green Bay & Minnesota Railroad 
Company, Complainant, 
v8. 


Davip M. Ki. I. v, Henry Ketrcuum, Georce Hines, and Tue Ar- - 
CADIA MINERAL Sprincs Company, Defendants. 


NovEMBER 291TH, 1881—9 a. m. 


Parties met, pursuant to adjournment, at Cook’s Hotel, at Green 
Bay, Wisconsin. 

*resent: Honorable James H. Howe, master ; Theodore G. Case, 
Esq., counsel for complainant ; David M. Kelly, Esq., counsel pro se ; 
E. H. Ellis, Esq., counsel for defendants Kelly and Ketchum; S. P. 
Powers, Esq., counsel for defendants Kiles and The Arcadia Mineral 
Springs Company. 

Mr. Case: I would like to have a — your honor as to the 

nature of any testimony that may be admitted by you upon 
587 behalf of the defendants from this time forward. 
The Master: Upon what point? 

Mr. Case: Upon the character of the testimony ; whether it is to 
be strictly in rebuttal or whether your honor is going to allow any 
more. 

The Master: Do you wish to offer any testimony, gentlemen ? 

Mr. EI. Lis: I suppose we may, but I understand that Mr. Case’s 
examination is not concluded—the examination of the receiver. 

Mr. Case: I am not ready to call him again at present; I wish to 
have a ruling of the court. 

The Master: I shall receive any testimony that is offered, Mr. 
Case, this morning from any parties. 

Mr. El Lis: If the witness whose examination was commenced 
before the adjournment is not to be pursued further, I would like to 
have the minutes of the testimuny to which Mr. Kelly refers before 
we proceed any further. 

The Master: The minutes of the testimony is here. Have you 
any testimony to offer this morning, Mr. Ellis? 

Ir. Elis: Not now. 

Judge Powers: We have no testimony to offer until the com- 
plainant has closed. 

Mr. Case: May it please your honor, I think I have aright 

588 that the court — on the character of testimony to be ad- 
mitted hereafter. The parties have already introduced their 
62—147 
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testimony, and I claim as a matter of right that they must introduce 
testimony which is strictly in rebuttal. 

The Master: I shall receive any testimony that is offered under 
the terms of this order until this testimony is closed. 

Judge Powers: I have not been here always. I ask for informa- 
tion if there has been any testimony offered relative to the amount 
of land required at Blair and Arcadia? 


E. C. Case, produced as a witness on behalf of complainant, being 
first duly sworn, testified as follows: 


Direct examination by Mr. Case: 


Q. Mr. Case, what is your present profession, or have you a pro- 
fession ? 

A. I have. 

Q. What is it? 

A. A civil engineer. 

Q. How long have you been civil engineer? 

A. I have been at that profession for about 12 years. 

. What departments have you been engaged in? 

A. Location of railroads, construction of the same, laying out of 
town lots, laying outside tracks of railronds, depot grounds, and 
incidental switches required for the use of railroads, as well as oper- 

ating railroads. 
589 Q. On what roads have you been engaged ascivil engineer? 
A. Sussex railroad of New Jersey, International and Great 
Northern railroad of Texas, and Delaware and Lackawanna and 
Western railroad. 

Q. Are you engaged upon any railroad now in the capacity of 

civil engineer? 5 
A. Yes, sir; upon the Green Bay, Winona & St. Paul railroad. 

Q. Are you engaged at present in superintending the construc- 
tion of any railroad besides the Green Bay, Winona, & St. Paul? 

A. Yes, sir; the Green Bay, Stevens Point & Northern railroad. 

Q. Have you ever been engaged in the operation of railroads ? 

A. Yes,sir; [have been engaged in the capacity of general super- 
intendent. ; 

Q. Of what road ? 

A. The Sussex railroad of New Jersey. 

Q. For how long time? 

A. For a period of about four years. 

Q. What other duties have you at the present time besides that 
of chief engineer of the Green Bay, Winona & St. Paul railroad? 

A. That of general freight agent. 

Q. Does that business require you to observe the amount of 
room that is necessary at stations for the transaction of freight 
business? 3 
590 A. It does; it requires an observation at every station 

along the line of railroad relative to the side-track room we 
have—relative to the room we have for the erection of elevators, 
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warehouses, and stock-yards, lumber yards, and coal-yards that may 
be located for the purpose of carrying on the business properly. 

Q. Have you ever noticed the room that was requisite at the sta- 
tion of Seymour—that is, requisite now or that may be desired in 
the future at Seymour, Merrillon, Black Creek, Manawa, Blair, 
Whitehall, and Arcadia? 

A. I have. 

In your opinion, what amount of property does the Green Bay, 
Winona & St. Paul railroad need at these stations to do the business 
which is now being done or which may be done in the near future, 
with the exception of the station of Merillon—about what amount 
of property in genergl terms? 

A. All railroads that I have been located on we have established 
a rule, required for the immediate business and for the near future. 
that is to follow, that we deemed from 1,800 to 2,000 feet in length 
by about 400 feet in width necessary for every station that was lo- 
cated along the line of the road 

Q. What is generally necessary? 

591 A. And of that amount, in my mind, would be absolutely 

necessary in connection with the Green Bay, Winona & St. 
Paul road at the present time, for two reasons: First, that this road 
has been running for a number of years and its business has accumu- 
lated different from what a new road would be; second, if a new 
road — 2 that amount of land a road that has been running for 
a period of seven or eight years would require tliat amount, if not 
more; but, in my estimation, I think that a distance in length of 
1,800 feet by about 400 feet in width would be required at all the 
stations referred to, with the exception of Merrillon. 

Q. If the railroad company should require, in its ordinary busi- 
ness, at its ordinary stations the amount of land which you state to 
be necessary would it require any additional land, provided it 
should embark in a new business in connection with its other busi- 
ness? If it should embark in the coal business would it require 
any more room for coal-vards or warehouses for coal—for storing 
in coal? 

Objected to by counsel for defendants and objection overruled by 
the master; to which ruling of the master defendants’ counsel then 
and there duly excepted. 


592 A. That would depend a great deal upon the nature of the 
business done at every town. Of course, if coal traffic is done 
to the extent that it is done in our Eastern towns, why, coal-yards 
and transfer sheds and stock-yards, I should say, would fully cover 
that much ground, and perhaps, in a measure, more. From the 
ordinary observation that Shows given, it would cover ground 1, 800 
feet in length by 400 feet in width. If they entered in the coal 
business as some of our roads in the East do they would naturally 
handle coal in that way and have coal-yards for people to obtain 
coal from instead of delivering it at the railroad track. 
The Master: I understand you to say the coal business at any 
of the stations would result in additional ground being needed to 
transfer it? 
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A. Yes, sir. 

Mr. Case: Is there any coal business at the present time being 
done on the Green Bay, Winona & St. Paul road to any light or 
great extent? 

A. The coal business of the road has started since my connection 
with the same, and we are at the present time distributing, receiving 
coal rather, at Green Bay, and distributing it from here to Merrilion, 
and thence to St. Paul. It has but recently started and no 

transfer. 
593 Q. Is it contemplated to erect coal-yards along the line of 
the Green Bay, Winona & St. Paul road? 

A. My instructions from the president and officers of the Green 
Bay, Winona & St. Paul road are to the effect that we expect to do 
an immense coal business over this road, and that any further im- 
provements that are made on the line of the road are made with a 
view of giving us ample room, and with the facilities of putting in 
coal-yards along the line for the distribution of our coal. 

Q. Have you ever noticed the station facilities at Arcadia? 

A. I have.“ 

Q. State if you can, accurately as you can, the extent of the present 
facilities and what is desired there in addition to the present facili- 
ties ? 

A. As it is now, at the station of Arcadia, we have but one side 
track, and a very short one at that, and very close to the main line, 
giving very little room for the receiving of live stock in and no 
room for the receiving of our lumber and for the erection of a lumber 
yard, and no room whatever for putting up of coal-yards there now. 

Q. Are the present facilities for grain ample at the present 
594 time, at that point? Is there any more room needed for ad- 

ditional warehouses or elevators to handle them. 

A. If the large amount of shipments require us to put up an ele- 
vator—which is more than probable it may be made—there is not 
room enough there for grain purposes. 

Q. About how close to the depot is the side track you speak of— 
directly abbuting it, is it? 

A. It is running parallel with it and a distance of about 25 or 30 
feet from the main line. | 

Q. Are there any buildings which are directly contiguous to the 
side track, the room upon which they stand are needed for railroad 
purposes ? 

A. There are buildings now standing there occupying in a great 
measure—in fact, are encroaching upon—what I should call depot 
grounds, If I should attempt to lay out the grounds requisite for 
the station it would extend to the ground occupied by these build- 
ings. 

Q. About how close to the depot, and upon which side are these 
buildings? For instance, is there an hotel there that is standing 
upon depot ground ? 

A. There is an hotel now standing upon depot ground on the 
south side, I should judge from the points of the compass, of the line 
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running east and west, on the south side of the line, which is en- 
croaching a little on the depot ground. 
595 Q. About how close to the depot is that hotel, in your 
opinion ? | 
A. Well, taking the east side of the depot as the measurement, I 
think it is about 25 feet to the outside limit of the hotel. 


The Master: You mean 25 feet from the building itself? 


A. Yes, sir; from the depot building itself—from thesouth corner 
of the depot to the north corner of the hotel. 


Mr. Case: Now your guoge is a standard guage. If at an ordinary 
station the company desires from 1,800 feet in length by 400 feet in 
width, about how much of the land in width which is required there 
at Arcadia would embrace the ground covered by the hotel ? a 

A. I have never taken measurements, but I could judge it would 
take pretty nearly the whole of the building. 

Q. More than all the building. For instance, taking a pioce of 
land 200 feet wide on each side of the depot building, would it or 
would it not more than embrace the hotel there? 

A. Yes, sir; it would more than embrace the hotel. 

Q. And that you think is requisite for railroad purposes ? 

A. Yes, sir; I do. 


596 The Master: Taking 200 feet from the depot building or 
from the center of the main track ? | 

A. From the centre of the main track. 

Mr. Case: Why is it, in your opinion, that we could not take 200 
feet on the north side of the track at Arcadia ? 

A. I understand that there are parties owning the property there 
that purchased ; there are parties there that have purchased it. 

Q. The title is not in the name of the defendants? 

A. No, sir; not in the name of the defendants. 

. Well, then, suppose that we take 100 feet on the north side of 
the depot at Arcadia, then how much would be required on the south 
side of the depot? 

A. It would require us to have 300 feet. 

Q. And that would then embrace the hotel and one or two addi- 
tional buildings? 

A. I think it would ; yes, sir. 

Q. How about the present side-track facilities there at Arcadia? 

A. The side tracks are short and inadequate to the business. 

Q. Is there any more needed ? 

A. Yes, sir; in fact we should require another side track there of 
a great deal more length than the one there at — for the pass- 
ing of trains alone, using the present side track for unloading and 

disposing of freight. 
597 Q. Upon which side of the depot should the side track 
be located for the convenience and necessary use of the rail- 
road business—upon the side the hotel is upon ? 
A. Well, yes, sir. 
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Q. Now, we will take up the station of Manawa. 
had occasion to examine the grounds at Manawa ? 
A. Yes, sir. 
Q. (Handing witness Exhibit 1.) Was that tracing made under 
your directions? 

A. Yes, sir. 

(Q. From what was it made? : 

A. From copies found in the engineer's office of the Green Bay & 
Minnesota railroad. 

. Was it made from this map which has been introduced here 
(handing witness map marked Exhibit D)? 

A. Yes, sir. 

. That map was made under your direction, was it? 

A. It was. 

. (landing witness map marked Exhibit 2 upon the part of the 
complainant.) Was that tracing made under your directions ? 

A. It was. 

. Why was it made; was it made from this map (handing wit- 
ness maps marked Exhibit No.3 upon the part of the complainant)? 

A. Yes, sir. 

(). Describe it accurately as you can the present facilities which 
the railroad has for doing business at Manawa, and also what is 

necessary in the future. 
598 A. Well, I think that would be impossible for me without 

a map of the grounds; nothing more than that since the 
depot ground has been located there. There has been an additional 
side track constructed there running down to the stream where saw- 
mills have been located, about a mile or a mile and a half from the 
station. I think it runs through some part of the depot ground, 
and also runs through some tract of land belot:ging to some of these 
defendants, and to show that more clearly and the amount of room 
required it is necessary for me to have a map in order to explain to 
the court. | 

The Master: Do I understand you, Mr. Case, that a track a mile 
long has been built from the main track at the station ? 

A. Yes, sir; extending down to saw-mills which the company is 
doing business with; running with the property belonging to these 
defendants, as I understand it. It is right near the station, running 
off the depot grounds down to these mills. 

Mr. Case: Take the village of Whitehall. Have you had an op- 
portunity of examining the room and facilities there? 

A. Yes, sir. 

Q. What are they? 

A. The side track is too short there. 

The Master: Here is the map of Whitehall. 
599 Mr. Case: Now, this map which I show you is, a map 
which has been introduced as evidence by the defendants, 
and upon it a tracing which denotes the amount of land which 
was necessary for railroad purposes at the time this map was made, 
which, I. believe, was: some time in 1873 or 1874. Is that amount 
at the present time sufficient for railroad purposes? 


Have you ever 
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A. It is not. I observe that there is no robin here for lumber 
yard, no room for a coal yard, and no room at all for an elevator— 

rain elevator. They have to have this room here for the dispatch- 
ing of the business, us it increases from time to time, on the road, 
and I consider that an additional side track on this side (indicating) 
would also be necessary. 

Q. Would there be any room needed for coal yards? 

A. I stated the room was required for coal yards and for lumber 
yards as well. 

. You stated at a time here you wanted land 2,000 feet in length 
by 400 feet in width. Is Whitehall an ordinary station or is there 
more than an ordinary amount of business done at Whitehall ? 

A. Whitehall is a station of quite some business and it is increas- 
ing every day, and the prospects are that the shipments of 


600 pe, oe and grain from that station are about as large, in fact — 


are larger now than from Merrillon alone, I should think. 

Q. Applying the rule which you have stated, would it require any 
more land than is needed at an ordinary station ? 

A. I should think the land by distance of about 2,000 feet in 
length by 400 feet in width, with possibly an extension of 50 or 100 
feet more, would perhaps cover the gound. 

Q. Extending in width and length ? 

A. Yes, sir. . 

Q. Take the station of Merrillon—this map whicli has been in- 
troduced in evidence on behalf of complainant. Did you cause this 
map to be made under your direction ? 

A. Yes, sir. 

Q. State as accurately as you can what these lines denote and 
what the character of the business requires it to be done at Merrillon 
at the present time and also in the future, and what road the busi- 
ness is done with. 


Objected to by counsel for the defendants so far as it relates to the 
future business of the road, and objection overruled by the master ; 
to which ruling of the master defendants’ counsel then and there 
duly excepted. 


A. We are at present transporting coal received at Green Bay by 
this road with dock facilities very small and inadequate to 
601 the storage of the room here. We are receiving this coal and 
dispatching it to St. Paul for the present by the way of Mer- 
rillon. It is our intention to construct transfer coal-sheds at this 
point to store our coal here aud distribute the same as orders are 
received from the St. Paul region, and to do that work I went on the 
round myself to stake out the side tracks and these transfer sheds 
ocated with three side tracks on each side uf the centre track run- 
ning up to the centre of the depot, and have the unloading done 
from buckets and coal-cars—to transfer them cheaply by gravita- 
tion—by fall. 
The Master: The centre tracks are elevated tracks? 
A. Yes, sir; and this outside line (indicating) is a connection with 
the Chicago, Minneapolis & St. Paul Line to our point with the 
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Green Bay, Winona & St. Paul at that point where we transfer our 
business by switch-cars. 
Mr. Cask: Is there any other business besides coal handled be- 
tween those two roads? : 
A. Yes, sir; large quantities of lumber and also quantities 
of— - 
Q. Flour? 
A. And flour, as well. 
Q. In your opinion as a railroad expert, then, is that land 
602 which you indicate by lines upon the map necessary for the 
business at the present time at that junction point and for 
business that may be done in the future? 


Objected to by counsel for the defendants so far as it relates to the 
future business of the road. Objection overruled by the master; to 
which ruling of the master defendants’ counsel then and there duly 
excepted. 


A. In my estimation it requires it; every inch of it. We cannot 
construct and get out everything without we have the property to 
lay out. 

0. In regard to Merrillon: Then if the business would increase 
proportionately in the future would there be any more land at Mer- 
rillon needed over in this direction (indicating)? 

A. The land would be required even at present. The town lies 
here, as these plats will show (indicating), the right leading from the 
town in this direction (indicating), and trains passing there as well. 

Q. That land is wanted for necessary room for coal ? 

A. And for lumber for town distribution. 

The Master: These tracks are open at present? 

A. Yes, sir. 

Mr. Case: And this land would be needed for coal business (indi- 
cating)? 


A. Yes, sir; for lumber and coal yards. 
603 —. These sheds which you have indicated is for the in- 
creasing business ? 

A. Yes, sir; and the distribution of coal consigned to points in 
the northwest ; and these coal-sheds would be used in addition to 
relieve our stockage at Fort Howard and stocking these transfer 
sheds and distributing from there to relieve us here. 

Q. Then the road needs not only the land indicated by this line 
here, but also additional land ? 

A. Just as marked on the map for coal and lumber yards. 

Q. State as accurately as you can about the amount of land which 
is needed at Black Creek for business at the present time and for 
business in the near future. 

A. I cannot call any special requirements to mind at Black Creek 
just now. . 

Q. Do you call anything more to mind ? 
A. No, sir. 
. At Blair—what is your opinion of Blair? 
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A. Our requirements should extend about the ordinary limits 
that is necessary for a station business. 

Q. What is it you stated the ordinary limits to be? 
A. From 1,800 to 2,000 feet in length by 400 feet in width. 


Cross-examination by Mr. KELLx: 


604 Mr. ExLis: I move to strike out all the testimony of this 

witness relating to the extent of grounds which may be needed 
in the future business of the road beyond what is now necessary. I 
make that motion to strike it out before the cross-examination is en- 
tered into. 

The Master: The motion is denied. 

Mr. EL. LIs: I move also to strike out all the testimony which has 
been received on the part of the complainant with reference to the 
extent of ground that may be necessary for the future business of 
the road beyond what is now necessary. 

The Master: The motion is denied. 


By Mr. KRI Lv: 


Q. Mr. Case, the complainant receiver in this case, is the general 
manager of the new organization, is he not—the Green Bay, Winona 
& St. Paul railroad? 

A. Ves, sir; I believe so. He was elected by the board of directors 
vice-president and general superintendent. 

Q. Then the complainant receiver has charge of the organization 
at the present time? 

A. Yes, sir. 

Q. As officer-in- chief? 

A. Ves, sir. 

Q. What relation do you bear to the complainant receiver? 

A. He is my father. 

Q. What office did you hold under the complainant receiver? 
605 A. I held the office, previous to his discharge—about a 
month, I think—as chief engineer and general freight agent. 

Q. When was the complainant receiver discharged ? 

A. I do not mean the discharge of the receiver, but the transfer 
of the Green Bay & Minnesota property to the Green Bay, Winona 
& St. Paul road. 

. Then we understand that you held the office under the com- 
plainant receiver for about a month prior to the transfer of the prop- 
erty to the new organization? 

A. Yes, sir. 

Q. And that office was that of chief engineer and general super- 
intendent? 

A. General freight agent. 

Q. What office do you now hold, Mr. Case, under the new organi- 
zation ? 

A. The same. 0 

Q. You have been testifying, I understand, as an expert, alleged. 
Say what has been your connection with railroads in the past. 
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A. My connection has been as assistant engineer principally in 
the engineering department of the International & Great orthern 
road. I was principally assistant engineer of that road pending the 

course of construction ; on the Delaware, Lackawanna & West- 
606 ern railroad. I was assistant engincer of that road, and also 

had charge of work on the construction of the Bergen tunnel, 
and when severing my connection with the engineering department 
I was general superintendent and manager of the Sussex railroad, 
of New Jersey. : 

. What roads were you the operating officer of, or one of the 
operating officers? 

A. I have just stated my operating capacities of one road, the 
Sussex railroad, of New Jersey. 

Q. And how long were you in charge of the operation of tlrat 
road ? 

A. About four years. 

. What is the length of that road, including main line and 
branches ? 

A. About 38 miles, I think. 

Q. Then, until you became connected with this complainant re- 
ceiver and the new organization, your experience as an operator of 
railroads was limited to the Sussex road, was it? 

A. Handling of trains and moving of the business on railroads— 
yes, sir; it was wholly connected with that. 

Q. Then when you were acting as engineer-in-chief and assistant 
engineer you had nothing to do with the operating of these roads? 

A. The roads | have previously mentioned? 

Q. Yes. 

607 A. No, sir; but I observed my instruetions from our chief 

engineer and in consultation with the general manager of these 
roads relative to the amount of property and side tracks and room 
required, and I had charge of the International road ; in fact, super- 
vising the laying out of side tracks and towns and their facilities 
for doing the business relative to the operating of the road. 

a But you had no connection with the business proper of the 
road ? A 

A. No, sir; not with the transportation part of it. 

Q. You stated you were assistant — freight agent or general 
freight agent of the Green Bay and Minnesota road about a month 
before the property was transferred ? 

A. Yes, sir. 

Q. Had you ever any experience before as general freight agent 
of a railroad? 

A. Not in the capacity of general freight agent; in the capacity 
of a manager of a road. 

Q. I understand that ; manager of the Sussex road ? . 

A. Yes, sir. 

Q. At what time was this property transferred to the new organi- 
zation, of which your father is now officer-in-chief ? 

A. I think the 15th of October. 
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Q. And since the 15th of October, then, you have Leen in the 
employ of the new organization as assistant general freight 
608 agent or general freight agent? 
A. I have. 
Q. When was this road built, Mr. Case? 
A. What road do you refer to? 
. The present road, of which vou are the general freight agent. 


Objected to by counsel for the complainant, because the witness 
has stated that he has only been connected with the road about a 
month. Objection overruled by the master; to which ruling of the 
master complainant’s counsel then and there duly excepted. 


A. I cannot give that. 

Q. Then I understand from yous testimony that prior to your con-. 
nection with the road, a month before the property was transferred, 
you knew nothing of the business of the road personally ? 

A. No, sir. | 

Q. What was the business of the Sussex road, of which you were 
the manager, Mr. Case? 

A. Principally transportation of coal and iron ores and some lum- 
ber traffic. 

Q. How many stations were there on that road? 

A. About ten stations. , 

Q. What were the size of the side tracks at those ten stations? 

A. The exact length of them? 

Q. The exact length and width. 

609 A. Well, the average, I suppose, about 700 to 1,000 feet in 

length and our width varied from 80 feet to 150 feet, but our 
handling of cars upon that road was different from handling cars on 
these Western roads, owing to the fact that our heavy locomotives 
could hot handle the tonnage that they can on these Western roads 
constructed with ordinary side-track facilities. We could handle 
matters with less room there than we can here. Our freight trains 
run off more. 

Q. I understand you, Mr. Case, to testify as to the length and 
width of side track ? 

A. Yes, sir; I did. 

Q. Then your testimony is predicated on your observation and 
nothing else? 

A. On my experience with the International & Great Northern, 
which was altogether for a period of seven and a half years pending 
its construction of 5} miles of road at that time and of that road’s 
business that I am testifying about of the requirements of that road. 
The property that we used at that time would come wholly under 
the same requirements here. | ; 

Q. But you speak from observation and not from experience, as 
you had nothing to do with the freight traffic of those roads to which 

you have just alluded ? 
610 A. I speak from the points that we acquired. The general 
manager, in consultation with the chief engineer, concluded 
that we needed this amount of room on that road and that the busi- 
ness required it. 
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Q. Mr. Case, you said something about the coal business of the 
road ; explain what the coal business of the Green Bay, Winona & 
St. Paul road is—how many tons have passed over that road within 
the last twelve months. 

A. Well, I cannot call anything back within twelve months. 

Q. I will take the last six months. 

A. I should think we transported over the road in the neighbor- 
hood of 10 or 12 thousand tons during the last six months. 

Q. And where did that coal go to? 

A. To points on the Chicago, Minneapolis & St. Paul road—prin- 
cipally to St. Paul. 

Q. By what station? 

A. By the way of Merrillon. 

Q. Was that coal transferred at Merrillon? 

A. No, sir. 

Q. Did it go through in the same cars? 

A. Yes, sir. 

Q. How much of that 1,000 or 1,200 tons of coal were transferred 
or delivered at Seymour? 

A. Not any of it. 

Q. How much at Black Creek ? 

A. Not any. 

Q. How much at Manawa? 

A. I do not think any at that point. 
611 Q. How much at Blair? 
A. I do not think any at that point. 

Q. How much, at Whitehall? 

A. I think we have distributed coal along those different points, 
but in small lots. I could not speak intelligently on this subject 
without reference to our books in regard to this mattér. 

Q. Well, how much do you presume, then, from your best knowl- 
edge and best recollection, has been distributed at Blair, for instance, 
during the last six months? 

A. Well, I could not state at all whether any amount, or if any 
at all, without this assistance. 

. And about how much at Arcadia? 

A. If we take the coal that is expected to be transported aver this 
road—bituminous coal which the managers of this road distribute 
along the line of the road and the anthracite coal coming from the 
mines in Pennsylvania, and it is for the requirements of that busi- 
ness that I say that the road should necessarily have the amount of 
room that I state in my evidence. 

Q. Were you never in the coal business, Mr. Case? 

A. No, sir; I have laid out coal shutes, in connection with 

612 stocking coal, to hold coal in reservoirs waiting the disposi- 

tion of tide-water orders on the Delaware, Lackawanna & 
Western road. ; 

Q. How much coal passed over the Sussex road, of which you 


were the general manager, in any twelve months during which you 
were connected with it? : 
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Objected to by counsel for complainant and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


A. I cannot tell, close. 

Q. Give your best recollection, please. 

A. Well, I should judge, from 70,000 to 75,000 tons a year. 

Q. Then, notwithstanding 70,000 to 75,000 tons a year passed over 
the Sussex road, of which you were the general manager, and not- 
withstanding the side tracks were but 800 to 1,000 feet in length 
and from 80 feet to 100 feet wide, the side tracks were sufficient for 
that amount of business? 

A. Yes, sir; but the bulk of that coal went to a large furnace 
that we had on the road. The side track at that point would cover 


a distance of altogether in the length and used for the delivery of. 


the coal—that would cover a distance of about a mile, I 
613° should think. 
Q. Are there any coal furnaces on the line of the Green 
Bay, Winona & St. Paul road? 
A. There are not; no, sir. 
Q. You have spoken about the intention of some parties to dis- 
tribute coal on the line of this road. Will you please state who these 
parties are ? 


Objected to by counsel for complainant and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


A. John I. Blair, W. E. Dodge, and Samuel Sloan. 

Q. Is the Green Bay, Winona & St. Paul Railroad Company, as a 
company, interested in any coal mines or any coal traflic, except as 
carricr ? 

A. The Green Bay, Winona & St. Paul road is not interested in 
any coal companies that I know of. 

Q. Then I understand that these parties who intend to do this 
enormous business are other than the railroad company itself? It 
isa fact, is it not? 

A. I suppose they do the business as individuals. 

Q. Does any contract exist, to your knowledge, between these pri- 
vate parties and this railroad company which would compel these 

private parties to do this enormous business in the future? 
614 A. Not to my knowledge; no, sir. 
. Mr. Case, what is that class of coal like which you have 
testified to worth at this point; anthracite coal, I think you stated ? 

A. Well, I have never made any inquiries relative to that; I do 
not know as I can give any price in regard to that ; there is, in fact, 
two or three prices that one could make—wholesale price, jobber's 
price in coal, and retailing price; I am unable to give those figures. 

Q. Now, Mr. Case, you said that you are the general freight agent 
of this new organization, and that during the last six months about 
10,000 tons of coal was transported over this line. Now, are you 
able to state at what price that coal can be delivered at these differ- 
ent stations, including freight? 
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Objected to by counsel for complainant as irrelevant and objec- 
tion overruled by the master; to which ruling of the master com- 
plainant’s counsel then and there duly excepted. 


A. I am not in a shape to state the price delivered ; I know noth- 
ing only relative to our price of freight for transporting the same; 
I know nothing about the value of the coal delivered. 

Q. Then I understand you are unable to answer me in re- 
615 gard to the price of coal delivered at different points along 
the line of this road? 

A. Iam, sir; the price fluctuates from month to month, and in 
addition to that I am not in the coal business. . 

. Do you know, Mr. Case, as an officer of this new organization, 
and as having been connected with the property that went in the 
hands of the receiver, do you know anything about the value of 
wood on the line of this road? 

Mr. Cast: I think this cross-examination is taking wide altitude, 
and I object to it. | 

The Master: I thiak it is proper. Is the question the amount 
of facilities needed at a particular station named to do the business ? 
Now, the source of information to which I am necessarily limited 
are testimony of witnesses and personal examination. Now, I think 
that so far as the testimony of witnesses is concerned that it is 
proper for me to listen to statements under oath of competent 
gentlemen who state their knowledge of the needs of the road 
in reference to the wants of the community at a given place. 
Now, among the wants of a railroad it is stated that coal-sheds 
are wanted at the station near Merrillon. Transportation of 
coal, everybody knows, is a regular, legitimate railroad busi- 

ness, and the witness states that they need facilities for 
616 that business, and the question is, assuming that to be true 

that they do need facilities, the question is what the extent of 
those facilities are. That is the question for me. Now, any testi- 
mony that will throw light upon that point I am disposed to receive 
and consider. Of course, a person can imagine a very wide range 
for it, and if counsel should endeavor to make that range unneces- 
sarily and unreasonably wide 1 should try to stop it; but what it 
seems to me comparatively — to answer, under the circumstances of 
the business of the road, is in regard to the extent of the facilities. 
I should say that a railroad ina prairie country supplying a com- 
munity that used wholly coal would necessarily require — facili- 
tivs for handling coal than a railroad whose business was supplying 
a community that didn’t use coal to the same extent. In one case 
larger facilities would be required than the other. Now, if the gen- 
tlemen will confine themselves within the limits I have indicated 
we can get along without any difficulty ; so you may answer the ques- 
tion, Mr. Case. 


To which ruling of the master complainant’s counsel then and 
there duly excepted. 


A. I do not know. I have nothing to do with that. I 
617 know nothing of the value of wood only from hearsay. 
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Q. This road runs through a timber country for a portion of it, 
does it not? 
A. Yes, sir. 
And along its line for 100 or 150 miles there is a large amount 
of timber, is there not? 


Objected to by counsel for complainant and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


A. Yes, sir; but this timber has been burned down to a great ex- 
tent. There is some timber, but not of good quality. 

Q. You speak now of timber located — on the line of 
the road ? 

A. Yes, sir. 

Q. Within a range of twenty rods, is that destroyed ? 

A. I do not know. 

Q. I hand Jon, then, Complainant’s Exhibit No. 1, which pur- 
ports to be a diagram made by yourself or under your direction, in- 
dicating the possible future wants of the railroad at Merrillon. 
State under whose direction you made or caused to be made this dia- 
gram. 

A. I was directed by the vice-president of the road to goto Mer- 
rillon and examine the ground to see whether we had adequate 
facilities there to do our present business, and was also instructed at 

the time or, in fact, went with the vice-president over our 
618 grounds here at Fort Howard where coal is discharged from 

the depot onto our cars, and — shown to me very clearly the 
inadequate facilities we had for stocking coal there, and was in- 
structed by him to go to Merrillon and see what room we required 
there at that point, and in as short a time as possible to erect these 
transfer sheds with a view of storing this coal as it was received from 
vessels here at Fort Howard, and stock there, and then to distribute 
from that point to points in the north, as ordered. 

Q. Under whose direction did you make or cause to be made this 
diagram ? : 

A. The vice-president of the road. 

Q. Who is vice-president of the road ? 

A. Timothy Case. 

Q. Did the vice-president instruct you to indicate on this partic- 
ular piece of land what you thought was necessary for the future 
business of the road ? 

A. No, sir. 

Q. How came you to locate on your diagram these alleged needed 
coal-sheds at this point? 

A. Because that ground is unoccupied as it stands and in good 
shape to grade — with very little expense. The point here on 
the north side (indicating) is occupied by buildings; and also a track 

running in connection with the Chicago, Minneapolis and 
619 St. Paul rvad running to Neillsville, that is operated over here 
(indicating), was laid out for a side track for transfer business 
between the two roads; and this point over here (indicating) also is 
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another side track, and there are some buildings standing there as 
well. Owing to the fact that the ground was unoccupied, it was in 
my mind 

The Master: Do I understand that you made this location after 
this connecting track was in (indicating) ? | 

A. Yes, sir. 

Mr. Ketty: How happened you, Mr. Case, to locate these sheds 
at Merrillon—that is, I mean on your diagram ? 

A. Well, of course the bulk of our coal is going to St. Paul and 
the Northwest by the way of Merrillon, and that our grounds that 
we have here at Fort Howard being so small and having so little 
room to stock the coal, as it comes in 1,000-ton lots and upwards, 
by vessels, we had to have some room on the line of this road where 
this coal could be stocked and ordered forward, as directed, in car- 
load lots, from either our docks here or at Merrillon. 

Q. Why could not those sheds be located an eighth or a quarter 

of a mile east of Merrillon as well as at Merrillon ? 


620 Counsel for complainant objects to this line of cross-exami- 
nation and objection overruled by the master; to which rulin 
of the master complainant’s counsel then and there duly excepted. 


A. It would not be judicious, owing to the fact that the switch 
between the two roads would necessitate that amount of trackage 
between the two points. 

. I notice, Mr. Case, on this diagram that the first coal-shed on 
the main track of this road is a considerable distance from the track. 
Whiy is it so located on your diagram—that first coal-shed ? 

The Master: Let your question show the distance. 

Mr. Ki. Lv: State the distance between the main track of the road 
in question and this first coal-shed, as designated on your diagram. 

A. It is a distance of about 125 feet from the centre of the track 
to the outside boundary of our nearest side track. The reason that 
the sheds were located there was owing to the fact that the freight 
depot was moved over on that side (indicating). There are roads 
running down in here (indicating) for parties receiving and ship- 
ping freight to have access to this depot. The road that we en- 

couraged there was no room to turn around and back up as 
621 required. For that reason the sheds were put further south 

of the line, leaving a distance of about 125 feet, being ample 
room to drive to and back up and discharge or receive freight from 
the wagons. 

Q. You stated, Mr. Case, that you have handled over your road, 
of which you are the general freight agent, 10,000 or 12,000 tons of 
coal during the last six months, the bulk of which went to points 
north of Merrillon via another road. Were these facilities necessary 
for the transfer of that amount of coal during the last six months? 

A. No; for the amount that we handled then it was not necessary; 
no, sir; but in the future, or what was to follow, and the detention 
of our cars caused from the transportation of coal to St. Paul and 
points West, we find that it took these cars so long to get back again 
on their south-bound trip, and if we had these transfer sheds at that 
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point, where we could have the coal transferred there cheaply into 
other cars, why we would save the use of our own rolling-stock. 
We cannot supply other roads with rolling-stock to transport this 
same coal. That was what these coal-sheds are wanted for. The 
same on is carried out at the East by the roads that handle 
coal. 
622 Q. Have you contracts, Mr. Case, for the transportation 
of coal for any time to come ? 
A. We have got contracts relative to the transportation of this 
coal. They are unlimited. 
Q. How long are the contracts good for? 
A. Generally when a general freight agent issues a contract they 


expire with the calendar year. 
. Then I understand that no definite amount is contracted for _ 


in the future for you to carry on this road ? 

A. No, sir. 

Q. Who are the —— of this 10,000 or 12,000 tons of coal 
which you stated you have transported over your road within the 
last six months? 


Objected to by counsel for complainant and objection sustained 
by the master. 


Q. I will ask the question in a different way. You have named 
certain —_ who are intending to do a large coal business over 
this road. Are they the parties who are the shippers or owners of 
this 10,000 or 12,000 tons? 

A. No, sir. 

Q. — is the population of Merrillon, Mr. Case, at the present 
time 

A. I could not speak understandingly of that. I should judge, 
— looks of fe — I have seen of the town, that it is from 600 
to . 

Q. How much coal did that 600 to 800 inhabitants use during 
the last six months? 


623 Objected to by counsel for the complainant and objection 
sustained by the master. 


Q. I will ask the question in a different way. How much coal 
did you deliver at that station for local purposes during the last six 
months? 


Objected to by counsel for the complainant and objection over- 
ruled by the master; to which ruling of the master complainant's 
counsel then and there duly excepted. 


A. Not any, to my knowledge. 3 

Q. I want to call your attention to the Plaintiff’s Exhibit No. 2, 
which purports to be a diagram of what the road needs for the 
future in the way of depot ground and coal-yards at Seymour. I 
think you stated that it was made by yourself or under your direc- 
tion? 

A. Yes, sir; it was. 
64—147 
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Q. How much land—the extent, please—is indicated on this dia- 
gram over and above the present depot facilities at Seymour? 

A. That I could not state. I do not think that any of this prop- 
erty outside of this track—this present line (indicating)—has been 
assigned to us for railroad facilities, but in my mind that room is 
necessary as is marked there (indicating) for stock-yards, and for 


coal and lumber yards, and eventually a warehouse over there 


3 
624 Q. On this diagram how much land have you dedicated 
for coal-yard purposes ? 

A. In what way do you want me to answer the question ? 

Q. I notice on the diagram that you have indicated certain lands 
as being necessary for coul-yards. 

A. Yes, sir. | 

Q. Give us, please, the length and width of the vast amount which 
you think it is necessary for that purpose. 

A. For coal-yards ? 

Q. For coal-yards ; yes, sir. 

A. The coal-yard there laid is about 300 feet in length by about 
200 feet in width. . 

Q. Will you please state the amount of land you have designated 
as being necessary for cattle yards, giving the length and width as 
near as you can? 

A. About 100 feet in length by 125 feet in width. 

. How many tons of coal did you deliver at Seymour during 
the last month for local purposes? 

A. I am not able to answer that without reference to the books of 
the company. 

Q. Did you deliver any coal at Seymour during the last six months 
for local consumption ? ; 

A. Not to my knowledge. 

Q. State how many car-loads of live stock you have handled at 
Seymour during the last six months. 

A. That is impossible for me to state. 
625 Q. Have you handled a single car-load during the last six 
months at Seymour ? 

A. I think we have; I would not be positive of that. 

Q. Have you handled five car-loads there within the last six 
months? 

A. Well, I think that what stock is at present shipped from Sey- 
mour is not shipped in full car-load lots; I think they are delivered 
to us in small quantities—that is, a few head at a time. 

Q. Then you are not willing to swear that you handled a single 
full car-load of live stock from Seymour within the last six months? 

A. No, sir. 

Q. Have you contracts in the future for any definite amount of 
coal to be delivered at Seymour or for the handling of live stock at 
Seymour? 


Objected to by counsel for complainant and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 
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A. Our contracts, as I stated before, are on special contracts for 
coal, stock, and lumber, and close when the year closes. 

Q. Have you contracts for any definite amount of coal or live 

stock to be handled there at Seymour ? 
626 A. Not to my knowledge. 
Q. That answers the — That is all. 

The Master: Mr. Case, will you state the width—the entire 
width—that you have marked on that ground at Seymour? 

A. The greatest width at the starting point is about 400 feet, and 
ae are other points the width shows to be about 250 feet, I should 
judge. 

Q. How long is the ground—that is the width of 400 feet—what 
is the length? 

A. About 600 or 700 feet. 

Q. What is the length of the side track there, and does that show 
the extent of the side track ? 

A. That is the contemplated side track ; about 1,300 or 1,400 feet. 

Mr. KEIL LV: Mr. Case, you have testified in regard to the possible 
needs of the road for depot facilities in the future at Whitehall, and 
in that connection you have stated that business there is increasing. 
Will you state the ratio of increase during your connection with the 
company, or give us any statement which will indicate upon which 
you predicate your opinion ? . 

A. Well, I have — at Whitehall and examined the ground and 
our facilities there, and conversed with the agent located there, 

and also referred to — reports as made out by himself, 
627 and think the increase at that point, over and above the same 

time corresponding to last year, an increase of about 20 to 25 
per cent. of business in freight-—wholly freight; nothing relative to 
passenger business. 

The Master: I understand that is the increase for the year? 

A. Yes, sir; for the year; corresponding to the same time last 

rear. 
: Mr. Ketty: You mean, Mr. Case, this is the increase during the 
whole year, or for a week or month ? 

A. No; the increase corresponding to the same month last year? 

Q. What month was that, Mr. Case? 

A. I think I was out there in the month of October. 

Q. Then you testify that the increase of business at Whitehall 
station for October, 1881, exceeded to the amount of about 25 per 
cent. the business of October, 1880? 

A. Yes, sir; that is my information obtained from talking with 
the agent relative to the business that is being done there. 

Q. Did you make any comparisons for any other month except 

October ? 
A. No, sir. 
Q. Did you compare October, 1881, with any other October ex- 
cept that of 1880? 
628 A. No, sir; I merely took the business from what was in- 
formed me at that station and also what shippers at that point 
informed me about the business increasing there. 
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Q. That is not your personal knowledge of the matter, Mr. Case? 

A. I cannot give personal knowledge relative to any of this in- 
formation ; it is only from what I have been informed by the agent 
and shippers at that point in talking with them relative to the room 
that we require there and what we will require there shortly. 

Q. Then you are unable to state, Mr. Case, whether the business 
for October, 1879, or 1878, was greater or less than that for October, 
1881? 

A. I am unable to state. 

Q. Mr. Case, you have stated as one reason why you think the 

ible need of the future may require you to have more land at 
erillon that the facilities for transfer-ing coal are inadequate at 
this point? 

A. Yes, sir. 

Q. Will you state what the facilities at this point are for receiving 
coal, storing, and transfer-ing ? 

A. What way do you wish me to state that—in regard to the 
amount of acreage we have here, or getting to our docks here? 

Q. We desire to know, Mr. Case, in the general way, 
629 what the present facilities of the road are at this point for re- 
ceiving, storing, and transfer-ing coal at Fort Howard. 


Objected to by counsel for complainant and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


A. We have a water front, accessible by rail; that has a water 
frontage, with track laid in such a way that we curve down to it, 
and that trackage extends, I should think, for a distance of about 
300 or 400 feet, and we unload coal at that point from the vessels 
into our cars, and also have dockage room there for storing coal, 
= — we have facilities for storing from 3,000 to 5,000 tons 
of coal. 

Q. How much dock frontage does the company own on the river, 
Mr. Case ? | 


Objected to by counsel for complainant. 


The Master: Ido not think, Mr. Kelly, you need go into the 
matter of title. The question is as to what they enjoy, what 
amount they have, what they are using. 

Mr. Kl.L: I will change the question, Mr. Case. How much 

dock frontage is this company using or how much has it the 
630 privilege of using at that point, meaning Fort Howard? 


Objected to by counsel for complainant and objection overruled 
by the master; to which ruling of the master complainant’s coun- 
sel then and there duly excepted. 


A. It has a frontage of about 800 to 900 feet, I should think. 
Q. How much of that frontage is docked at the present time. 
A. About one-half of it. 


Q. And about how far is it from the front line of that dock to the 
main track of the railroad ? 
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Objected to by counsel for complainant and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


A. About 75 to 80 feet. 
Q. Is this 75 to 80 feet all docked over ? 


Objected to by counsel for — and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


A. Width do you refer to? 
Q. Yes, sir. 
A. Yes, sir; it is all docked over a distance parallel to the water 
front of about 400 feet. 
Q. Do you not understand my question, Mr. Case? How 
631 far is it from the front line of this dock back to the main track 
in front of the depot ? 


Objected to by counsel for complainant and objection overruled by 
the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


A. Well, you mean, then, from the water’s edge—from the dock— 
clear up to the main track of the railroad ? 


I do. 5 

A. Well, I should think —I never measured the distance, but I 
should think it is a distance of about 600 or 700 feet. 

Q. Then, if I understand you correctly, Mr. Case, this company is 
using or has the privilege of using about 900 feet of dock front and 
running back about 600 feet, do you say ? 

A. Well, I should think about 500 feet. 

Q. Could not that extend—meaning the piece of land 900 feet 
long and 500 or 600 feet wide—could not all that be utilized for 
coal-sheds? 


Mr. Case: I think this thing is getting rediculous. I object to 
this. There is no relevancy in these matters. 
The Master: I will submit testimony, subject to your objection. 


Objection overruled by the master; to which ruling of the master 
complainant’s counsel then and there duly excepted. 


632 A. The location of our main line running on to this dock 

property and the property in connection with the main line 
is ve dly situated—that is, we run onto this property very near 
at right angles. We have to make an abrupt inf; and this prop- 
erty is necessary ſor the building of coal-sheds, which course, as a 
practical engineer, I would lay out—laying out coal-sheds—and 
would most decidedly lay out transfer sheds and storehouse and dis- 
patch coal from the course by downfall or gravitation. 

Q. You are an engineer, Mr. Case, and as such I presume you 
have done some draughting. Will you please have the kindness to 
draught a rough sketch of the dock, Mr. Case, giving us the frontage 
and the tracks in relation to the main line? 
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Objected to by counsel for complainant and objection overruled 
by the master; to which ruling of the master complainant's counsel 
then and there duly excepted. 


A. (Making sketch as requested.) This isa rough sketch. Our 
main line comes in here (indicating), and here are our side tracks 
(indicating). 

Q. Indicate the points of the compass, Mr. Case, please, on your 
diagram. 

A. This piece of property,as I have been informed, belongs 
633 to the company (indicating). This water front on the river 
here at this point (indicating) is where we have our platforms 

and transfer facilities for unloading from the vessels to the cars. 

Q. Will you please designate the extent of the frontage and depth 
in figures ? 

A. That is about—I am not able to swear to the extent, because 
I don’t know anything about boundaries of this property, only from 
what is 

(. I notice on your diagram, which you have just kindly made 
us, that you have the dock front as about 900 feet ? 

A. Yes, sir. 

E. Please state how much of that is already timbered—meaning 
by that how much of that frontage is now utilized for docks. 

A. About 400 feet in length by 75 to 80 feet in width. 


The counsel for complainant objects specially to any testimony of 
any kind or character being introduced as to the amount of Jand 
which is needed for railroad purposes at any of the stations except 
those which are mentioned in the opinion of the court and which 
are in controversy here. Objection overruled by the master; to 
which ruling of the master complainant’s counsel then and there 
duly excepted. " 


634 The Witness: My nearest recollection is about 400 by 80 
feet on water frontage. 

Mr. Ketty: Then, Mr. Case, I understand that while the com- 
pany is using or has the privilege of using a piece of dock property 
900 feet front by about 600 feet deep the company is utilizing of that 
—— of ground only a piece of about 400 feet front by 80 feet in 
depth ? . 

A. They were to have that piece specified by that distance, that 
being only accessible by 

Q. Answer the question fully. 

A. I say that the amount occupied, 400 by 80 feet, is the amount 
only which is accessible to us with our tracks, and those tracks cannot 
be arranged in such a shape so as to occupy any more than 400 feet 
frontage. 

Mr. Case: To require any more you would have to have docks 
there, would you not? ‘ 

A. We cannot get to the docks along the frontage at all. There 
is a sharp curve there to reach that, 400 by 80 feet. 


Mr. Kk v: Mr. Case, as a railroad engineer, state whether or not 
that dock front could be extended. 


— — 


— ä—46— 2 — 


DAVID M. KELLY Er AL. 511 


Objected to by counsel for — and objeetion overruled 
by the master; to which ruling of tlie master complainant’s counsel 
then and there duly excepted. 


635 Q. Asa railroad engineer, Mr. Case, state whether or not 
that dock front could not be extended, it uow being only 
400 feet, and the company have the privilege of using 900—could it be 
extended north ? 
Objected to by counsel for complainant and objection overruled b 
the master; to which ruling of the master complainant’s — 
then and there duly — 


A. It could be extended, but it could not be reached. We could 
continue this line (indicating), and run right to the river front, but 


we would not have any parallel of approach to it in any case so that 


we could discharge or unload cars. That point, in my mind, could 
be utilized for an elevator, and theelevator face this way (indicating), 
and cars running east and west. The elevator could face outside 
(indicating), but that cannot be used as transfer dock property. 

Q. You have had experience, had you not, as railroad engineer, 
— in curves and laying out connections and side tracks? 

. Yes, sir. 

. Considerable experience in that line, have you not? 

A. Yes, sir. 

Q. State, then, as a railroad engineer and an expert, whether or 
not there is any possible way of running any other side tracks along 
part of that frontage which is not now used. 


636 Objected to by counsel for complainant and objection over- 
ruled by the master; to which ruling of the master complain- 
ant’s counsel then and there duly excepted. 


A. We could reach the river, as I say, by putting side tracks in 
there, but we could not extend our water frontage any. 

Q. Well, now, Mr. Case, what would be the obstacle in the way of 
extending the track out in this direction, for instance (indicating), 
a little east of north, running your trains onto the present dock and 
— back ing onto this frontage indicated by the lines I have just 

rawn? 

A. That can be done by putting in parallel lines for switching. 
If - have got too many loaded cars we have got to put empties off 
in there. 

Q. Supposing, Mr. Case, that there were no cars standing on that 
truck, what would be the obstacle of running a portion of the track 
located in that way (indicating)? 

A. That track would have to be occupied for a track. 

Mr. Case: Has that track been built yet? 

A. No; it is only a proposition. 

. The track to be contemplated in the future ? 

A. Yes, sir. 

637 The Master: The question was whether or not the track 
could be extended in that way. 


—— — 


— ———— —— — 


—— — ne 
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Mr. Ketty: State, Mr. Case, what is south of the line indicated 
on the line of that diagram of yours—that is, on the south side of 
this dock property that has been referred to in your direct testi- 
mony. 

A. The channel of water. 

Q. State if the slip has not been dredged in for some distance. 


Objected to by counse! for complainant and objection sustained 
by the master. 


Q. Mr. Case, would it be possible to extend a track down on this 
property, so that the south side of it would be utilized for dock pur- 
poses ? 

Objected to by counsel for complainant and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


A. Well, I wish to state, from the outlines that we present here, 
both in regard to distance and also in regard to curvature—shows 
on the boundary lines distances and curvatures throughout—that I 
would not like to base my opinion as an expert as to what can or 
cannot be done, and also in regard to answering the question of the 

length of the slip, how far it extends up here (indicating) on 
638 the north side of this property, and whether it has been 

dredged out or whether we have the property frontage on 
the slip between the boundary of our dock and the main line up 
here (indicating) as being our property, I am unable to say, and for 
that reason I cannot swear as to the nature of that slip. 

Q. Then I understand you, Mr. Case, to testify that you cannot 
state whether or not it is practicable to put in more side tracks so 
that more of that ground could be utilized for that purpose? 


Objected to by counsel for complainant, and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


A. I have sworn that way. I swear here, as far as my knowledge 
is concerned relative to the property that we now occupy, that con- 
sidering the curvatures required to put these side tracks in that 
the amount of property that we have utilized there for the dispatch- 
ing of this coal from these vessels is as large as we can practically 
cover for that purpose. That I will swear to. 

Q. Do you know the exact boundaries of this property at Fort 
Howard ? 

A. No, sir; I do not; I cannot get any positive evidence relative 

to that; only I have not the exact boundary, outline, or any- 
639 thing as to how the property lies. 

Q. Mr. Case, this 10,000 or 12,000 tons of coal that you 
have testified to as having been handled by this road within, the 
last six months was received from vessels over this dock ? 

A. Yes, sir; approximate figures for the time. 


Mr. Case: I object to this cross-examination of Fort Howard or 
any other point, and I would like to read from this order and in- 
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corporate it in my objection (reading as follows): “Ordered by the 
court, That the complainant is entitled to recover from the defend- 
ant- the title and possession of all such lands mentioned in the bill 
of complaint as are required by the railroad company for right of 
way, depot ~~ 4 and other necessary railroad purposes as de- 
scribed and limited in the charter of the company, and that the 
bill of complaint as to all other portions of the fands described 
therein be dismissed. For the purpose of ascertaining what lands 
are required for right of way, depot grounds, and other railroad 
purposes, as above stated, and also the extent and value of any im- 
provements made by defendants, this cause is referred to Hon- 
orable James H. Howe, as special master of this court, who will 

take such additional proof as either party may offer upon 


640 reasonable notice.” I object to any examination of property 


at Fort Howard or any other station except that which is 
mentioned in the bill of — 

Mr. Ketiy: We desire to offer this rough diagram made by the 
witness in evidence, as it will be necessary to explain undoubtedly 
the testimony as taken down by the reporter. 


Objected to by counsel for complainant on the ground that it is 
incompetent, immaterial, is not shown to be accurate, is not based 
upon any surveys, and is wholly based upon hearsay. 


Mr. KELL v: If the court please, the diagram is a portion of the 
complainant’s testimony. 


Objected to by counsel for complainant on the ground that it is 
irrelevant and on the ground as above stated. Objection overruled 
by the master ; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


(Diagram offered in evidence and marked Exhibit X X.) 


Q. Mr. Case, how many freight cars has this road now in use 
which can be utilized for coal business? 


Objected to by counsel for complainant, and objection overruled 
by the master; to which ruling of the master complainant’s 
641 counsel then and there duly excepted. 


Q. I desire to know, Mr. Case, how many cars this company now 
owns which are adapted to the coal business in the future. 

A. Well, I cannot answer that question accurately. I could give 
the approximate number. | 


Objected to by counsel for complainant as not cross-examination. 


The Master: I hardly think that is proper testimony, Mr. Kelly. 

The Witness: I wish to refer to my testimony. I do not think 
that I stated that it was on account of the lack of cars. It was on ac- 
count of the loading of the cars and distributing throughout the 
West and Northwest, they using the cars up there off the line of our 
road. I do not think that my evidence in any previous examina- 
tion will show that it was owing to the lack of freight cars. 


65—147 
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The Master: I understood you to say that you wanted to avoid 
the necessity of transferring cars to other lines. 

A. To keep our own cars on our own road as much as possible we 
objected to the service they were put in in doing this business. 

Q. You preferred to keep the cars on your own line to going on 

your connecting lines; to transfer the coal you desired to have 
642 these coal-sheds ? 
A. Ves, sir; that is our intention; that we can do the same 
business with less facilities by the use of transfer sheds. 

Mr. Ketiy: Mr. Case, supposing you have or had ample facilities 
for receiving, storing, and transferring coal at Fort Howard, would 
or would it not be cheaper to store it or transfer it at that point than 
at Merrillon ? 


Objected to by counsel for complainant, and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


A. Relative to the point which would be cheaper for the interest 
of the road? Of course, that is a question which would determine 
the question of cost, would it not, to be the interest of the road? 
But ask me the question—he asked me the question whether it 
would not be cheaper to stock this coal here than at Merrillon. Of 
course, as far as the question which is the cheaper, here or at Mer- 
rillon, that is the convenience of the company. 

The Master. In the long run which would be best? 

A. In the transportation of merchandise over our road we haul 
immense amounts of grain to Fort Howard station, which are 

put in the elevator. The grain comes in box-cars, and 
643 those cars are empty after they are discharged of grain, and 
these same cars can be run down onto the coal-sheds up to 
this dock property, as shown in that exhibit (Exhibit X X), and 
loaded with coal at that point and taken out to Merrillon, and at 
that point they are transferred and sent further west to reload with 
grain. Consequently we have the transportation of those cars on 
our road. It is by far more economical for any railroad company 
to load cars in both directions; whereas if we stocked this coal 
here, why it would go out as orders came in from throughout the 
Northwest—sent all the way to St. Paul without transfer. 

Mr. Kl.L: Now, Mr. Case, assuming that Merrillon is your depot, 
your basis of supplies for coal, you would be obliged to take the coal 
from Fort Howard to Merrillon, would you not, for the purpose of 
storing it there? 

A. Any management would handle the road judiciously at Mer- 
rillon. I would have transfer sheds there and transfer all this 
coal from Merrillon consigned to points west or to points north 

and use the Fort Howard stock grounds here for transfer 

644 of coal wanted at intermediate points. i 
Q. That is not answering my question. My question is this: 
If Merrillon is made the place at which the coal is stored—is made 
the coal-shipping point of the roed—it would be necessary to con- 
vey that coal from Fort Howard to Merrillon, would it not 
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A. Yes, sir. 

Q. State what kind of freight the cars that are shipped with coal 
to Merrillon will be able to load back with from Merrillon. 

A. From Merrillon station immediately or any station in that 
immediate vicinity ? 

Q. Merrillon or immediate vicinity. 

A. The same cars could be loaded coming back with grain, with 
flour, lumber, or any other merchandise offered for shipment to 
Fort Howard or points on the Chicago & Northwestern. 

Q. When is this large coal business to begin ? 


Objected to by counsel for complainant, and objection overruled 
by the master ; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


A. That I am unable to state. That is to be determined by tlie 
= game of the road when they are ready to proceed with that 
usiness. : 


645 Redirect examination by Mr. Case: 


Q. The transportation of coal has already begun on this road? 

A. Yes, sir; the transportation of coal; yes, sir. 

Q. That is a new business? 

A. Yes, sir; it has started since I have been connected with the 
freight department. 

Q. And you say it is, then, in its infancy ? 

A. Yes, sir; it is in its infancy. . 

8 bo did you say is interested in that coal business in the 
st? 

A. John I. Blair, Samuel Sloan, William E. Dodge, and others. 

Q. Do they constitute coal companies in the East? 

A. Yes, sir. 

Q. To what extent? How many coal mines do they own? How 
many millions of dollars is there invested in coal by these compa- 
nies in the East? 

A. The coal is probably steam-worked, and there is perhaps fifty 
millions of dollars invested in them. . 


Question and answer objected to by counsel for the defendants, 
and objection overruled by the master; to which ruling of the 
master defendants’ counsel then and there duly excepted. 


646 Q. About how much, in your opinion, is invested in coal? 


Objected to by counsel for defendants, and objection overruled by 
the master; to which ruling of the master defendants’ counsel then 
and there duly excepted. 


A. I am unable to state definitely the amount of funds invested 
in the sale interests and mine interests and coal, but I suppose—— 
Q. How many millions, in round numbers ? 
A. I stated about fifty millions. 
Q. How many coal mines do they own ? 
A. That is impossible for me to state. 
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Twenty ? 
Oh, yes; all the way from 35 to 40. 
Have they got twenty millions invested in coal? 
Possibly twenty, and they may have forty. 
What connection have these men got with this road ? 
They are directors of this road. 
Are they the principal owners of this road ? 
As I understand it; yes, sir. 
What road are they interested in heavily in the East? 
. The Delaware, Lackawanna & Western road. 

. Supposing the coal was shipped on that road from Green Bay, 

what use is to be made of this road? 
647 A. To distribute their coal for them and increase their sale 
facilities—that is, selling more coal and that — whatever 

prices they may determine on themselves. 

Q. Then if they ship coal over their road in the East to this road 
here they would ship it out, would they not? 

A. Yes, sir. 

Q. The road would realize money from it as well as they realize 
money from the sale of coal ? 

A. Undoubtedly ; yes, sir. 

Q. Then, in your opinion as a railroad expert, isn’t it the most 
natural thing for railroad men—men interested in railroading and 
coal works—to enhance the value of their own property ? 


POPOPES POPS 


Objected to by counsel for defendants, and objection overruled by 
the master; to which ruling of the master defendants’ counsel then 
and there duly excepted. 


A. From my experience and observation of coal mines and coal 
interests in the East I find that the coal interest at certain periods of 
the year, sometimes running as far as three months, they have been 
compelled to shut down their sale of coal and stop mining on account 

of the markets being overstocked with coal—Eastern markets. 
648 During the last three or five years coal capitalists have dis- 

covered the fact that they can work off the surplus product 
into the Western market and keep their mine running the whole 
year round, and thus increase the channel through which they can 
send their coal not previously sent, with the exception of the last 
few years past. That, in my mind, is the real reason why they are 
anxious to forward and distribute this coal. 

Q. What proportion of the mining on the Delaware, Lackawanna 
& Western road does the coal business bear to it ? 

A. Well, I could not answer that accurately. I can only give an 
approximate answer. 

Q. That will do. 

A. I should judge from 65 to 75 per cent.? 

. About how many millions a year does that run, in money or in 
tons, either one ? 

A. What do you mean; their earnings on coal? 

Q. Their earnings on coal. 
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A. That I cannot state accurately any more than I could the pre- 
vious question. I think it is somewhere in the neighborhood of 
* to — =e sai 
. Suppose half of that coal own those parties and shi 
from that road should be sent — the — Bay, i 
649 & St. Paul road, is it possible—would the present facilities 
that you now have to move the business be anywhere near 
sufficient to do the business ? 


Objected to as incompetent by counsel for the defendants, and ob- 
jection overruled by the master; to which ruling of the master de- 
fendants’ counsel then and there duly excepted. 


A. Why, no; the amount of property that I have specified at the 
different points would not be adequate to do the business. : 

Q. Would it do half of the business ; suppose one-tenth, would it 
be adequate ? 

A. I suppose if we done one-tenth of the business that it would re- 
quire every inch of ground we have or claim we ought to have. 

But would it not require more? 

A. Well, that is too much of a supposition. 

Q. Answer the question. 

A. I do not know that it would require more. It would require us 
to have more, possibly. 

_Q Now, what proportion of interest do these men bear in this 
company that they do in the Delaware, Lackawanna & Western Com- 
pany? 

A. They are radically the same. 

Q. Radically about one-tenth invested in this company 
650 that there is invested in the Delaware, Lackawanna & Western 
Company—the men that originally invested in the road ? 

A. It is perhaps less than that. One-twentieth in this road that 
they do in the D., L. & W. road. 

Q. Along the line of the D., L. & W. isn’t there coal-yards at every 
station ? 

A. At every station ; yes, sir. 

Q. Where their coal is handled ? 

A. Coal weighed and distributed to patrons along the road and 
to any parties purchasing coal. 

Q. If they conduct their business upon this road which they own 
the same as on the D., L. & W., which they own, are not coal-yards 
of large size required at every station ? 

A. Yes, sir. | 

Q. And that, you think, with the other land needed, would not 
be any more than enough ? 

A. Not any more than enough ; no, sir. 3 

Q. Now, you have been down the Trempealeau Valley in viewing 
the line of this road. What is raised in the valley ? 

A. Principally grain. 

Q. Is there much timber there ? 

A. Very little; that is, along the line of the road. 

Q. Is there any demand for coal there? 

A. Yes, sir. 
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651 Q. Where is the present wheat elevator of the Green Bay, 
Winona & St. Paul road—on this dock property? 

A. No, sir. 

Q. Where is it located ? 

A. On the property, I believe, belonging to the C. & N. W. 

Q. Does it cost any money to go there ? 

A. Yes, sir; we are paying transfer charges on every car that is 
discharged at that elevator. 

. Would it be cheaper, then, for them to put up their own ele- 
vator upon this dock ? 

A. Most assuredly. It would more than pay the interest on the 
money that we are paying the C. & N. W. 

Q. If this wheat elevator was built on this property there would 
be no room left for coal-sheds and for traeks ? 

A. I do not think there would. 


Recross-examination by Mr. KELLx: 


Q. In regard to this wheat business that you testified to, to whom 
is this wheat consigned that comes over the road ? 

A. To Cargill & Van. 

Q. Cargill, then, runs this C. & N. W. wheat-house ? 

A. They own the property ; yes, sir. 
652 . Then the wheat is taken to the C. & N. W., because the 
parties who own that elevator are the consignees ? 

A. Yes, sir. 

Q. You testify that this business, meaning the coal business, is 
now commencing. Will you state what you mean by that? 

A. I mean that previous to my connection with the road that we 
had — — very little coal over the road; nothing more than our 
own supplies, supplying our own motive power; and since my con- 
nection we have made connection with outside parties who are ship- 
ping coal over the road in the Northwest. 

. Have these parties, so designated in the testimony—meaning 
— I. Blair — others— have they shipped any coal over your 
road? 

A. No, sir. 

Q. Then when you said this business had already commenced 
you did not mean that these parties had yet done any business over 
the road ? 

Mr. Case: Or their agents? 

A. I mean that a party who is acting as the agent of the Dela- 
ware Coal Company here shipped over the road. I wish to correct 
myself on that. They have been shipping, but not in quite as 

large quantities as other parties are going to; but they have 
653 sturted some shipping, acting as agents of the Delaware Coal 
Company. 

Q. How many tons of coal have passed over your road within the 

last six months shipped and owned by these parties? 

The Master: He stated about 10,000 tons. 

The Witness: 10,000 or 12,000 tons. 

The Master: He said the agents of those parties had shipped. 
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The Witness: Yes, sir; I wish to state that the agents themselves 
had shipped. I, myself, construed the question as coming from 
these gentlemen that I referred to. They are shipping direct. 

Mr. Case: These parties have their agents, and they have been 
shipping over the road ? 

Ves, sir. 

Mr. Ketty: How many tons have they shipped on the road 
within the last—I mean owned by these parties—which was shipped 
to their agents within the last six months? 2 

A. Well, I should think upwards of three thousand tons, I sup- 


Q. What do you mean by agents? State the official capacity 

which these agents, so-called, bear to John I. Blair and those other 
parties named. 

654 A. Well, I know nothing about the nature of the business 
they have to do with them. They handle the Scranton coal 

that is owned by the Delaware Coal Company. 

Q. Do you know whether or not the so-called agents own this coal 
or whether they are shipped to them, owned by John I. Blair and 
other parties ? 

A. I know nothing about the relations they have between them; 
only thing I know is that the same coal, perhaps in the neighbor- 
hood of 3,000 tons out of this lot of 10,000 or 12,000, came over the 
road as coming from those mines. 

Q. Might not these consignees own that coal ? 

A. Possibly. 

Mr. Case: You only had to do with them as agents of the Dela- 
ware Coal Company ? 

A. Yes, sir. 

Q. As Western agents of the Delaware Coal Company ? 

A. Yes, sir. 

Q. And went upon the road at the time? 

A. Yes, sir; ever since the business commenced. 

Q. Were these parties—did you know that the arrangements with 
Sloan was arranged by these parties ? 

A. I have been informed by — that these parties had had a con ver- 
sation with Sloan relative to the matter, and Sloan left the manage- 

ment of this arrangement to them. 
655 Q. And did the business commence to move shortly after 
that interview? 

A. Yes, sir. 

Mr. Ketty: But as I understand it, Mr. Case, you don’t know 
whether these consignees owned the coal before it arrived here or not? 

A. I do not know, but I know they were acting as their agent; but 
whether they were selling on commission or in what manner they 
were dealing I am unable to state. 

Q. State when these diagrams were prepared by you—Complain- 
ant’s Exhibits 1 and 2. 

A. They were prepared some time early in the month of Novem- 


ber. 
(Whereupon a recess was taken until 2 p. m.) 
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NovembER 291TH, 1881—2 p. m. 
E. C. Case, recalled on behalf of complainant, testified as follows: 


Direct examination by Mr. Case: 


Q. Which is the lightest month in the year in regard to business 
on the Green Bay, Winona & St. Paul road ; any kind of business ; 
general business; the freight business ? 


Objected to by counsel for the defendants, as the witness is 
656 incompetent, only having been connected with the road a few 
months. Objection overruled by the master; to which ruling 

of the master defendants’ counsel then and there duly excepted. 


A. From an examination of the books and the records in the 
office of the freight department I have observed that June, July, and 
August are about the lightest months we have. 

. What is the custom among the railroad companies, who have 
the transportation of coal, among other business, in regard to stock- 
ing that coal; what month do they generally use ? 

A. The D., L. & W. railroad transport the great bulk of their coal 
during the summer months, and stock it at Port Marks, a distance 
of about 45 miles from tide-water, on their own road. Those stock- 
yards hold, I suppose, 2,000,000 or 3,000,000 tons of coal, and that 
coal is stocked there awaiting orders for transportation to be delivered 
during the summer and fall on the New Jersey Central. They also 
handle largely at Perth Amboy, where they have immense stock- 
yards, and on the Lehigh Valley. 

Q. Now, during what months is the wheat business generally 

done on the Green Bay road ? 
657 A. Upon an examination of records in the freight office I 
find that the month- of November, December, January, and 
part of February about the heaviest months. > 

Q. About what is the proportion of the wheat business to the coal 
business in regard to the amount paid per car? 

A. The percentage or tonnage? The net gain? 

Q. Yes, sir; wheat as against coal. 

A. Well, I should think that the earnings that we obtain from 
our wheat traffic per ton is more than double what we gain per ton 
out of the coal. ‘ 

Q. Does the business in the fall require all the cars you can ob- 
tain for the wheat business? 

A. Yes, sir; at that season of the year. In the fall months this 
road particularly is very scarce of cars. 

Q. Then if coal were shipped during the months of June, July, 
and August, to stock at Merrillon would you have use for all of the 
cars which are now in the possession of the company for the wheat 
business ? 

A. In my mind we would have in transporting this coal during 
the summer months when our traffic is light. The transporting of 

this coal to Merrillon in the summer months and stocking it 
658 there would relieve the transportation of coal in the fall months 
when our grain shipments are heavy. 
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Q. Then, in your opinion, would it or would it not be money in 
the company's pocket? 

A. It would; ves, sir. 

, 15 Which would give you the use of your cars for wheat in the 
a 

A. Yes, sir; that tonnage in the summer months, if we could do 
it when the tonnage is light, would assist us and give us an abun- 
dance of rolling-stock in the fall when most required. 

Q. What difficulty have you most experienced since commencing 
this coal business during this fall in regard to sending cars upon 
other roads? Do you need those cars in the wheat business? 

A. I found that cars loaded with coal here are forwarded to St. 
Paul and from thence forwarded by other roads way up in the 
Northwestern territory on the Manitoba road, perhaps 600 or 800 
miles or over from Fort Howard. Cars would be forwarded with a 
lot of coal amounting to 100 or 150 tons at a time and would be 
gone two or three weeks before we knew it. During that time we 
— ony much for the use of these same cars—this same 

all. 
659 Q. Now, in your opinion as an expert and as also being 

familiar with this business on this railroad, about what 
amount of coal would you have stocked at Merrillon and about 
what amount would you have—that is, as to proportion—would you 
have stocked at Fort Howard? You testified that you could make 
some use of having coal stocked here at Fort Howard to take coal 
west to local points on the road and bring back wheat, and you tes- 
tified further that the coal which you need at Merrillon would be 
coal — would go off our road and upon other roads and require the 
use of cars. What proportion would you have stop at Merrillon to 
that stocked at Fort Howard for the convenient, economical, and 
necessary business of the road—that is, what proportions ? 

A. It ie very difficult to say what proportions would be carried 
and stocked at Merrillon for distribution. I should judge, from the 
distance and the territory—the distance that we forward coal—that at 
least—well, — seven -eigliths of the coal would be carried and 
stocked at Merrillon, and perhaps one-eighth here. One-eighth of 

the coal would be used for local points on the line of our own 
300 road and points west of Merrillon in the valley, and the coal 

forwarded from Merrillon north to St. Paul and North- 
western territory would be stocked at Merrillon. 

Q. That, in your opinion, would be making the most use of the 
cars and bring the most money for the use of the cars? 

A. It would. 


Cross-examination by Mr. KEL.Lv: 


Q. Mr. Case, you have testified to considerable knowledge of the 
method of doing this whole business. Is it not a fact that the busi- 
ness is done in this way generally ; that parties—coal dealers in the 
West—are in the habit of going East and buying their stocks of 
coal, and that these coal companies to which you have referred do 
not — not established depots in the West at all, but sell at 

147 


522 TIMOTHY CASE, RECEIVER, &C., vs. 


the mines or at their Eastern points to Western shippers and dealers, 
who furnish transportation West by such lines as is for their interest 
to ship by? Is not that the ordinary way of doing the coul busi- 
ness of the West ? 

A. The coal business of the West has been done in the past prin- 
cipally that way, with the exception of some instances where the 

Lehigh Valley road, the Delaware Coal Company, and the 
661 Pennsylvania Coal Company have, I think, during the past 

one or two years established agencies throughout the West 
and located at different points, who sell the coal direct to consumers, 
negotiating the freight transportation with connection with the rail- 
roads and in connection with their company, and deliver the coal 
on the ground at such and such figures. 

Q. You testify, then, as I understand, that the coal producers 
usually sell their products at the East to dealers in coal who deal 
on their own account ? 

A. They do business both ways, but I have my recollection of 
matters and observation in the West that in the past the establish- 
ing of agencies during the last year or so has increased with great 
rapidity relative to that object, more so than the entire sale, out and 
out, of coal dealers. That is the standard through the East among 
the coal dealers that handle their own coal. 

Q. Have you any personal knowledge that these parties to whom 
reference has been made, John I Blair and others—have you any 
knowledge that they intend to establish agencies in the West for 

the sale of their coal? 
662 A. I have been informed by Mr. Blair that it was the in- 

tention of distributing coal through the West here on the line 
of the Green Bay road the same in every way that they are distrib- 
uting coal along the line of the Eastern roads. I have been informed 
that that was the intention,and I have been laying out depot grounds 
and side tracks and facilities to be able to complete that matter in 
time. 

Q. You stated this morning, Mr. Case, in answer to a question on 
the direct examination that if one-quarter of the product of certain 
coal mines were shipped over this road that the facilities now desired 
would be insufticient. State now if that one-quarter, whatever it 
may be, was shipped via Merrillon to points north and west of Mer- 
rillon that would make any difference in depot grounds as applied 
to Seymour, Black Creek, and Manawa. | 

A. If all went to points north and northwest of Merrillon the 
depot grounds at Seymour would not enter the question at all. 

Q. How about Black Creek and Whitehall ? 

A. No, sir; not if the coal was consigned beyond there. 

Q. Have you any personal knowledge about the coal to be distrib- 

uted at Seymour or Black Creek or Manawa or any other of 

663 the stations named? ‘ 
A. No positive knowledge, with the exception of what Mr. 
Blair had informed me relative to distributing coal on the line of 
the Green Bay road in the same manner as it is distributed in the 
East on their own lines—shipments on their own lines where they 
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have ample coal rooms and yards and distribute this coal mostly to 
patrons, and in many instances they have agents sell the coal and 
make return to the company for them. 

Q. Can you state an instance where they distributed coal to or 
stored coal at points where there is no market for sale? 

A. Point Marks, along the line of the D. L. & W. road, is a point 
where they stock, I suppose, 4,000,000 or 5,000,000 tons of coal. 
They haven’t any immediate market right near there; the nearest 
is tide-water. They hold the coal there in reserve for shipments as 
ordered for tide-water, and they are transporting their shipments 
when their business is light in the summer months. 

Q. It is a fact that at Port Marks coal is stored there and kept 

there for other points and not for local distribution ? 
664 A. Distributed for points principally of tide-water in the 
market. 

Q. It is stored at Port Marks because it is a convenient place to 
distribute for other points? 

A. Yes, sir. 


By Judge Powers: 


Q. I will call your attention, Mr. Case, to your testimony relative 
to Arcadia. State, Mr. Case, in what direction the railroad runs 
through Arcadia? 

A. In regard to the points of compass? 

Q. Yes. 

A. Well, I don’t know the exact points of compass there, Judge. 

Q. Well, is not it substantially southwest or northwest? 

A. Possibly it is. 

Q. It isa fact; I am simply getting at this to get the lay of the 
ground. 

A. Yes. 

Q. Is it not also the fact that Main street, in Arcadia, runs nearly 
east and west, but a little northwest and southeast? 

A. Well, I could not answer in regard to that; I suppose it is pos- 
sible; it may run that way; I cannot deny it or assume that it does. 

Q. Main street crosses the railroad track just west or southwest 
and in front, near to the depot, does it not? 

A. Yes, sir; I believe it does. 
665 Q. This is substantially the railroad track running north 
(indicating) ? 

A. Yes, sir. 

Q. Now, Mr. Case, how much land do you state is needed by the 
railroad company for railroad purposes at that point? 

A. About the same amount as I have previously sworn to that it 
is necessary for railroads to have relative to any station doing busi- 
ness—<listance, 1,800 feet in length by 400 feet in width. 

Q. That is the amount you think would be needed there? 

A. I certainly think so; I think that the present layout of the 
ground is very far from being sufficient to do the business. 

Q. That 1,800 feet in length would run along the line of the main 
track of the road, would it ? 
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A. Yes, sir. 

Q. Besides it would be parallel substantially to the main line? 

A. Yes, sir. 

Q. And the 400 feet in width would be across the main line at 
right angles, would it? 

A. Yes, sir; a measurement taken would cross the main line at 
right angles; yes, sir. 

Q. Now, at the point how should that 400 feet in width be 
666 laid with reference to the main track—that is to say, how 
much of the 400 feet in width should be upon each side of 

the centre of the main track ? 

A. It is always customary by all engineers who lay out depot 
grounds to have the main line of the road the center line of the 
property. It would be virtually 200 feet on each side. 

Q. Well, is that your judgment of the manner in which it should 
be laid out at that point? 

A. From the lay of the ground and from my recollection of the 
place when I was on the ground, I should say the ground was in 
every way adapted for laying out the property in that way. 

Q. As far as the surface of the ground is concerned, it is reason- 
ably favorable on both sides, is it not? 

A. Well, more favorable on the southwest side. 

Q. Well, Mr. Case, you have stated that 200 feet on each side of 
the centre line of the main track would be a proper way to lay it 
out. Now state, with reference to this map, as near as you can, 

where the west or southwest end of that 1,800 feet would come. 
667 A. I cannot tell on this map, for the scale is not down. I 
might lay it down, but that would be wholly inaccurate. 

Q. I will ask you the question in a little different form. Should 
that 1,800 feet all be northeast of Main street or should it cross Main 
street and part of it be northeast and part southwest of Main 
street? 

A. I think I answered that question before—that the centre line 
of the road would determine the point of measurement, measuring 
each side. 

Q. You do not understand my question; that is not the idea. 
Here, up and down (indicating), is the main track and, as I under- 
W 2 you, the depot ground should extend for 1,800 feet. 

Ves, sir. 

Q. Now, what I want to know is whether that 1,800 feet in length— 
it is the length now, not the width—whether that 1,800 feet in 
length should all be northeast of Main street or whether part of it 
should be southwest and part northeast ? 

A. The property from the location—that would be taking the 
town. Main street as the central point, I should judge the location, 

if the ground would permit, would extend—Main street as 
668 the central point—900 feet each side, but off there (indicaf- 

ing) the ground is low and side tracks could not be erected 
without much expense; better move it either way, wherever the 
ground is adapted for it; that would be the location of any engineer 
who would go on the ground and locate it as such. 
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Q. What I am trying to get at here is to find out what the com- 
plainant wants ? 
A. That would be determined wholly upon the condition of the 
— 2 and the nature of everything on the ground—the ground 
itself. 
Q. Are you not well enough informed as to the station there to be 
able to determine that fact now ? 


Mr. Cask: In other words, mark that 1,800 feet wherever you 
want it. 

The Witxess: If the ground is all uniform, as I said before, and 
all good, solid ground, not requiring any filling and grading to com- 
plete side tracks 

Mr. Case: The witness here has examined that land, under in- 
structions, to determine how much of the land in controversy was 
required ; I think that fact should be borne in mind because some 
of the land is sold to a third party. 

The Master: You can bring that out in your examination. 
669 Witness: If the condition of the ground would permit I 
would establish Main street as the centre point and extend 
900 feet in each direction. If the gronnd southwest of Main street 
was too low and marshy, and if the property northeast, in this di- 
rection (indicating), was the property of the defendants, who are in 
shape to give the property over as our rights as we demand here, I 
should then locate the ground more in this direction (indicating). 
My recollection of the ground about where this switch comes in is 
very low, marshy, and we have a water-line there of three to five 
feet, somewhere in that neighborhood, which would necessitate in 
putting up side track or putting up warehouse, to do considerable 
grading to make that ground accessible to us. 

Judge Powers: Can you state, Mr. Case, on the theory that upon 
the southwest side of the railroad track there was 200 feet taken— 
can you state what buildings would be upon the land so taken and 
laying north of Main street—what buildings in here (indicating)? 

The Master: I do not quite understand that question. 
670 Judge Powers: Upon the theory that the land taken from 
the southwest side of the track extends to 200 feet from the 
center of the main track, what buildings would be upon the land so 
taken and lying north of Main street? What buildings in here 
(indicating) ? 

A. There are buildings in there now standing. I don’t know by 
whom they are owned or upon whom these limits would infringe; 
I don’t know anything about that now; I do not know the condi- 
— they are in; there are buildings in there, quite a number of 
them. 

Q. Can you name them ? 

A. No, sir; I cannot. 

Q. You can name some of them, can you not? Mineral Springs 
Hotel, for one? 

A. Yes, sir; Mineral Springs Hotel, for one. I taink there is 
some sort of a store facing on the side. 

The Master: On the north side of Main street? 
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A. Yes, sir; I think so; I don’t know positively about that; also 
some outbuildings and outhouses standing there (indicating) ; I 
think Jam mistaken about the store; I would not like to put in 
evidence on that; I am not familiar enough with the build- 

ings. 
671 ae Powers: About how much land, Mr. Case, expressed 
in acres, would a piece 1,800 feet by 400 amount to? I don’t 
care about being particularly accurate, but about. 

A. I think it is over 15 acres. 

Q. Can you state, Mr. Case, about what the population of Arca- 
dia is? 

A. No, sir; I do not know the population. 

e. Well, does it exceed 1,000 or 1,200? 

A. It may, as far as my knowledge is concerned. I never in- 
quired into the question of the population of the town—the popu- 
lation of the town in relation to side tracks. 

. And Blair is a somewhat smaller place, is it not, than Arcadia ? 

A. Possibly. 

. Now, what business is done at either or both of these places 
that require so large an amount of depot ground—a matter of 15 or 
16 acres? 

A. What business ? 

Q. Yes. 

A. In the first place, to do business you have got to have room to 
put things in shape to transact your business, and in doing that you 
have got to have room for stock-yards, you have got to have room 
for lumber yards, you have got to have room for coal-yards, room 

for warchouses; and to be able to cover the ground properly 
672 here you have got to have room for all these appliances. 
. What is the necessity, Mr. Case, at either of those towns 
of having room for lumber yards? 

A. Why, in time dealers will sell lumber there. They receive 
lumber in amounts and deliver there, and lumber yards at any of 
these points, of course, would be located on the line of the railroad, 
so the railroad can deliver the lumber without the cost of transfer- 
ring in town to any other point away from the line of the road. 

Q. In speaking of lumber yards, in this connection, do you mean 
lumber yards out of which the retail trade is carried on? 

A. Lumber is a very bulky substance, and in many instances 
lumber would have to be discharged immediately from the cars, and 
cars are put on the side tracks, and if the railroad company has 
room cnough for delivering and stocking this lumber it will save 
the delivery from the car and distributing it all over town. It is 
merely as a place to discharge lumber from the cars, and then the 
retail dealer can haul it to his yard or to any other point he wishes, 
only to relieve the car. 

Q. What I want to understand is, whether you mean by the word 

lumber yard, in connection with these depot grounds, as you 
673 have used it—whether you mean a yard for carrying on the 
retail trade, or simply a place to unload ? 
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A. Simply as a place to discharge the lumber and have room to 
pile it up in shape for the jobbers to have it himself as he hauls it 
away from our property. 

Q. Well, is that upon the theory that the railroad company itself 
is going to be the owner of the lumber and bring it there and pile 
it up to be sold to dealers, or is it upon the theory simply that the 
railroad company acts as transportation agent and brings the lum- 
ber as it is consigned, to dealers ? 

A. Simply as transportation agent that delivers the lumber to 
patrons and others, and they want room to unload and discharge 
the lumber properly from the cars, there is room to do it. Why, if 
we have ark to stock the luinber as it is received we would do 
that for their convenience rather than delay the cars. 

Q. Then it amounts to this, what you refer to as lumber yards, in 
— connection, it is simply like a place to store—like a storehouse | 
only? 

A. To discharge freight. 

Q. It is not necessary to have it covered up? 
674 A. Lumber is very bulky, and it is a great deal safer to 
handle it if we have the room to discharge it. 

Q. I ask you, Mr. Case, whether the lumber business is ever done 
in any country or in any place in that way? 

A. Yes, sir; the roads I was connected with in the East—railroad 
companies—owned land, and we discharged lumber. There were 
lumber vards there alone to the extent of five to ten acres. Of course, 
there were side tracks put in on these lumber grounds as well. The 
company owned the ground. 

Q. The company unloaded the lumber on the ground and left it 
there fur the consignees to haul it away; is that it? 

A. No, sir; the parties unloaded it to whom it is consigned to; 
they unloaded it on the company’s property. 

Q. And then they hauled it away at their leisure ? 

A. According to the facilities they have. Sometimes dealers will 
have 10 or 15 cars of lumber and only one team to haul his lumber 
away with; to haul that lumber away would take him three or four 
days. He can take it to his own yard or where he wishes to. I am 

referring, in making this comparision, to where they use 100 
675 cars of lumber where we use one here. 
Q. In your judgment, Mr. Case, how much of these 15 or 
16 acres, either at Arcadia or Blair, would be required for lumber 
purposes that you have described ? 

A. Well, perhaps one acre would answer now, and, perhaps, five 
years from now five acres would be reguired. 

Q. Do you know how much ground it takes in the ordinary, 
common way to pile a million feet of lumber? ) 

A. Well, it takes very little ground if they wish to go to the ex- 
pense of piling it pretty high; it is only a question of piling it. 

Q. As men would ordinarily handle it? 

A. As lumber is unloaded promiscuously from the cars by con- 
— 2 it takes a great deal more room than if it is piled systemati- 
cally. It is different how lumber is stocked up, whether it is piled 
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up permanently or tumbled up temporarily; it makes a very great 
difference in that way. 

Q. Well, you have spoken of the necessity of coal-yards at these 
points; now, in this connection, what do you mean by a coal-yard? 

A. I mean the ground to stock coal by any dealer who may take 

the agency of handling the coal there—of stocking different 
676 grades. There is nut stove coal, nut coal, and possibly lump 

coal, and in laying out, taking and occupying land for the 
stocking of this coal of the different kinds, it occupies quite some 
place in area; and in addition to that there has got to be room for 
scales, wagon-ways to reach in there, for wagon-ways opening in 
and out, so that every point is accessible to the wagon, and also room 
enough to drive on the scales, either going in or out, and in making 
that this coal-yard could be laid out; it certainly would occupy quite 
some ground. 

. Well, then, you mean this, do you: In case the Lackawanna 
Coal Company, or any other coal company, should appoint an agent 
at either of those towns to sell and distribute coal that the railroad 
—— would need grounds sufficient to do that business? 

A. I do. 

Q. Then, if I correctly understand you, it seems that the land that 
is wanted for coal-yard purposes is land for the Lackawanna Coal 
Company or some other coal company, or John I. Blair, to do busi- 
ness on? 

A. I merely take the assumptions of the ground required, based 

on the same amount of ground they occupy themselves on 
677 their Eastern coal-lands. At every station along the line of 

their road they have ample facilities of discharging this coal 
in coal-yards. They appoint in many instances agents, who sell 
their coal on commission, and in some instances they,sell to agents 
at a margin, whichever arrangement the agent may make with 
them, and there is the ground occupied by their coal-yards, and 
they make their sales in connection with the unloading of the coal. 

Q. You do not contemplate, if I understand you correctly, at 
either of these towns that the railroad company shall enter into the 
business of retailing coal, buying and retailing coal, as a corporation, 
do you? 

A. That is something for the managers of the road to decide upon, 
the system of doing it—something for them to decide. I have no 
knowledge of the exact manner in which they are going to do it, 
whether they are going to sell coal direct to dealers or going to ap- 
point their agents themselves. 

Mr. Case: You are speaking simply of the room to discharge coal 
and lumber? 

A. Yes, sir; to discharge the coal in the yard. They do that on 

all the Eastern roads. 
678 Judge Powers: What do you mean by coal-yard? Is it 
ground, a space, where the business of retailing coal is carried 
on there by the railroad company or anybody else? 
A. Yes, sir. 
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Q. At these two places I have mentioned, Blair and Arcadia, there 
would be no demand for it—no occasion to store coal for the pur- 
pose of transporting it to other points, would there? 

A. Not to my knowledge; no, sir. : 

Q. The only need of coal-yards there would be for the local trade? 

A. Yes, sir; around the country and demands of the town wholly, 
I should judge ; yes, sir. 

Q. Do you know whether, as a matter of fact, at the present time 
— has been any considerable demand for coal even at Arcadia or 

air? 

A. I have not been advised relative to anything of that kind; no, 
sir. 


Objected to by counsel for the complainant, and objection over- 
ruled by the master; to which ruling of the master complainant's 
counsel then and there duly excepted. 


Witness (continuing): There are other officers of the road who 
are better informed on that subject than I am. 
679 Q. Well, to your knowledge, has there been any trade in 
coal so far at those points? 

A. Not to my knowledge. 

Q. Whatever business there has been at those points so far has 
been done with the facilities of depot grounds already there, has it 
not? 

A. Les, sir. * 

Q. Well, has there been any special inconvenience for the want of 
room so far? 

A. There is very little room for extending the business there. 

Q. I am not speaking of the extension of business. I am speak- 
ing of the business—that is, place required so far? 

A. The side track at present is too short, and if I was manager of 
the road I sliould put in another side track as soon as possible for 
passing trains. 

Q. There is room to put that on the outside of the road ? 

A. Iam not aware that there is. I laid out a track there tem- 
porarily, and I was informed that it ran onto property belonging to 

arties who are not interested in this suit, necessitating the company 
in putting the track in—to buy the property of other parties. 

. How did that old side track that you laid out there—how did 

it run with reference to the depot and Main street? 
680 A. Parallel with the main line. 
Q. Was it north? Did it run northeast from Main street 
or on the other side of Main street? 

A. It started from there (indicating on the map) and came up here 
somewheres (indicating), but I understood that the line ran onto 
parties owning the property that were not interested in this suit. 


Redirect examination by Mr. Case: 


Q. Just look at this map again. Now, as arailroad expert, if you 
were sent out to examine the property at Arcadia and then that on 
the other side of the track (indicating), northwest of the track, that 
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the property belonged to third parties, and you were instructed by 
the officials of the road that you must lay out sufficient depot room 
upon property belonging to defendants in this action, where would 
you make your 400 feet run to; from the main track southwest, or 
would you make it run 200 feet each way along the proper channel, 
but not belonging to the defendants? 

A. That would be everything owing to the size of the plat of 

ground I was instructed to lay out. 
681 Q. Sufficient for depot purposes ; instructed not to lay it on 
property owned by parties not interested in this suit? 

A. All on one side. 

Q. Did you run any line which would bring you direct to this 
hotel at the time you ran this line there? 

A. No, sir. 

Q. Did you examine the location of this ground there ? 

A. Yes, sir. 

. How is it? 

A. Easy grading; pretty nigh up to extending side tracks and 
constructing warehouses now. 

Q. Now, if the property on this side belongs to the defendants, 
and you receive instructions not to lay lines off on the side that do 
not belong to the defendants, how many feet would it be from this 
side southwest—how many feet would you make your line so as to 
inake it 400 feet in width ? 

A. It would throw it all on one side to take that amount of prop- 
erty. 

. That is all. 


Mr. K ELV: I ask that the testimony in regard to these particular 
lands be stricken out. 


Objection overruled by the master ; to which ruling of the master 
defendants’ counsel then and there duly excepted. . 


By the Master: 


682 Q. Mr. Case, are you acquainted with the grades—the maxi- 
: mum grades—upon your lines? Can you state what they 

are 

A. Well, I have never examined the profiles closely since I have 
— out here. I can only state approximately from riding over the 
road. 

Q. You cannot tell definitely ? 

A. No, sir. I never examined the profiles closely for that infor- 
mation. 

Q. Can you tell the number of freight cars—loaded freight cars— 
that constitute a train within the capacity of your engines? 

A. Yes, sir; about 25 cars is considered a train. 

Q. 25 freight cars? 

A. Yes, sir. . 

Q. Are the grades on your line of that general character that you 
can start a full train-load from your western end, for instance, and 
draw it through to your eastern end? 
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A. We can handle that size train right through with these with 
the locomotive. There are sections of the road where we could 
handle perhaps double the train with the same engine. 

Q. What I want to ascertain here is whether in the daily practi- 
cal — of your line you started a train from your La Crosse 
or Marshland end and run it through to Fort Howard with the 

same number of cars or whether you had occasion to double 
683 up or anything of that sort to get over cars. 
A. Well, we double up occasionally on grades. That is 
the exception rather than the rule. 

Q. Then your grades are such that a freight engine will take 25 
loaded cars and go through ? 

A. Yes, sir. 

Q. Either way ? 

A. Either way. 

Q. Now, what length of side track is required at a station to en- 
able you to put a standing train on the side track while another 
train passes on the main track ? 

A. Well, what length to pass a train of 25 cars and an engine? 

Q. And an engine. What would be the length of side track so 
as to do it with entire ease and comfort ? : 

A. About 1,195 feet—about 1,200 feet, we will call it—nothing else 
being on the side track. 

Q. So 1,200 feet would accom-odate one of your freight trains 
while the other was being engaged ? 

A. Yes, sir. 

Q. Is it your custom on the road at those stations that are in 
question here to have your depot between the main track and the 
side track? Is that your rule? 

A. Yes, sir. 

Q. The main track and side track ? 

A. Yes, sir. 
684 Q. Do you remember about the size of your depot build- 
ings at those stations? Have you one or more than one? I 
mean is your passenger and freight under one roof or two? 

A. Sometimes one, sometimes two, warelouses, sir. 

Q. You haven’t any uniform rule in that respect ? 

A. No, sir; well, we haven't established any standard relative to 
that; we will undoubtedly establish a standard when we get to work 
to put up new buildings. 

Q. As it stands to-day you have no uniform rule? 

— No, sir; as erected at present there is no uniform standard used 
at all. 

Q. At any of these stations on your road have you duplicate side 
tracks anywhere—side tracks upon both sides at present? 

A. Yes, sir. 

Q. At what stations do you remember? 

A. At Fort Howard is one. 

Q. No; I mean at any of these seven stations in controversy. 

A Nostation except Merrillon that I can call to mind. 
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Q. I don’t remember now whether—is there a depot at Merrillon 
independent of the station-house ? 

A. Yes, sir; independent of the passenger depot, you mean; yes, 
sir, there is. 

Q. That is which side of the Omaha track ? 

A. On the southeast side, I think. 
685 Q. On the east side, as I would understand it? 
A. Yes, sir. 

Q. The eating-house, the hotel, etc., is on the other? 

A. Diagonally across. 

. Diagonally across? 

A. Yes, sir. 

Q. AsI understand you, Mr. Case, that the tracks at Merrillon — on 
both sides, and on the west of the Omaha track you have a track or 
switch that makes a complete Y on the other side? 

A. We have two tracks connecting the angle formed by the cross- 
ing of the two lines, but they are not a complete Y. The proposed 
line shown on the Merrillon map would complete the other part of 
this Y. 

Q. That is all. 


(Whereupon the complainant rested.) 


Mr. Kl I. v: We wish to cross-examine Mr. Timothy Case. His 
direct examination has been introduced here. 

The Master: Mr. Case, are you willing Mr. Timothy Case’s tes- 
timony should go in this record ? 

Mr. Case: Yes, sir; but Mr. Kelly has lost his opportunity for 
eross- examination. 

Mr. KELLY: We ask to have Mr. Case here for cross-exam- 
686 ination; he is in the city; he was here this morning, and we 
wish to cross-examine him. 

Mr. Case: Mr. Case is not here, but engaged in other matters, and 
I do not see but what his testimony has got to stand. 

Mr. Ki. LV: Mr. Timothy Case has been here twice to-day. It is 
no hardship for him to present himself for cross-examination. It 
is only a matter of a few moments tosend for him and cross-examine 
him, and we ask that they be ordered to produce their witness for 
eross- examination. 

The Master: IT have no power to compel the witness to be present. 
Whether a court commissioner has power, I have nothing to say, 
but as a special master, the position that I occupy, I have no power, 
unless you voluntarily produce the witness or the witness volun- 
tarily produces himself. 

Mr. Case: He has been here, but he is now engaged in other 
matters. He is a vice-president of a railroad and as such he is very 


busy. 
The Master: The only thing that I can do is to report the cir- 
cumstances to the court. You can make your application there. 
Mr. KELL V: We are willing to pay his costs and expenses. Mr. 
Case has been — in court during a greater part of the proceed - 
ings to-day and we ask that he be sent for. 
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687 Mr. Cas: We have refused to produce Mr. Case unless 
his costs are paid, unless properly ordered by the court, and 
also his expenses are paid. The time must be paid. 
— Keity: We are willing to pay any court fees, if the court 
»lease. 
, Mr. Case: I object to it. 

Mr. Ki. LV: We desire to have the reporter record that we now 
make application to the court to order or request complainant’s 
counsel to produce Mr. Timothy Case for the purpose of cross-exami- 
nation, subject to such order as may be proper fur the payment of 
his costs, attendance, and such other fees as are usual in such cases. 

Mr. Cask: We object to producing the witness, inasmuch as he 
has testified here in chief. Defendants were represented by their 
attorneys and had an opportunity to cross-examine the witness and 
failed to do so; that they are estopped by their own laches in ask- 
ing any relief from the — of the court, as they have had their 
day in court. 


The master requested the counsel for complainant to produce the 
witness, the defendant Kelly offering to pay the cost of subpcenaing 
the witness and of attendance in court and taxable costs 
688 usual in such cases. The master being of opinion that he had 
no power to compel the attendance of the witness or to tax 

the costs, witness was not produced and examined. 

Mr. KL Iv: I now ask that this hearing may be adjourned until 
this evening or to-morrow morning, so as to have an opportunity of 
serving a subpeena on Timothy Case and obtaining his attendance 
for the purpose of cross-examination. 

The Master: We will let the matter rest for the moment, and 
if there are any other witnesses present to be examined here we 
can examine them in the meantime and take up this question 
afterwards. 


(Here follows diagram marked p. 689.) 


690 GrorGE IIIL ES, one of the defendants herein, recalled on 
his own behalf, testified as follows: 


Direct examination by Judge Powers: 


Q. You are one of the defendants in this case, are you not? 

A. Yes, sir. 

Q. You are also the president of the Arcadia Mineral Springs 
Company ? 

A. I am; yes, sir. 

Q. You heard the testimony, did you not, of the witness, Erwin 
C. Case ? 

A. Yes, sir. 

Q. Now, in case it should be determined that at Arcadia the com- 
plainant in this case was entitled to receive from you and the Ar- 
cadia Mineral Springs Company, upon the southeast side of the 
track at Arcadia and the east side of Main street, a width of 350 feet 
from the centre of the main track and extending east, will you de- 
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scribe what improvements there are upon the land that would be so 
taken ? 


Objected to by counsel for complainant, and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


A. It would take the Mineral Springs House. 
Q. What is the value of the Mineral Springs House as a perma- 
nent improvement? 
691 A. It is worth $4,500. 
Q. I will ask you, Mr. Hiles, if you built that house or 

caused it to be built? 

A. I did. 

. Are you acquainted with the value of property and building 
improvements in the vicinity of Arcadia ? 

A. Tam. 

Q. Now, you may state what other improvements would be 
taken in. 

A. It would take in—after the mineral springs buildings would 
be Krumbick & Muir’s and the Trempealeau County Bank. 

Q. Those are buildings fronting on Main street, lying east of the 
Mineral Springs House ? 

A. Yes, sir; on Main street. They are part on 9 and part on 10 
(examining map of Arcadia). , 

Q. Do you or either yourself or the Arcadia Mineral Springs 
Company own those buildings ? 

A. No, sir; we have no interest in the —. 

Q. State whether you have had since this suit was commenced. 

A. No, sir; I have not. 

Q. What other property will come in ? 

A. Boorie Bros. & Hansil. N 

Q. Have you or the defendant, — Arcadia Mineral Springs Com- 
pany, any Interest in that? 


Objected to by counsel for complainant, and objection over- 
692 ruled by the master; to which ruling of the master complain- 
ant’s counsel then and there duly excepted. 


A. No, sir. 

Q. Have you had since the suit was commenced ? 

A. No, sir. 

Q. Those are the only buildings that come within the 350 feet ? 

A. It is my impression that about one-half of lot 7 will come in. 

Q. What building is there there ? 

A. There is a brick block there. 

Q. Do vou own that or have any interest in it? 

A. Yes, sir; the Arcadia Mineral Springs Company owns it. 

By the Master: About one-half of the east half? ° 

A. West half of lot 7. That would be as near as I could judge 
(examining map). 

Judge Powers: That, you say, is a brick block ? 

A. Yes, sir. 
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Q. What is the value of that brick block ? 
A. It cost us $4,000. 


Objected to by counsel for complainant, and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


Q. What is it worth! 


Objected to by counsel for complainant, and objection overruled 
by the master; to which ruling of the master complainant’s 
693 counsel then and there duly excepted. 


A. It is worth $2,500, at least. 

The Master: In giving these values do you value the building 
irrespective of the lots, or the value of the building and the lot? 

A. Well, the value of the buildings—nothing for the lots. 

. Not including the lots? 

A. Not including the lots; no, sir. 

Judge Powers: Are there any other buildings that would come 
within those limits—or any other improvements ? 

A. My lumber yards and sheds, etc. 

Q. Will you state what the improvements that you refer to as 
lumber yards, sheds, etc., what they consist of? 

A. They consist of lumber sheds and tracks running in there— 
or side tracks back to the sheds. | 

The Master: Where are those, Mr. Hiles ? 

A. They are about 400 feet east of lot 7 (indicating). 

Judge Powers: East of Main street? : 

A. East of Main street; maybe a little more; maybe 500 feet east. 

Q. North? 

A. North, rather; yes, sir. 

The Master: Then part of the land is not laid out in town lots? 

A. No, sir. 
694 Q. The land that is marked with a cross on this map (in- 
dicating) ? 

A. Lumber sheds are up in there (indicating on the map). 

Q. Those would come within the 350 feet ? 

A. Yes, sir. 

Judge Powers: Well, you can state the value, in detail, as much 
as you can—of course, if they should not come in on measurement 
they can be left out—the value of the sheds, with the improve- 
ments. 


Objected to by counsel for complainant, and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


A. Probably about $250. 
Q. Well, are there any other improvements there? 
* No, sir; I do not think there are. I think that is all on this 
side. 
Q. Can you state whether there are any improvements upon the 
land claimed at Blair in which you are interested ? 
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A. Yes, sir. 
Q. Well, give that in detail, as much as you can. 


The Master: Have we any map of Blair? 
Mr. Cask: We have a map of Blair, which has not been intro- 
duced in evidence. We will introduce it here for the use of the 
master; but, at the same time, we do not introduce it as show- 
695 ing the land claimed, but simply as a means of refreshing the 
memory of the witness and for the convenient reference of 
the master. We want the record to show that we want double or 
three times that. 


Map of the township of Blair, marked Exhibit No. 5 on the part 
of the complainant. 


The Master: Now, go on, Mr. Hiles. 

A. I have got Blair buildings, improvements, and sheds ; lumber 
ollice and sheds that are worth $1,000. 

. Is there a recorded town plat of Blair? 

A. Yes, sir; it lays this way (indicating). 

Mr. Cast: How far is it from the railroad track to where the office 
and sheds are? 

A. Inside of the 350 feet. I don’t know as it is. 

Q. Give us those improvements in detail—separately—as near as 
you can. Of course, if they are not included we will leave them 
out. 

A. I can’t tell exactly about this. I should judge this to be 150 
feet (indicating) and the depot there (indicating). Map Exhibit No. 
5 shows depot grounds 169 feet in width on a three-degree curve, 
1,233 feet in length on the inside and 1,351 feet on the outside. 

Judge Powers: Now, you have not stated yet. State in detail 
the value of those improvements which you think would come 

in. 5 
696 A. 200, the claim on each side from the centre. 
Q. Yes, but take it that way (indicating). 

A. [have my doubts of any improvements coming in. 

Q. State what improvements are there—the improvements you 
referred to; whether that covers that or not. 

A. The lumber .offices and the lumber sheds—they are worth 
$1,000. 

Objected to by counsel for complainant, and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


Q. Are there any other improvements? 
A. No, sir; not belonging to me but belonging to others. 


The Master: Are there any other improvements within the lim- 
its? 

A. Yes, sir; there would be other improvements within the limits 
on this other side of the track here (indicating). It would not be 
inside of this that I marked out (indicating), but inside, 350 feet 


from the centre, would be the hotel building. 
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Judge Powers: State, Mr. Hiles, whether you are acquainted 
with the lay of the land and surface, and so on, about the depot at 


_ Arcadia. 


A. I am, sir, well. a 
697 Q. How would it be as to laying out the depot grounds, or 
* portion of them, upon the north or northwest side of the 
track! 
A. If you will just come here I will tell you. 


Counsel for complainant objects to this testimony, as witness has 
shown upon his previous examination that he has never had any 
experience whatever in the operation of railroads, is not an expert, 
and therefore is not competent to testify. Objection overruled by 
the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


The Witness: Running up that way, here is the water-tank, 
right here; just about there (indicating) there is a piece of ground 
in there that is just as nice for railroad purposes as anything along 
on the road, if they need any more ground. 


Objected to by counsel for complainant, and objection overruled 
by the master; to which ruling of the master complainant’s coun- 
sel then and there duly excepted. 


Cross-examination by Mr. Cask: 


Q. How many warehouses are upon the ground at Arcadia for 

the business of the road ? 
A. Five. 

698 Q. Are they standing on your land? 
A. No, sir; not all of them. 

Q. How many stand upon your land? 

A. Only one of them. 

Q. Who uses that ? 

A. Muir. 

4 — you ever get anything from Krumbick & Muir for the use 
of it 

A. They paid me rent. 

Q. Krumbick & Muir use it for their shipping with the railroad, 
do they not? : 

A. Yes, sir; let me amend that a little. I told them they might 
if they moved it a little farther from the Arcadia Mineral Springs 
Company. | 

Q. How near to the track is that—to the main track ? 

A. That is about 65 or 70 feet from the centre of the track. 

Q. And the side track is just 

A. The side track comes just by it. 

7 — that is the property in dispute—the warehouse? 

. Yes, sir. 

The Master: I understand you to say that these different build- 
ings, the hotel and buildings on Main street, were not made by any 
of the defendants? 
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Mr. Case: The hotel building, he says, was made by him, 
699 and he owns the brick building on the west half of lot 7. 
The Master (to the witness): Now, you stated what the 
value of the hotel was. I don’t remember whether you stated 
A. $4,500. 
Re What was the value of the building occupied by Krumbick & 
uir? 
A. They did not ask me that. 
Judge Powers: Because none of the defendants had any interest 
in it. 
en They own everything, except that ? 
A. No. 
Mr Case: They own the brick building 
The Master (to the witness): The hotel building that stands 
upon lots 10 and 11 were built by the defendants and are owned by 
the defendants and are of the value of $4,500, as you say? Now, 
the buildings upon lots 8 and 9 were not built and are not owned by 
the defendants ? 
A. Yes, sir; that is so. 
Q. The building on lot 7 was built by you and is owned by you? 
A. Now, right here, Krumbrick & Muir—their building—their 
agricultural warehouse and the Trempealeau County Bank are on 
the east part of lot 10 and the west part of lot 9. Then come 
700 Boorie Bros. & Muir. They bought all of lot 8 and east part 
of lot 9. Then comes a brick building on lot 7. 
Q. That you built and own? 
A. Yes, sir; that I built and own. 
Q. What is that worth? ä 
A. $2,500; I said it cost 84, 000; it is worth $2,500. 
. Now, the lumber yard that you spoke of further north; the 
sheds and office—those were built and are owned by yourself ? 
A. Yes, sir. 
. I understand it now. 
Judge Powers: How is it as to that warehouse occupied by Krum- 
bick & Muir? Is there a warehouse there that belongs to you? 
A. It belongs to Krumbick & Muir. No; it don’t belong to me. 


Judge Powers > This closes our case. | 
Mr. Kl.: We would ask for an adjournment until to-morrow 


morning, so as to give us an opportunity of subpeenaing Mr. Case. 
We desire to have his testimony. 


At this point it was agreed that complainant’s counsel should send 
for Mr. Timothy Case at once to be cross-examined by the defendant, 
Mr. — he to be cross-examined upon the direct examination 
filed in this case, and that no new matter will be brought out in his 

cross-examination by either party, and conditioned by the 
701 counsel for the complainant that his cross-examination will 

be finished without adjournment, and that this will close this 
testimony in the case. 
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Tiorny Case, the complainant herein, having been sworn and 
examined in chief heretofore, is produced for cross-examination 
by the defense as follows: 


_The exumination-in-chief was first read to the complainant by 
his counsel. 


Direct examination by Mr. KEtty: 


Q. I notice by your direct testimony, Mr. Case, which has just 
been read, a copy of which I have before me, you were introduced 
as an expert in the operation of railroads, and as such qualified to 
judge of the needs of a railroad so far as depot grounds and side 
tracks are concerned. Will you state what your railroad experience 
has been? What was the first railroad with which you were con- 
nected ? 

— My first railroad experience was with the Hudson River rail - 
road. 

Q. On what date did you become connected with that road ? 


Objected to by counsel for complainant and objection over- 
702 ruled by the master; to which ruling of the master com- 
plainant’s counsel then and there duly excepted. 


A. I was connected with its construction in the year 1849. 
Q. How long did you remain connected with that road? 
A. It was not until the latter part of 1849 that I commenced with 
the railroad — — 
Q. How long did you continue in the service of the railroad com- 
any on the Hudson River road ? 
A. Until the spring of 1865. 
Q. In what capacity were you associated with the Hudson River 
road at that time? 
A. Ditferent capacities. I have been as agent and 
Q. Station agent? 
A. Station agent. I have been foreman of track. I have been 
track master. 
Q. What do you mean, foreman of track in charge of section ? 
A. Yes, sir; in charge of section; and then from that to track- 
master. 
Q. What portion of the track were you track master of? 
A. From North Castleton down near Hudson, in Columbia 


county. 
Q. How many miles had you charge of? 
A. About sixteen miles. 
Q. About sixteen ? 
A. Yes, sir. 
703 Q. In what other capacity were you associated with the 
Hudson River road ? 
A. Construction conductor, taking charge of building a double 
track after that time. I was 
Q. How much double track did you build as construction master? 
A. Six miles of that road between Hyde Park and Poughkeepsie. 
Q. What is the next railroad that you were connected with? 
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A. Sussex railroad, of New Jersey. 
Q. In what capacity were you connected with the Sussex rail- 
? 


A. Superintendent. 

. How long were you superintendent of the road? 

A. From 1865 to the latter part of 1877. 

Q. How long a road is the Sussex road, including its branches? 

A. 34 to 38 miles, I should think; with branches included, nearly 
40 miles—38 to 40. 

Q. What other road have you been connected with since you were 
connected with the Sussex road ? 

A. No other road but the Green Bay & Minnesota. 

Q. Then after you became connected with the Green Bay & Min- 

nesota road your only experience as an 1 of railroads 
704 has been with the Sussex road, only to 40 miles in 
length ? 

A. Principally. 

2. Were you in charge of any other railroad? You say “ princi- 

] hed ö 
ae” No, sir; no farther than I was an agent of the road—the Hud- 
son River road. 

Q. That is, station agent, you mean ? 

A. Yes, sir. 

Q. In regard to the present facilities and the facilities at Seymour, 
you state that the necessity for passing trains is such that other 
—— is necessary than that ground which is now used by the 

? 


A. I do. 

Q. What is the average length of your freight trains, Mr. Case— 
your loaded trains? | * 

A. About, including engine and all 

Q. Give us the number of loads, please — tlie number of cars. Of 
course we understand that an engine must be attached to make it a 
train. 

A. Between 800 and 900 feet. 

Q. How long are your passenger trains, including engines ? 

A. Our passenger trains are about 160 feet long, I guess. 

Q. Well, now, Mr. Case, giving a right of way 100 feet in 

705 width with the main line of the road running through the 

center, leaving 50 feet on either side of the central line of the 

main track, is it or is it not possible to pass trains on such right of 
way safely without going outside bevond the 100 feet ? 

A. If you have plenty of room in length I do not say it is impos- 
sible; it is possible. 

Q. A right of way 100 feet in width, 50 feet on either side from the 
central line of the main track, would give 40 feet in the clear, would 
it not—on either side, I mean, of the track ? 

A. Well, it would give 35 feet, I think; may be not quite 40; 
about 35 feet. 

Q. When you say that gives 35 feet you mean clear of trains that 


may be on the track? 
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A. Clear of construction. 

Q. Suppose there were 35 fect in the clear on either side of pass- 
ing trains on the main track, would it not be feasible to include in 
that 35 feet another track on which other trains might be operated? 

A. No; I think it would not. Take both sides of the road, I think 
it would be feasible. 

Q. Well, then, I understand you, Mr. Case, to indicate that giving 

a right of way 100 feet wide, with a track in the center, there 
706 would not be room enough on either side of that center track 
to pass trains? 

A. No, sir. 

Q. On side track or main track ? 

A. I say there would be room enough, but it is a question whether, 
if there is room enough for a second track, that would be room 
enough for a track outside of the centre of the 35 feet. 

Q. Do you not know, as a fact, that the New York Central road 
or Hudson River road, one or both, has four tracks within a 100 feet 
width of right of way, on which four tracks trains pass freely and 
without accident ? 

A. Well, I don’t know what the exact width of the Hudson River 
road is—not of the Hudson River—but on the New York Central 
there is. I know from my own experience, as well as with others; 
of course the room is inadequate, because they, running so close to 
one another, are jeopardizing the safety of their trains. 

Q. The Hudson or New York Central Company have four tracks? 

A. They do have it. 

Q. Within 100 feet in width ? 

A. I do suppose they come within the limit. 

Q. And do not passenger trains pass on those four different tracks 
at the rate of 40 miles and over? 


707 Objected to by counsel for complainant and objection over- 
vealed by the master; to which ruling of the master com- 
plainant’s counsel then and there duly excepted. 


A. They have done so so far, I think. 

Q. You stated in your direct testimony, Mr. Case, that more land 
is needed at Seymour because the passenger train cannot always 
pass the freight train at that point without being side-tracked ? 

A. That was so. 

Q. You mean by that, I presume, that the present side track is 
not long enough to take in a freight train off the main track so the 
passenger train might pass on the main track when the freight train 
was side-tracked ? 

A. That, I mean. 

Q. What obstacle is there to extending that side track cast or west 
along the right of way at Seymour so that the side track may be 
made longer ? | 

A. Well, I think there is a stream that comes in there that would 
have to be changed from its natural channel on the south side be- 
fore continuing that side track—on the east side, 1 should say; this 
is south of the main line and east of the depot. 
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708 Q. Is there any obstacle to extending the side track west 
along the right of way ? 

A. Only that obstacle along the right of way; that would be in 
changing the stream; but I don’t know as that is a positive obstacle, 
as it might be—— 

Q. That obstacle, if it is such, Mr. Case, applies only to the east 
end of the side track, does it? 

A. I suppose that is all the east end of the side track. 

Q. At the west end of the side track there is no stream? 

A. There is no stream ; no, sir; no, sir. 

Q. Well, then, as a matter of fact, Mr. Case, at any station on your 
road where the right of way is 100 feet wide 

Mr. Case: Your honor, I object to this cross-examination contin- 
uing ; 

The Master: Limit yourself to Seymour, Mr. Kelly. 

Mr. Kl. Iv: All right, sir. (To the witness): You speak in your 
direct examination of a possible large coal trade which will likely be 
done at stations along the road, and more particularly at Seymour. 
State why you anticipate a large coal trade at Seymour. 

A. Wood is being exhumed, and we anticipate that in the 
709 ſuture, as it isa grain country in the neighborhood of Sey- 
mour. 

Q. Do you know what anthracite coal, the kind of coal that has 
been referred to in your examination—do you know at what price 
anthracite coal could be furnished to consumers at Seymour? 


Objected to by counsel for complainant and objection overruled 
by the master; to which ruling of the master complainant's counsel 
then and there duly excepted. 


A. That depends altogether upon the year and the supply and 
demand. I could not give the exact price of that. I might give it 
this year, and I might give it last year, the year before, bu. 

Q. Well, give us this year’s. 

A. I do not see how I can give a correct answer. 

Q. Give us this year’s. 

A. I believe this year, at the high price of coal, it would probably 
cost $7 or $7.50; may be 87.50; of course, according to the long haul. 

. You say that coal could be delivered at the present price at 
Sey mour—$7.50 ? 

A. Yes, sir; $7.50. 

Q. Do you know, Mr. Case, what the price of wood is this year? 

A. I a $2.00 to $2.50, or upwards, according to the quality of 

wood. 
710 Q. You are buying wood, are you not, at Seymour? 
A. I have my agent buy it. 

Q. What are you paying for different kinds of wood at Seymour? 

A. Now from $1.50 for pine wood, I believe, and hemlock $2.20. 

Q. You get the very best of hard wood for $2.25 per cord?) 


Objected to by counsel for complainant, and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 
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Q. It is a fact, is it not, that there is a vast amount of wood in the 
vicinity of Seymour ? 


Objected to by counsel for complainant, and objection overruled 
by the master; to which ruling of the master complainant’s counsel 
then and there duly excepted. 


A. There is. 

Q. It is a hard-timber country ? 

A. It is a hard-timber country, but I think the bulk near Seymour 
has been cut off. Of course, there is a considerable amount of wood 
at present that has been cut off and burned down. | 

. You speak in your direct examination about the possible ne- 

cessity of a grain elevator at Seymour, and you stated that 

711 you anticipated in the future a large grain shipment at that 
int! 

A. think I did. 

Q. Can you state, Mr. Case, the amount of grain which has been 
received—the average which has been received—at that station since 
you have had anything to do with this railroad ? 

A. No, sir; I could not without reference to statistics or records. 

Q. Can you state whether or not the grain business has increased 
on the average within the last five years? 

A. At Seymour—yes, sir; it has increased so that we put buyers 
into that place where we hadn’t before when I first came here. 

Q. Is it not a fact, Mr. Case, that buyers were put in there a great 
many years ago? 

A. I don’t know. 

Q. And you, when you got your — that the grain shipments 
had increased lately, Mr. Case, put buyers there to buy grain ? 

A. Since 1879—we put buyers in there in 1879, in 1880, and this 


ear. 

Q. But previous to your connection with this road you don’t know 

of buyers being at Seymour ? 
A. No, sir. 
712 Q. Has tinere been a delivery of coal at Seymour during 
the past year by your road ? 

A. I cannot say now. 

Q. To your knowledge, has there been any demand for coal at 
Seymour ? 

A. I don’t know positively about that. 


Mr. Key: If the court please, a suggestion occurs to me right 
here. I understood that at a previous session the complainant's 
counsel declared that there was no question on their part as to the 
extent of the facilities at Black Creek. 

The Master: There was one station. 

Mr. KLV: That station is Black Creek; I think it was admitted 
by the defendants that they were willing to admit that the amount 
of land designated at that point was necessary, and that they would 
make no offer to introduce any evidence to the contrary. I under- 
stood, also, that complainant’s counsel stated that there was no con- 
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troversy as to the sufficiency of grounds devoted for depot purposes 
at Black Creek. I call the attention of the court to this matter be- 
cause I notice in the direct examination of Mr. Case a question was 
asked about the sufficiency of grounds at Black Creek, and I re- 
member to-day that the counsel on the other side rested without 
asking as to the depot grounds at Black Creek. Now, we 
713 are willing that the matter should be left as we understood 
it, but if there is a question in regard to Black Creek, why, we 
may have some other testimony to offer in regard to the matter. 
The Master: I am not positive Black Creek is the station. Is it 
Black Creek ? 
Mr. CasE: Black Creek. 
The Master: I think we can drop that. 


Redirect examination by Mr. Case: 


Q. You spoke about your being connected with the operating de- 
artment of the Sussex railroad. About what facilities did you 
ave there for doing your business, and were they sufficient ? 

A. They were very limited, from the fact that the road is built in 

primitive times. 

Q. About how much land did you use at Newton, a station upon 

that road ? 

A. What amount? 

Q. Yes. 

A. We had at Newton, I think, between five and six acres there, 


besides the right of way. 


Cross-examination continued by Mr. KEtiy: 


Q. Mr. Case, will you state—you have already testified in 

714 your direct examination and cross-examination that you are 

purchasing wood at Seymour. For what purpose are you 
purchasing wood at that point? 

A. For our locomotives. 

Q. How much wood did you purchase at that point within the 
last twelve months? 

A. I have no record of it; I have not given it a thought. 

Q. Will you give me your judgment as to the amount? 

A. I could not tell you anywheres near. I might be four or five 
hundred dollars out of the way, but it may be we purchased more 
at other points than we have there. I merely get the whole amount 
without noticing on any record—without giving the quantities at 
the different points—so I am not able to state definitely. 

Q. As a matter of fact, it has been your custom to purchase quite 
an amount of wood at Seymour each year, has it not? 

A. As a matter of fact, I think that is so. I don’t know what 
quantity. a 

Q. Well, now, your having purchased wood at Seymour for several 
years, and large quantities at that, will you state why you purchased 
wood at that point? 
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715 A. We purchased it there because it was a hard-wood 
country, and better class of wood could be obtained there, and 
it was near our machine-shops. 

Q. You purchased wood at Seymour because, all things considered, 
it was cheapest to purchase wood for your machine-shops? 
A. No, sir; but use they were near the — at Fort 

Howard. 

The Master: You have machine-shops at Seymour? 

A. No, sir; at Fort Howard. 

Mr. Ketiy: You say you purchased wood at Seymour for your 
locomotives. Did you purchase wood for your locomotives because 
it was cheaper fuel than coal ? 

A. We purchased it because we had our engines—our engines 
were made principally for burning wood when I first came on the 
road, and we found it was the most convenient place for to get the 
wood to our round house at Fort Howard from Seymour. That 
was one reason why we purchased there, and also at Black Creek. 

Q. You do not mean to say, Mr. Case, that you buy wood at Sey- 
mour and haul it to your round house at Fort Howard for the use 
of your locomotives, do you ? 

A. We do. 
716 Q. Well, then, as a matter of fact, you purchase wood at Sey- 
mour, then go to the trouble and expense of. hauling it to 
Fort Howard for the use of your locomotives, use it is the cheap- 
est fuel you can get? 

A. No, sir; not so. I wish to qualify that, because our experience 
in using coal has been such that, considering the relation of time 
and the expense of getting and hauling that wood and seasoning it 
for locomotives—when we take a record we find that our coal—we 
can buy coal, and one ton of coal will go as far as two cords of wood. 
When the expense of getting the wood and the time of filling the 
tender, for loss of motion and the detention of trains, is entered into 
my experience with this road, as well as with others, satisfies me that 
coal has come tu be the cheaper fuel. 

Q. Well, then, if coal is the cheaper fuel—or if in your judgment 
it is the cheaper fuel—it is because the cost of collecting wood, ta- 
gether with the cost of seasoning it, the cost of loading it in your 
tenders, etc., makes it more expensive than coal ? 

A. Sometimes in the vear—in our flush times. 


Redirect examination continued by Mr. Case: 


717 Q. You stated that your experience with reference to coal 
is that it is cheaper than wood. Did you have any motive to 
benefit the country or to encourage people to clean up their land 
which induced you to burn wood upon your freight trains? Is there 
anything of that kind ? 
A. It was a great motive—purchasing ties. 


Mr. Key : I object to this. It is rather direct and leading. It 
is competent to ask witness what motive he had in buying wood, 
but not, “Is that the motive ?” 

69—147 


— 


—— 


546 TIMOTHY CASE, RECEIVER, &C., vs. 


Mr. Cask: Well, what was the motive? Please state the fact, if 
you were compelled, as a matter of fact, to buy wood because your 
engines were constructed so as to burn wood. 

A. Yes, sir. 

Q. Was there any other motive? 

A. It was to encourage our patrons to cut their timber down and 
give them a chance to go into the agricultural business; and also 
where we were buying and purchasing ties from the same parties 
sm felt as though we ought to purchase wood, and we catered to 
them. 


(Whereupon defendants rested their case, and testimony closed for 


both parties.) JAMES H. HOWE 
Special Master. 


718 April 8, 1882.—This day came the defendant, George Hiles, 
by his solicitor, Mr. Powers, and filed exceptions to the report 
of the special master as follows: 


Exceptions of Geo. Hiles. 


United States Circuit Court, Eastern District of Wisconsin. In 
Equity. 
Timotny Case, Receiver, &., 
v8. 
Grondk Hires, Impleaded with Davin M. KEL y, et al. 


And now comes the said defendant, George Hiles, and excepts to 
the report of the Hon. James H. Howe, the special master to whom 
said cause was referred by order dated the 25th day of July, A. D. 
1881, and which said report was filed in said court on the 20th day 
of March, A. D. 1882, as follows, to wit: 

First exception. For that the said master found and reported that 
the depot grounds at Blair, Wisconsin, are insufficient in width, and 
that said complainant’s road should have additional grounds at 
that station parallel for its whole length with the south line of said 
depot grounds and right of way and of the width of about 130 feet; 
whereas it appears, by the testimony and the record and papers on 
file in said cause, that the said depot grounds were, at the time of the 

construction of complainant’s road at said Blair and at all 
719 times since, sufficient in width, and that said road did not 

then and does not now require any additional grounds at 
that station; and, further, that it appears from the record and the 
testimony on file in said cause that said complainant’s road is not 
entitled to take or have any of the lands belonging to said defend- 
ant included in the additional grounds mentioned in said report. 

Second exception. For that the said master found and reported 
that the depot grounds at the station of Arcadia, on complainant’s 
road, are insuflicient to accommodate the business of said road at 
that station, and that said road needs an additional strip of land one 
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hundred and seventy-five feet in width and fifteen hundred feet in 
length upon the south side of its present depot grounds and parallel 
therewith; that between the eastern end of the present depot 
grounds and the eastern end of the additional tract above men- 
tioned the width of the said additional tract should be 200 feet, so 
as to make the depot grounds at that station 1,500 feet in length 
and 300 feet in width, including the right of way; that the western 
end of such proposed tract should be at a point about opposite the 

western end of the present side track and extending thence 
720 eusterly the distance of 1,500 feet; that such proposed depot 

grounds can be taken wholly on the south side with equal 
advantage to the company and less inconvenience to and interfer- 
ence with the interests of third parties than if taken partly upon 
both sides; that the Mineral Springs Hotel is of the value of $4,500; 
that the value of the brick building on lot 7 is $2,500; that lumber ° 
sheds are of value of $250. 

Whereas it appeurs by the evidence taken before said master and 
by the record and testimony on file in said cause that the above 
amount of additional depot grounds are not needed for the use of 
said road, and that the present depot grounds are and have always 
been sufficient to accommodate the business of said road at the 
said station of Arcadia, and that if any additional grounds are 
needed they should be taken on the north & not on the south side 
of the present depot grounds, and that the same could be so done 
with less inconvenience to and interference with the rights of third 
— if so taken on the north side; that said Mineral Springs 

Iotel is of a greater value than $4,500; that said brick a on 
said lot 7 is of a greater value than $2,500; that said lumber sheds 
are of a greater value than $250; and, further, it appears from the 

said record & testimony that said complainant’s road is not 
721 entitled to take or have any of the land belonging to said de- 

fendant Hiles on the south side of its present depot grounds 
and right of way, as mentioned in said master’s report. 

And, further, it appears from said record and testimony on file 
that the lands of defendant Hiles which are mentioned in said 
master’s report are a part of the tract of land purchased by said 
Hiles, as to which said receiver's counsel, in open court, upon the 
hearing of said cause, stated and declared the said complainant 
made no claim and asked no relief. 

Wherefore said defendant doth except to said master’s report as 
above specified, and asks the same to be modified and corrected, and 
doth also except to the said report in finding that complainant 
should have any lands of the defendant in this suit. 

L. P. POWERS, 
Solicitor of Def’t Hiles. 
GEO. H. NOYES, Of Counsel. 


548 TIMOTHY CASE, RECEIVER, &C., vs. 


April 10, 1882.—This day came the complainant, by his solicitors, 
and filed exceptions to the report of the special master as follows : 


Exceptions of Compl’t. 
United States Circuit Court, Eastern District of Wisconsin. In 
Equity. 
Torn Case, Receiver, vs. D. M. Ketiy and Others. 
722 Complainant excepts to the report of Hon James II. Howe, 


special master herein, filed on the twentieth day of March, 
1882, to which special master the said case was referred by order of 
this court entered herein on the twenty-fifth day of July, A. D. 
1881. 

Ist. For that the said master reports that the only land necessary 
for railroad uses at Merrillon station in addition to the land now 
being used at that station for railroad purposes is “a piece of land 
south of and parallel with the right of way of the main line of 
complainant’s road two hundred feet in width extending from said 
east line to the eastern line of the right of way of the Omaha Com- 
pany, and a “strip of land upon the north side of the main line of 
complainant’s road of sufficient width to include the turn-table and 
extending of uniform width across said track from its eastern 
line to the eastern line of the right of way of the said Omaha Com- 

any: 

— the said master should have reported that said complain- 
ant was entitled to all of the land at said Merrillon station, as shown 
by the map of said station introduced in evidence before said master 
and now on file in this court. 

2nd. For that the said master in determining the amount of land 

necessary for the use of said complainant’s road at said Mer- 
723 rillon station heard testimony offered by the defendants in 
the above-entitled cause: 

Whereas the said master should not have allowed said defendants 
to introduce any testimony whatever as to the amount of land 
necessary for the said railroad company at the said station. 

E. C. & W. C. LARNED, 
Atty’s for Timothy Case, Receiver, Complainant. 


April 19, 1882.—This day came the defendant, D. M. Kelly, by his 
solicitor, Mr. Ellis, and filed exceptions to the report of the special 
master, as follows: 


Exceptions of Defendant D. M. Kelly. 
United States Circuit Court, Eastern District of Wisconsin. 
Timotuy Cask, Receiver, Compl't, v. D. M. KELL x et al., Def ts. 


And now comes the above-named defendant, D. M. Kelly, and 
takes the following exception to the report of J. H. Howe, special 
master, which was filed herein on the 20th day of March, 1882. 

The said D. M. Kelly hereby excepts to said report because the 
same designates what lands were necessary for the use of the depot 
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grounds and other railroad purposes referred to in the order appoint- 

ing said master at the date of said report and for the future 
724 business of said railroad without ascertaining, designating, or 

limiting what lands were necessary for said purposes when 
the said railroad was first built or at any time before this suit was 
commenced. This exception is taken to said report so far as the 
same affects any of the lands of thisdefendant, and particularly such 
as said defendant owns at the station of Merrillon, Manawa, & 
Whitehall. 

Wherefore the said defendant, D. M. Kelly, doth except to said report 
and he appeals therefrom to the judgment of this court, and prays 
that said master may be required to ascertain and report from the 
testimony already taken by him under said order. 

Ist. How — & what portions of said lands at the said stations 
of Merrillon, Manawa, and Whitehall were necessary for rights of 
way, depot grounds, and other purposes of said railroad when the 
said road was first built; and— 

2d. How much thereof was necessary for said purposes between 
the date last referred to and the time of the commencement of this 
action, to wit, the 3d day of July, 1879. 

: E. H. ELLIS, 


Sol’r for D. M. Kelly, Deft. 
FINCHES, LYNDE & MILLER, Of Counsel. 


725 October 2, 1882.—This day came the parties, by their coun- 

sel, and the several exceptions of the complainant and of the 
defendants, David M. Kelly and George Hiles, to the report of James 
H. Howe, special master, came on to be heard and were argued by 
Messrs. W. C. Larned and T. G. Case for the complainant and by 
Messrs. Lynde and * for said defendants, and, the said hearing 
not being concluded, the same was adjourned until to-morrow morn- 


ing. 

Getober 3, 1882.—This day came the parties, by their counsel, and 
the hearing of the several exceptions of the complainant and of the 
defendants, David M. Kelly and George Hiles, tothe report of James 
H. Howe, special master, was resumed, and, being concluded, the 
court took the same under consideration. 

November 14, 1882.—This day came the parties, by their counsel, 
and on consideration of the several exceptions of the complainant 
and of the defendants, David M. Kelly and George Hiles, to the re- 
port of the special master, it is ordered by the court that all of said 
exceptions be, and hereby are, overruled, and that the said master’s 
report be, and hereby is, confirmed ; but the court finds that as a 
condition of the receiver taking the property at Arcadia, which the 
master finds is necessary for railroad pu , the receiver should 

pay to the said defendant, George Hiles, the value of the im- 
726 provements thereon as found by the master. 


And now, at this same term, to wit, January term, 1883, and on 
the ninety-seventh day thereof, to wit, on the 21st day of May, A. D. 
1883—present, the Hon. John M. Harlan, associate justice of the 
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Supreme Court of the United States, assigned to this circuit, presid- 
ing, and the Hon. Charles E. Dyer, district judge—the following 
proceedings were had, to wit: 


Final Deerce. 


Timotuy Case, Receiver of the Green Bay & Minne- 
sota Railroad Co., 
v8. In Equity. 
Davip M. KEV, Henry Ketcuum, GeorGe HILEõ, 
& THe ARcADIA MINERAL SprinG Co. 


And now, on this twenty-first day of May, in the year eighteen 
hundred. and eighty-three, comes the complainant, Timothy Case, 
receiver of the Green Bay and Minnesota Railroad Company, by E. 
C. & W. C. Larned and Theodore G. Case, his solicitors, and comes 
one of the defendants, David M. Kelly, by Norris and Ellis, his 
solicitors, and comes the defendant, Henry Ketchum, by George W. 
Cate, his solicitor, and comes the defendant, George Hiles, by L. P. 
Powers, his solicitor, and it appearing to the court that on the fifth 

day of January, in the year eighteen hundred and eighty, 
727 default was taken against the defendant, The Arcadia Min- 
eral Spring Company, and the bill of complaint in the above- 
entitled cause was taken as confessed against said defendant 
for failure to plead, answer, or demur thereto, and this cause coming 
on to be heard upon the bill of complaint herein and upon the an- 
swers of the defendants, Henry Ketchum, David M. Kelly, and 
George Hiles, and upon the replications of the complainant to each 
of said answers, and upon the default of the defendant, The Arcadia 
Mineral Spring Company, and upon the report of the special master, 
James II. Howe, appointed herein by order of this court on the 
twenty-fifth day of — in the year eighteen hundred and eighty- 
one, which report was filed herein on the twentieth day of March, 
A. D. 1882, and upon the exceptions filed by the complainant and 
the defendants, David M. Kelly and George Hiles, to the said special 
master’s report, and the court having heard arguments of counsel 
and being fully advised in the premises, and having overruled all 
of the said exceptions and ordered the master’s report to be con- 
firmed, and the same is hereby confirmed, it is hereby ordered, ad- 
judged, and decreed that all of the exceptions filed to the report of 
the said special master be, and they are hereby, overruled, and the 
said report is hereby ratified, approved, and confirmed. 
728 And it is further ordered, adjudged, and decreed that the 
complainant do recover, at the station of Black Creek, on said 
Green Bay and Minnesota railroad, of and from the defendant, David 
M. Kelly, the eight acres of land conveyed to said Kelly by one 
Burdick and others, by warranty deed, on the third day of January, 
A. D. 1872, which eight acres the said special master finds are now in 
the use of, and are necessary for the use of, said railroad company, 
and that the said defendant Kelly do forthwith make conveyance 
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thereof to the said railroad company, its successors or assigns. The 
said property is known and described as follows: 

A piece of land in the southwest quarter of the southwest quarter 
of section nine (9), township twenty-three (23) north, range seven- 
teen east, of the fourth principal meridian, and described as follows: 
Commencing at the northeast corner of block nine (9) of the recorded 
plat of the village of Middleburg, thence north two hundred and 
ninety-five (295) feet to the southeast corner of block five (5) of said 
plat ; thence south sixty-seven degrees and forty minutes west along 
the south side of blocks five, four, three, and two to the centre of 
the county road ; thence south one hundred and forty (140) feet ; 
thence east along the north line of block six (6) tothe northeast cor- 

ner of said block ; thence north sixty-seven degrees and forty 
729 minutes east, along the north line of blocks seven, eight, and 
nine, to the place of beginning. 

And it is further ordered, adjudged, and decreed that the defend- 
ant, David M. Kelly, do forthwith make conveyance to the said rail- 
road company, its successors or assigns, of the following-described 
property and premises: 

All of the land that is covered by the right of way of the Green 
Bay & Lake Pepin railway, being one hundred feet wide, and being 
fifty feet each side of the centre line of said railway where it is 
now located across the southeast quarter of the northeast quarter of 
section twenty-one (21), in town. twenty-three (23), range thirteen 
(13) east, and all the land that is south of the said railway line on 
the southeast quarter of the northeast quarter of section twenty-one, 
town. and range aforesaid, in the county of Waupaca, in the State of 
Wisconsin. 

And it is further ordered, adjudged, and decreed that the defend- 
ant, David M. Kelly, do forthwith make conveyance to the said rail- 
road company, its successor or assigns, of the following-described 
property and premises : 

All that tract or parcel of land situate, lying, and being in the 

county of Jackson and State of Wisconsin, and particularly 
730 = described as follows, to wit: The north half of the northwest 

quarter of the southeast quarter (N. 3 of N. W. } of S. E. 1) 
of section nineteen (19), town. twenty-two (22), range five (5), and al 
that part of the southwest quarter of the northeast quarter (S. W. } 
of N. W. J) of section nineteen (19), town. twenty-two (22), range five 
(5), which lies south of the railroad track of the Green Bay and Min- 
nesota Railroad Company. 

And it is further ordered, adjudged, and decreed that the defend- 
ant, David M. Kelly, do forthwith make conveyance to the said 
railroad company, its successor or assigns, of all his interest in the 
following-described premises situated in the town of Manawa, county 
of Waupaca, in the State of Wisconsin: Commencing at a point one 
hundred and fifty-six (156) feet north of the point where the centre 
line of the main track of the Green Bay, Winona & St. Paul rail- 
road track crosses the center line north and south of section twenty- 
one (21), township twenty-three (23) north, range thirteen (13) east, 
of the fourth principal meridian, thence in a southeasterly direction 
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parallel with and one hundred and fifty (150) feet distant from the 
center of said main track for a distance of fifteen hundred (1,500) 
feet ; thence south one hundred and four (104) feet; thence in a south- 
‘easterly direction parallel with and fifty feet distant at right 
731 angles northwardly from the centre of said railroad track to 
the east line of the southeast quarter of the northeast quarter 
of the said section twenty-one (21); thence southwardly to the south- 
east corner of the said southeast quarter of the northeast quarter 
of section twenty-one (21); thence west, following the south line of 
the said southeast quarter of the northeast quarter of section twenty- 
one (21) to the southwest corner of same; thence north, following 
the west line of the said southeast quarter of the northeast quarter 
of section twenty-one (21) to a point one hundred and fifty-six (156) 
feet south of the said center of railroad track; thence in a north- 
westerly ‘direction parallel to and one hundred and fifty (150) feet 
southwardly at right angles from the center of said railroad track 
to the west line of the southwest quarter of the northeast quarter of 
said section twenty-one (21); thence following the said west line in 
a north direction for a distance of three hundred and twelve (312) 
feet to the place of beginning. 

And it is further ordered, adjudged, and decreed that the defend- 
ant, David M. Kelly, do forthwith make conveyance to the said rail- 
road company, its successors or assigns, — all his interest in the follow- 
ing-described property and premises situated in town of Seymour, 

county of Outagamie, in the State of Wisconsin, to wit: Com- 
732 meneing at a point one hundred and eleven and eight-tenths 
(111%) feet north of the southeast corner of the northwest 
quarter of the northwest quarter of section thirty-three (33), town. 
twenty-four (24) north, range eighteen (18) east, thence north four 
hundred and three and two-tenths (403%) feet; thence westerly, 
arallel with the center line of the main track of the Green Bay, 
Vinona and St. Paul railroad, for a distance of nine hundred and 
fifty-four and five-tenths (954 5% feet; thence south two hundred 
and twenty-eight and two-tenths (228 P) feet to a point fifty feet 
north of the center line of said railroad truck; thence westerly and 
parallel to said centre line of said railroad track to the west line of 
said section thirty-three (33); thence south one hundred and seventy- 
five (175) feet; thence easterly parallel to the said center line of said 
railroad track to the place of beginning. 

And it is further ordered, adjudged, and decreed that the defend- 
ant, David M. Kelly, do forthwith make conveyance to the said rail- 
road company, its successor or assigns, of all his interest in the 
following-described property and premises situated at Merrillon 
Junction, in the county of Jackson and State of Wisconsin, and 

described as follows, to wit: All that part of the southeast 
733 quarter of the southeast quarter (S. E. } of S. E. J) of section 

twenty-two (22) and the southwest quarter of the southwest 
quarter (S. W. } of S. W. 4) of section twenty-three (23), in townshfp 
twenty-three (23) north, range four (4) west, of the fourth principal 
meridian, bounded and described as follows: Commencing at a point 
on the west boundary line of the right of way of the Chicago, St. 
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Paul, + er ep and Omaha railroad, being fifty (50) feet at right 
angles from the center of main track of said railroad and one hun- 
dred and fifty (150) feet in a northerly direction at right angles from 
the center of the Green Bay, Winona and St. Paul rail track as 
now laid and operated, thence south eighty-four degrees and forty- 
two minutes west, by a line parallel with and distant one hundred 
fifty (150) feet at right angles to the center line of said Green Bay, 
Winona and St. Paul railroad track, a distance of two hundred and 
sixty (260) feet; thence south fifty (50) feet; thence south eighity- 
four degrees and forty-two minutes west, by a line parallel and dis- 
tant aforesaid one hundred (100) feet from the last-aforesaid center 
line, a distance of two hundred and ten (210) feet; thence south, by 
a line crossing the center line last aforesaid at a point distant six 

hundred (600) feet from the center of the crossing of the 
734 main tracks of the railroad and railroad aforesaid, a 

distance of two hundred (200) feet; thence north eighty- 
four degrees and forty-two minutes east, parallel with and dis- 
tant from the last aforesaid center line one hundred (100) feet, 
for a distance of three hundred and ten (310) feet, to a point 
distant fifty (50) feet at right angles in a southerly direction 
from the center line of the side track known as the “ Y,” connecting 
the two railroads aforesaid ; thence by a curved line to the right, 
parallel with and distant from the center line of said “ Y ” as afore- 
said, a curved distance of six hundred and fifteen feet, to a point in 
the western boundary line of said right of way of said Chicago, St. 
Paul, Minneapolis & Omaha railroad near the intersection of the east 
line of Main street, produced ; thence north twenty-nine degrees and 
eighteen minutes west, along said western boundary line of the right 
of way of said Chicago, St. Paul, Minneapolis and Omaha railroad, 
a distance of seven hundred and eighty (780) feet to the place of be- 
ginning; also a strip of land three hundred and thirty (330) feet 
wide, being eighty feet on the north and two hundred and fifty (250) 
feet on the south from the center line of main track of the Green 

Bay, Winona & St. Paul railroad, and extending over the 
735 east line of the right of way of the Chicago, St. Paul, Minne- 

apolis & Omaha railroad (said east line being fifty (50) feet 
from center line of said road) to the east line of the southwest quar- 
ter of the southwest quarter (S. W. } of S. W. 3) of section twenty-three 
(23), township twenty-three (23) north, range four (4) west, of the 
fourth principal meridian, the said strip being in the said south- 
2. quarter of the south west quarter of said section twenty-three 

). | 

And it is further ordered, adjudged, and decreed that the defendant, 
David M. Kelly, do forthwith make conveyance to the said railroad 
company, its successor or assigns, of all his interest in the following- 
described property and premises situated in the town of Whitehall, 
in the county of Trempealeau, in the State of Wisconsin, and de- 
scribed as follows, to wit: Commencing at a point eight hundred 
and fifty-eight (858) feet northwest from the center line north and 
south of section twenty-three (23), — twenty-two (22) north, 
runge 1 15 west, of the fourth principal meridian, measured par- 
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allel, and one hundred and eighty (180) feet south at right angles 
from the center of the Green Bay, Winona & St. Paul railroad track ; 
thence north fifteen degrees and fifty minutes east for a distance of 
two hundred and thirty (230) feet; thence in an easterly di- 
736 rection byareversed curved line tothe left and right following 
thecurvesof the center line of the side track of the said railroad, 
as now operated, parallel with and distant fifty (50) feet at right angles 
therefrom a curved distance of five hundred and fifteen (515) feet to 
a point distant one hundred and nineteen (119) feet at right angles 
from center line of the main track aforesaid ; thence by a right line 
south seventy-four degrees and ten minutes east — * with and 
distant from the center line of said side track as aforesaid a distance 
of four hundred and eighty-three (483) feet; thence by a reverse 
curved line to the right and left, following the course of the center 
line of said side track and parallel with and distant fifty (50) feet at 
right angles therefrom, a curved distance of 516 feet to a point dis- 
tant 50 ft. at right angles from said center line of main track ; thence 
south seventy-four degrees and ten minutes west a distance of 230 
feet; thence north 74° 10’ west, a distance of fifteen hundred (1,500) 
feet, to the place of beginning. 

Also a strip of land one hundred (100) feet wide, being fifty (50) 
feet on each side of the centre of the main track of the Green Bay, 
Winona & St. Paul railroad as the same passes over the northeast 

quarter of the southwest quarter (N. E. } of S. W. ); also tlie 
737 north west quarter of the southeast quarter (N. W. } of S. E. ) 
and the southwest quarter of the southeast quarter (S. W. } 
of S. E. }), all being in section twenty-three (23), township twenty- 
two (22) north, range eight (8) west, of the fourth principal meridian. 

Also a strip of land one hundred (100) feet wide, being fifty (50) 
feet on each side of the center of the said Green Bay, Winona & St. 
Paul railroad track as the same passes through the southeast quarter 
of the southeast quarter (S. E. I of S. E. J) of section twenty-three, 
the southwest quarter of the southwest quarter (S. W. } of S. W. }) 
of section twenty-four (24); also the horthwest quarter of the north- 
west — (N. W. Jof N. W. 3) of section twenty-five (25), all in 
township twenty-two (22) north, range eight (8) west, of the fourth 
principal meridian. 

And it is further ordered, adjudged, and decreed that the defend- 
ants, David M. Kelly, Henry Ketchum, George Hiles, and The Ar- 
cadia Mineral Spring Company, do forthwith convey to the said 
railroad company, its successor or assigns, all the interest which they, 
the said defendants, hold, either jointly or severally, in the follow- 
ing-described property and premises, situated in the town of Preston, 

near the village of Blair, in the county of Trempealeau and 
738 State of Wisconsin, known and described as follows, to wit: 

Commencing at a point one hundred and nineteen and four- 
tenths (11955) feet north of the point where the center line of the 
main track of the Green Bay, Winona & St. Paul railroad trac 
crosses the east line of the northwest quarter of the southeast quarter 
(N. W. } of S. E. J) of section sixteen (16), township twenty-one (21) 
north, range seven (7) west, of the fourth principal meridian, thence 
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northwesterly, on a curve and parallel with said center line of track 
and one hundred and nineteen (119) feet distant from same, for a 
distance of six hundred and ninety-three (693) feet; thence in a 
southwesterly direction, at right angles with said railroad track, for 
a distance of two hundred and ninety-nine (299) feet; thence in a 
southeasterly direction, on a curve parallel with the said center line 
of railroad track and one hundred and eighty feet distant from the 
same, for a distance of fourteen hundred and thirty-eight and eighty- 
four hundredths (1,438.84) feet; thence in a northwesterly direction, 
at right angles with said railroad track, for a distance of two hundred 
and ninety-nine (299) feet; thence in a westerly direction, on a curve 
parallel with the center line of said railroad track and one hundred 
and nineteen (119) feet distant from same, for a distance of 

five hundred and forty (540) feet, to the place of beginning; 
730 also a strip of land one hundred (100) feet wide, being fifty 

(50) feet on each side of the center line of the Green Bay, 
Winona & St. Paul railroad as the same passes through the — 
west quarter of the southeast quarter (N. W. } of S. E. J); also the 
northeast quarter of the southeast quarter (N. E. } of S. E. }) of section 
sixteen, township twenty-one (2:) north, range seven (7) west, of the 
fourth principal meridian. 

And it is further ordered, adjudged, and decreed that the defend- 
ants, Geurge Hiles, Henry Ketchum, and the Arcadia Mineral Spring 
Company, do forthwith convey to the Green Bay, Winona and St. 
Paul Railroad Company, its successor or assigns, all the interest 
which they, the said defendants, hold, either jointly or severally, in 


the following-described property and premises situated in the town 


of Arcadia, county of Trempealeau, in the State of Wisconsin, and 
known and described as follows: 

Commencing at a point as a place of beginning fifty (50) feet in 
a northwesterly direction, at right angles with the center of the main 
track of the Green Bay, Winona & St. Paul Railroad, and seven 
hundred and twenty-seven (727) feet; measured along said center 

line of track in a northwesterly direction over the south line 

740 of the northeast quarter of the southwest quarter of section 

thirty-two (32), township twenty-one (21) north, range nine 

west, of the fourth principal meridian, thence in a northeasterly 

direction parallel with the center of said track fifteen hundred (1,500) 

feet; thence at right angles in a southeasterly direction three hun- 

dred (300) feet; thence at right angles in a southwesterly direction 

rallel with the said center line of track for a distance of fifteen 

undred (1,500) feet ; thence at right angles in a northwesterly direc- 
tion for a distance of 200 ft. to — — of — 

Also a strip of land one hundred (100) feet wide, being fifty (50) 
feet on each side of the center line of the main track of the Green 
Bay, Winona & St. Paul railroad as the same passes over the south- 
east quarter of the northwest quarter; also the west half of the north- 
east quarter; also the west half of the northeast quarter of the south- 
west quarter; also the northwest quarter of the southwest quarter, 
all in section thirty-two (32), township twenty-one (21) north, range 
nine (9) west, of the fourth principal meridian, except as included 


556 TIMOTHY CASE, RECEIVER, &C., VS. 


in the depot grounds as above described, excepting, however, from 
the land above described to be conveyed so much thereof as is cov- 

ered by acertain building known asthe Arcadia Mineral 
741 Springs Hotel; also a brick building and the lumber sheds 

owned by said defendant Hiles and used in connection with 
a certain lumber yard as described in the said master’s report herein, 
which hotel building is estimated by said master to be worth forty- 
five hundred dollars ($4,500), and which brick building is estimated to 
be worth twenty-five hundred dollars ($2,500), and which lumber 
sheds are estimated by said master to be worth two hundred and 
and fifty dollars ($250). 

And it is further hereby ordered, adjudged, and decreed that the 
said lands so covered by said hotel and said brick building and said 
lumber sheds shall be conveyed by the said defendants to the said 
railroad company, its successors and assigns, upon the payment by 
the said railroad company, its successors and assigns, to the owner 
or owners of said buildings cf the sums which the same are respect- 
ively found by said master to be worth in case the complainant shall 
elect to take and pay for said improvements; and in case the said 
complainant shall elect not to take and pay for the said improve- 
ments the said defendants shall be allowed all necessary ingress and 
egress to and from said improvements over the property of tlie said 

railroad company in the vicinity of said improvements, said 
742 election on the part of said complainant to be reduced to writing 

and served upon George H. Noyes, attorney for defendant, 
George Hiles, within ten days from the date of the entry of this de- 
cree, and to be thereafter filed herein and made a part of the record 
in this case; all of the said lands and premises hereinabove ordered 
to be conveyed having been adjudged by the said master heretofore 
appointed by this court to make report thereon to be necessary for 
the uses and purposes of the said railroad company. 

And it is further ordered, adjudged, and decreed that the order of 
injunction heretofore made in this case restraining said defendants 
or either of them from selling or conveying any part of the premises 
described in the said bill of complaint until the further order of this 
court shall remain in full force and effect until the final determina- 
tion of this cause: Provided, That the said complainant shall give 
bond, with surety, to be approved by the clerk of this court, in the 
sum of five thousand dollars each to protect, indemnify, and save 
harmless the said defendants and each of them; said bonds to be 
given separately to each of the defendants herein from any and all 

damages which may be suffered by them or either of them by 
743 reason of them or either of them being prevented from sellin 

or disposing of or conveying or encumbering any of the sai 
property described in the said bill of complaint herein and found by 
the previous order of this court heretofore made and entered herein 
to have been acquired by said defendants as trustees for said rail- 
road company and not included in any of the pieces or parcels of 
land hereinbefore ordered to be conveyed forthwith by the said de- 
fendants or either of them to the said railroad company, its successor 
or assigns. 
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It is further ordered, adjudged, and decreed that the said defend- 
ants and each of them shall make, execute, and deliver the said 
conveyances of the said lands and premises so as aforesaid herein- 
above directed to be conveyed by them and each of them within 
forty days from the date of the entry of this decree, and in default 
thereof, or in case the said defendants or either of them shall refuse 
to make such conveyances, then Edward Kurtz, clerk of this court, 
shall, and he is hereby ordered to, make, execute, and deliver, in the 
name of said defendants or each or either of them, conveyances of 
the said lands and premises hereinabove directed to- be conveyed, 
and the said conveyance or conveyances so made by the said clerk 
shall be as valid and effectual to convey all the interest of the 
744 said defendants in the said lands and premises as if they, the 
said defendants or either of them, had themselves made, exe- 
cuted, and delivered said conveyances as hereinabove directed. 
One-half of the costs and disbursements of this proceeding, to be 
taxed, shall be paid by the defendants and one-half by the complain- 
ant; and the master’s fees herein are fixed at $450, and are to be 
taxed as part of the costs, exclusive of his disbursements, amounting 
to $136.75: and said master’s fees and disbursements are hereby 
ordered to be paid immediately, one-half by the defendants and one- 


half by the complainant. 
(Signed) CHAS. E. DYER, Judge. 


July 6, 1883.—This day came the defendants, by their counsel, 
Messrs. Noyes and Finch, and made application for an increase of 
the amount of the bond provided by the decree to be given to the 
defendants by reason of the injunction remaining in force until the 
final determination of this cause. Whereupon it is ordered by the 
court that the defendants be allowed fifteen days in which to serve 
and file affidavits in support of said application and the compluin- 
ant fifteen days thereafter to serve and file affidavits in reply. 

July 21, 1883.—Athidavits of the defendants, George Hiles and 

Henry Ketchum, under their application of July 6, 1883, filed. 
745 July 23, 1883.—This day came the defendant, David M. 

Kelly, by his counsel, Mr. Finch, and, on his motion and affi- 
davit herein filed, it is ordered by the court that he be, and hereby 
is, allowed fifteen days from the 21st inst. in which to serve and 
file affidavits in support of his application for an increase of bond 
to be given by complainant by reason of the injunction remaining 
in force until the final determination of this cause. 

October 8, 1883.—This day the application of the defendants for 
an increase of the amount of the bond provided by the decree to be 
given by the complainant as a condition of the injunction remain- 
ing in force until the final determination of this cause came on to 
be heard upon affidavits filed on behalf of both the complainant 
and the respective defendants, and was argued by Messrs. E. H. 
Ellis and Geo. H. Noyes on behalf of the defendants and by Messrs. 
W. C. Larned and T. G. Case for the complainant, and, being sub- 
mitted, the court took the same under consideration. 

October 22, 1883.—This day came the parties, by their counsel, 
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and, on consideration of the motion of the defendants for an increase 
of the amount of bond provided by the decree in this cause to be 
given by the complainant as a condition for continuance of 
746 the injunction mentioned in said decree pending an appeal 
to the Supreme Court, it is ordered by the court that said 
motion be granted to the following extent, to wit: That such bond be 
given to the defendant, David M. Kelly, in the sum of $18,000; to 
the defendant, George Hiles, in the sum of $8,500, and to the de- 
fendant, Henry Ketchum, in the sum of $5,500. 

And it is ordered and decreed that the decree entered in this cause 
on the 21st day of May, A. D. 1883, wherein the amount of such 
bonds is fixed at $5,000 to each defendant, be, and hereby is, modi- 
fied in accordance with the above order. 

March 7, 1884.—Bonds of the complainant, with John I. Blair as 
surety, executed pursuant to the decreé, as modified by the order 
made herein on the 22nd day of October, 1883, to the defendant, 
David M. Kelly, in the sum of $18,000; to the defendant, George 
Hiles, in the sum of $8,500, and to the defendant, Henry Ketchum, 
in the sum of $5,000; approved by the clerk ; filed. ? 


Appeal. 


July 11, 1884.—This day came the complainant, by his solicitors, 
and prayed an appeal to the Supreme Court of the United States 
and filed his bond, with John I. Blair, of Blairstown, N. J., as surety, 
in the sum of one thousand dollars, conditioned to prosecute his 

said appeal to effect and answer all costs if he shall fail to 
747 make good his plea; which bond is approved by the district 
judge and is as follows : 


Appeal Bond. 


In the Circuit Court of the United States for the Eastern District of 
Wisconsin. 


Timotny Case, Receiver of the Green Bay and Minnesota Railroad 
Co. 
v8. 
Davip M. Ketry, GeorGe Hires, Henry Krenn, & THe 
ARCADIA* MINERAL SPRING CoMPANY. 


Know all men by these presents that we, Timothy Case, as re- 


ceiver of the Green Bay and Minnesota Railroad Company, as prin- 
cipal, and John I. Blair, of Blatrstown, New Jersey, as surety, are 
held and firmly bound unto David M. Kelly, George Hiles, Henry 
Ketehum, and the Areadia Mineral Spring Company, all of the 
State of Wisconsin, in the sum of one thousand dollars, to be paid 
to the said David M. Kelly, George Hiles, Henry Ketchum, and the 
Arcadia Mineral Spring Company, their executors, administrators, 
or assigns; to which payment, well and truly to be made, we bind 
ourselves and each of us, jointly and severally, and all and each of 
our heirs, executors, administrators, executors, or assigns, firmly by 
these presents. 


’ 
N 
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Sealed — our seals; dated this eighth day of July, A. D. 
1 


748 Whereas the above-named Timothy Case, receiver of the 

Green Bay and Minnesota Railroad Company, has taken an 
appeal to the Supreme Court of the United States to reverse a decree 
rendered in the above-entitled action by the circuit court of the 
United States for the eastern district of Wisconsin : 

Now, therefore, the condition of this obligation is such that if the 
above-named Timothy Case, receiver of the Green Bay and Minne- 
sota Railroad Company, shall prosecute his said appeal to effect and 
answer all costs if he shall fail to make good his plea, then this 
obligation to be void; otherwise to remain in full force and virtue. 

JOHN I. BLAIR, SEAL. ] 
Of Blairstown, N. J. 
TIMOTHY CASE, [seaz.] 
As Receiver of the Green Bay and Minnesota 
Railroad Company. 


Endorsed: I approve the within and foregoing bond. July 11, 
1884. Chas. E. Dyer, judge. 


Whereupon it is ordered that said appeal be, and hereby is, al- 
lowed and a citation issued. 


749 Uwsitep States or AMERICA, ) ~ 
Eastern District of Wisconsin, § 


I, Edward Kurtz, clerk of the circuit court of the United States of 
America for the eastern district of Wisconsin, do hereby certify that 
I have compared the writings annexed to this certificate with their 
originals now on file and remaining of record in my office, and that 
they are true copies of such originals and correct transcripts there- 
from, being a transcript of the record and proceedings in the case of 
Timothy Case, receiver, &c., 1s. D. M. Kelly et al. (with seven maps 
on tracing paper accompanying same). 

In testimony whereof I have hereunto set my hand and duly 
affixed the seal of the said court, at the city of Milwaukee, in said 
district, this 24th day of September, in the year of our Lord one 
thousand eight hundred and eighty-four, and of the Independence 
of the United States the 109th. 


(Seal U. S. Circuit Court, Eastern District Wisconsin.] 
EDWARD KURTZ, Clerk. 


750 UTE D States or AMERICA, 88: 


[seat.] To David M. Kelly, Henry Ketchum, George Hiles, and 
the Arcadia Mineral Spring Company, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Cuurt of the United States to be holden at Washington on the 
second Monday of October next, pursuant to an appeal in the circuit 
court of the United States for the eastern district of Wisconsin, 
wherein Timothy Case, receiver of the Green Bay and Minnesota 
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560 TIMOTHY CASE, RECEIVER, £C., vs. DAVID M. KELLY ET AL. 


Railroad Company is appellant and you are appellees, to show cause, 
if any there be, why the decree passed against the said Timothy 
Case, receiver of the Green Bay and Minnesota Railroad Company, 
— not be reversed and speedy justice done to the parties in that 5 
ialf. * 
Witness the Honorable Charles E. Dyer, district judge of the a 
United States for the eastern district of Wisconsin, at the city of 4 
Milwaukee, this 11th day of July, A. D. 1884, and of the Independ- 
ence of the United States the 109th. 
CHAS. E. DYER, Judge. 


We accept service of above citation this 4th day of September, A. 


D. 1884. 
E. H. ELLIS, 
Solicitor for the Def t, D. M. Kelly. 
G. W. CATE, 
Sol’r for Def i, Henry Ketchum. 
L. P. POWERS, 
Solicitor for Geo. Hiles and 
The Arcadia Mineral Spring Co., Def ta. | 


[Endorsed in pencil :] Original. Sign acceptance of service inside 
8 under Judge Ellis’ signature or over the page if you prefer. 


Endorsed on cover: E. Wisconsin C. C. U. S. No. 147. Timothy 
Case, receiver of the Green Bay & Minnesota Railroad Company, 
appellant, rs. David M. Kelly, Henry Ketchum, George Hiles, and 
The Arcadia Mineral Spring Company. Filed 21st October, 1884. 


In the Supreme Court of the United States. October Term, 1889: 
TrmotrHy Cass, Receiver, &c., Appellant, Is 
o. 


vs. 
DAvip M. Ke tty 4 al. 


And now comes the said appellant and shows unto the Court as 
follows, to wit: That on January 26, 1888, the death of Henry 
Ketchum, one of the appellees herein, was su ; that on the 
same day the cause was argued and submitted to the Court; that 
on July 19, 1888, the appearance of the heirs and legal representa- 
tives of said Ketchum was filed in the cause; on October 9, 1888, a 
motion was submitted asking for an order making the heirs and 
legal representatives of said Ketchum parties to the cause ; on Oct. 
15th an order was made herein requiring the filing of certain affi- - 
davits to the effect that said persons named in the papers were the 
sole heirs and legal representatives of said Ketchum, and provid- 
ing that in default thereof that publication be made pursuant to 
the first section of rule 15 of this Court; that no affidavits having 
been filed pursuant to said order, on December 19, 1888, an order 
of publication was issued; that on July 6th, 1889, said order was 
duly published, and proof of publication thereof was filed in the 
clerk’s office of this Court September 12, 1889; and said parties 
having failed to come in within the first ten days of this term, pur- 
suant to the requirement of said rule, it is therefore, the premises 
considered, by the appellant now moved that such order or direc- 
tion may be passed by the Court as to it may seem proper or the 


exigency of the case may require. 
a 8 W. C. LARNED, 


By WM. A. McKENNEY, 
Of Counsel for Appellant. 


Endorsed: Filed Oct. 28, 1889. 
Supreme Court of the United States. October Term, 1887. 


TimotHy Cask, Receiver of the Green Bay and Minne- 
sota R. R. Co., : 
vs. No. 147. 
D. M. Ketiy, HENRY Ketcuum, Georce HiLxSs, and 
Tue ARcADITA MINERAL Spring Company. 


| Jan’y 26rn, 1888. 
And now comes Walter C. Larned, of counsel for the appellant, 
and suggests the deat! of Henry Ketchum, one of the appellees in 
this cause, who died i the month of March, A. D. 1887. 
WALTER C. LARNED, 
Counsel for Appellant. 


Endorsed: Filed Jan. 26, 1888. 
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Supreme Court of the United States. October Term, A. D. 1888. 
In Chancery. ä 


vs 


Timotny Cask, Receiver, &c., Appellant, * 5 
8. o. 
Davip M. KELLY. Henry KErenux, e al. 


Motion. 


OcTuBER 91TH, 1888. 


And now comes Walter C. Larned, solicitor for the appellant, and 
presents to the Court the written appearances of the heirs and rep- 
resentatives of Henry Ketchum, deceased, and moves the Court 
that they be made parties defendant herein, and that an order be 
entered requiring them to file a brief herein within thirty days; in 
default whereof they will be held bound by the decision of the Court 


to be rendered herein. 
WALTER C. LARNED, 
Solicitor for Appellant. 


Endorsed : Office Supreme Court U.S. Filed Oct. 8, 1888. James 


H. McKenney, clerk. . 


Appearance. 


In the Supreme Court of the — States. October Term, A. D. 
1887. 


Timotuy Cass, Receiver Green Bay, Winona and St. Paul 
R. R., Appellant, a 
18. No. 147. 
D. M. KxlLxv, Henry Krenn, Georce HILxSs, and 
ARCADIAN MINERAL SPRING Co., Appellees. 


Appeal from the circuit court of the United States for the eastern 
district of Wisconsin. In chancery. 


The death of Henry Ketchum having been suggested in the above- 
entitled cause, we, his heirs and representatives, do hereby enter our 
appearances in said cause and agree to abide the decision of the Court 
therein, excepting and reserving the right to make further argument 
and file a brief in our behalf if, upon investigation, we find that our 
rights therein have not been properly presented to the Court. 

(Signed) RUSSELL G. FLOYD. 
LAURA E. FLOYD. 
C. H. KETCHUM. 
JENNIE KETCHUM. 


Endorsed: Office Supreme Court U. S. Filed Jul- 19, 1888. 
James H. McKenney, clerk. 
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Appearance. 
In the Supreme Court of the ae States. October Term, A. D. 


Timoruy Case, Receiver Green Bay, Winona & St. Paul 
R. R., Appellant, 
v8. No. 147. 
D. M. KrLxV, HENRY Ketcnum, Georce Hives, and 
ARCADIAN MINERAL Sr RING Co., Appellees. 


Appeal from the circuit court of the United States for the eastern 


district of Wisconsin. In chancery. 


The death of Henry Ketchum having been suggested in the above- 
entitled cause, we, his heirs and representatives, do hereby enter our 
appearances in said cause and agree to abide the decision of the Court 
therein, excepting and reserving the right to make further argument 
and file a brief in our behalf if, upon investigation, we find that our 
rights therein have not been properly 1—— to the Court. 

(Signed) HEODORE H. EARLE. 
| MARANDO L. EARLE. 
ELLA C. KETCHUM. 
TRUMAN A. KETCHUM. 
HARRIET N. RICH. 
CHAS. RICH. 


Endorsed: Office Supreme Court U. S. Filed Jul- 19, 1888. 
James H. McKenney, clerk. 


Supreme Court of the United States. October Term, 1888. 
Tixornr Cask, Receiver, &c., Appellant, tbe 
v8. 
~ Davin M. KEL Ly e al. 


On consideration of the motion of Mr. W. C. Larned, of counsel 
for the appellant, to make certain heirs and representatives of Henry 
Ketchum, deceased, appellees in this cause, it is ordered that upon 
the filing of an affidavit or affidavits that the persons named in the 

apers on file are the sole heirs and representatives of the said 

enry, Ketchum, deceased, an order will be entered making t hem 
parties, and that they be, and are hereby, granted ninety days from 
the filing of such affidavit or affidavits within which to file briefs; 
but in the event of such affidavit not being filed within ninety days 
from the date of this order, an order of publication under the first 
section of rule 15 will be issued upon application of counsel fur the 
appellant to the clerk without the further order of this Court. 
October 15, 1888. 
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und was argued at the last term, but the Court held that the 


appearances were not formal, and requested me to get their 
appearances, which would answer the requirements of the 
rules of the Court. I have accordingly in my hand the 
individual appearances of the heirs of Ketchum, which have 
been filed here, and I ask of the Court an order that they 
shall be made parties defendant to this suit. These appear- 
ances are hereunto subjoined. 

Mr. Justice MII LEER: Won't you read what you have got? 

Mr. LARNED: Yes, sir (reading). 

I desire a further order, after the parties shall be made, 
that they shall file briefs, if they desire to do so, say within 
thirty days. 

It has been almost impossible to bring these heirs in by 
ordinary proceeding, some of tiem living in remote places, 


as far as Montana, but they desire to come in, and here are 


their own individual appearances signed by each one of 
them. 

The purpose of this motion is not antagonistic to the rights 
of the heirs of the deceased defendant, Henry Ketchum, for 
they desire to be brought into this case and have it finally 
decided. They have shown this desire by filing the afore- 
said written appearances, which were obtained from them by 
their attorney in Wisconsin. The names of: the heirs and 
representatives of the defendant, Ketchum, to be affected by 
this order are subjoined, and are as follows: 

Laura E. Floyd. 
Russel! G. Floyd. 

C. H. Ketchum. 
Jennie Ketchum. 
Theodore H. Earle. 
Maranda L. Earle. 
Ella C. Ketchum. 
Truman A. Ketchum. 
Harriet N. Rich. 
Charles Rich. 
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APPEARANCE. 


In the Supreme Court of the United States. October Term, 
A. D. 1887. No. 147. 


Timotuy Case, Receiver Green Bay, Winona and St. Paul 
R. R., Appellant, 


v8. 


D. M. KELLEVY, Henry Ketcuum, Georce HS, and Arca- 
DIAN MINERAL Sprino Co., Appellees. 


Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. In Chancery. 


The death of Henry Ketchum having been suggested in 
the above-entitled cause, we, his heirs and representatives 
do hereby enter our appearances in said cause and agree to 
abide the decision of the Court therein, excepting and reserv- 
ing the right to make further argument and file a brief in 
our behalf if upon investigation we find that our rights 
therein have not been properly presented to the Court. 

(Signed) Russet, G. Frioyp. 
Laura E. Froyp. 
C. H. Ketcnum. 
JENNIE Krrenux. 
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APPEARANCE. 


In the Supreme Court of the United States. October Term, 
A. D. 1887. No. 147. 


Timotny Cask, Receiver Green Bay, Winona & St. Paul 
R. R., Appellant, 


v8. 


D. M. Ketiey, Henry KErenux, Georce HILESs, and An- 
CADIAN MINERAL SF RING Co., Appellees. 


Appeal from the Circuit Court of the United States for the East-. 
ern District of Wisconsin. In Chancery. 


The death of Henry Ketchum having been suggested in 
the above-entitled cause, we, his heirs and representatives, 
do hereby enter our appearances in said cause and agree to 
abide the decision of the Court therein, excepting and re- 
serving the right to make further argument and file a brief 
in our behalf if upon investigation we find that our rights 
therein have not been properly presented to the Court. 


(Signed) Tueopore H. Ear e. 
Maranpo L. EARLx. 
ELLA C. Ketcuum. 
TruMAN A. KetcHum. 

° Harriet N. Ricn. 
Cuas. Ricn. 


” TIMOTHY CASE, cn. OF THE 
Gan Bay Au Minnzsota RAA 
a Company, 


DAVID‘M. KELLY, HENRY 

KETCHUM, GEORGE HILFS ann 
THE ARCADIA MINERAL SPRING 
COMPANY, 


Appellees. 


| 


SUPREME COURT OF THR UNITED STATE, 


OcTroBEeR Term, A. D. 1887. 


Ne. 147. 


F TIMOTHY CASE, RECRIVER OF THE 
5 Green Bay AND MINNESOTA RAILROAD 


COMPANY, 
. Appellant, | Ae from the Cireuit 
| | vs. Court of the United States, 
DAVID M. KELLY, HENRY Sor the Eastern District 
KETCHUM, GEORGE HILES anp of Wisconsin. 
THE ARCADIA MINERAL SPRING 
COMPANY, 
Appellees. 
BRIEF FOR APPELLANT. 
STATEMENT OF THE Cask. 
8 i>. 1. On the third day of July, in the year 1879, Timothy 


Case, receiver of the Green Bav and Minnesota Railroad 
Company, filed a bill in the Circuit Court of the United 
States for the Eastern District of Wisconsin, against D. M. 
Kelly, H. Ketchum, G. Hiles aud the Arcadia Mineral 
Spring Company, for the purpose of enforcing the convey- 
ance to the railroad company of certain lands along its 
line, the title to which stood in the name of one or other or 
two or three jointly, of these defendants. 

The bill gives a description of the land in question, and 
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also asks for the conveyance to the company of all other 
lands the title to which should be in the same condition, and 
which the testimony might disclose. 

Stated in its simplest form the substance of the bill is 
this: Three of the defendants were either officers of the 
railroad or directly connected with its affairs. And it is 
charged that when the conveyances described were made 
to these men in their individual names, the grantors con- 
veying such lands intended to convey them to the rail- 
road company, and supposed that they were so convey- 
ing them. It is therefore alleged in the bill that while the 
conveyances are nominally to one or the other or to two or 
three of these defendants, they are actually, in equity, con- 
veyances to the company itself, because such was the inten- 
tion of the grantors. 

There are also certain conveyances of land mentioned in 
the bill where a money consideration was given in part, 
at least, Sy one or the other of these defendants, but where 
the main part of the consideration is charged to be the 


location of the railroad upon or near the lands in question, 


or the building of a depot at such a point as to benefit 
some other lands still held by the grantor of the lands de- 
scribed. In these cases, and in those where no money con- 
sideration was given, still more strongly it 1s charged that 
the actual consideration for the deed of gift of the land, 
moved either entirely or in part from the railroad com- 
pany, and was not furnished by the defendants individu- 
ally. Therefore it is charged that as to such land the 
deferidants are trustees simply as regards the railroad com- 
pany, and are bound to convey to said company these 
lands, of which they hold the legal title, but the considera- 
tion for the acquiring of which came either entirely or in 
part from the railroad company. 

The facts were that these defendants had in charge the 
building of a railroad line through a new country, or were 
officers of the road, at all events, represented the road com- 
pletely in its dealing with the people all along the line. 
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The people desired the railroad to develope and improve 
their property. The officers and agents of the railroad 
company represented that it was poor and needed all such 
donations of land and local aid of every kind as could 
possibly be obtained. Undoubtedly these were the induce- 
ments held out by the defendants in all of the cases de- 
scribed to secure the donations of land. That they were 
able to get the titles in their own names is not surprising 
considering that the people with whom they were treating 
were ignorant of such matters, and considering also that 
these men had the entire and visible control of the affairs 
of the railroad company, and as stated by several of the 
witnessses for the complainant below, were thought to be 
the company. 

It is not necessary to go into any long statement of the 
facts in this case with regard to each separate parcel of land 
for the reason that the court in its decision below, after the 
examination of the testimony, found in favor of the com- 
plainant. A great mass of testimony was offered on both 
sides and it is more or less conflicting, but in the decision of 
the case which is reported in the Thirteenth American and 
English Railroad Cases, at page 70, Mr. Justice Harlan says 
the theory of the bill is “That the defendants, in view of 
their relations to the railroad company, at the time of the 
donations as well as at the time the various deeds were 
executed, were forbidden by the law to take the title to 
themselves: that taking the title to themselves under 
the circumstances discloses a fraud, as well upon the 
company as upon the grantors, and is in violation 
of the intentions of the donors. There is some conflict 
among the witnesses, but after a careful review of all the 
evidence, I find it impossible to resist the conclusion that 
all the transactions with the grantors, so far at least, as the 
defendants, Kelly and Ketchum are concerned, were had 
and concluded upon a basis of donations to the company. 
That impression the proof reasonably, establishes, was in- 
terided by Kelly and Ketchum to be made upon the grant- 
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ors. That they used their relations to the company and its 
property to induce the grantors to believe that their dona- 
tions were in effect to be fur the benefit of the company. I 
do not think they should be allowed to hold title as against 
the company. Their doing so is forbidden by the plainest 
principles of public policy.” 

In view then of this explicit ruling upon the facts in the 
court below, it is not necessary to go into a further discus- 
sion here. 

The lands described in the complaint are at various sta- 
tions along the line of the road, and are of considerable ex- 
tent and are of large money value. Their value can not be 
stated with accuracy, but that it is very large,is shown 
both by the proof and by the amount of the injunction 
bonds fixed by the court upon allowing the injunction 
against the defendants, preventing the conveyance of the 
lands pending the litigation, which bonds, are intended, of 
course, to cover only the damages which might be occa- 
sioned by the delay in sales of the land, the bond given 
to defendant Kelly for this purpose being in the sum of 
eighteen thousand dollars, that of the defendant Hiles eight 
thousand five hundred dollars, that of the defendant 
Ketchum five thouzand dollars. (Page 558, Transcript of 
Record.) 

The proof is then decided to establish clearly that the 
d »nors of these lands intended to give the same to the rail- 
road company for the purpose of aiding it in constructing 
its railroad, and it is manifest that if the company had re- 
ceived the lands as intended, and sold them, it might have 
realized a large amount for the purposes intended. Instead 
of this the defendants took the title in their own names, im- 
mediately platted the lands and proceeded to sell the same 
upon their own account instead of for the benefit of the 
company, and continued to do this until restrained by in- 
junction granted by the court below at the commencement 
of the suit. 

The answers put in by the defendants amount substan- 
tially to a general denial of the allegations of the bill, and 
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an assertion of the rights of the defendants to acquire these 
lands for their own use and benefit. 

It is also set up, on the part of Kelly, that he was acting as 
contractor and not as an officer of the railroad company at 
the time most of the lands were acquired. The court finds 
however, that the proof clearly establishes that Kelly was 
in such a position, with regard to the road, that he could 
not lawfully take the title to these lands in his own name, 
whether nominally an officer of the road or not. 


2. AssiIGNMENT OF ERRORs. 


The appellant contends that the court erred in rendering 
the decree which is found on page 411, of the transcript of 
record. 

The part of the decree complained of reads as follows: 

“This day came the parties by their counsel, and, on con- 
‘sideration of the pleadings and proofs in this cause’ and the 
arguments of counsel thereon, it is ordered, adjudged and 
decreed by the court that the complainant is entitled to 
recover from the defendants the title and possession of all 
such lands mentioned in the bill of complaint as are re- 
quired by the railroad company for right of way, depot 
buildings, and other necessary railroad purposes, as de- 
scribed and limited in the charter of the company, and that 
the bill of complaint as to all «ther portions of the lands 
described therein be dismissed.“ 0 

Appellant complains of this decree for several reasons: 

Firat. Because the charter of the railroad company was 
u private act, and was not introduced in evidence, and the 
court can not take judicial notice of a private act. 

Second. Because the question, whether or not the rail- 
road company could take these lands so intended to be 
donated to it, is one which only the State can inquire into 
upon a proceeding by quo warranto, and such a question 
can not properly be raised upon a collateral issue of this 
kind. 

Third. Because this decree allows the defendants to 
take advantage of their own wrong by continuing to hold 
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the title to a large quantity of land which the court has 
decided was intended to be conveyed to the railroad com- 
pany, and to which then these defendants can have no in- 
dividual right. 

Complainant assigns as error also that part of the final 
decree which is found upon page 556 of the transcript of 
record, wherein it is ordered that the defendants Ketehum 
Hiles and the Areadia Mineral Spring Company, convey to 
the railroad, certain lands therein described, only upon the 
condition that the railroad company shall pay for the im- 
provements upon said lands, the value of which is found in 
suid decree. Whereas the decree should have been for the 
absolute conveyance of such lands, because the lands were 
held properly to belong to the railroad company, and to be 
necessary for its use and the title thereto to have been fraude 
ulently acquired by said last named defendants, and the 
improvements were put upon lands acquired fraudulently, 
and to which they have no title. 


3. ARGUMENT. 


First. The court can not take judicial notice of a pri- 
vate charter. It is charged ia the bill of complaint in this 
case (transcript of record, page one) that the Green Bay 
and Minnesota Railroad Company, under the name-of the 
Green Bay and Luke Pepin Railway, was duly incorporated 
by an act of the Legislature of Wisconsin, approved April 
12, 1886, and that the name was subsequently changed ac- 
cording to law. This is admitted by the answers. The 
fact is thus not controverted, that the charter of the railroad 
company in this*case was a private act. This charter was 
not introduced in evidence by either party, and does not 
appear in this transcript of record; neither was it pleaded 
by either party, nor did the defendants or either of them 
attempt in any way to assert or maintain any rights under 
it. The court then, of its own motion, took judicial notice 
of this charter and found that it did not authorize the tak- 


ing of lands by this railroad company except for certain, 


specified purposes. 
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These purposes are alluded to by Mr. Justice Harlan in 
his decision, reported in the 13th American and English 
Railroad Cases, above 1eferred to, at page 71. Ile shows 
that by the charter the company is made capable of acquir- 
ing, for its legitimate use for railroad purposes, a fee si-, ple 
in lands, tenements and easements in the same, and of con- 
veying such interest or estate. That it is also authorized to 
take lands a hundred feet in width for right of way, and 
also such as is needed for depot buildings, stopping stages, 
station houses, freight houses, warehouses, engine houses, 
machine shops, factories, and for many other purposes con- 
nected with the use and management of the railroad. But 
the court says it was not authorized by its charter to take 
land for speculative or farming purposes, and for this 
reason, and this alone, the complainant’s bill is dismissed, 
except as to such portions of the land described as are 
actually needed by the railroad for one or the other of the 
specified purposes. 

That courts can not take judicial notice of private acts, 
is a very well settled rule of law, and amply supported by 
the authorities. Judge Brewer decided, in the case of the 
Atchison, etc., R. H. Company v. Blackshire, 10 Kansos, 477, 
that courts can not take judicial notice of private acts of 
the Legislature, and that inasmuch as the charter of the 
railroad company had not been pleaded nor proved in the 
case, it could not be considered at all. The case was simi- 
lar in some ways to this one, and the principle involved is 
precisely the same. 

In Horn v. Chicago, eic., N. N. Co., 38 Wis. page 465, it is 
held that if a private statute or a local custom is relied on 
it must be pleaded. See also, on this iast point, Perry v. 
New Orleana, ete., R. R. Co., 55 Ala. 413. A still stronger 
case to the same effect is Mandere v. Bousignore, 28 La. Ann. 
page 415, where it is held that courts will not take judicial 
notice of the charter of a savings bank (it not being a gen- 
eral law) even for the purpose of sustaining the judgment 
of a court which took jurisdiction believing that the bank 
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was a corporation established by act of assembly. See also 
Broadstreet Hotel Co. v. Weavers, 57 Ala. page 26; Chapman 
v. Colby, 47 Mich. page 46; Workingmen’s Bank v. Converse, 
33 La. Ann. 963; Hailer v. State, 9 Tex. App. 170. 

Secondly: But secondly, even if the charter of the road 
had been either pleaded or proved, or if the court could 
have properly taken judicial notice of it, nevertheless, the 
finding of the court in this case, that the company could 
only take such lands as were needed for railroad purposes, is 
clearly wrong for another reason, viz.: that the State alone 
by a proceeding of quo warranto has any right to inquire 
into such a question. This is a principle of law supported 
by many decided cases, and it is one which is reasonable 
and right, and could hardly be better illustrated than in a 
case like this. This is a suit to take away from those who 
have fraudulently and unlawfully acquired them, certain 
lands which were intended to be given to this railroad cor- 
poration. Then why should the court step out of the record 
and invoke some principle of want of power to take, in the 
corporation under its charter, to protect those whom it is 
held were guiltv of fraudulent dealings in this matter, with 
the result of such a decision, leaving these wrong-doers in 
possession of the lands which they obtained by fraud, and 
which the court holds they have no shadow of right to, but 
which the real owners, who must be the original grantors, if 
the corporation can not hold the land could not recover, at 
least without litigation more or less cumbrous and expensive. 
Clearly the result of the court’s decision is a manifest injus- 
tice to the railroad company; also to those who intended 
to benefit the railroad company by giving itlands. But the 
only persons benefitted by the decision are those whom the 
court holds in the same opinion to be guilty of fraud and 
to have no right whatever to any benefit from such lands. 
Such a result 1s deplorable, and the principle of law which 
can bring it about must certainly be a very strong one and 
very clearly sustained by the authorities, if it is to be held 
to apply in such a case. The reverse seems to be true, for 


* 
2» 6 


9 


the decided cases establish a contrary principle to the one 
followed by the court below. It seems that the authority of 
the case of the National Bank v. Mathews, 98 U. S., page 621, 
should be sufficient to decide this question, and to decide it 
in favor of the appellant. For it is hard to see how an au- 
thority could be more explicit upon this point. The case 
was one of a bank which had taken a note of a party secured 
by a deed of trust as security for a loan of fifteen thousand 
dollars. As the loan was not paid at maturity, the bank 
directed the trustee to sell, and a bill was filed thereupon to 
enjoin the sale, upon the ground that the loan being made 
upon real estate security, was forbidden to the bank by law, 
and that the deed of trust was therefore void. The ground 
of the contention against the validity of the deed of trust 
was, that the bank was only allowed under the law of its 
incorporation to hold real estate for certain specified pur- 
poses, of which this was not one. The question presented 
then is nearly identical with the one in the case at bar. 
For, here the learned judge deciding the case below says, 
“That the company is only authorized to take land for cer- 
tain specified purposes, which he names, and to take it for 
farming or speculative purposes, not being one of those 
enumerated, makes the conveyance to the company void.” 
It would be hard to find two cases more alike. The Supreme 
Court says upon page 628 in the case of the National Bank v. 
Mathews, “Where a corporation is incompetent by its char- 
ter to take a title to real estate, a conveyance to it is not 
void, but only voidable and the sovereign alone can object. 
It is valid until assailed in a direct proceeding instituted for 
that purpose.” The court then speaks of the case of Leazure 
v. Hillegas, 7 Serg. & R. (Penn.) 313, and says that it is 
elaborate and exhaustive upon the subject. And this au- 
thority is adopted by the Supreme Court as its own rule. 
Also it is difficult to see how Mr. Justice Harlan avoided 
the application of the case of National Bank v. Matthews in 
his opinion above referred to in the 13 American and En- 
glish Railroad Cases, where he says that the cases are not 
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similar, because in the bank case the conveyance was made 
direct to the bank, whereas in this case the conveyance was not 
made direct to the railroad company, but the complainant is 
seeking the aid of a court of equity to get the conveyance made 
to the railroad, and the court therefore says, that equity will 
not assist a corporation in getting lands,which it has no char- 
ter right to hold. This is certainly a distinction without a 
difference between these two cases. The court itself holds that 
the conveyance to the defendants, Kelly and Ketchum was 
not intended to be a conveyance to them as individuals but 
was intended to be a convevance direct tothe railroad com- 
pany. Is it not amaxim of equity, that equity will regard 
as done what was intended to be done? If then the inten- 
tion of the parties was, as it is declared by the court to 
have been, to convey direct to the railroad company, how 
can it be denied that these convevances are direct convey- 
ances to the railroad company. It is true that through 
fraud other names have been inserted in the deeds, but 
the court has brushed aside this fraud, and has brought out 
the real meaning and intention of the parties, as it was 
bound to do so soon as discovered by proof. So that the 
conveyances stand now as being really conveyances to the 
railroad company to all intents and purposes. 

To hold as Mr. Justice Harlan holds upon this position, 
-would be to admit a right in these defendants of some kind 
in the title to these lands, because, as the court says, the 
complainant is asking a court of equity to decree a convey- 
ance from these parties. This is not actually what is asked 
by the bill, though it may be so literally. The only need of 
n conveyance from these parties to the road is to make the 
title clear. The defendants, according to the court’s own 
decision, have no rightsin the lands. What is really asked 
by the bill is, that the court shall declare by its decree what 
the actual interest in the lands is, and if it holds that the 
actual beneficial interest under the conveyance is in the 
railroad company, it will also decree a conveyance to be 
made by the defendants, not because of their having any 
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interest in the lands, but in order to remove any eloud upon 
the title of the complainant. In other words, complainant 
is not asking an original conveyance to it of any lands, but 
is simply asking the court to give it its own lands, and the 
court has decreed that these lands are its own. 

It is not necessary, then, to seek any further authorities, 
for this court has announced its own rule in such a case, 
and has quoted and given the sanction of its own authority 
to the case of Leazure v. Hillegas, 7 Sarg. & R. (Pa.) 313, and 
the others cited in National Bank v. Matthews, which are as 
follows: 

Coundice v. Northampton Water Co., 7 Pa. St. 233. 
Runyon v. Coster, 14 Pet. 123. 

The Banks v. Poitiauws, 3 Rand (Va.) 136. 
MeIndoe v. The City of St. Louis, 10 Mo. 577. 
Gold Mining Go. v. National Bank, 96 U. S. GAO. 


The only question then is, whether the rule applies to 
the case at bar. Unless some valid distinction can be made 
the rule announced in Notional Bank v. Matthews, covers 
this case and establishes the proposition contended for by 
the complainant, that an inquiry into the charter rights of 
the railroad company to hold land was out of place in this 
proceeding. And when it is further remembered that the 
charter of this company was not before the court, and being 
a private act, could not come within the court’s judicial 
notice, it will become still more difficult to find any ground 
upon which to sustain the decision of the court below. 

Thirdly : Another aspect of the case presents itself, which 
will throw, perhaps, some light upon the question as to 
whether there is any valid distinction between this case and 
that of National Bank V. Matthews. The decision of the 
court makes the defendants trustees for the railroad com- 
pany, and distinctly declares that they have, in law or 
equity, no right whatever in these lands, except that they 


hold the legal title by reason of their own fraud, and there- 


fore hold it in trust for another. If they are trustees and 
have no right of beneficial use in this property, why should 


1 


dia i ee ae 
* 

. Soa ie 

a 4 


* 
be 2 
4 ia . * 2 
* 3 0 
oe 8 ea q 
. 
sa . 


1 F "weer eo 


12 


the court leave them in possession of any part of it? The 
title to it all is tainted by the same fraud in the aquisition 
of it, and the defendants have no more right in one part of 
it than in another. The consideration for the whole of it 
came from the railroad company, and it was because of 
advantages to be gained from the railroad company, that 
the grantors parted with their lands, and also for the fur- 
ther reason of helping the railroad company. There was 
no intention to benefit thesedefendants individually, on the 
contrary such a position is even contemptuously disclaimed 
by several of the witnesses of the complainant, one or two 
of whom, very naturally say: “Why should we give lands 
to Mr. Kelly or Mr. Ketchum? We supposed we were 
giving it to the railroad company.” 

If this court should affirm the decree of the court below, 
it would follow that the injunction would be immediately 
dissolved, which prevents these defendants from disposing 
of these lands in question, and they having the naked legal 
title, could proceed immediately to sell the same, and once 
in the hands of innocent purchasers, they would be beyond 
all reach of recovery by the lawful owners. Ought such a 
result to follow in this case? Is there any legal principle 
upon which the rights of the defendants in one part of this 
fraudulently acquired property, should be separated from 
their rights in any other part of it? They are trustees for 
the whole of it, and trustees for the benefit of the 


party to whom the lands were intended to be 


given. Surely the court will not allow the defendants 
to be advantaged by that which it has declared to 
be their own wrong. If the State shall not choose 
to allow this railroad company to hold the title to these 
lands which have been given it for its assistance and its use, 
there is nothing to prevent the State from stepping in at 
any time witl,its quo warranto, declaring void the title of the 
railroad company and restoring the lands to the rightful 
owners. But until the State does so interfere, there is no 
rightful owner of these lands except the railroad company, 
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and surely as against these defendants tainted with fraud, 
the title of the railroad company is incontestable. 

Fourthly :—And the latest error assigned is, that the final 
decree directs the conveyance of the lands to the railroad 
company by Hiles and the Arcadia Mineral Spring Co. 
only upon payment by the railroad company of the amount 
found to be the value of the improvements upon said lands. 
It will be observed that the interlocutory decree which is 
complained of, and which has been hitherto wholly dis- 
cussed in this brief, made it necessary for the court to ap- 
point a master to determine what lands were necessary for 
railroad uses and set these apart from the other lands. 
This master was appointed and a large part of the trans- 
cript of the Record is made up of the testimony taken by 
him in determining the amount and location of the lands 
needed by the railroad company at the various stations. 
Many exceptions were taken to the master’s ruling on vari- 
vus points, but it is not expected that this court will examine 
into these except where some legal principle is involved as 
in the case complained of and about to be discussed. This 
master after hearing testimony held, that the land at Ar- 
cadia which had been used by George Hiles and the Arcadia 
Mineral Spring Co. and Henry Ketchum, was needed in 
large part for railroad purposes, and hence even under the 
interlocutory order of the court, belongs absolutely to the 
railroad company. None of the defendants had or ever 
did have, under the decision of the court, any title what- 
ever in these lands, and it is plainly to be deduced 
from the testimony and the courts opinion that the incep- 
tion of the title and the holding of it by these defendants was 
a fraud upon the railroad company. Now upon these lands 
which the commissioners hold to be necesssary for the rail- 
road use, are placed improvements of a certain value found 
by the master, and which were put there by the defendants 
or one or the other of them. The court holds thut the 
railroad company cannot have its own land without pay- 
ing for these improvements. Upon what principle of law 
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can such a finding be justified? These improvements have, 
of course, become a part of the realty, the title to which the 
court has found to be in the railroad company. Upon what 
principle of equity is the railroad company bound to pay 
for these improvements which already belonged to it by 
virtue of their attachment to the land? Surely it can not 
be said that they were put there innocently by the defend- 
ants, for the court has already held that the defendants 
were only there at all by virtue of a fraud and that a de- 
liberate one, practiced as well upon the railroad company 
as upon the donors of the land. Is this finding of the court 
consistent with its other holding, that the railroad company 
shall only be allowed to take what its charter would per- 
mit it to hold? Is there any thing in its charter permit- 
ing it to buy and hold a hotel? One of these improvements 
is a large brick hotel. Will the court in one breath say the 
railroad company shall not have the lands intended to be 
given it, because of the charter inabilitv to take them, and 
in another say that it must buy a brick hotel which has 
been’ put upon its own lands by one who is holding title to 
that land through fraud, before the court will allow it to 
take the title to itsown property? This is clearly an error. 
The decree should have been for the convevance to the 
railroad company of that which the commissioners, under 
the direction of the court, found it was entitled“ to for-its 
use. The general principle that a trustee who holds land 
in fraud of the cestui que trust is not entitled to pay for im- 
provements put by him upon the lands under such con- 
ditions is a familiar one. It is supported by the case of 
Thompson v. Thompson, 16 Wis. 91, where the court in its 
decision, says: Asa general rule a party who wrongfully 
retains a title which he knows he ought to convey to an- 
other, is not in a position to claim pay for improvements. 
That claim belongs to those who improve in good faith, 
believing that their title is good.“ And the court in that 
case refused to allow any compensation for improvements 
to the party who had wrongfully retained the title to the 
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land as against the one who had furnished the money for 
its purchase. This seems to be precisely the case at bar. 
The general proposition that a claim for improvements, 
on the part of trustees, belongs to those who improve in 
good faith, believing their title is good, is Jaid down in 1 
Story Equity, sections 779 and 1237, and a note thereto, 
and quite elaborately discussed. (iood faith in possession 
is the absolute essential condition to any claim for improve- 
ments on the part of the trustee. To the same effect is the 
case of Watterman v. Dutton, 6 Wis. page 265. This was a 
case where the court corrected a mistake in a contract, and 
made it correspond with the real intent and-meaning of 
the parties and then decreed its specific performance. It 
was held that the parties who were in possession of the land 
in question were wrongfully there and not entitled to the 
possession after the correction of the mistake in the instru- 
ment, it not being intended by the parties in the beginning 
that they should have possession. After deciding this mat- 
ter, the court considers the question of valuable improve- 
ments made upon the property by the defendants while 
wrongfully in possession. The court says on page 276: 
“They were in possession in their own wrong, and if they 
made improvements upon tie property to render the use 
thereof more valuable to them, or because they fancied 
such improvements were necessary for the protection and 
preservation of it, they ought not to be compensated for 
any such improvements.” This decision is directly in point. 
Mr. Hiles and the Arcadia Mineral Spring Company were 
in possession in their own wrong, and they made improve- 
ments upon the property to render its use more valuable to 
them; they consequently have noclaim to compensation for 
the improvements. The same doctrine is laid down in the 
case of Gillespie v. Moon, 2 Johnson’s Chancery, page 585. 
Thie was a case of conveyance of two hundred and fifty acres 
of land by mistake when it was only intended to convey two 
hundred acres. Most of the case is directed toward the 
question whether this mistake could be corrected by parol 
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vidence, the mistake being denied in the answer. Then 
having decided that the mistake could be corrected, 
he court holds that the defendant has no equitable 
claim for compensation for his improvements made 
upon the fifty acres so conveyed contrary to the 
grantor’s intention. The improvements the court says, on 
page 602, “were made by him after he knew the mistake 
and had declared his intention to take advantage of it, and 
fraudulently carried that intention into effect. Such an 
allowance would be confounding all moral distinctions, and 
be giving countenance and sanction te the most flagrant 
injustice.” The authorities are then amply sufficient for 
the support of the proposition that one who is wrongfully 
in possession can make no claim for compensation for im- 
provements as against the cestud que trust. There is not, so 
far as 1 am able to find, a single decided case which holds 
such a doctrine. It must always be borne carefully in 
mind in considering this case and all the questions involved 
in it, that the decision of the court below upon the testimony 
is, that these defendants were guilty of fraud in obtaining 
title to these lands and in retaining it as against the com- 
plainant. This fact surely should debar the defendants 
from any hearing ina court of equity upon such a question 
as this. It is a much stronger case than one of mistake, 
where the parties are innocent, and yet in such a, case 
there has been considerable discussion of the question, but 
it has never been discussed to any great extent where the 
parties were fraudulently in possession. 

These are all the points which the appellant has assigned 
as error. 

We subjoin a few additional authorities upon all of the 
points raised upon this appeal. 

In Leland v. Wilkinson, 6 Pet. 317, Chief Justice Mar- 
shall says: “The public laws of a State may, without ques- 
tion, be read in this court; and the exercise of any author- 
ity which they contain, may be deduced historically from 
them; but private laws and special proceedings * * * 
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are governed by a different rule. They are matters of fact, 
to be proved as such in the ordinary manner. (This court 
can not go into an inquiry as to the existence of such facts 
upon a writ of error, if they are not found on the record.)“ 

Courts do not take judicial cognizance of special acts of 
the legislature. 


Hailes v. State, 9 Tex. Ap. 170. 


It is an elementary principle that a judgment or decree 
must conform to the allegations in the pleadings, as well 
as to the proofs. 

Crocket v. Lee, 7 Wheat. 522. 
Vattier v. Hinde, 7 Pet. 252. 


In the present case there was no allegation in any of the 
pleadings as to the power of the railway company to hold 
the lands in question. That point was not in issue, and 
no evidence was offered thereon by either side. The ques- 
tion was whether the defendants had a better right to the 
title than the railway company. Thecourt below decided 
in favor of the latter. Yet it went entirely outside of the 
case to ascertain whether, even in the event of the company 
being equitably entitled to the lands, it could lawfully hold 
them under its charter. 

The court was not called upon to decide that question. 
After having concluded that all the transactions the grant- 
ors had with the defendants were conducted and completed 
upon a basis of donations to the company, it should have 
stopped there and moulded its decree accordingly. The 
ultimate question of deciding whether the company could 
lawfully return the land or not, belonged to another tri- 
bunal. 

On the second point the following cases might be cited: 

In Cowell v. Springs Co., 100 U.S. 56, it is expressly held, 
that when a corporation is authorized by statute to hold 
real property necessary to enable it to carry on its business, 
the inquiry whether any particular real property is neces- 
sary for that business is a matter between the State and cor- 
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poration, which does not concern third parties. Mr. Justice 
Field says (p. 60): “It would create great inconveniences 
“and embarrassments if, in actions by corporations to re- 
“cover the possession of their real property, an investiga- 
“tion was permitted into the necessity of such property for 
“the purposes of their incorporation, and the title made to 
“rest upon the proof of that necessity.” Citing Natoma 
Water & Mining Co. v. Clarkin, 14 Cal. 552. 

Christian v. Young, 101 U. S. at page 361, holds the 
same position. 

Smith v. Sheeley 12 Wall. 358, raises the sume point. 
Justice Davis, at page 361, says: 

“Tt is insisted, however, as an additional ground of objec- 
“tion to this deed, that the bank was not a competent grantee 
“to receive title; it is not denied that the bank was duly or- 
“ ganized in pursuance of the provisions of an act of the 
“legislature of the Territory of Nebraska, but, it is said it 
“had no right to transact business until the charter creat- 
“ing it, was approved by Congress. This isso, and it could 
“ not legally exercise its powers until this approval was ob- 
“tained, but this defect in its constitution can not be taken 
“ advantage of collaterally. No proposition is more thor- 
“ oughly settled than this, and it is unnecessary to refer to 
“ authorities to support it.” . 

The third point will certainly be conceded. 

As to the fourth point, referring to whether defendants 
are entitled to compensation for improvements or not, the 
the rule at civil law was that the possessor of property of 
another who had erected buildings or made other improve- 
ments thereon, supposing himself to be the owner, was en- 
titled to payment for such improvements, after deducting 
from the value thereof a fair compensation for the rents or 
use of the property during the time he occupied it (Rutherf. 
Inst. 71); and this principle was early adopted by the 
English Court of Chancery, and has prevailed to the pres- 
ent, but with much restriction in its application. In all 
the cases the elements of good faith and innocent mistake 
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are necessary; for if a person lays out money on another’s 
property, with knowledge or notice of the true state of the title, 
he has no claim to be reimbursed. 


3 Pomeroy Eq. Jur., Sec. 1241, note. 
Rennie v. Young, 2 Ded. & J. 136. 
Dart v. Hercules, 77 III. 446. 

Cannon v. Copeland, 113 Ala. 252. 


The following authorities also hold that a purchaser with 
notice is not entitled to compensation for improvements: 
2 Story Eq. Jur., Sec. 1237. 
Davidson v. Barclay, 51 Penn. St. 406. 
Cook v. Craft, 3 Lans. 512. 
Rainsden v. Dyson, L. R. 115 L. 129. 


The ground upon which this rule rests is that to allow 
compensation in such cases would be to virtually compel 
the true owner to make the improvements and pay for them 
whether he consented to it or not. 

These are all the points which the appellant has assigned 
as error, and we now respectfully submit the case to your 
Honors. 

WatrerR C. LARNED, 
Solicitor for Appellant. 

Hun B. Turner, wi 
Counsel for Appellant. 
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Ne. 147. 


TIMOTHY CASE, RECEIVER OF Tun 
Green BAY AND MINNESOTA RAILROAD 


COMPANY, Appeal from the Cireuit 
re Appellant, | Court of the United States, 
Sor the Eastern District 
D. M. KELLY, GEORGE HILES of Wisconsin. 
RT AL., 
Appellees. 


Answer to Argument on Behalf of George Hiles, Appellee. 


The attorney for Hiles, appellee, makes a point that there 
is no use in considering as to defendant Hiles the same 
questions which affect defendants Kelly and Ketchum, for 
the reason that Hiles offered to convey to the railroad com- 

: pany, by proper deeds, all right of way, depot grounds and 
land for other railroad purposes, covering land the title to 
which was, in whole or in part, in him, reserving, however, 
any claim he had for improvements or for money paid on 
the original purchase. The answer to this position is suf- 
ficiently obvious. Hiles owned or had the title to a great 
deal more land than he offered to convey to the railroad 
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company, and it is claimed by the appellant that he had no 
more right to hold this land than had the others. 

The reason the question was not considered in the eourt 
below was because the court adopted tlie very rule com- 
plained of, and upon which this appeal was taken, namely, 
that the railroad company was not entitled to take any 
more land than its charter allowed; hence, when Hiles 
offered to convey in accordance with the rule laid down by 
the court, there was no need for the court below to further 
consider his case, but he is manifestly affected by the same 
principle which affected the others, and if this court shall 
hold that such a rule was not proper in this case, there will 
have to be a reconsideration of Hiles’ case, and a determin- 
ation will have to be reached as to whether he is entitled to 
hold the other Jands beside those which he offers to convey 
to the railroad company. That question can not be decided 
upon this record, but if the court here holds there was 
error in the rule adopted in the court below, Hiles should 
not be permitted to escape an application of the law to his 
case, because he made an offer to convey which the railroad 
company did not accept, but which was held sufficient to 
stop further proceedings against him by the court below, 


under the erroneous rule adopted by it. 
The attorney for Hiles then goes on to argue that the 


charter of this railroad company was not a private but a 
public act. It is admitted, of course, that the charter was 
really a private act. The railroad was not incorporated 
under a general law, but under a special charter. The only 
point made is that the clause was inserted at the end of the 
charter that it should be considered a public act. This 
clearly does not alter its nature. It was set up in the plea 
and admitted in the answer that the corporation was incor- 
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porated under a special act, a private act, and there is noth- 
ing in the pleadings or the proof to show the contrary. 
The act, whether publie or private, was not pleaded or re- 
lied upon by either party, and was not brought into the 
case by way of evidence by any party to the suit, nor was 
any point raised upon it in any way during the entire pro- 
ceedings, as is apparent from the examination of the record. 
During the proceedings the judge simply called ſor the 
charter of the company, and examined it beſore rendering 
his opinion, and this is all the connection the charter had 
with the case. So far as tliis record is concerned, the 
charter is not in the case at all. 

I contend that it was error to bring into the case that 
which made no part of the issue raised by the record, be- 
tween the contending parties. It is true that some of the 
authorities cited by Mr. Noyes, contain intimations to the 
effect that words like these at the end of the charter, declare 
it to be a public act and make it proper for courts to take 
judicial notice of that which is really a private act in its 
essence, but in none of these cases cited by him is there any 
well considered discussion upon this matter, and the facts 
in them all are entirely different from those in the case at 
bar. 

The case in the 12 Mich., People v. Ry. Co., which is 
principally relied upon as establishing such position, was 
founded upon a totally different set of facts. In that case 
the railroad company set up its charter by plea, and hence 
the charter, whether private or public, was properly before 
the court. In the case of People v. Ottawa Hydraulic (o., in 
the 115 Ill. 281, the sole question was upon the charter 
of the company, as the case was in the nature of a quo war- 
ranto. The court in this case holds that it is not necessary 
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to plead a public law, and in that respect, that is as to 
pleading it, there is no difference between a public law, 
strictly so called, and one merely declared to be so by the 
Legislature. The whole question in the case last quoted 
turns upon the charter of the company, whether it had been 
forfeited by the company’s engaging in acts not contemplated 
by its charter, and the court held that an act passed sub- 
sequently to its charter, and before its charter had been 
forfeited by the State, which latter act gave it enlarged 
powers sufficient to support the title of the company to its 
purchases and prevent a judgment of ouster, waived all 
rights of forfeiture of the previous charter. And the 
question was whether the act of 1853 should have been 
pleaded. The court held that in that case it was not neces- 
sary. It is sufficiently obvious not only that the facts and 
circumstances of this case are entirely different from those 
in the case at bar, but also, that the decision of the court 
upon a question of pleading, solely, has no application here, 
because it is set up by the complaint and admitted by the 
answer that the charter was a special act and no proof 
is offered to the contrary. In none of the authorities cited, 
is there any general discussion of the point whether an act 
that is really a private act can be made by a mere clause 
declaring it to be public, such an act as courts are bound to 
tuke judicial notice of. 

I have found no such authority, and this case is very 
much stronger even than such a proposition as this, be- 
cause there is absolutely nothing upon record and was 
nothing in the proceedings from the beginning to the end 
which brought the charter of this road into the case at all, 
except the one allegation that the road was a private cor- 
poration, and was specially incorporated, which is admitted 
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upon the face of the pleadings, and is the only information 
which the court had upon the subject. As has before been 
said, the only question is whether the declaration at the end 
of the charter as to its being a public act is so conclusive as 
to make it obligatory upon the judge to send for such an 
act of his own motion when neither of the parties have 
brought it into court or relied upon it in any way. 

As for the second point in the brief for Hiles, it is no 
answer tothe point made that the case of National Bank v. 
_Matthews covers this case. The plaintiff was not asking the 
court to give him a title to real estate, but simply to re- 
move a cloud upon the title to the real estate which the court 
held was already his. 

The attorney for Hiles says that the case of National Bank 
v. Matthews went upon the ground that a corporation hav- 
ing for a valuable consideration and in good faith, acquired 
title to property which strictiy, under the terms of its char- 
ter, it could not take and hold, can not be defeated in the en- 
forcement of such title by a party who has received full 
benefit from the transaction under or through which such 
corporation acquired its title. This is exactly this case. 

A valuable consideration was paid for all of this proper- 
ty which the appellant claims, the consideration was the 
location of the railroad depots which the parties desired and 
considered a sufticient consideration for the donation of 
their lands to the company, and this was the actual trans- 
action except for the fraud ofthe defendant in taking the 
title in another name. They have under the decision of 
the court, no more right in the property than any stranger, 
and why should the court bring in here the charter of the 
railroad company and thus try to invest with title, inde- 
feasible title perhaps, in these lands, men who are ad- 
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mitted to have gotten possession of them by fraud? Surely 
it is better to let the company have its own unless the State 
chooses to interfere which it may or may notdo. Whether 
it does or not, has nothing to do with this present issue and 
is not proper to be decided here upon the state of this 


record. 


WALTER C. LARNED, 
HERBERT B. TuRNER, 


Sol’rs for Appellant, 
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GEORGE HILES, IurLRADRD wrrn OTHERS, 
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Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 


BRIEF FOR GEORGE HILES, APPELLEE. 
STATEMENT OF THE CASE. 


The Appellee Hiles was interested in lands at two lo- 
calities only, to- wit: at Blair and Arcadia. He was at no time 
a directory officer or agent of, or otherwise officially connected 
with, the Railroad Company. (Transcript pages 153, 215, 
221.) His only business relations with the company were as 
sub-contractor in the “ bridging, grading and tying” during 
portions of the years 1872 and 1873 of about 100 miles of its 
road. (Transcript, 160, 207, 215, 221, 401.) Neither Kelly 
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nor Ketchum were partners with him or had any interest of 
any kind in his contracts of construction or the profits from 
the same. (Transcript, 112, 207, 215). On or about July 
20, 1873, Hiles purchased iointly with Kelly and Ketchum of 
one Briggs, 187 acres of land at Arcadia, paying therefor 
$500 in cash. On or about October 20, 1875, long after 
Hiles had finished the work of construction under his con- 
tracts, he purchased with Ketchum of Briggs, an additional 
10 acres at Arcadia, paying $300 in an exchange of some of 
the original lands for these 10 acres. And on this 10 acre 
tract he subsequently built the improvements, the value of 
which was allowed him by the decree of the court below. 
The price paid for these lands of Briggs “ was every dollar 
they were worth at the time and more.” (Transcript, 208, 
216, 217, 218, 343. 348, 534, 535. and map of Arcadia). 

The complainant was present at least twice when Hiles 
was putting on some of the improvements on the land, and 
made no objection thereto and has never made any. On the 
other hand the complainant assisted or advised with Hiles 
with reference to the construction of one of the buildings, 
and “ was perfectly satisfied with its being there.” (Tran- 
script, 311). ) 

In August 1873, after the location and grading of the road 
at Blair, Hiles with Ketchum agreed with Porter and 
Thurston, owners of land at that point, that in consideration 
of forty acres of land from each, they would lay out a por- 
tion of it into town lots and establish a lumber yard and 
help build up a town at a point that would benefit such land 
owners. And this was done. (Transcript, 197, 198, 203, 
204, 220, 221). 

Hiles, in his answer and in his testimony, offered to con- 
vey to the Company any lands of his required by it, if there 
were any such not already conveyed. (Transcript, 17-219). 
Such offer was repeated upon the hearing, with the provision 
that he be paid for any improvements made upon the lands 
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so to be conveyed. (See opinion of Justice Harlan, 13 Am. 
and Eng. R. R. cases 70). 

The decree, in respect to him, was made in the court below 
upon grounds entirely different from those upon which it 
passed as against the defendants Kelly and Ketchum. This 
was necessarily so because Hiles was not in any way con- 
nected in a fiduciary relation with the railroad company. 
He was not theretore adjudged a trustee. At the time of ac- 
quiring his interest in the lands at Blair he was simply, and 
at no time more than a sub-contractor for the construc- 
tion of a part of the rail road. At the time of acquir- 
ing the lands at Arcadia, upon which his improve- 
ments were made, he had completed his contract. He 
occupied, therefore, no such relation to the company as 
would make him liable as trustee in this suit. This 
is plainly recognized in the opinion of Justice Harlan re- 
ported in 13 Am. and Eng. Railroad Cases, 70. As respects 
Kelly and Ketchum, it is there said: I do not think they 
should be allowed to hold title as against the company ; their 
doing so is forbidden by the plainest principles of public 
policy.” As respects the defendant Hiles, later in the opinion 
it is said: whether the defendant Hiles was deterred by any 
relation, which he held to the company, from taking title for 
himself to any of these lands, we have not found it necessary 
to consider. Upon the argument in this case we understood 
his counsel to announce that he had already executed or 
would execute proper deeds to cover right of way, depot 
grounds and land for other railroad purposes covering land, 
the title to which was in whole or part in him, reserving, 
however any claim he had for improvements or for money 
paid on the original purchase.” With respect to his right to 
the value of the improvements placed upon the land at Ar- 
cadia, the opinion proceeds: The determination of that 
question is reserved until the coming in of the masters’ re- 
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port, when the court will be better advised, than it now is, 
as to the facts connected with such expenditures.” 

It will thus be seen that the questions for consideration by 
this court are entirely different in the case as presented against 
the defendant Hiles from those presented against the de- 
fendants Kelly and Ketchum. This court will not pass upon 
any question not presented, considered and passed upon, in the 
court below, nor will it disturb the decree below on a question 
of fact if the testimony will justify its support. 

The decree directing the defendant Hiles, to convey to the 
receiver any additional grounds which he had not already 
conveyed to the railroad company for its purposes, was made, 
not on the ground of his fiduciary relation to the railroad 
company so as to charge him constructively as a trustee, 
holding the legal title for its benefit, but solely on the ground 
of the offer made by his counsel that he would execute proper 
deeds for such land as the railroad company required for its 
purposes, provided he should be paid for the improvements 
which he had placed upon them. 

The only question, therefore, for determination here, is 
whether, as disclosed by the testimony in the record, that 
part of the decree of the court was justified, which ordered 
that the lands covered by such improvements be conveyed 
by defendant Hiles to the Receiver, upon payment to him of 
the value thereof as found by the master, in case the com- 
plainant should elect to take and pay for such improvements, 
or in case the complainant should not so elect, then that the 
defendant Hiles should be allowed all necessary ingress and 
egress to and from such buildings, over the property of the 
company in their vicinity. (Transcript, 556). 

The consideration of this question eliminates, all dis- 
cussion on behalf of the defendant Hiles, of the greater part 
of what may be involved in the questions affecting the inter- 
ests of the other defendants, Kelly and Ketchum. It elimi- 
nates any discussion of the duties and obligations of the defend- 


Re Re gk 


„ a * — 


5 


ant Hiles if found a trustee holding title to any lands on be- 
half of the railroad company ; as to what his rights and duties 
would be in case of having acquired the property or having 
made improvements thereon in actual or constructive fraud 
of the rights of complainant; as to whether he should be 
entitled to the value of his improvements upon the property 
which the court decrees to the complainant pursuant to the 
offer of his counsel; and generally as to the questions dis- 
cussed by appellant’s counsel on the assignments of error in 
his printed brief. It may be well, however, to allude sepa- 
rately and in their order to the three assignments of error 
therein specified. 


ARGUMENT. 
I. 


The charter of the railroad company was not a private, but 
a public act of which the court below could take judicial no- 
tice. Section 14 of the act was in these words. This act is 
hereby declared to be a public act and shall take effect and be 
in force from and after its passage and publication.” (Laws 
Wis. 1866, ch. §40). It is a fundamental mistake to sup- 
pose that it is ever necessary to plead a public law; and 
there is no difference in this respect between a public law 
strictly so called, and one merely declared to be so by the 
legislature. Sometimes such a law as a mere matter of com- 
position is specially pleaded, particularly in chancery proceed- 
ings; but there is no rule of law requiring it, ana in proceed- 
ings at law it is regarded violative of the principles of good 
pleading.” 
People Ex. Rel vs. Ottawa Hydraulic Co., 115, Ill. 281, 
(to Am. Cor. Cases 279). 
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„Wherever a law of the state is held to be a public one, to 
be judicially taken notice of by the state courts, it must be 
regarded in like manner by a court of the United States, 
when it is required to administer the laws of the state. 

Covington Draw Bridge Co. vs. Shepherd, 20 How. 227, 
232. 
Ry Co. vs. Bank of Ashland, 12 Wal. 226. 


In People vs. Ry Co., 12 Mich. 389, in speaking of the char- 
ter of the defendant railroad company, the court say: 

“This is declared to be a public law, and being so, we are 
bound to take judicial notice of it and to disregard all allega- 
tions in conflict with it.” Page 397. 

But the charter of the railroad company was sufficiently 
pleaded in the bill of complaint and such allegations were 
admitted in the answer. Rev. Stat. Wis. § § 2676, 3205. 
Being so pleaded and admitted, if such charter were a private 
Statute, the court would take judicial notice of its provisions. 
But under the rule announced, and for the reasons given in 
the following Wisconsin cases, the charter in question would 

be considered a public act of which the court would take 
judicial notice. ; 

State vs. Lean, 9 Wis. 279. 

Clark vs: Janesville, 10 Wis. 136. 

Rochester vs. Bank, 13 Wis. 432. 

Castello vs. Landwehr, 28 Wis. 522. 


II. 


Inasmuch as the decree of the court below, as agaitist 
the deſendant Hiles, did not proceed upon taking the land to 
which he held title because it belonged to the railroad com- 
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pany as a donation to it from the grantors and because the 
deſendant was a trustee with respect to it, but solely on the 
ground of the offer of counsel to convey, it is not necessary 
to consider at length the question discussed under the second 
assignment of error, and whether or not the case at bar should 
be controlled by National Bank vs. Matthews, 98 U. S. 621. 
If it were necessary, however, for us to consider this ques- 
tion it would not be difficult to point out the difference which 
his Honor, Justice Harlan, alluded to in giving his opinion. 
The case of National Bank vs. Matthews, and the decisions 
referred to in the opinion in such case went upon the theory 
that a corporation, having for a valuable consideration and 
in good faith acquired title to property, which strictly under 
the terms of its charter it could not take and hold, cannot 
be defeated in the enforcement of such title by a party who 
has received full benefit from the transaction under or through 
which such corporation acquired its title; and furthermore 
that “the impending danger of a judgment of ouster and dis- 
solution at the suit of the sovereignty,” is a sufficient check 
to prevent a corporation from wantonly violating its charter, 
by taking title to property which it has no authority there- 
under to take and hold. Here, however, the question may 
be stated thus: Willa court of equity lend its aid in passing 
the title of real estate to a corporation, which real estate 
under its charter it could not take and hold, and thereby 
cause, or at least aid in, the wanton violation of such charter 
so that the state would be authorized to punish the corpora- 
tion by a judgment of ouster and dissolution? We venture to 
say that such a request has never before been made of a 
court of equity. The company under its charter could not 
purchase, receive or hold, nor could it take by eminent do- 
main, lands for speculative purposes or for any other than 
railroad purposes. 
In re R. R. vs. Davis, 43 N. Y. 137. 
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The court below was right in refusing to decree to it lands 
that it otherwise had no power to obtain, or if, and when ob- 
tained it would be subject on that account to forfeiture of its 
charter. 


III. 


The deſendant Hiles is the only party interested under the 
decree in the question of the payment ſor improvements. 
The improvements consisted of a hotel building worth $4,500, 
a brick building worth $2,500, and lumber sheds worth $250. 
All these were constructed upon a part of the ten acres pur- 
chased by Hiles in 1875, for which he paid full consideration. 
The land upon which they were made was ordered to be con- 
veyed to the company by the interlocutory decree, pursuant 
to his offer, upon payment of the value of such improvements. 
This the court, upon final hearing, decreed to be done, or if the 
complainant should elect not to take and pay for such im- 
provements, he was allowed to keep the same, having the 
right of ingress and egress over the railroad land surroand- 
ing the buildings. The question discussed by the apellant's 
counsel in his brief, as to whether a trustee holding lands in 
fraud of his cestui que trust is entitled to pay for his improve- 
ments when directed to convey the title, is not therefore a 
question upon this record. But assuming this question in 
the case, it does not follow that the authorities cited are ap- 
plicable to the facts presented by the record as respects the 
defendant Hiles. The true distinction is, that a person mak- 
ing improvements upon land in good faith, supposing that he 
owns it, must be paid therefor, in case his title fails or is 
taken from him by reason of the doctrine of constructive 
trusts. It is only in case of actual fraud or bad faith that 
the court punishes a party by the loss of his improvements. 
This case was brought upon the theory that the defendants 


9 


were trustees of the railroad company, and any title acquired 
by them enured to the benefit of the railroad company as the 
cestus que trust. Such a trust would be what is termed in the 
law “ constructive.” The property would be decreed to such 
cestut que trust without regard to any question of actual fraud. 
In such a case the party holding the title, as trustee, is al- 
lowed his improvements. The trustee will have all just al- 
lowances made to him for his improvements and repairs which 
are substantial and lasting or such as haveatendency to 
bring the estate to a better sale.” 

Lewin on Trusts, 444. 

Cook vs. Berlin Woolen Mills Co., 56 Wis. 643. 

Id. vs. Id., 43 Wis. 433. 

Benson vs. Cutler, 53 Wis. 107. 

Hadley vs. Stewart, 65 Wis. 481, 6. 

Blodgett vs. Hitt, 29 Wis. 169. 

Green vs. Dixon, 9 Wis. 532. 


“ If it shall be made to appear that, upon a sale of the 
property, the amount received is greater than it would have 
been had no improvements been made, the trustee, who has 
been guilty of no fraudulent design in making the improve- 
ments, may be allowed to retain the excess.” 

Pratt vs. Thornton, 28 Maine 355. (48 Am. Dec. P. 498). 
Spindler vs. Atkinson, 3 Md. 409. 
Perry on Trusts, Sections 206, 207. 


It appears from the testimony that Hiles made these im- 
provements in good faith, without any notice of the claims of 
the complainant or the railroad company, supposing that he 
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owned the property. It further appears that thec omplainant, 
Case, was present at the construction of the buildings, or part 
of them, and made no objections thereto, even if he did not 
assist therein as may have been found to be the fact by the 
court below. 
If such be the case certainly the complainant is not in a 

position to claim the benefit of such improvements. 

Bright vs. Boyd, 1 Story 478. 

Id. vs. Id, 2 Id. 605. 


It is respectfully submitted that the argument made and 
the authorities cited in appellant’s brief are not applicable 
upon any of the three assignments of error so far as the 
appellee Hiles is concerned. If he is satisfied to abide there- 
by, the appellant certainly has no reason to complain of the 
decree of the court below. 


GEO. H. NOYES, 
Counsel for Appellee Hides. 
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May 16, 1875. 
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Testimony of Richard Peniston 
Joseph S. Von Nieda..........---------.---- +... 
Exhibit Peniston A’—Promissory note of C. 8. & C. R. R. Co, 
to Peniston, May 16, 1876. 
A*—Promissory note of C. S. & C. R. R. Co., 
to Peniston, Nov. 10, 1874 ¶ 
A- Promissory note of C. 8. & C. R. R. Co., 
to Peniston, Nov. 10, 1874 
A‘—Promissory note of C. S. & C. R. R. Co., 
to Peniston, Nov. 10, 1874 
eee note of C. S. & C. R. R. Co., 
to Peniston, Nov. 10, 18744 
A Promissory note of C. S. & C. R. R. Co., 
to Peniston, Oct. 11, 1876 
A'—Letter of Crow to Peniston, Nov. 22, 1876. 
A*'—Acct. of C. 8. & C. R. R., with Peniston 
and others * 
A®*—Acct. of C. 8. & C. R. R., with Beta 
Testimony on behalf of claim of John Bower & CO oo 
Testimony of Wm. J. Kelly 
Frank Bower — — — 
Wm. J. Kelly (recalled) ) ä — — 
Exhibit Bower Al—Receipt of Betz to Bower & Co. Feb. 14, 
1874, and account 
A Promissory note of C. S. & C. R. R. Co. to 
Bower & Co., May 16, 1875. —— 
A —Promissory note of C. S. & C. R. R. Co., to 
Bower & Co., Nov. 10, 1874 
A Promissory note of C. S. & C. R. R. Co., to 
Bower & Co., Nov. 10, 1874 
A'—Promissory note of C. 8. & C. R. R. Co., to 
Bower & Co., Oct. 11, 1875 
A—Promissory note of C. S. & C. R. R. Co., to 
Bower & Co., Nov. 10, 1874, Ke 
A‘—Promissory note of C. S. & C. R. R. Co., to 
Bower & Co., Nov. 10, 1874, Ke. 
Testimony on behalf of claim of Charles P. Dietrich e 
Testimony of Wm. J. Kelly 
Exhibit Dietrich A'—Promissory note of C. 8. & C. R. R. Co., to 
Dietrich, Nov. 10, 1874, Ke. 
A*—Promissory note of C. S. & C. R. R. Co., to 
Dietrich, Nov. 10, 1874, Ke. 
Testimony on behalf of claim of John O' Byrne z 
Testimony of John O' Byrne „ 
Testimony on behalf of claim of Ashbel Green 
Testimony of Ashbel Green — 
Testimony on behalf of claim of Ephraim Coon 
Testimony of Ephraim Coon 


oe @e @@eeeaenenaeeoeoeneeee 


1136¢ 


vn 


Print. 


496 


$88 88 88 &§ & 2 RSs 


2 8 
~~ © 


ESESEEE 2 SESE FE FE FEES E 


VIII INDEX. 


Testimony on behalf of claim of Dan’! E. Siekles 3 
Testimony of John A. El well 
Notices to take testimony, xc 
Testimony on behalf of claim of Elwell and others 
Testimony of John A. Elwell ............-.-.....-.---..-.--- 
Andrew Thomson 
Testimony on behalf of Sawyer and others 
Testimony of E. L. Crow 
Notice to take testimony, & —- ---------- 
Testimony of Joseph H. McChesney. ..-..--- — 
1 ——— —„—-— 
Benjamin Richardson ...............----=. «„„ 
EE ů —— — 


46＋ 22 „ „ ae sae ee = 


Wm. J. Kelly (reealled) 
John F. Betz (recalled ) 
Benjamin Richardson (recalled) 
. ¼ 
Benjamin Richardson (recalled) ..-------- 
John Davidson (recalled)—— . 
DEES Ty — ͤ 
Joseph H. McChesney (re called) 2222 
Richardson’s Exhibit No. 100—Sheriff’s receipt for bonds, Aug. 11, 


5, 11 
104—Sheriff’s receipt for bonds, Aug. 11, 
— ͤ 
Memorandum of number of bonds 
106—Sheriff’s receipt for bonds, Aug. 11, 
3 — 

106— Letter of Elwell to Gwillim, July 22, 


11 


Bower & Co's Exhibit A— Statement of moneys paid to C. S. 4 C. R. 


F- Memorandum of agreement between The 

C. 8. & C. R. R. Co., and Richard Pe- 

niston et al., April 10, 1874. 

G- Letter of Ferry to O' Byrne, Aug. 3, 1874 

H- Letter of Ferry to O' Byrne, Apl. 8, 1874. 

K— os a a Feb. 20, 1874, 

Ke 

Testimony of William H. Douglas 
Joel B. Erhardt * oni — 

Notice to take testimony, &e—— «„ 


Exhibit No. I. T. W. Ferry’s Claim—Receipt of Stickney to 0 
Dec. 5, 1874 


Original. Print. 
1228 644 
1228 544 
1243 551 
1260 558 
1260 558 
1271 562 
1273 563 
1279 565 
1291 569 
1304 575 
1334 584 
1391 602 
1434 616 
1451 621 
1471 628 
1479 630 
1483 631 
1485 632 
1488 633 
1489 634 
1493 635 
1509 604 
1519 643 
1520 643 
1522 644 
1534 644 
1535 650 
1540 652 
1541 653 
1543 654 
1543 654 
1546 655 
1547 655 
1548 656 
1549 656 
1552 658 
1658 660 
1668 664 
1572 665 
1578 667 


— —— 


one 


—— — Cor 


INDEX. 


Exhibit No. 2. Philetus Sawyer's Claim—Note of C. S. & C. R. R. Co., 
to Crow, May 31, 1875. 

Testimony of George Stickney....... DDD: 
. c r 

Exhibits E—E. P. Ferry. Note of C. 8. & C. R. R. Co., Geo. G. Sick - 


e tuicc once 
F— ee Note of C. S. & C. R. R. Co., Geo. G. 
Sickles, Apl. 17, 187 
Cn 0 Memorandum of Ashbel Green, Nov. 14 
4633. — 8 
8698 Receipt of McChesney to Ferry, Jan. 27, 
—— . eban 
A Receipt of Shaw to Ferry, Sept. 12, 1876. 
eo 8 Receipt of Elwell to Ferry, July 28, 1876. 
86＋— « Receipt of Nims to Ferry, July 28, 1876. 
cs. Receipt of Crow to Ferry, Jan. 11, 1875. 
Ccs— 6 Receipt of Peniston to Crow, May 17, 1875. 
C .— 0 Receipt of Bower & Co., to Crow, May 17, 
. ̃ w niksipaieaisiniaiiiilinbhes 
—-. Receipt of Betz to Crow, May 17, 1875... 
Receipt of Dietrich to Crow, May 17, 1875 
~~  -* Receipt of Richardson to R. R. Co., Apl. 
4... Ä — 
ce „ Letter of Davidson to Ferry, Aug. 19, 1875 
C oe Statement as to bonds, &. 
D— 00 Order to deliver bond 
0 “ Receipt of Betz to Ferry, Oct. 16, 1875 
ci ee Receipt of Betz to Crow, Mch. 12, 1874 
ce ee Receipt of Betz & Bowers to Crow, Mch. 
9B, SBC6 in —.—— —-—:— 
Co 60 Receipt of Tagg to Crow, Mch. 19, 1874. 
Agreements of Tagg, Meh. 19 and Nov. 10, 
2 
C — 00 Letter of Cleveland Rolling Mill to Crow, 
Apl. 14, 1974, O0......cccccccccgsecns 
C oe Receipt of Webster to Crow, Dec. 7, 1874. 
C — os Receipt of McChesney to Ferry, Dec. 11, 
— tisinnnitiiia 
Cc oe Receipt of Crow to . Dee, 17, 1874. 
Affidavit of Ashbel Green —2——ð —̃ —̃ — j— 
Charles B. Alezandeerrrrnrrrrre:,ͤ 
Account of Green & Bond, trustees, with F. A. Nimm 
Testimony of Jacob R. Casselberry ....-............-.---....-----. 
Release and waiver of notice for Wilson 
10 10 „% Barnes, & (%o. — * 
Testimony of Daniel E. Siekles -.. 5 
John A. El well!. 927 — 
Edward P. Ferry: —— 
. K 
Exhibit C— Nelson. Agreement between Thos. M. Nelson and The 
C. S. & C. R. R. Co., June 7, 1875. — 


Origiza!l. Pring 
1579667 
1662 668 
16838 000 
15856 670 
1586 670 
1687 670 
1588 6571 
1689 671 
1590 671 
1601 672 
1592672 
1698 678 
1608 678 
1608 672 
1608 672 
1595 678 
1506 678 
1507 674 
1599 6756 
1600 6786 
1601 678 
1602 676 
1608 676 
1608 676 
1605 677 
1608 670 
1609 679 
1610. 679 
1612 600 
1615 601 
1621 604 
1626 666 
1681 688 
1634 680 
1689 692 
1648 696 
1652 696 
1660 702 
1667 706 


INDEX. 


Exhibit E—Nelson. Assignment from Nelson to Soule, June 12, 1876- 
D— * Contract for grading, &c., between Nelson and 
C. S. & C. R. R. Co. Aug. 1 
Testimony of David D. Erwin 
Exhibit B—Erwin. Account.......--.....---.-----.-----.------ 
A— * Order of court, Nov. 16, 187633. 
Testimony of Lyman D. Norris.-.---- .......---..----.--.---------- 
Assignment of Richardson to Day, Aug. 3, 1882, &c...--. ...... .--- 
Stipulation as to testimony, &e—— 
Testimony of Henry Day--------- — —ñ— — 
Sickles’ Exhibit B— Power of atty. from Richardson to Elwell, May 
41. — deniaiiin 
C—Promissory note of C. 8. & C. R. R. Co. to Rich- 
ardson, July 8, 18700 
D—Promissory note of C. 8. & C. R. R. Co., to Rich- 
re ccccnccocnns -c0s cose 
E—Promissory note of C. S. & C. R. R. Co., to Rich- 
ardson, July 8, 1876—. ::: 
5 F—Memoranda of Elwell from check-book of Rich- 
urdson, made Nov. 28, 1880... . 
Notices to take testimony, &c.———— r 
Exhibit No. 67— Record in case of Wrought Iron Bridge Co. rs. C. 
SB. O26. RB. RB. Oe. Ob, cccacccetccscosscessenes 
Docket entries 1 1 1 
1 ———j—j——— — 
Agreement between Bridge 0 vo. and R. R. Co., Nov. 20, 1874 
Sheriff 's return on subpoena .-.........----. -----.---.---. 
Subpena -........-- 
— 6. 2 cnc ———‚ñüũ¹6Üͤ—.é— ssnoosas 
c a 
Order entering appearance --_-........-...-.- . — 
Prweipe for appearance eee ——.—— 
Answer of C. 8. & C. R. R. (o0oꝛ 
Answer of Erwin ———U — ö 
— 23 — .. — 
— a veticinc et incc ses ttmenunbdoctions — — 
Replication ..... 2.2. 222.220 n2n- non ss coccee coccccccccee 
Orders as to time for taking testimony, Ke. - 3 
Stipulation as to time for taking testimony ggg 
Motion to amend bill, en 
Order amending bill . .---..-----. . 
Notice to set cause for hearing K ene 
],] npn conten cemtimvannane 

Answer of Erwin to amended bill i i 
Answer of R. R. Co. to amended bill 
1 ———— — — — 
Order as to taking testimon / 


Deposition of Clement M. Davisoꝛrn — 
Notice to take testimony, &æcuů-ꝛ— 3 
Exhibit A (Morse)—Notice of incorporation of bes iron 


Bridge Co. et g 


Original. 


1672 


1674 
1678 
1685 
1686 
1691 
1696 
1701 
1703 


Print. 
707 


708 
710 
713 
714 
716 
718 
720 
721 


—— 


= ge 


— 
ä — . ——————ů—ů—ͤ— — — 


INDEX. 


Deposition of Henry G. Mors e .--..-..----.-----.. 


GOTT cccd ciewesneco ence coctes testtitebe 1 
. h ceeded tsb wecane scce 
„„ 
Notice of hearing, &kack... — 
Stipulation as to proofs .... ..........22. ..- ..--22. -------- 
PORE. „ ieee 
— — 
. 
. c 
„ . 
Order confirming report of sale * — — 


, . 

Exhibit 4—(Sickles’ Ezhibit A) Records of the C. S. & C. R. R. Co. 
Articles of association e e 

Mortgage, May 21, 1873 

. soebiide codeediinn 


Exhibit 1—( Richardson) Record in Sickles et al. vs. Richardson, &. 


899896 . 7. —4—9—— 
Summons . ‘ants ach eiertnlenin sacsieaiesitaaii 
CeeRRtRS 2 once connect sect cecese.ces tastawtnbnbtéi — 
Answer of Richardson -........... ..-- e e 
Notice of appearance of R. R. Co——:õõ 
Answer of Green & Bond ..-.....-...---.-----.-. ..------ 
Exhibit A— Mortgage -.... ...--......-..--.---.----.. 
Order of discontinuance us to Elwell................-..--. 
Der ccceconi setdbsstehetecesses 
. . samsuunsone — 
e anc cccccccotetett neces stained nineteen 
39599 —9—.—— j . —— — ead nianiwe 
— . 
Notice of requests fur findings, ka... 
Requests for findings, &c. ............-..----..--.-------- 
Findings of facts — — wis 
Conclusions of law * — tii 
Exceptions of Richardson to findings, ka. .Q 
Wotice of apgedl e coneee 
Evidence for plaintiffs . _........-.-.--..---------------- 
Exhibit B—Record in Richardson rs. C. S. & C. R. R. Co. 
. —̃⁵˙ n 
Compla int 
Appea range z — 


Statement for judgment 
C—Warrant of attachment in Richardson es. C. 
LI 

D— Execution in Richardson vs. C. S. &. C. R. 
Ba... qq iii 

Deposition of George Elliott r 
Exhibit E Sheriff 's acct. of sale in Richardson vs. C. 8. 
Sana... 

Deposition of John F. Cummins ...------ 


28 8 8888885885 


233311188282112 


874 


XII IN DEX. 


Original. Print. 
Deposition of John O. Byrne. 2036 914 
Exhibit G—Certificate of B. H. Bryant, July 10, 1875. 200 917 


H—Consent of Kelly, &., Dec. 31, 1875. 2060 917 
Exhibit K—Receipt of Richardson, May 25, 1876. 2061 917 

L—-Agreement of Richardson, Oct. 16, 1875. 2061 918 

M—Notice to produce books and papers on trinl. 2064 919 
Deposition of Wm. J. Kelly 2084 932 


Exhibit N—Envelope containing Exhibit Oo — 2087 93 4 
O- Letter of Elwell to Kelly, July 17, 1876. — 2087 O34 
Letter of Richardson to Kelly, Mch. 11, 1876. 2003 0358 


Deposition of Frank Bower 2113 951 
Ww. J. Kelly (recalled) .....----.------ 2120 256 
er . 2125 958 
Record of Green & Bond, trustees, rs. C. S. & C. R. R. Co. 2125 959 
— — 2125 959 
Evidence for defendant ---....--..------~-- — — 2138 966 
Deposition of John A. Elwell -.......-------.-------- 2138 966 
Exhibit 3—-Contract between C. 8. & C. R. R. Co. and 
Richardson, Mch. 31, 18785222 2139 967 
1— Agreement of Richardson, Oct. 14, 1875 .... 2176 990 
5 Statement of moneys furnished by Richardson 
for acct. of C. 8. & C. R. R. Co 2184 995 
6—Certificate of sheriff as to bonds 2188 998 
7—Resolution of Oct. 16, 1875 .... -..--.-----. 2192 1002 
Deposition of Benjamin Richardson 22214 1022 
Exhibit - Memoran dune 44 2240 1032 
Q—Letter of Richardson to Kelly, Mch. 11, 1876 2244 1035 
Deposition of John Davidson ——- 2245 1036 
John W. Ambrose 2247 1037 
John Davidson (recalled) ...........-... 2250 1039 
Judgment of supreme court of N. HHMHKHXHʒæ : 2253 1041 
Testimony of John A. Elwell ...d. 2259 1013 
— —— — — — — 2300 1070 
Andrew Thomson - . . ---- 2303 1072 
John A. Elwell (recalled) )))) 2309 1075 
Notice to take testimony Ke 4õkꝙð—᷑ 2385 1121 


Exhibit A—(Stell) Promissory note of Tagg to Stell, May 11, 1875.— 2389 1122 
Damn Record in Stell vs. ggg 2390 1122 
6 « Letter of Stell to Tagg, Oct. 2, 1876 24138 11320 


Depusition of Matthew F. Stell. lee enim 2415 1131 
Order to take proofs, xe 2428 1135 
Testimony of Michael J. Baneeyyrrp᷑k — 2441 1140 
On Ws GREE —————— ———ñ— SR 1955 

Benjamin Richardson 2508 1168 

— — . — — 2560 1191 
. ⸗¶— ecutittionvnes 2568 1194 

Exhibit A—Keceipt of E. P. Ferry to Richardson, Oct. 16, 1875. 2581 1199 
Testimony of Edward P. Ferry. 2582 1199 
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BBB— 40 10 Aug. 14, 1875 2508 1206 
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B. RICHARDSON A H. DAY, 40., vs. A. GREEN AND w. BOND, 4c., BF AL. 1 * 


1 Uniren States or AMERICA: 


| Supreme Court of the United States. 
| ASHBEL GREEN and WILLIAN Bonn, Trustees, Complainants, 


v8. 


Tue CHICAdo, SAGINAW AND CANADA RaILrRoap Company, Defend- 
| _ and Thomas M. Nelson and James B. Soule, Intervening De- 
endants. 


Know all men by these presents that we, Henry Day, of the 
city, county, and State of New York, as principal, and Lyman D. 
Norris, of Grand Rapids, Michigan, as surety, are held and firmly 
bound unto Daniel E. Sickles, Benjamin F. Stevens, Wrought Iron 
Bridge Company of Canton, Ohio, Ashbel Green, William Bond, 
H. M. Alexander, C. B. Alexander, J. G. McCook, John Bower & 
Co., John F. Betz, Estate of Chas. P. Dietrich, Fred. A. Nims, John 
A. Elwell, Edward P. Ferry, Thomas W. Ferry, H. Hodgden, Phile- 
tus Sawyer, Joseph E. Shaw, A. L. Bonafon, Jacob R. Casselbury, J. 
Rich Grier, Thomas M. Nelson, and James B. Soule in the sum of 
two thousand dollars, to be paid to the said obligees, their executors, 

administrators, or assigns; to which payment, well and trul 
2 to be made, we bind ourselves and each of us, jointly a 
severally, and our and each of our heirs, executors, and ad- 
ministrators, firmly by these presents. 
, — 2 with our seals and dated the eighth day of August, A. D. 


! Whereas the above-named Henry Day and one Benjamin Rich- 
| ardson have claimed and been allowed, as intervening defendants, 
: an appeal from the decree of the circuit court of the United States 
for the sixth circuit and western district of Michigan, in equity, 
— in the above- entitled cause ou the third day of May, A. D. 
Now, therefore, the condition of this obligation is such that if 
the said Henry Day and Benjamin Richardson, appellants, shall 
: prosecute their said appeal to effect and answer all costs if they 
| shall fail to make their plea good, then this obligation shall be 
void ; otherwise to remain in full force and effect. 
HENRY DAY. L. =| 
LYMAN D. NORRIS. IL. S. 


Witness: 
W. E. SCOVIL, 
As to Henry Day. 


The form of the foregoing bond and the sufficiency of the surety 
is approved. ' 
Dated August 14th, 1883. 
S. L. WITHEY, 
District 


1—181 


BENJAMIN RICHARDSON 4 HENRY DAY, 4¢., vs. 


Endorsed :] Appeal bond. Filed August 14, 1883. H. M. Hins” 
dill, clerk. 


3 Unitep STates OF AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan. In Equity. 
AsHBEL Green and WILLIAM Boyp, Trustees, Complainants, 
v8 


Tue CHICAdO, Sacinaw & CANADA RAILROAD Company, Defendant; 
Tuomas M. Netson & James B. SouLE, Intervening Defendants. 


Know all men by these presents that we, Daniel E. Sickles, of the 
city of New York, as principal, and John A. Elwell, of St. Louis, 
Michigan, as surety, are held and firmly bcund unto Henry M. Hins- 
dill, clerk of this court, and his successors in office, in trust for 
whomsoever it may concern, in the sum of two thousand dollars, to 
be paid to the said obligee or to his successor in office; to which 
payment, well and truly to be made, we bind ourselves, our and 

each of our heirs, executors, administrators, and assigns, 
4 jointly and severally, 3 these presents. 
* Sealed with our seals. ted the 23d day of August, A. 


Whereas the above-bounden Daniel E. Sickles and one Benjamin 
F. Stevens, by an order entered in this cause on the 12th day of July, 
1883, were granted leave to appeal to the Supreme Court of the 
United States from a decree entered herein on the third day of May, 
1883, and that such appeal might be perfected by filing a bond to 
the clerk of this court, in trust for whom it might concern, in the 
penal sum of two thousand dollars, to be approved-by a judge of 
this court: be 

Now, therefore, the condition of this obligation is such that if the 
said Daniel E. Sickles and Benjamin F. Stevens, appellants, shall 

rosecute their said appeal to effect and answer all costs if they shall 
ail to make their plea good and shall pay all costs that shall be 
taxed against them, then this obligation shall be void; otherwise to 


remain in full force and effect. 
| g D. E. SICKLES. SEAL. 
JNO. A. ELWELL. SEAL. 


The form of the foregoing bond and the sufficiency of the surety 
is hereby approved. 


Dated September 6th, 1883. 
8. L. WITHEY, 
District Jude. 
5 (Endorsed:) U. S. cir. c't, west. dist. of Mich. Ashbel. 


Green & William Bond, trustees, vs. The Chicago, Saginaw & 
Canada R. R. Co. Bond on appeal of Daniel E. Sickles & Benja- 
min F. Stevens. Filed Sept. 6, 1883. H. M. Hinsdill, clerk. 


— 


ASHBEL GREEN AND WILLIAM BOND, &C., ET AL. 


6 Unitep States oF AMERICA: 


The Circuit Court of the United States, Sixth Circuit, Western Dis- 
trict of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonp, Trustees, 
us. 


THe Carcaco, SAGINAW AND CANADA RAILLNOAD Compaxy, De- 
— and Thomas M. Nelson and James B. Soule, Iutervening 
endants. 


: Know all men by these presents that we, Thomas M. Nelson, of 
Fruitport, Muskegon county, Michigan, as principal, and James 
Blair, of the city of Grand Rapids, Kent county, Michigan, and 
George S. Calkins, of Fruitport, Muskegon county, Michigan, as 
sureties, are held and firmly bound unto Henry M. Hinsdill, clerk 
| of this court, and his successors in office, in trust for whomsoever it 
may concern, in the sum of one thousand dollars, to be paid to the 
said obligee or to his successor in office; to which payment, well and 
truly to be made, we bind ourselves, our and each of our heirs, ex- 
ecutors, administrators, and assigns, jointly and severally, firmly by : 
these presents. — 

Sealed with our seals. Dated the 15th day of September, A. D. l 


1883. 
4 7 Whereas the above-bounden Thomas M. Nelson, by an 
order entered in this cause on the 15th day of Sept., 1 

was granted leave to appeal to the Supreme Court of the Unit 
States from a decree entered herein on the 3d day of May, 1883, and 
that such appeal might be perfected by filing a bond to the clerk of 
this court, in trust for whom it might concern, in the penal sum of 
one thousand dollars, to be approved by a judge of this court: 

Now, therefore, the condition of this obligation is such that if the 
said Thomas M. Nelson, appellant, shall prosecute his said appeal 
to effect and answer all costs if he shall fail to make his plea good 


— — 


and shall pay all costs that shall be taxed against him, then this 
obligation shall be void; otherwise to remain in full force und effect. 
THOS. M. NELSON. [I. 8. 
JAMES BLAIR. L. 8. 
GEO. S. CALKINS. II. s. 
0 Approved: 


8. L. WITHEY, Dist. Judge. 


1 8 Usirep States or AMERICA, \ we 
4: - Western District of Michigan, . * 

George S. Calkins, one of the sureties in the within bond, being 
duly sworn, deposes and says that he resides in Fruitport, Muskegon 
county, Michigan, and that he is worth the sum of ten thousand 
($10,000.00) dollars over and above all debts, dues, demands, and 
) incumbrances whatever in property subject to levy and sale on 


: execution. 
GEO. S. CALKINS. 
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Subscribed and sworn to before me this Ist day of October, 1883. 
Ir. s.] CHAS. T. PAGELSON, 
United States Commissioner in and for 
Western District of Michigan. 


[Endorsed :] Appeal bond on appeal of Thos. M. Nelson. Filed 
October 15, 1883. H. M. Hinsdill, clerk. 


9 UxrrED STATES OF AMERICA: 


The Circuit Court of the United States, Sixth Circuit, Western Dis- 
trict of Michigan, Southern Division. In Equity. 


AsHBEL GREEN and WILLIAM Box, Trustees, Complainants, 
v8. 
Tue CHICAGO, SAGINAW AND 2 RAIL NOA D Company, Defend - 
— — Thomas M. Nelson and James B. Soule, Intervening De- 
endants. 


Know all men by these presents that we, Thomas M. Nelson, of 
Fruitport, Muskegon county, Michigan, and James B. Soule, of Da- 
kota Territory, as principals, and James Blair, of the city of Grand 
Rapids, Kent county, Michigan, and George S. Calkins, of Fruit- 

rt, Muskegon county, Michigan, as sureties, are held and firmly 
— unto Henry M. Hinsdill, clerk of this court, and his succes- 
sors in office, in trust for whomsoever it may concern, in the sum of 
one thousand dollars, to be paid to the said obligee or to his succes- 
sors in office; to which payment, well and truly to be made, we bind 

ourselves, our and each of our heirs, executors, administra- 
10 tors, and assigns, jointly and severally, firmly by these pres- 
ents. 

Sealed with our seals. Dated the 15th day of September, 1883. 

Whereas the above-bounden Thomas M. Nelson dnd James B. 
Soule, composing the firm of Thomas M. Nelson & Co., by an order 
entered in this cause on the 15th day of September, 1883, were 
— leave to appeal to the Supreme Court of the United from a 

ecree entered herein on the 3d day of May, 1883, and that such 
appeal might be perfected by filing a bond to the clerk of this 
court, in trust for whom it might concern, in the penal sum of one 
thousand dollars, to be approved by a judge of this court: 

Now, therefore, the condition of this obligation is such that if the 
said Thomas M. Nelson and James B. Soule, appellants, shall prose- 
cute their said appeal to effect and answer all costs if they shall fail 
to make their plea good and shall pay all costs that shall be taxed 
against them, then this obligation shall be void ; otherwise to remain 


in full force and effect. 

THOMAS M. NELSON. [I. s. 

JAMES B. SOULE, L. 8. 
By THOS. M. .w 1 

is Attorney-in-Fact. ° 
JAMES BLAIR. L. 8. 

GEO. S. CALKINS. 

Approved: 


8. L. WITHEY, Dist. Judge. 


| 
| 
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11 Unitep States of AMERICA, \ me 
Western District of Michigan, 


George S. Calkins, one of the sureties in the within bond, being 
duly sworn, deposes and says that he resides in Fruitport, Muskegon 
county, Michigan, and that he is worth the sum of ten thousand 
($10,000) dollars over and above all debts, dues, demands, and en- 
cumbrances whatever in property subject to levy and sale on execu- 


tion. 
GEO. S. CALKINS. 


Subscribed and sworn to before me this lst day of October, 1883. 
Ir. s.] CHAS. T. PAG ELSON, 
United States Commissioner in and for 
Western District of Michigan. 


Endorsed :] A bond on a Jof Nelson and Soule. Filed 
— 15, 1833 Pf. M. Hinsdil elerk 


12 Usitep States or AMERICA: 
Supreme Court of the United States. 


ASHBEL Graeex and W1LL1AM Bonn, Trustees, Complainants, 
us 


THe CHICAdO, SAGINAW AND CANADA RaILroaD Company, De- 
fendant, and Thomas M. Nelson and James B. Soule, Intervening 
Defendants. 


Know all men by these presents that we, Henry Day, of the city, - 
county, and State of New York, as principal, and Lyman D. Morris, 
of Grand * Michigan, as surety, are beld and firmly bound 
unto Henr . Hinsdill, clerk of the said court, for the use and 
benefit of Daniel E. Sickles, Benjamin F. Stevens, Wrought Iron 
Bridge Company of Canton, Ohio, Ashbel Green, William Bond, H. 
M. Alexander, rd B. Alexander, J. G. McCook, John Bower & Co., 
John F. Betz, Estate of Chas. P. Dietrich, Fred. A. Nims, John A. 
Elwell, Edward P. Ferry, Thomas W. Ferry, H. Hodgden, Philetus 
Sawyer, Joseph E. Shaw, A. L. Bonafon, Jacob R. Casselbury, J. 

Rich Grier, Thomas M. Nelson, and James B. Soule, Clark 
13 Brooks, receiver, and Mathew F. Stell in the sum of five 

thousand dollars, to be paid to the said obligees, their execu- 
tors, administrators, and assigns, and to any other of the parties in 
interest adverse to the said obligors to which payment, well and 
— to be made, we bind ourselves and each of us, jointly and sev- 
eral Me and our and each of our heirs, executors, and administrators, 
firmly by these presents. 
Fay with our seals and dated the 20th day of November, A. D. 


Whereas the above-named Henry Day and one Benjamin Rich- 
ardson have claimed and been allowed, as intervening defendants, 


6 
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an appeal from the decree of the circuit court of the United States 
for the sixth circuit and western district of Michigan, southern di- 
vision, in equity, rendered in the above-entitled cause on th 
eighth day of October, A. D. 1883: 
ow, therefore, the condition of this obligation is such that if the 
said Henry Day and Benjamin Richardson, appellants, shall prose- 
cute their said appeal to effect aud answer all damages and costs if 
they shall fail to make their plea good, then this obligation to be 
void; otherwise to remain in full force and effect. 
HENRY DAY. L. S. 
LYMAN D. NORRIS. ft 61 
Approved: 


8. L. WITHEY, Dist. Judge. 


[Endorsed :] Appeal bond. Filed and approved November 28, 
1883. H. M. Hinsdill, clerk. 


14 Unitep States oF AMERICA: 


The Circuit Court of the United States, Western District of Michigan, 
Southern Division. In Equity. 


AsSHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tue Cuicaco, SAGINAW AND CANADA RAIL ROAD Company, De- 


fendant, and Thomas M. Nelson & James B. Soule, Intervening 
Defendants. 


To the judges of said court: 


The petition of Thomas M. Nelson respectfully shows— 

That your petitioner is the owner of an unsatisfied judgment 
against said railroad company, defendant, recorded upon a claim 
for the construction of a part of said road and labor performed upon 

a contract for the benefit of said railroad company; and your 
15 _—s petitioner makes reference to the proceedings heretofore had 

and taken in this cause for a recognition of him by this 
court and of his said claim and of his intervention in this cause as 
intervening defendant by an order of this court heretofore made 
allowing him to intervene as defendant. 

Your petitioner further represents that he is aggri-ved by the de- 
cree of this court made on May 3rd, 1883, in so far as the court 
therein and thereby over-uled the exceptions which had been filed 
by your petitioner to the report of the special master theretofore 
filed, and that he desires to so far place himself upon the record as 
to be able to obtain a review of the action above complained of. 


Your petitioner therefore prays that the former order of this court . 


making your petitioner an intervening defendant may be confirmed, 
and that he may have have to appear from said decree to the Supreme 
Court of the United States, and that your petitioner may have such 
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other and such further relief in the premises as shall be equitable; 
and your petitioner will ever pray, &c. 


Dated Sept. 11, 1883. 


. ‘THOS. M. NELSON. 
BLAIR, KINGSLEY, KLINHAUS, 
Solicitor- & Altorneys for Petitioner. 


[Endorsed :] No. 213, B. U.S. circuit court. In equity. Ashbel 
Green, trustee, et al. vs. Chicago, Saginaw and Canada R. R. Co. Peti- 
tion for allowance of appeal by Thos. M. Nelson. (1) Filed Sept. il, 
1883. H. M. Hinsdill,clerk. Blair, Kingsley & Klinhaus, sol’rs for 
petitioner. 


16 Unsitep Srarxs oF AMERICA: 


The Circuit Court of the United States, Western District of Michigan, 
Southern Division. In Equity. 


ASHBEL GREEN and WiLL1AM Born, Trustees, Complainants, 
v8. 
Tue Cnicaco, SAGINAW AND CaxAD- RANROAD Company, De- 
fendant, and Thomas M. Nelson and James B. Soule, Intervening 
Defendants. 


At a session of said court held at the court-roams, in the city of 
Grand Rapids, in said district, on this 11th day of September, A. D. 
1883, the same being a day in the March term, 1883, at which term 
the final decree was had, on, to wit, the third day of May, 1883. 

Present: Hon. Solomon L. Withey, district judge. 


In this cause Thomas M. Nelson having this day, by his solicitors 
and attorneys, appeared and filed a petition setting forth that 
17 they are the same parties named as claimants, who heretofore 
intervened in this cause as intervening defendants, which 
petitioners pray that they may be so placed upon the record as to 
entitle them to appeal from the decree of this court made on the 
3rd of May, 1883, and the said parties at the time aforesaid also 
2 claimed and asked the allowance to them, the said Thomas 
M. Nelson, uf an appeal to the Supreme Court of the United States 
from the said final decree of this court; 

And it appearing from inspection of the records, files, and proofs 
in this cause that the said petitioner has already intervened as de- 
fendaut and become a party to this cause for the purpose of ascer- 
taining certain rights and interests not in harmony with the holders 
of bonds issued under the defendants’ mortgage: 

Now, upon consideration of the premises, it is by the court ordered 
that the said Thomas M. Nelson’s former interventioner as defendant 
in this suit be,and the same is hereby, confirmed so far as necessary 

to prosecute in his own name an appeal to the Supreme Court 
18 ofthe United States from the decree entered herein on the 
3rd day of May, 1883, and any subsequent corrections and 
modifications of the same made by this court. 


—— 
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And the said petitioners now waiving a right to filea bond which 
shall operate as a supercedeas, if they desire to perfect their said 
appeal, — execute and deliver to the clerk of this court within 60 days 
from this date a bond, with sufficient sureties, to be approved by a 
judge of this court, said bond to run to the clerk of this court in 
trust for whomsoever it may concern, with the penalty of one thou- 
sand dollars, conditioned to prosecute their said appeal to effect and 
to answer all costs if said appellants shall fail to make good their 
plea and appear. 


Approved: 
8. L. WITHEY, Dist. Judge. 


[Endorsed :] No. 213, B. U.S. circuit court. In equity. Ashbel 
Green, trustee, et al., vs. Chicago, Saginaw, and Canada R. R. Co. 
Order allowing appeal by Thos. M. Nelson. (3.) Filed Sept. 11, 
1883. H. M. Hinsdill, clerk. Blair, Kingsley, & Klinhaus, sol’s for 


pet'rs. 
19 UnITED STATES OF AMERICA: 


The Circuit Court of the United States, Western District of Michi- 
gan, Southern Division. In Equity. 


ASHBEL GREEN and WII HAM Bonp, Trustees, Complainants, 
v8. 
Tue CHICAGO, SAGINAW AND CANADA RAILROAD Company, De- 
fendant, and Thomas M. Nelson and James B. Soule, Intervening 
Defendants. 


To the judges of said court: y 

The petition of Thomas M. Nelson and James B. Soule, composing 
the firm of Thomas M. Nelson & Co., respectfully shows— 

That your petitioners are the owners of an unsatisfied judgment 
against said railroad company, defendant, recovered upon a claim 
for the construction of a part of said road and labor performed 
upon a contract for the benefit of said railroad company ; and your 

petitioners make reference to one proceedings heretofore had 
20 and taken in this cause for a recognition of them by this 

court, and of their said claim and of their intervention in 
this cause as intervening defendants, by an order of this court here- 
tofore made allowing them to intervene as defendants. 

Your petitioners further represent that they are aggrieved by the 
decree of this court, made on May 3rd, 1883, in so far as the court 
therein and thereby overruled the exceptions which had been filed 
by your petitioners to the report of the special master theretofore 
fi ed, and they desire to so place themselves upon the record as to be 
able to obtain a review of the action above complained of. 

Your petitioners therefore pray that the former order of this 


- court making your petitioners intervening defendants may be con- 


firmed, and they may have have to ap from said decree to the 


— 9 —— 
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Supreme Court of the United States, and that your petitioner- may 
have * other and such further relief in the premises as shall be 
equitable. 
And your petitioner- will ever pray, &c. 
Dated Sept. 11, 83. 2 
8 THOMAS M. NELSON. 
1 JAMES B. SOULE, 
4 By THOMAS M. NELSON, 
| His Agent. 
BLAIR, KINGSLEY & KLINHAUS, 
| Solicitors & Atorneys for Petitioners 
| 
f 
' 


[Endorsed :] No. 213, B. U.S. circuit court. In equity. Ashbel 
Green et al. vs. Chicago, Saginaw and Canada R. R. Co. Petition of 
Nelson & Soule to be allowed to appeal. (2.) Filed Sept. 11, 1883. 
H. M. Hinsdill, clerk. Blair, Kingsley & Klinhaus, sol’rs for pet’rs. 


21 Usitep States oF AMERICA, 


Western District or MICHIGAN, | é 
Kent County, 


Thomas M. Nelson, of Fruitport, Michigan, being duly sworn, 
deposes and says that he is one of the petitioners mentioned in the 
foreguing petition by him subscribed; that he is one of the firm of 
“ Thomas M. Nelson & Co.; that he signed said petition for himself 
| 


| and his partner, James B. Soule; that he was authorized so-to do, 
| and that said James B. Soule is absent from the State of Michigan. 
| CHARLES B. BLAIR, 
Notary Public in & for Kent County, Michigan. 


22 Unitep States or AMERICA: 


The Circuit Court of the United States, Western District of Michigan, 
| Southern Division. In Equity. 


i AsHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 


fendant, and Thomas M. Nelson and James B. Soule, Intervening 
Defendants. 


At a session of said court held at the court-rooms, in the city of 
Grand Rapids, in said district, on this 11th day of — yere A. 
D. 1883, the same being a day in the March term, 1883, at which 
time the final decree herein was had, on, to wit, the third day of 
May, 1883. . 

Present: Hon. Solomon L. Withey, district judge. 


In this cause Thomas M. Nelson and James B. Soule, having this 
day, by their solicitors & attorneys, appeared and filed a peti- 

23 tion setting forth that they are the same parties named as 
a heretofore intervened in this cause as inter- 


v8. 
| Tue Cnhicado, SAGINAW AND CANADA RatLtroap Company, De- 
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vening defendants, which petition prays that they may be so placed 
upon the record as to entitle them to appeal from the decree of this 
court made on the 3rd of May, 1883, and the said parties at the 
time aforesaid also duly claimed and asked the allowance to them, 
the said parties, and to each of them of an appeal to the Supreme 
1 Court of the United States from the said final decree of this court; — 

and it appearing from inspection of the records, files, and proofs in 

said cause that the said petitioners have already intervened as de- 

| 


fendants and become parties to this cause for the purpose of ascer- 
taining certain rights and interests not in harmony with the hold- 
ers of bonds issued under the defendants’ mortgage: 
Now, upon consideration of the premises, it is by the court ordered 
that the said Thomas M. Nelson and James B. Soule, — former in- 
tervention, as defendants in this suit, be, and the same is hereby, 
confirmed, so far as necessary to prosecute in their own | 
24 names an appeal to the Supreme Court of the United States | 
f 


from the decree entered herein on the 3rd day of May, 1883, 
and any subsequent corrections & modifications of the same made | 
by this court. f 
| And the said petitioners, now waiving a right to file a bond which 
shall operate as a supercedeas, if they desire to perfect their said ap- 
peal, shall execute and deliver to the clerk of this court within 60 | 
days from this date a bond, with sufficient surities, to be approved 
by a judge of this court, said bond to run to the clerk of this court 
in trust for whomsoever it may concern, with the penalty of one 9 
thousand dollars, conditioned to prosecute their said appeal to effect | 
and to answer all costs if said appellants shall fail to make good 
their plea and appeal. 

Approved. 
S. L. WITHEY, 
Dist: Judge. 


[Endorsed :] No. 213, B. U. S. eireuit court. In equity. Ashbel 
Green, trustee, et al., vs. Chicago, Saginaw and Canada R. R. Co. 
Order allowin — wee — sane (4.) Filed Sept. 11, 1883. 

clerk. 


H. M. Hinsdill, air, Kingsley & Klinhaus, sol’rs for Nelson 
& Soule. 


25 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 


AsHBEL GREEN and WILLIAM Bonn, as Trustees under the Defend- a \= 
ants’ lst Mortgage, Complainants, 
v8 


Tux CHICAOO, SAGINAW AND Caxapa Rattroap Company, De- 
fendant, and Thomas M. Nelson & Jumes B. Soule, Intervening 
Defendants. 


At a session of this court held at the court-house, in the city of 
Grand Rapids, on the 17th day of November, A. D. 1883, the same 


— — 9 — — — 
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ASHBEL GREEN AND WILLIAM BOND, 4¢., ET AL. 


being a day in the October term, 1883, at which term the final de- 
cree herein was had, on, to wit, the 8th day of October, 1883. 


Present: Hon. S. L. Withey, district judge. 


And now, on the first day above-named, here in open court, 

26 comes Benjamin Richardson and Henry Day, citizens of the 
State of New York, who (under and rsuant to various 

orders of this court from time to time hereinbefore made and pasted) 
have become intervening parties herein and claimants of the de- 
fendant railroad company’s mortgage bonds and, by Norris & Uhl, 
their solicitors and counsel, orally pray and claim the allowance to 
said Richardson and Day and to each of them of an appeal to the 
Supreme Court of the United States from the final decree herein, of 
date as aforesaid, overruling their and each of their exceptions to 
the report of John W. Champlin, special master herein, overruling 
their and each of their exceptions to the order of this court of 
tember Ist, 1883, of reference to the clerk of this court and to his 
reports as clerk, under said order affirming the said reports as to 
their and each of their claims and decreeing the distribution of the 
proceeds of the mortgage foreclosure sale on the basis of suid reports 
so as to said Richardson and Day’s claim affirmed. 

And the said prayer and claim having been heard, it is 
27 no here by the court ordered 

That the same be allowed and granted; that for the pur- 
pose of said appeal and for the prctection of their joint and several | 
interests herein they, the said Richardson and Day, and each of 
them are hereby made parties complainants herein, and appellants, 
the other parties of said cause, original and intervening (as appear- 
ing in the said final decree), being appellees. 

And, said appellants praying leave to file such bond as would 
operate a supersedeas, so far as said final decree is to be performed 
by them, it is further ordered that this said appeal now allowed 
shall become operative and take effect from and after the filing 
with the clerk of this court (within sixty days from this date) of a 
bond, with surety approved by the clerk of this court, said bond 
to run to the clerk of this court for the use and benefit of aforesaid 
appellees, and to be conditioned under penalty of five thousand dol- 
lars to prosecute their said claim to effect and answer all damages 

and costs if said appellants shall fail to make good 

28 their plea and appeal. 
Approved : 

. &L. W. 


[Endorsed :] No. 213, B. The cir. c’t of U. S., west. dist. of Mich., 
southern division. In equity. Green and Bond, trustees, ve. C., 8. 
& C. R. R. Co. ef al. Journal order allowing a from decree of 
Oct. 8th, 83. Entered — Journal “G,” at pp. H. M. H., cl’k. 

8.) Filed Nov. 17th, A. D. 1883. H. M. Hinsdill, cl’k. Norris & 
hl, sol’rs for Day & Richardson. 
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corporation, defendants, after its organization and in pursuance of 
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29 In the Circuit Court of the United States for the Western 
District of Michigan. In Equity. 


Between— 


ASHBEL GREEN and W ILLIAM Bonp, Trustees, Complainants, 
and 


Tue CHICAOO, SAGINAW AND CANADA RAILROAD Company, De- 
fendants. 


To the honorable the judges of the circuit court of the United States 
for the western district of Michigan, in the sixth circuit, sitting 
in equity : 

Humbly complaining, show unto your honors your orators, Ash- 
bel Green, of Tenafly, New Jersey, and William Bond, of the city of 
New York, trustees, as hereinafter mentioned, who bring this their 
bill of complaint against the Chicago, Saginaw and Canada Railway 
Company, a corporation created and existing under and by virtue 
of the laws of the State of Michigan. 

And thereupon your orators complain and say that under and 
pursuant to the laws of the State of Michigan the Chicago, Saginaw 

and Canada Railroad Company, on or about the twenty- 

30 fourth day of December, in the year of our Lord one thousand 

eight hundred and seventy-two, became, by the filing of the 
requisite certificate and affidavits in due form of law, and ever since 
has been a body politic and corporate by that name and style, with 
all the rights, privileges, franchises, and immunities mentioned in 
and granted by the laws of the State of Michigan to corporations 
formed under the said laws for the construction, operating, and 
maintenance of railroads in said State. 

And that the said company from time to time became 


of and now possesses all the powers, rights, privileges, franchises, and 


immunities mentioned in and granted by the said acts. 

And your orators further show unto your honors that the said 
Chicago, Saginaw and Canada Railroad Company, on or about the 
twenty-fourth day of December, one thousand eight hundred and 


- seventy-two, and at other times prior to the date of the mortgage 


hereinafter mentioned, in which your orators are trustees, became 
and is now possessed of the power, right, privilege, and franchise of 
constructing, operating, maintaining, and using certain railroads in 
the State of Michigan running from the city of Grand Haven, in the 
county of Ottawa, in said State, through the county of Muskegon 
by way of Fruitport, through the counties of — Kent, 
31 Montcalm, Gratiot, Saginaw, Tuscola, Genesee, Lapeer, and 
Macomb to the city of Suint Clair, in the county of St. Clair, 
in the State of Michigan, a distance of two hundred and twenty 
miles or thereabouts, being the railroad more particularly described 
in the mortgage or deed of trust hereinafter referred to, and of the 
power to mortgage all its property, rights, income, and franchises. 
And your orators further show unto your honors that the said 
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its powers aforesaid, commenced the construction of its said rail- 
roads and continued the said work and has actually constructed and 
put in operation a portion of its said railroad and provided the same 
with the necessary rolling stock and equipments. 

And that all the property aforesaid is embraced in the said mort- 
ge , and that in such construction and equipment the said Chicago, 

ginaw and Canada Railroad Company has expended large sums of 
money. 

And your orators further show unto your honors that on or before 
the fifteenth day of May, in the year of our Lord one thousand eight 
hundred and seventy-three, the board of directors of the said 
Chicago, Saginaw and Canada Railroad Company, in pursuance of 
the power and authority in them by law vested, adopted resolutions 
to make its bonds as hereinafter mentioned and to secure the same 

by the trust deed or mortgage hereinafter mentioned. 
32 And your orators further show unto your honors that 
afterwards, on the twenty-first day of May, in the year one 
thousand eight hundred and seventy-three, the said Chicago, Sagi- 
naw and Canada Railroad Company made its certain mortgage or 
trust deed in the nature of a mortgage between the said company, 
as party of the first part, and Ashbel Green, of Tenafly, New Jersey, 
and William Bond, of the city and State of New York, as trustees, 
parties of the second part, which deed was duly sealed with the cor- 
porate or common seal of said railroad company and subscribed by 
the president and secretary of said railroad company and duly ac- 
knowledged hy the same and delivered unto the said trustees, a copy 
of which d of trust or mortgage is hereunto annexed, mark 
Schedule A, and which your orators pray may be taken and re- 
ceived as part of this their bill of complaint, in and by which in- 
denture the said Chicago, Saginaw and Canada Railroad Company, 
for the pu of securing and making more sure and certain the 
—— of the suis of money mentioned and provided for in said 
nds and each and every of them, with the interest thereon, ac- 
cording to the true intent and meaning thereof, and in consideration 
of the premises, the loan of the money, and the sum of one dollar 
paid to the said railroad — — bargained, sold, 
33 assigned, transferred, and conveyed unto your orators, as 
trustees, the parties of the second part, as aforesaid, all its 
property, rights, incomes, and franchises in the words and figures 
ollowing, to wit: 

Now, therefore, this indenture witnesseth: That the party of the 
first part, in consideration of the premises and of one dollar to it in 
hand paid, the receipt whereof is herehy acknowledged, and in 
order to secure the payment of the principal and interest of the 
bonds aforesaid, issued or to be issued, as herein recited and pro- 
vided, and every part of the said principal and interest as the same 
shall become payable according to the tenor of the said bonds and 
of the coupons or interest warrants thereto attached, has given, 
— — sold, transferred, enfeoffed, aliened, assigned, set 
over, rel , conveyed, and confirmed, and by these presents does 
give, grant, bargain, sell, transfer, enfeoff, alien, assign, set over, 


_ vided. 
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release, convey, and confirm, unto the parties of the second part and 
the survivor of them, their successors, heirs, and assigns, the rail- 
road of the said party of the first part, now owned and acquired or 
hereafter — by it, in the State of Michigan, running from the 
city of Grand Haven, in the county of Ottawa, in said State, through 
the county of Muskegon, by way of Fruitport, through the counties 
of Newaygo, Kent, Montcalm, Gratiot, Saginaw, Tuscola, Genesee, 
Lapeer, and Macomb to the city of Saint Clair, in the county 
34 of Saint Clair, in the State of Michigan, the length of which 
shall be two hundred and twenty miles, as near as may be. 

And also all bridges now owned or hereafter erected by the said party 
of the first part; and also all the railroads, branches, rights of way, 
depot grounds, lands, all depots, station-houses, — — 
houses, freiglit- houses, gruin- houses, wood - houses, coal- houses, or other 
buildings, and all fences, trestles, bridges, and culverts appertaining 
to the railroad above conveyed, and all car shops and machine 
shops; also all kinds of machinery and tools now held or hereafter 
to be acquired for use in connection with the said railroad, includ- 
ing all locomotives, tenders, cars, or other rolling stock and equip- 
ment, and all implements, fuel, and materials for the construction, 
operating, repairing, or replacing the said railroad or branches; and 
also all franchises connected with or relating to the said railroad 
which are now held or may hereafter be acquired by the said party 
of the first part, and all franchises or property now or hereafter be- 
longing or appertaining to the party of the first part, together with 
all and singular the tenements and appurtenances thereunto be- 
longing, and the reversions, remainders, tolls, incomes, rents, issues, 
and profits thereof; and also all the estates, rights, title, and inter- 
ests whatsvever, as well at law as in equity, of the said party of the 

first part of, in, and to the same. 
35 And your orators further show unto your honors that the 
said mortgage was duly recorded in the proper offices, as re- 
quired by law, on or prior to the fifth day of July, one thousand 
eight hundred and seventy-three. 

And your orators further show unto your honors that the said 
Chicago, Saginaw and Canada Railroad Company made its several 
negociable bonds in the form mentioned in said trust deed or mort- 
gage, and sealed the same with the common or corporate seal of the 
said company, and caused the name of its president and secretary 
to be thereto sffixad, for the payment of one thousand dollars in 
United States gold enin or, at the option of the holder, two hundred 
pounds British sterling each, with interest from date at and after the 
rate of seven per centum per annum, payable semi-annually in gold 
coin or sterling, as aforesaid, free of all United States Government 
tax, on the first days of May and November in each year, upon pre- 
— * and surrender of the respective coupous thereunto an- 
nexed. 

And your orators further show unto your honors that interebt 
warrants or coupons for the payment of said interest at the times 
above mentioned were annexed to each of said bouds as therein pro- 
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And your orators further show unto your honors that all of said 
bonds, which by the provisions of the said bonds were not to 
36 decome valid or obligatory until authenticated by certificate 
endorsed thereon and duly signed by your orators as t 
were afterwards and on or about the date thereof authenticated by 
a certificate endorsed thereon and duly signed by your orators as 
such trustees. 

And your orators further show unto your honors that the said 
Chicago, Saginaw and Canada Railroad Company at divers times 
sold, issued, and delivered the said bonds secured by the said mort- 
gage or deed of trust to a great number of individuals, partnershi 
firms, and corporate bodies, who thereupon and thereby became 
holders and bearers of the said bonds and entitled to the moneys 
therein mentioned and agreed to be paid, and that the said bonds so 
made, sold, issued, and delivered amounted in the aggregate to the 
sum of four millions three hundred and thirty-three thousand dollars 
of principal money or thereabouts and no more, and that they have 
come by transfer and delivery into the hands of a large number of 
persons, some of whom are unknown to your orators and are too 
numerous to be made parties to this action. 

And vour orators further show unto your honors that on the first 
day of May, one thousand eight hundred and seventy-six, the said 

Chicago, Saginaw and Canada Railroad Company utterly failed 
37 and made default in the payinent of the interest, interest war- 

rants, and coupons which had been attached:to said bonds 
and representing interest upon said bonds becoming due upon the 
first day of May, one thousand eight hundred and seventy-six, rep- 
resenting in the aggregate the sum of one hundred and fifty-one 
thousand dollars or thereabouts; that the said coupons were duly 
presented and the payment of the interest therein specified was de- 
manded and refused, and that ever since the said amount which be- 
came due on that day has remained due and unpaid. 

And your orators further show unto your honors that on the first 
day of November, one thousand eight hundred and seventy-six, the 
said Chicago, Saginaw and Canada Railroad Company utterly failed 
and made default in the payment of the interest, interest warrants, 
and coupons which had been attached to said bonds and represent- 
ing interest upon the said bonds becoming due upon the first day 
of November, one thousand eight hundred and seventy-six, repre- 
senting in the aggregate the sum of one hundred and fifty-one thou- 
sand dollars or thereabouts; that said coupons were duly presented 
and the payment of the interest therein specified was demanded and 
refused, and that ever since the said amount which became due on 

that day has remained due and unpaid. 
38 And your orators further show that the amount of interest 

due and unpaid on said bonds amounts to the sum of three 
hundred and three thousand three hundred dollars and upwards, 
and that by the force and effect of the said first mortgage or deed of 
trust the whole amount of the — and interest secured beeame 
due and payable on the first day of November, one thousand eight 
hundred and seventy-six, the amount which has continued due for 
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the space of six months from the first day of May, one thousand 
eight hundred and seventy-six, being the sum of one hundred and 
fifty-one thousand dollars and upwards. 

And your orators further show unto your honors that default in 
the payment of interest, interest warrants, and coupons, which have 
been attached to said bonds and representing interest upon the said 
bonds becoming due upon the first day of May, one thousand eight 
hundred and seventy-six, amounting to the sum of one hundred and 
fifty-one thousand dollars and upwards, has continued for the period 
of six months and upwards, and that by reason of such default the 
whole principal sum of the aforesaid bonds has by the force and 
effect of the said bonds and of the said mortgage or deed of trust be- 
come due and payable. 

And your orators further show that by virtue of the covenants 

in the said mortgage they are now entitled to the actual pos- 
39 session of the said mortgaged property, and the said corpo- 

ration is bound on demand to deliver such possession to them 
or to their agents, who shall take, collect, and receive all the income 
and profits of the said roadway and all of the property included 
and embraced in their said mortgage for the benefit of the trust. 

And your orators respectfully insist that they are entitled to have 
a receiver appointed by this honorable court to act under its direc- 
tions and superintendence and on behalf of your orators, so as to 

ive to them, as trustees, the full benefit of their mortgage security 
In carrying out and executing their said trust, which said receiver 
shall operate the said road and direct all of the said property to the 
benefit of the said trust under the direction of this court; that the 
said railway company is embarrassed by floating debts to the amount 
of over four hundred and seventy-four thousand dollars, and the 
holders of said debts are threatening to sue said corporation and are 
suing it, and that attachments have been issued against it, and should 
attaching parties seize the movable property of said railway such 
event would be a great detriment to the bondholders and the pub- 
lic, and that said road is a public highway, carrying the United 
States mails. 
40 Your orators respectfully submit that Ashbel Green and 
William Bond, your orators, as trustees are entitled: to the 
actual possession of such of the property of the said company as is 
embraced in your orators’ said mortgage, and to have a receiver 
appointed by this court to carry out on behalf of your orators the 
covenants and trusts of the said .mortgage, so as to give the cestuis 
trust. the full benefit of their security and of the covenants em- 
— in their mortgage, and so as to give your orators the full 
benefit of the preſerence to which they are entitled over the ereditors 
at large, and over any creditors who may have liens subsequent to 
that of your orators and their cestuis que trust. 

And your orators further show unto your honors that your orators 
claim that by the force and effect of the said first mortgage or deed, 
of trust, bearing date the twenty-first day of May, in the year of our 
Lord one thousand — — hundred and seventy-three, all of the 
property of the said defendant, The Chicago, Saginaw and Canada 
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Railroad Company, described in the said first mortgage is subject 
to the lien of said first mortgage prior to any lien or claim under 
any other mortgage or claim whatsoever. 
n consideration whereof and forasmuch as your orators are 
remediless in the premises at and by the strict rules of the common 
law and are only relievable in a court of equity, where matters 
41 of this kind are properly cognizable and relievable, your 
orators therefore pray the aid of this honorable cuurt, and 
that the said first mortgage or deed of trust in which your orators 
are trustees may be decreed to be a first lien upon all the said rail- 
roads, branches, and extensions of the said Chicago, Saginaw and 
Canada Railroad Company described in said mortgage or deed of 
trust; and that the said Chicago, Saginaw and Canada Railway 
Company may be decreed to pay unto your orators, as trustees for 
the holders of bonds secured by the said mortgage, the — 
and interest due and payable upon the said bonds, together with | 
the costs, commissions, and expenses and charges in this behalf in- 
curred and expended ; and in default thereof the said defendants 
above named and all persons claiming and to claim under them or 
either of them may be forever barred and foreclosed of and from all 
equity of redemption and claim of, in, and to the said mo 
premises and every part and parcel thereof, and may deliver over 
to your orators the deeds, demises, and writings relating to and 
concerning the same; and that all and singular the said mo 
premises, including all railroads, branches, extensions, appurtenances, 
property, effects, rights, immunities, and franchises of the said Chi- 
cago, Saginaw and Canada Railroad Company, may be sold under ade- 
cree of this honorable court; and that out of the money arisin 
42 from the sale thereof youroratorsor the holdersof the said bon 
secured by their said mortgage may be paid the principal and 
interest due thereon and all interest money to become due thereon, to- 
ether with the commission and expenses and all costs and charges 
y them in this behalf sustained, and that an account may be taken 
of the bonds secured by the said mortgage to your orators and of 
the amount due on said bonds for principal and interest or either, 
and that the names of the lawful holders thereof may be ascertained, 
and that your orators, as trustees as aforesaid, may be let into the 
possession of the said railroad and its branches and the income, 
tolls, and profits of the same, and also of the depots and machine 
shops, station-houses, and other real estate, and all rolling stock, 
equipments, and — connected with or forming part of 
the said railroad and branches, and also all other property included 
in and covered by the said mortgage. 

And that a receiver or receivers may be appointed in the manner 
and for the purpose hereinbefore set forth in order to carry out the 
covenants and the trust embraced in your orators’ said mortgage 
security. 

And also that a writ of injunction may issue out of and under 

the seal of this hono’ble court, according to the form of the 
43 _ statute in such cases made and provided, directing, com- 
— enjoining, and restraining the said defendants and 
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each and every one of them from interfering with, transferring, sell- 
ing, or disposing of any of the property mentioned in or covered by 
the said mortgage, or from taking possession of, levying, or attempt- 
ing to sell, either by judicial process or otherwise, any portion of 
the property embraced in or covered by the said mortgage to your 
orators, and that your orators may have such further or other relicf 
in the premises as the nature of the circumstances of this case may 
require and to this honorable court shall seem meet. 
May it please your honors to grant unto your orators not only a 
writ of injunction issuing out of and under the seal of this hon- 
o’ble court, directing, commanding, enjoining, and restraining the 
said defendants and each and every one of them from interfering 
with, transferring, selling, or disposing of any of the property men- 
tioned in or covered by the said mortgage, or from taking posses- 
sion of, levying upon, or attempting to sell, either by judicial pro- 
cess or otherwise, any portion of the said property embraced in or 
covered by the mortgage to your orators, but also a writ of sub- 
poena — out of and under the seal of this hono’ble court, 
directed to The Chicago, Saginaw and Canada Railroad Company, 
the defendants therein, and thereby commanding them, 
44 ona day certain therein to be named and under a certain 
penalty, to be and appear before this honorable court, then 
and there to answer all — singular the premises and to stand to, 
perform, and abide by such order, direction, and decree as may be 
made against them in the premises — as shall seem meet and agree- 
able to equity and good conscience. 
And your orators, as in duty bound, will ever pray, &c. 
F. A. NIMS, 
Sol’r for Compl'ts. 
ALEXANDER AND GREEN, 
Of Counsel, 120 Bro-dway, N. Y. 


StaTe oF New YoOrK, t we 
City and County of New Fork, 


I, William Walsh, clerk of the city and county of New York and 
also clerk of the supreme court for the said city and county, being a 
court of record, do hereby certify that William C. Gulliver, before 
whom the annexed deposition was taken, was, at the time of taking 
the sume, a notary public of New York, dwelling in said city and 
county, duly — and sworn and authorized to administer 
oaths to be used in any court in said State, and for general purposes, 

and that his signature thereto is genuine, as I verily believe. 
45 In testimony whereof I have hereunto set my hand and 

affixed the seal of the said court and county the 6 day of 
Nov., 1876. 

Dr. s.] WM. WALSH, Clerk. 


STATE OF New York, \ ons 
City and County of New PForłl, , 


William Bond, being duly sworn, doth depose and say that he i 
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one of the — — in the foregoing bill named and has read 
the same and knows the contents thereof, and that the said bill is 
true of his own knowledge, except as to those matters stated on in- 
formation and belief, and as to those he believes it to be true. 
WILLIAM BOND. 


Sworn to before me this 6th day of November, 1876. 
Dr. s.] WM. C. GULLIVER, 
Notary Public, &c., New Furt County. 


[Endorsed :] No. 213, B. In the circuit court of the United States 
for the district of Michigan. Inequity. Between Ashbel Green and 
William Bond, trustees, complainants, and The Chicago, Saginaw 
and Canada Railroad Company, defendants. Bill of complaint. 
Filed Nov. 16, 76. Chester B. Hinsdill, clerk. F. A. Nims, sol'r 
- 3 Alexander & Green, of counsel, 120 Broadway, New 

ork. 


46 Sc-EDULE A. 


This indenture, made the twenty-first day of May, A. D. eighteen 
hundred and seventy-three, by and between the Chicago, Saginaw 
and Canada Railroad Company, a corporation formed and existin 
under and by virtue of the laws of the State of Michigan, part 
the first part, and Ashbel Green, of Tenafly, New Jersey, and Wil- 
liam Bond, of the city and State of New York, trugtees, parties of 
the second part, witnesseth : 

Whereas the Chicago, Saginaw and Cunada Railroad Company, 
the party of the first part, for the purpose of constructing its rail- 
road between the cities of Grand Haven and St. Ciair, in the State 
of Michigan, and for the purchase of the right of way and the con- 
struction of all branches, depots, station-houses, buildings, and ap- 
purtenances necessary for the proper use of said railroad, and for 
all other legitimate expenditures of the said party of the first part, 
has duly and legally resolved to borrow money by means of mort- 
gage bonds and to issue and sell such bonds to an amount not ex- 
ceeding five niillion five hundred thousand dollars, which bonds 
should be secured by a mortgage or deed of trust in the terms hereof 
conveying all the property and franchises of the said party of the 

first part to the parties hereto of the second part in trust for 
47 that purpose, and that such bonds should be substantially 
and in manner and in form as follows—that is to say : 


$1,000 or £200. $1,000 or £200. 
UnitTep States oF AMERICA, Slate of Michigan. 
First-Mortgage Gold Bond. 


Interest, seven per cent. per annum, payable in gold semi-annually 
| in New York or London, at holder’s option. 


Know all men by these prerents that the Chicago, Saginaw and 
Canada Railroad Company is indebted to Ashbel Green and William 
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the gold coin of the United States of America, which sum of one 
thousand dollars in United States gold coin or, at the option of the 
holder, two hundred pounds British sterling the said railroad com- 
pany promises to pay to the bearer hereof on the first day of May, in 
the year one thousand nine hundred and three, with interest at the 
rate of seven per cent. per annum in gold coin or sterling as afore- 
said, free from any United States Government tax, payable semi- 
annually on the first day of May and November in each year upon 
presentation and surrender of the coupons hereto annexed as they 
severally become due. In case of non-payment of interest which 
shall have become payable and shall have been demanded for six 
months after such demand the principal of this bond shall there- 
upon become due and payable in the manner and with the 
48 same effect provided in the mortgage or deed of trust herein- 
after mentioned. 

This bond is one of a series of five thousand five hundred bonds, 
each of one thousand dollars, numbered from one to five thousand 
five hundred, amounting in the aggregate to five million five hun- 
dred thousand dollars, all of which bonds are of like tenor herewith 
and equally secured by a trust deed or mortgage, of even date here- 
with, made by the — The Chicago, Saginaw and Canada Railroad 
Company to Ashbel Green and William Bond, as trustees, and con- 
veying to such trustees the entire railroad of said company, con- 
structed and to be constructed, together with the franchises, equip- 
ments, privileges, tolls, income, property, real and personal, and 
profits of the said company, as more particularly therein mentioned 
und described. 

This Lond shall not become obligatory until authenticated by the 
certificate of the said trustees. 

In testimony whereof the said company has caused its corporate 
seal to be hereunto affixed and these presents to be executed by its 
president and attested by its secretary the twenty-first day of May, 
A. D. eighteen hundred and seventy-three. 

THE CHICAGO, SAGINAW AND CANADA 
RAILWAY COMPANY, 
By President. 
Attest: 


49 Coupon. 


The Chicago, Saginaw and Canada Railroad Company, on the 
first day ——, will pay to bearer thirty-five dollars in United States 
gold coin at its agency in the city of New York, or seven pounds 
sterling at its agency in London, England, being six months’ interest 


on bond No. —. 
Secretary. 


That such bonds should have the following indorsement placed 
upon the back- thereof: “This bond may be registered in the owner’s 
name on the company’s books in the city of New York, or at any 
other place which the company may determine, such registry being 


— —, Secretary. 


Bond or the bearer hereof in the sum of one thousand dollars of 


e 
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noted on the bond by the company’s transfer agent, after which no 
transfer shall be valid unless made on the company’s books by the 
registered owner and similarly noted on the bond; but the same 
may be discharged from registry by being transferred to bearer, 
after which it shall be transferable by delivery, but it may be again 
registered as before. The registry of the bond as above shall not 
restrain the negotiability of the coupons by delivery merely, but 
the coupons may be surrendered and the interest made payable to 
the registered owner of the bond.” 
And that such bonds should be duly executed by and under 
50 the seal of the said party of the first part, signed and attested 
by its president and secretary, and the coupons authenticated 
by or with the name of the said secretary. 
And that such bonds should, after such execution, he delivered to 
the said parties of the second part, who shall, within the terms 
thereof, sign the following certificate: a 


“We hereby certify that the within bond is one of the five thou; 
sand five hundred bonds, of one thousand dollars gold or if two 
hundred pounds sterling each, secured by the indenture of mort- 

age therein mentioned; which mortgage has been duly executed, 
delivered. and recorded. 


„— —, Trustees“ 


And that such certificate upon each bond so signed by the trustees 
shall be sole and conclusive proof that the said bond is secured by 
this indenture: 

Now, therefore, this indenture witnesseth : 

That the party of the first part, in consideration of the premises 
and of one dollar to it in hand paid, the receipt whereof is hereby 
acknowledged, and in order to secure the payment of the principal 
and interest of the bonds aforesaid issued or to be issued as herein 
recited and provided and every part of the said principal and in- 
terest as the same shall become payable, according to the tenor of 

the said bonds and of the coupons or interest warrants thereto 
51 attached, has given, granted, bargained, sold, transferred, en- 

feoffed, aliened, assigned, set over, released, conveyed, and 
confirmed, and by these presents does give, grant, bargain, sell, 
transfer, enfeoff, alien, assign, set over, release, convey, and confirm, 
unto the parties of the second part and the survivor of them, their 
successors, heirs and assigns, the railroad of the said rty of the 
first part now owned and acquired or hereafter acquired by it in the 
State of Michigan, running from the city of Grand Haven, in the 
county of Ottawa, in said State, through the county of Muskegon, 
by way of Fruitport through the counties of Newaygo, Kent, Mont- 
calin, Gratiot, Saginaw, Tuscola, Genesee, Lapeer, and Macomb to 
the city of St. Clair, in the county of St. Clair, in the State of Michi- 
gan, the length of which shall be two hundred and twenty miles, as 
near as may be. 

And also all bridges now owned or hereafter erected by the said 
party of the first part, and also all the railroads, branches, rights of 
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way, depot grounds, land, all depots, station-houses, engine-houses, 
car-houses, freight-houses, grain-houses, wood-houses, coul-houses, or 
other buildings, and all leases and all fences, trestles, bridges, and 
culverts appertaining to the railroad above conveyed, and all car- 

shops and machine shops; also all kinds of machinery and 
52 tools now held or hereafter to be acquired for use in connec- 

tion with the said railroad, including al] locomotives, tenders, 
cars, or other rolling stock and equipment, and all implements, fuel, 
and materials for the construction, operating, repairing, or replacing 
the said railroad or branches; and also all franchises connected with 
or relating to the said railroad which are now held or may here- 
after be acquired by the said party of the first part, and all fran- 
chises or property now or hereafter ee or appertaining to 
the party of the first part, together with all and singular the tene- 
ments and appurtenances thereunto belonging, and the reversions, 
remainders, tolls, incomes, rents, issues, and profits thereof; and also 
all the estates, rights, title, and interests whatsoever, as well at law 
as in equity, of the said party of the first part, of, in, and to the 
same : 

To have and to hold ali and singular the premises, rights, fran- 
chises, property, real and pergonal, aforesaid, with the appurte- 
nances, unto the said Ashbel Green and William Bond, trustees, the 
parties of the second part, and the survivor of them and their heirs, 
successor or successors, or assigns, in trust, however, for the person 
or persons, firm or firms, and bodies politic or corporate, who shall, 

ut any time, become and be from time to time the pur- 
53 chasers or holders. or owners of the said bonds or any or 
either of them, and for the purposes and on the conditions 
herein expressed ; subject, however, to the possession and manage- 
ment of said railroad and property, including rents, incomes, issues, 
and profits aforesaid, by said party of the first part, its successors or 
assigns, so long as no default shall be made in the payment of either 
principal or interest of the bonds or any of them, and so long as 
sai? party of the first part shall well and truly observe, keep, and 
rform all and singular the covenants and conditions in suid 
— and in this indenture expressed to be observed, kept, or per- 
formed by or on behalf of said party of the first part. 

And it is declared that the trusts, uses, purposes, and conditions 
upon which the preinises, rights, franchises, and property. real and 
personal, aforesaid are conveyed to and are to be had, held, and dis- 

of by the said parties of the second part are as follows—that 
is to say: 

First. The party of the first part shall make and execute and the 
trustees, parties of the second part, shall certify or countersign, of 
the bends to be secured hereby, an aggregate amount equal to the 
amount of five million five hundred thousand dollars, and no 

greater amount of such bonds shall be issued by the party of 
54 the first part or countersigned by the said trustees under this 
indenture of mortgage or deed of trust. 

Second. Until default shall be made in the payment of principal 
or interest of the said bonds or some of them, or until default shall 
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be made in respect to something by these presents required to be 
done, observed, performed, or ~~. by — of the first part, the 
said party of the first part shall be suffered and permitted to possess, 
manage, operate, and enjoy the said hereinbefore-described fran- 
chises, property, railroads, and every part thereof, with the equip- 
ments thereof and the appurtenances thereunto belonging, and to 
take and use the tolls, incomes, rents, issues, and profits thereof, in 
the same manner and with the same effect as if this deed had not 
been made; and the party of the first part shall also have full power, 
from time to time, to dispose of, according to its discretion, such 
rtion of the equipment, machinery, and implements at any time 
eld or acquired for the use of the said railroad as may have become 
unfit for such use, replacing the same by new, which shall then be- 
come subject to the operation of these presents, and which shall be 
expressly conveyed to said trustees, subject to such operation, on 
their demand. 
55 Third. If the party of the first part shall well and truly 
pay the principal of the said bonds and every of them, and 
all interest thereon, when the same shall become payable, accordin 
to the tenor of the said bonds and the coupons issued therewith, an 
shall well and truly observe, perform, and keep all and singular the 
several things herein required to be by it performed or kept, accord- 
ing to the true intent and meaning of these presents, then and in 
that case all the estate, right, title, and interest of the said parties of 
the second part, their heirs, successor or successors, in the trust 
hereby created shall cease, determine, and become void ; otherwise 
the same shall be and remain in full force and virtue. 

Fourth. In case default shall be made in the payment of any in- 
terest on any of the aforesaid bonds, issued or to be issued according 
to the tenor hereof, or of the coupons thereto annexed, or in any 
requirement to be done or kept by the party of the first part, and in 
case such default shall continue for the period of six months, it shall 
be lawful for the said trustees, the parties of the second part, person- 
ally or by their attorney or agent, to enter into or upon all and sin- 

gular the railroads and premises hereby conveyed or intended 
56 to be conveyed, and each and every part thereof, and to have, 

hold, and use the same, operating by their superintendents, 
managers, receivers, or servants, or other attorney or agent the said 
railroad and conducting the business thereof,and making from time 
to time all repairs and replacements and such useful alterations, 
additions, and improvements thereto as may seem to them to be 
judicious, and collect and receive all tolls, freights, incomes, rents, 
issues, and — of the same and of every part thereof, and, after 
deducting the expenses of operating the said railroad and conduct- 
ing its business, and of all the said repairs, replacements, alterations, 
additions, and improvements, and all payments which may be made 
for taxes, ussessments, charges, or liens, prior to the lien of these 
presents, upon the said railroads and premises or any part thereof, 
to apply the moneys arising as aforesaid to the payment of interest 
upon said bonds in the order in which said interest shall have be- 
come or shall become due, ratably to the persons holding the cou- 


— — et 
— 2 
— — — — — — 


— r 


24 BENJAMIN RICHARDSON & HENRY DAY, 4&C., vs. 


pons evidencing the right to such interest, and, after paying all inter- 

est which-shall have become due, to apply the same to the satisfac- 
tion of the principal of the said bonds which may be at that 

57. time due and unpaid, ratably and without discrimination or 
preference. 

Fifth. In case default shall be made as aforesaid, or in case default 
shall be made in the payment of the principal of any of the said 
bonds or any part thereof, and in case any such default shall con- 
tinue for the period of six months, it shall be lawful for the said 
trustees, the parties of the second part, afler entry as aforesaid or 
other entry, or without entry, personally or by their attorney or 
agent, to foreclose the equity of redemption to the property hereby 
conveyed by judicial intervention or legal proceedings, or to sell and 
dispose of all and singular the railroad and premises hereby conveyed 
or intended so to be, or of any part of the same, from time to time, at 
public auction, at the front door of the court-house, in the city of 
Grand Haven, in the county of Ottawa, in said State of Michigan, 
and at.such time or times as they may appoint, having first given 
notice of the time and — of such sale or sales by advertisements, 
to be published not less tlian once a week for twelve successive weeks in 
one or more newspapers printed in the city of New York, in the State 
of New Vork, and in the county of Ottawa, in the State of Michigan afore- 

said, and wherever else and as required by law, and to adjourn 
58 the said sale or sales from time to time in their discretion; and, 

if so adjourning, to make the same at the time and place to 
which the same may be so adjourned, and, upon any such sale, to 
make and deliver to the purchaser or purchasers of the property so 
sold good and sufficient deed or deeds in the law for the same; which 
sale made as aforesaid shall be a perpetual bar, both in law and 
equity, against the party of the first part and all persons or corpo- 
rations whomsoever lawfully claiming or to claim, the said railroads 
and premises so sold, or any part thereof, by, from, through, or under 
it; and, after deducting from the proceeds of any such sale just allow- 
ances for all disbursements and expenses of the said sale, including 
attorneys’ and counsel fees of ten thousand dollars, and all other 
expenses, advances, or liabilities which may have been made or in- 
curred by the said trustees in operating and maintaining the said 
railroad or in managing its business while in possession, and all 
payments which may have been made by it for taxes or assessments 
on the said premises or any part thereof, as well as compensation for 
their own services, to apply the said proceeds to the payment of the 

principal of such of the aforesaid bonds as may be at that 
59 time unpaid, whether or not the same shall previously have 

become due, and of the interest which shall at that time have 
accrued on the said principal and be unpaid, without discrimination 
or preference, ratably to the aggregate amount of such unpaid prin- 
cipal and accrued and unpaid interest, and if, after satisfaction 
thereof, a surplus of the said proceeds shall remain, to pay over the 
same to the said party of the first part or to whomsoever may be law- 
fully or equitably entitled to receive the same, or as some court of 
competent jurisdiction shall direct; and it is hereby declared that 
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the receipt of the said trustees shall be a sufficient discharge to the 
purchaser or purchasers of the premises for his or their purchase- 
money; and that such purchaser or purchasers, his or their heirs, 
executors, administrators, or assigns, shall not, after payment thereof 
and having such receipts, be liable to see to its being applied upon 
or for the trusts and purposes of these presents or in any manner 
whatsoever be answerable for any loss, misapplication, or non-appli- 
cation of such purchase-money or any part thereof, or be obliged to 
inquire into the necessity, expediency, or authority cf or for any 
such sale. 
60 Sixth. In case any default shall be made in the payment 
of any of the said coupons or semi-annual interest upon any 
of the aforesaid bonds, at the time and in the manner designated in 
the coupons issued therewith, provided the said coupon has been pre- 
sented and the payment of the interest therein specified has been 
demanded, and in case such default shall continue for the period of - 
six months after the said coupon shall have become due and pay- 
able, then and thereupon the — of all the bonds secured 
hereby shall, at the election of the trustees, the parties of the second 
rt, me immediately due and payable, anything contained in 
the said bonds to the contrary notwithstanding ; but a majority in 
the interest of the holders of said bonds may, by an instrument in 
writing signed by such majority before the interest in arrears shall 
be paid, instruct the trustees to declare the said principal to be due, 
or to waive the right so to declare, on such terms and conditions as 
such majority shall deem proper, or may annul or reverse the elec- 
tion of the trustees, provided that no action of the trustees or bond- 
holders shall extend to or be taken to affect any subsequent default 
or to impair the rights resulting therefrom. 
61 Seventh. The party of the first part shall from time to time 
and at all times hereafter, and as often as thereunto requ 
by the trustees, the parties of the second part, execute, deliver, and 
acknowledge all such further deeds, conveyances, and assurances in 
the law for the better assuring the trustees, upon the trusts herein 
expressed, the said railroad and the equipments and appurtenances 
hereinbefore mentioned or intended to be conveyed, and all fran- 
chises now held or hereafter — 1 — as by the trustees or by their 
— learned in the law shall be reasonably advised, devised, or 
uired. 
ighth. The trustees shall have full power, in their discretion, 
upon the written request of the party of the first part, to convey, b 
way of release or otherwise, to the persons designated by the sai 
company, any lands acquired in any way or held for sale for the 
ae of stations, depots, shops, or other buildings, or which may 
rave been held for a supply of fuel, gravel, or other materials, pro- 
vided, however, in each case, that in the judgment of the trustees 
such land shall not be necessary for use in connection with the said 
railroad, and also to convey, as aforesaid, on like request, any lands 
not occupied by the track which may become disused by reason of 
a change of the location of any station-house, depot, shop, or 
62 ~~ as the said company may deem it capedient 
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to disuse or abandon by reason of such change, and to con- 
sent to any such change and to such other changes in the location 
of the track, depots, or other buildings as in their judgment shall 
have become expedient, and to innke and deliver the conveyances 
necessary to carry the same into effect, but any lands which may be 
acquired for permanent use in substitution for any so released shall 
be vested in the trustees upon the trusts of these presents, and no 
property shall be released or conveyed which, in the judgment of 
the said trustees, shall be essential or material to the security of the 
aforesaid bonds. | 

Ninth. At any sale of the aforesaid property or any part thereof, 
made to enforce the lien created by these presents, pursuant to the 


. power herein granted, or by judicial authority, the said trustees 


may bid for and purchase, or cause to be bid for and purchased, the 
property so sold on behalf of all the holders of the bonds secured 
iereby then outstanding, in the proportion of the respective in- 
terests of such holders, provided they shall be requested by the 
holders of a majority of said bonds so to do, and provided that if 
all the property hereby conveyed be sold as aforesaid the 
63 price at which the purchases herein authorized may be made 
shall not exceed the whole amount of the bonds then out- 
standing, with the interest accrued thereon, in behalf of which the 
said purchases shall be made, together with the expenses of sale; 
and if but a portion of the said property shall be sold it shall be at 
such price as shall be, in the judgment of the trustees, reasonable. 

Tenth. It is hereby declared and agreed that it shall be the duty 
of the trustees, upon proper indemnification against costs, com pensa- 
tion, and expenses, to execute the power of entry hereby granted or 
the power of sale hereby granted, or both, or to take <a 
——— in equity or at law to enforce the rights of the bond- 
1olders under these presents, upon requisition, in writing, as herein- 
after specified, viz: 

1. If the default be as to the interest or principal of any of the 
bonds aforesaid, such requisition upon said trustees shall be by 
holders of not less than twenty-five per centum of the said bonds 
then outstanding, and, upon such requisition, it shall be the duty 
of the trustees to enforce the rights of the bondholders under these 
presents by entry, sale, or legal proceedings, as it, being advised by 

counsel learned in law, shall deem most expedient for the 
64 interest of all the holders of the said bonds. : 

2. If the default shall be in the omission to comply with any 
other provision herein contained to be performed or kept by the said 
— of the first part, then and in such case the requisition shall 
be by the holders of fifty per centum of the bonds then outstand- 
ing. 

But it is expressly understood that such duty of the trustees shall 
be at all times subject to the power hereby declared of a majarity in 
interest of the holders of the said bonds, by requisition, in writing, 
signed by such majority, to instruct the said trustees to waive such 
default, or, upon adequate indemnity as aforesaid, to enforce their 
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rights by reason thereof; provided that no action of the trustees or 
bondholders or both, in waiving such default or otherwise, shall ex- 
tend to or be taken to affect any subsequent default or to impair the 
results arising therefrom. | 

Eleventh. 1 is hereby expressly agreed that in case of the resig- 
nation, incapacity, or removal of any trustee, then the party of the 
first part and the remaining trustee are hereby empowered to ap- 

point a successor to fill such vacancy, and, if said parties 
65 negleet to make such appointment or cannot agree, then said 

party of the first part is hereby empowered to apply to any 
court of record in the State of Michigan of competent jurisdiction 
to appoint a suitable person or corporation to fill the vacancy cre- 
ated in manner aforesaid, and that such person or corporation 
so appointed trustee, on his or its acceptance of such appointment, 
shall have and possess and be vested with the same rights and power 
as trustee as he or it would have had and possessed or been vested - 
with had he or it been originally made a party of the second part 
hereto, and shall perform the saine duties in all respects; and until 
such appointment shall be so made in manner aforesaid, and not- 
withstanding any vacancy as aforesaid, said remaining, surviving, 
acting, or competent trustee shall have full power and authority to 
execute each and all the trusts hereby created ; and his acts in the 
premises shall be as legal, valid, and effectual, in all respects and 
to all intents and purposes as if the same had been done and per- 
formed by both parties hereto of the second part. 

And in case such appointment shall be made in manner aforesaid 

the said party of the first part hereby covenants to make, 
66 execute, and deliver such other or further instruments, deeds, 
indentures, or assurances as may be necessary to enable the 
— or persons or corporation appointed to execute the trusts 
vereby created and declared as fully and perfectly in all respects as 
he ur they could have executed the same if originally made a party 
or parties of the second part to this indenture. 

‘welfth. It is mutually agreed that the term or words trustees” 
and “said trustees,” as used in this indenture, shall be held and 
construed to mean the trustee for the time being, whether all or any 
be original or new, and, whenever a vacancy shall exist, to mean 
the continuing trustee, and such trustee shall, during such vacancy, 
be possessed of and be competent to exercise all powers granted by 
these presents to the parties of the second part. 

Thirteenth. It is further agreed that the said trustees shall not be 
answerable for any agent employed by them, nor for anything ex- 
cept for gross negligence or willfat default in the discharge of their 
duties, nor shall either of said trustees be answerable for the acts, 

omissions, neglects, or defaults of the others. 
67 In witness whereof the said party of the first part has 
caused these presents to be executed by its president and at- 
tested by its secretary and its corporate seal to be hereto affixed, 
and the parties of the second part have hereto set there hands and 
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seals as evidence of the acceptance of the within trust, the day and 
— ——, President. 


Attest: —— ——, Secretary. 


STaTE OF New YORK, a 
City and County of New Vork, 


Be it remembered that on this twenty-first day of May, A. D. 1873, 
before me, Charles Nettleton, a commissioner of the State of Michi- 
n in and for the State of New York, residing in said city of New 
Fork, personally appeared Edward L. Craw, the president of the 
Chicago, Saginaw and Canada Railroad Company, and Dwight 
Klinck, the secretary of the same company, to me respectively 

68 personally known to be such, who, being by me severally 
duly sworn, did depose and say that he, said Edward L. Craw, 
resided in the State of Michigan: that he, said Dwight Klinck, re- 
sided in the said State; that he, said Edward L. Craw, was the presi- 
dent, and he, Dwight Klinck, was the secretary, of the said company ; 
that they know the corporate seal of said company; that the seal 
affixed to the foregoing instrument is such corporate seal; that it 


vas so affixed thereto by order of the board of directors of said com- 


pany, and that they, the said Edward L. Craw and Dwight Klinck, 

signed their names tliereto by the like order as president and secre- 

tary of said company, respectively; and further acknowledged the 

same to be their own act and deed and the act and deed of said com- 
any. 

n In witness whereof I have hereunto set my hand and affixed my 

official seal this twenty-first day of May, A. D. 1873. 


Commissioner for Michigan in New York, 
117 Broadway, New York. 


Strate oF New York, g i 
City and County of New York, f * 


Be it remembered that on this twenty-first day of May, in 


69 the year eighteen hundred and seventy-three, before me, a 


commissioner of the State of Michigan residing in New York, 
rsonally came Ashbel Green and William Bond, known to me to 
the grantees in the within conveyance named; and, I having first 
made known to them the contents thereof, they severally acknowl- 
edged to me that they signed, sealed, and delivered the same as their 
voluntary act and deed for the uses and purposes therein mentioned. 
In witness whereof I have hereunto set my hand and affixed my 
official seal this twenty-first day of May, A. D. 1873. 
Commissioner for Michigan in New York, 
117 Broadway, New York. 
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[Endorsed:] The Chicago, Saginaw and Canada Railroad Com- 
ny to Ashbel Green and William Bond, trustees. Mortgage, 
$5,500,000. May twenty-first, 1873. Alexander and Green, coun- 
es 120 Broadway, N.Y. F. A. Nims, solicitor, Muskegon, 
ich. 


70 UNITED STATES OF AMERICA, a ; 
Western District of Michigan, County of Muskegon, j ~* 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan. In Equity. 


AsnBet GREEN and WILLIAM Bonn, Trustees, Compl'ts, 
vs. 
Tux ChicAdo, SAGINAW AND CANADA RAILNOA D Company, Def’t. 


Frederick A. Nims, of the city of Muskegon, in said county, being 
duly sworn, deposes and says that he is the solicitor of record for 
the complainants in said cause; that the subpeena heretofore issued 
in said cause has been duly and — served upon said defend- 
ant more than twenty days previous to the rule day on which said 
subpcena was made returnable, and that the appearance of said de- 
fendant, by Messrs. Hughes, O’Brien and Smiley, its solicitors, has 
been duly entered; that more than one rule day has elapsed since 

the entry of said defendant’s appearance as aforesaid; that 
71 no plea, answer, or demurrer to the bill of complaint herein 
has been filed in said cause by or on behalf of said defendant 
or copy served on the solicitor for said complainants; and further 


deponent says not. 
F. A. NIMS. 


Subscribed and sworn to before me this 8th day of March, A. D. 


1877. 
ALBERT WALDRON, 
Notary Public, Muskegon County, Mich. 


[Endorsed :] No. 213 B. The circuit court of the United States 
for the sixth circuit and western district of Michigan. In equity. 
Ashbel Green and William Bond, trustees, compl'ts, va. The Chicago, 
Saginaw and Canada Railroad Company, def’t. Aff’t of F. A. Nims 
of non-filing of answer. Filed March 8th. 1877. Chester B. Hins- 
dill, clerk. F. A. Nims, sol’r for compl’ts, Muskegon, Mich. 


72 Circuit Court of the United States, Western District of 
Michigan. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tue Cuicaco, Sacinaw AND CanaDA Rattroap Compaxy, De- 


fendant. 
Marcu 8, 1877. 
In this cause, on filing due proof that the subpoena heretofore issued 
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in said cause has been duly and personally served on said defend- 
ant more than twenty days previous to the rule day on which said 
subpoena was made Fa and that the appearance of said de- 
fendant, by its solicitors, has been duly entered; that more than 
one rule day has elapsed since the entry of defendant’s appearance 
as aforesaid, and that no plea, answer, or demurrer to the bill of 
complaint herein has been filed or copy served by or on behalf of 
said defendant— 
On motion of F. A. Nims, solicitor for complainant-, it is ordered 
that the bill of complaint filed in this cause be, and the 
73 same is hereby, taken as confessed by said defendant; that 
said bill be referred to Chester B. Hinsdill, a master in 
chancery for said court, to compute and ascertain the amount due 
to the complainants for principal and interest on the bonds and 
mortgage mentioned and set forth in said bill, and to report the 
same to this court with all convenient speed; and, further, that said 
master take proofs of the material facts and circumstances charged 
in said bill and return the same with his report. 
F. A. NIMS, 


Sol’r for Compi is. 


74 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. ; 
THe Chicado, SAGINAW AND CANADA RAILROAD Company, De- 
fendant. 


To the honorable judges of said court: 


The petition of David D. Erwin, the receiver heretofore appointed 
in said cause, respectfully represents— 

That with other property taken possession of by your petitioner 
immediately after his appointment as receiver was an irou swing 
bridge across the Saginaw river between the cities of Saginaw City 

and East Saginaw, Michigan, together with the approaches, founda- 
tions, abutments, substructure, and superstructure thereof ; the con- 
tract price for which bridge, &c., was thirty-two thousand dollars or 
thereabouts, but for which the defendants really expended only 
about the sum of eight thousand dollars in money, as your petitioner 

is informed and believes. 
75 That the eastern terminus of the railroad of said defend - 
ant is at the village of St. Louis, Gratiot county, Michigan, 
a distance of forty miles or thereabouts from said bridge; that said 
bridge is of no use whatever to said defendant or its railroad, and 
there is no probability that the same will ever be required for the 
use of or in connection with said defendant’s send, Ghose being al- 


ready one railroad in — between St. Louis and Saginaw City 
aforesaid (the Saginaw 


alley and St. Louis railroad). 


ar ee eee 


That said bridge has been constructed for nearly four years, has 
never been used, and no income whatever has been derived there- 
from, but it has required and is likely to require in the futurea a 
considerable outlay of money to protect its foundations and the 
piling connected therewith and otherwise protecting and preserving 
the same. 

Your petitioner has recently received a proposition for the pur- 
chase of said bridge from a party representing the Detroit & Bay 
City Railroad Company, which company is engaged in constructin 

a railroad from Saginaw City eastward to Vassar, in said 
76 State, and has located the line of its road through said city of 

East Saginaw with reference to the purchase and use of the 
said bridge, and your petitioner believes that he can sell said bridge 
with its approaches, abutments, substructure, superstructure, an 
the franchises and rights appertaining to the same, for the sum of . 
twenty thousand dollars ($20,000), provided he can procure the order 
and permission of this court so to do. 

Your petitioner further shows that he has been advised by a num- 
ber of the holders of the outstanding bonds of said defendant to 
make sale of said bridge for the price named under the direction of 
this court. : 

Your petitioner further shows that in his judgment the said sum 
of twenty thousand dollars is a fair price for said bridge at the pres- 
ent time, and that the same could now be replaced for that sum or 
thereabouts; that it will be greatly to the advantage of suid de- 
fendant and its bondholders and all persons interested therein to 
have said bridge sold as aforesaid at this time, for another oppor- 
tunity may not be offered for the disposition thereof, there being 

already five or six bridges across said Saginaw river between 
77 anaid two cities, including that of defendant. 7 
Your petitioner therefore asks the permission of this court 
to sell and convey the said bridge, with all its franchises, appurte- 
nances, &c., hereinbefore particularly mentioned, under the order 
and direction of this court. 

And your petitioner will ever pray, &c. 

DAVID D. ERWIN, Receiver. 


Western District or MICHIGAN, } . 
County of Muskegon, 


On this twenty-sixth day of September, 1878, before me, a notary 
= in and for said county, in said district, personally came David 

Erwin, receiver, who, being by me duly sworn, did d and 
say that he has read the foregoing petition by him subscribed and 
knows the contents thereof, and that the same is true of his own 
knowledge except as to the matters which are therein stated to be 
on his information and belief, and as to those matters he believes it 
to be true. 

DL. s.] DAVID C. McLAUGHLIN, 


Notary Public, Muskegon County, Mich. 
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78 Notice of the presentation of the foregoing petition is hereby 
waived, and no objection to the prayer thereof is made. 


Sept. 27, 1878. 
F. A. NIMS, Solicitor for Compl’t. 
HUGHES, O’BRIEN & SMILEY, 
Solr’s for Def i. 


[Endorsed :] No. 213, B. U. S. circuit court, western district of 
Michigan, southern division. In equity. Ashbel Green e al., trus- 
tees, compl’ts, vs. The C., S. & C. R. R. Co., def t. Petition of receiver 
for leave to sell bridge across Saginaw river. Filed Sept. 28, 78. C. 
B. Hinsdill, clerk. 


79 Orders. 
Tue UnItTep States OF AMERICA, \ ‘ 
Western District of Michigan, Southern Division,, 
U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 28th day of September, in the vear of our 
Lord one thousand eight hundred and seventy-eight, and of the In- 
dependence of the United States of America the one hundred and 
third—present, the Honorable Solomon L. Withey, district judge— _ 
among the proceedings then and there had were the following, to 
wit: 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainauts, 
v8. No. 213, B. 
Tue CHICAdO, SAGINAW AND CANADA RAILROAD Co., 
Defendant. 


In this cause, on reading and filing the petition of David D. Er- 
win, the receiver heretofore — herein, for leave to sell the 
bridge hereinafter mentioned, from which it —— that with other 
property of said defendant taken possession of by said receiver was 
an iron bridge across the Saginaw river between the cities of Sagi- 
naw City and East Saginaw, Michigan, together with the approaches, 
foundations, abutments, substructures, and superstructures thereof. 

That said bridge is forty miles or thereabouts distant from the 
eastern terminus of the railroad of said defendant at St. Louis, Gra- 

tiot county, ae ; that said bridge is of no use whatso- 
80 ever to said defendant or its railroad, and there is no pruba- 

bility that the same will ever be required for the use of or in 
connection with said railroad. 

That said bridge has been constructed for nearly four years last 
past; has never been used and no income whatever derived there- 
from; but the same has required and is likely to require consider- 
able outlay of money to preserve and protect the same; that said 


eby 


receiver has recently received a proposition for the purchase of said 
bridge for the sum of twenty thousand dollars, provided the au- 
thority and order of this court can be obtained therefor. 

And it also appearing to the court from said petition that the said 
sum of twenty thousand dollars is a fair price for said bridge at the 
present time, and that it will be to the advantage of said defendant 
and its bondholders and all other persons interested therein to have 
said bridge sold as prayed in said petition, and the solicitors for the 
complainant and the defendant in said cause consenting thereto, it 

is ordered by the court that said David D. Erwin, receiver, 
81 be, and he is hereby, authorized and empowered to sell the 

said bridge, with all its approaches, foundations, abutments 
and all franchises and appurtenances belonging thereto, free and 
clear of the lien of the compiainants and the mortgage described in 
the bill of complaint in this cause, for twenty thousand dollars cash, 
and to make, execute, acknowledge, and deliver proper conveyance - 
therefor; and when such sale shall have been made and completed 
said receiver report his actings and doings in the Fremises to this 
court with all convenient speed. 


82 Foreclosure Bill. 


The Circuit Court of the United States for the 6th Circuit & Western 
District of Michigan. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainant-, 
us. 
Tux Cnicado, Saginaw & CANADA RAILROA D Company, Defendants. 


To the judges of said court: 


The petition of Benjamin Richardson 1 

First. That he is a resident of the city of New York & a citizen 
of the State of New York, & has a large pecuniary interest in the 
foreclosure proceedings begun in this cause; that he was one of the 
petitioners to the trustees asking the commencement of these fore- 
closure proceedings so far had herein. 

Second. That on or about the 12th day of August, A. D. 1876, in 
the court of common pleas in and for the city of New York, your 
petitioner obtained judgment against the above-named defendant 
for the sum of one hundred and eighty-six thousand seven hundred 

and seventy-nine p dollars ($186,779.05), damages & costs; 
83 that said judgment represented actual cash advances used in 

building said defendant’s railroad, except a sum of five thou- 
sand dollars & the interest and costs, which said advances were 
before that secured to your petitioner by six hundred of the de- 
fendant’s 1st-mortgage coupon bonds, which had been duly and 
legally delivered by said defendant to your petitioner, as and for 
collateral security for his said advances, long prior to the com- 
mencement of his said suit; that such proceedings were had in said 
suit of — — as that, prior to the beginning of these fore- 
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closure proceedings, your petitioner claims to have become the legal 
holder & owner of these (600) six hundred 1st-m’tg’e coupon bonds 
as aforesaid, as also the legal holder & owner of certain other (2,974) 
twenty-nine hundred and seventy-four of the said bonds by attach- 
ment and sale in his said suit had and perfected. 

That by a complaint begun against your petitioner (by certain 
persons claiming to be bondholders of the defendant’s bonds) on or 
about 23rd day of December, 1876, & after the bill in this cause was 
filed & the jurisdiction of this court over the whole subject-matter 
had attached, your petitioner’s rights as owner and holder of any 

and all of said bonds, either absolute or collateral, have been 

§4 questioned and denied; that such complaint and subsequent 

proceedings were had in the supreme court, city and county 

of New York, before Judge Donahue, at the instance and complaint 

of Daniel E. Sickles, & are still pending and undetermined, your 

titioner claiming in that cause by his pleadings, as he does in and 

y this his petition, that this court had and has obtained prior and 

full jurisdiction of the whole subject-matter, and must of necessity 

adjudicate and determine all of the rights and equities between all 

the bondholders under the mortgage & trust deed in this cause be- 

ing foreclosed, and to this court your petitioner respectfully remits, 

upon proper issue, his legal and equitable rights to share in the pro- 
ceeds of the foreclosure herein. 

Third. That the bill herein was filed Nov. 14th, 1876, by F. A. 
Nims (of Smith, Nims and Irwin), solicitors for the trustees, com- 
plainants, and a subpoena issued and tlie same day served on John 
A. Elwell, secretary of the defendant, and on the saine day Hughes, 
O’Brien and Smiley appeared as solicitors for the defendant, and, by 
consent, David D. Irwin (of Smith, Nims and Irwin) was made re- 

ceiver. Twelve days thereafter (November 28), upon the peti- 
85 tion of said receiver, a lease of the said ‘road at the nominal 
sum of ten per cent. of gross earnings was, by order of this 
court, made to the aforesaid John A. Elwell, the secretary of the de- 
fendant, “to continue during the pleasure of and until the further 
order of this court, and not — that such lust order was also a 
consent order; that March 8th, A. D. 1877, the defendant, by its so- 
licitors, filing no answer, its default for want of such answer was on 
that day entered, and an order pro confesso duly had. Since which 
last-named day nothing has been done to foreclose and sell the mort- 
gaged property and close up the case, but, on the contrary, the re- 
ceiver being one of the law firm of the complainants, trustees, 
solicitor F. A. Nims, by means of consent orders given by this court 
— the stipulation of F. A. Nims, solicitor for complainants, and 
ughes, O’Brien and Smiley, solicitors for defendants, is buying real 
estate, locating depots, building new roads, making more leases, sell- 
ing a bridge, and issuing receiver’s debentures, and generally ruin- 
ing the defendant’s property, while the foreclosure suit has not 
— y) been moved since the date of March 8th, 1877, last afore- 
sald. 


Fourth. That on the 4th day of April, A. D. 1878, upon 
86 reeceiver's petition and the usual consent order, he was author- 
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ized by this court “to lease from time to time, for a nominal 
rental, the suid” (defendant’s) “graded ruad-bed between Cedar 
Lake and Lake View, or such portion and portions thereof as he may 
see fit, * * for not exceeding five years.” * * * No 
report of the action in that regard of such receiver appears in the 
files, but in his monthly statement filed July 11th, 1878, there a 
rs an item of seventy-five dollars, vi: Rec’d cash from John A. 
Awell, lessee, for payment of rent due on lease of road from Cedar 
— to junction, for quarter ending July 5th, @ $300 per year, 

40.00. 

Fifth. That on the 28th day of September ultimo, upon receiver’s 
petition and consent order, he was authorized by this court to sell 
the defendant’s bridge over the Saginaw river, free of the lien of the 
—— and bonds of the defendant, for twenty thousand dollars 
cash. | 

Sixth. That on said last-named day, upon like petition and like 
consent order, said receiver was also authorized by this court “ to 
purchase for and ir the name of said defendant the several parcels 
of land described in said” (receiver’s) “ petition for the use of said 
ruilroad, at the prices mentioned therefor in the said petition ($12,955), 

and use the same for the purposes required; and for the pur- 

87 — aforesaid & such improvement of said premises as shall 

required therefor said receiver was (is hereby) authorized 

to issue his certificates toan amount not exceeding thirteen thousand 

dollars,” payable on or before two years from date, interest not to 

exceed 8%, made a first lien and taking precedence of the mortgage 
bonds, being foreclosed. 

Seventh. That on the day last aforesaid, upon like petition and 
like consent order, the said receiver was by this court also author- 
ized to apply certain aid notes and money mentioned in said peti- 
tion toward the completion of the road-bed of said defendant between 
Edmore and Lakeview, as prayed in said petition, & he was also 
authorized to lease to responsible parties or party the road-bed be- 
tween Edmore and Lakeview on the terms and conditions named 
in a certain order of this court made concerning the leasing of said 
road-bed on the 4th day of April, 1878—that is to say, for a term 
not exceeding five years. 

Eighth. That from the receivers monthly reports it appears that 
the gross earnings of the lessee for the first eight months of the vear 
1878 of the defendant’s railroad are upwards of twenty-nine thou- 

sand dollars, of which the receiver has for the company 10%, 
or twenty-nine hundred dollars and upwards. 
Ninth. Your petitioner charges that the said several orders 
of November 28th, 1876, April 4th, 1878, & September 28th, 1878 
(three), were each and all improvidently issued as consent orders, 
without due and full examination ; that the interests of the bond- 
holders are now and were at the date of said urders adverse to the 
granting of the sume ; that the files, records, and proceedings in this 
cause made part of this petition, being inspected, show this aver- 
ment true. : 
Tenth. That the complainants’ trustees have only a nominal in- 
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terest in this cause; that the defendant railroad company is wholly 
insolvent, & it has no real interest to be looked after ; that the only 
rsons legally and equitably interested in the cause are the good- 
aith holders of the bonds and the creditors of the said railroad 
corporation, & that their best interests require a prompt and speedy 
foreclosure and sale of the road, which seems now to rest in the 
lessee’s hands, who was the secretary of the defendant, who takes at 
nominal rent, whose leases are increasing in number, whose term of 
possession is lengthening as the foreclosure gets older, and whose 
rental grows smaller as his term of possession grows longer, & for 
whose exclusive benefit more road is built, bridge sold, a 

89 located, & land bought, receiver’s debentures issued, sold, & 
made first lien, and aid notes realized on and put into road- 


Eleventh. That touching the consent order directing sale of the 
bridge free of the lien of the mor your petitioner avers that 
such order (upon an ex parte petition of the receiver, none of the 
bondholders being heard), upon consideration, ought to be vacated 
& annulled as improvidently granted upon the faith reposed in the 
stipulations of the several solicitors. 

welfth. That it is no part of the duty of the receiver to purchase 
depot grounds & locate a depot upon lands which, peradventure, a 
purchaser at mortgage sale might not wish to receive & hold upon 
any terms; and for a stronger reason ought this not to be done by 
borrowing money on receiver’s debentures and making the mort- 
itself secondary to such debentures. 

Thirteenth. Your petitioner avers that if there is any value in the 
defendants’ railroad to the good-faith holders of bonds it is chiefly 
in a prospective log-hauling trade, as the road is extended through 
growing pine timber, and which can only be made available by a 
speedy foreclosure sale to the said bondholders, the lessee, under the 
present making of the road, taking 90% & the receiver 10% on one 

of the leasees, and on the other the said receiver pays, as it 
90 seems, but three hundred a year as “ nominal rent,” while 
the iron of the road is being worn out and the ties decaying. 

Fourteenth. That the term of the lessee is increasing as the fore- 
closure gets older is seen in this: The first lease was made Novem- 
ber 28th, 1876, “during the pleasure of this court.” The last lease, 
authorized by order of the court, is for a nominal rental, as the 
receiver may see fit, for a term not exceeding five years. This order 
was of date April 4th, 1878, & the action of the receiver thereunder 
is not shown in the files & records. 

Fifteenth. Your petitioner avers that all the value there is in the 
defendant’s road, to wit, its iron, was given it by the money of your 
petitioner; that there are but few, if any, of the other bondholders 
that represent actual cash put into the road, but that the most of 
them represent bonuses, gratuities, or labor in trying to get the bonds 
on the market in this country & England, & he prays that in due 
season & upon proper issues this may be inquired into by this court. 

The relief prayed by your petitioner herein is for himself and 
all good-faith bondholders who desire to gain herein— 
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First. That the complainants, trustees, and their solicitor be di- 
rected to place said foreclosure cause on the calendar for this term 
for hearing & decree. 
91 Second. That your petitioner and other good-faith bond- 
holders of the bonds of the defendant railroad be allowed (an 
early day being by the order of this court fixed therefor) to prove 
up & surrender their said bonds & coupons, & have their equities & 
rights adjusted by final decree in this cause, & that a speedy sale 
may follow such final decree. 
hird. That the receiver be ordered to make report forthwith of 
his acts under the order of April 4th, 1878, & the three orders of 
date September 28th, 1878, & to take no further action under the 
authority of those four orders until the further order of this court, 
& that he show cause in writing & on oath why said four orders be 
not vacated, on the — day of October, instant. | 
Fourth. For such other and further or other relief as, the premises . 
being considered, may be agreeable to equity & good conscience. 
And your petitioner will ever pray. 
BENJAMIN RICHARDSON. 
NORRIS & UHL, 


Solicitors & of Counsel for Benjamin Richardson, the Petitioner. 


Usitep Srates or AMERICA, 2 
Western District of Michigan,, 


On this 8th day of October, A. D. 1878, before me, the undersigned, 
— eame the above named & signed petitioner, who, 
92 ing by me duly sworn, on his oath says that he has heard 
read the foregoing petition by him signed, & that he knows 
the contents thereof; that the same is true of his own knowledge 
except as to matters therein charged upon information & belief, & 
as to all those he believes it true. 
All which I certify the day above written. 
LYMAN D. FOLLETT, 
Notary Public, Kent Co., Mich. 


Oct. 8tu, 1878. 
Let an order to show cause issue, as prayed, returnable Oct. 29, 
1878, to be served on compl’ts’ & def’t’s att ys and also on the re- 


ceiver. 
S. L. WITHY, 
Dist. Judge. 


' [Endorsed :] No. 213, B. The circuit court of the U. S. for the 
west. dist. of Michigan. In equity. Ashbel Green and William 
Bond, trustees, compl'ts, vs. The C., S. & C. R. R. Co. Petition. 
Filed Oct. 8, 78. C. B. Hinsdill, clerk. Norris & Uhl, sol’s for 
petitioner. > 
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93 Orders. 
THe UxrrED STATES OF AMERICA, t 8 
Western District of Michigan, Southern Division,, 
U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 11th day of October, in the year of our 
Lord one thousand eight hundred and seventy-eight, and of the In- 
dependence of the United States of America the one hundred and 
third—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


AsHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, ' 
v8. No. 213, B. 
THE CICAdO, SAGINAW AND CANADA Rarznoa [ 


Company, Defendant. 


The petition of Benjamin Richardson having been this day filed, 
and the same having been duly considered, and it appearivg to the 
court by said petition that said Richardson is interested as claimant 
or owner of certain of the bonds of the defendant sought to be fore- 
closed, now, upon motion of Messrs. Norris and Uhl, solicitors for 
said petitioner, it is ordered 

First. That the receiver in this cause make and file his report on 
or before the return day of this order of his acts under the orders 
of this court of date one of April 4th, A. D. 1878, and three of Sep- 

tember 28th, 1878, and that he show cause before this court 
94 on the 29th day of October instant, at 10 a. m. of that day, 

why said four orders should not be vacated or so modified as 
more effectually to protect the interest of the bondholders or such 
of them as have appeared or shall then appear. 

Second. That the respective solicitors of the complainants and 
defendant do also,-at the time and place last aforesaid, show cause 
why such orders should not be made and proceedings taken in this 
cause as will speed the cause and allow an early opportunity to those 
claiming to be bondholders or owners of bonds covered by the mort- 
gage in foreclosure by this suit to prove and establish the same and 
their rights therein. 

Third. That the solicitor of the said petitioner cause a copy of this 
order to be served upon the solicitors for the defendant, — 
O’Brien, aud Smiley, aud upon the solicitor for the complainant, F. 


A. Niins, and upon the receiver herein, David D. Erwin, a copy of 


this order and of the petition of the said Richardson on or before 
the 12th day of October instant. 


and acknowledged, convey to the Detroit an 


| 


95 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 


AsHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
1 
Tux Cnicado, SAGINAW AND CANADA RAILROAD CCMrAR V, Def 't. 


The report of David D. Erwin, the receiver heretoſore appc inted in 
said cause, of the sale and conveyance of the iron swing bridge 
of said defendant across the Saginaw river. 


To the honorable judges of said court: 


The undersigned, the receiver aforesaid, respectfully reports— 
That in pursuance and by virtue of an order made by this court 
in said cause on the 28th day of September, 1878, he did, on the 8th — 
day of October, 1878, sell and, by proper — duly executed 
Bay City Railway 
Company, a corporation created and existing under and by 
96 virtue of the laws of Michigan, the iron swing bridge across 
the Saginaw river between the cities of East Saginaw and 
Saginaw City, Michigan, with all its approaches, foundations, abut- 
ments, and all franchises and appurtenances belonging thereto, men- 
tioned in said order, free and clear of the lien of the complainants 
and the mortgage described in the bill of complaint in this cause, 
for the price of twenty thousand dollars in cash, which sum then 


and there, on delivery of said conveyance, was paid to the under- 


signed. . 

That the said sum of twenty thousand dollars was the highest 
price he was able to obtain for said bridge, although he made re- 
peated effort- to obtain a larger sum therefor. 

All of which is respectfully submitted. 


October 14, 1878. 
DAVID D. ERWIN, Receiver. 


Western District or MICHIGAN, \ as : 
County of Muskegon, 5 


On this 14th day of October, 1878, before me personally appeared 
David D. Erwin, receiver, who, being by me duly sworn, did d 
and say that he has read the foregoing report by him subscribed 
and knows the contents thereof, and that the same is true of 
97 his own knowledge. 
Ir. s.] DAVID C. McLAUGHLIN, 
Notary Public, Muskegon County, Mich. 


[Endorsed:] No. 213, B. U. S. circuit court, west’n dist. of 
Mich., southern division. In equity. Ashbel Green e al., trustees, 
compl’ts, vs. The Chicago, Saginaw, and Canada R. R. Co., def’t. 
Report of receiver of = 4 &c., of bridge. Filed Oct. 15, 78. C. B. 
Hinsdill, clerk. | 
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98 UniTeEp STATES OF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Box, Trustees, Complainants, 
v8. 
THE CHICAGO,SAGINAW AND CANADA RAILROAD Company, Defendant. 


The answer of F. A. Nims, solicitor for the above-named complain- 
ants, to the order to show cause made herein on the 8th day of 
October, 1878, on the petition of Benjamin Richardson. 


This respondent, answering, says— 
First. That the said petitioner is a resident of the city of New 
York, as stated in said petition, but as to whether he now has a 
large or any pecuniary interest in these foreclosure proceedings this 
respondent is not prepared to say. 
Second. That as to the matters set forth in the second - 
99 — of said petition this respondent has no personal 
nowledge. 


Third. That the bill in this cause was filed, subpoena issued, and 
appearance of defendant entered as stated in said petition; that 
a lease was made under the order of this court on the 28th 
November, 1876, as stated in said petition; that the bill was taken 
as confessed and an order of reference made on the 8th day of 
March, A. D. 1877, as stated in said petition, since which time no 
steps have been taken to close up the case; that the receiver in said 
cause has, under orders of court duly obtained, bought real estate, 
made more leases, sold a bridge, and issued receiver's certificates. 

Fourth. He admits that the several orders referted to in the fourth, 
fifth, sixth, and seventh paragraphs of said petition have been duly 
made as stated in said petition. 

Fifth. He denies that said several orders were improvidently 
issued without due and full examination. He denies that the inter- 
ests of the bondholders were or are adverse to the granting of the 
same. 

Sixth. He denies that the complainants, trustees, have only a 

nominal interest in this cause, but, on the contrary, avers 
100 that they are each bona fide bondholders under the mortgage 

being foreclosed herein. He admits that the interests of all 
concerned require a prompt and speedy foreclosure and sale of the 
mortgaged property. 

Seventh. He denies that the order for sale of the bridge was wholly 
ex parte, but, on the contrary, avers that the same was obtained after 
consultation with nearly all of the bona fide bondholders concerned 
and, as he is informed and believes, with the full knowledge and 
apprbation of the said petitioner. ° 

ight-. He avers that it is the receiver's duty to do precisely as 
he is required by the orders of the court in protecting and promot- 
ing the mortgage fund. 
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Ninth. He denies that the value of the property consists in a 
spective — trade. On the contrary, he avers that there 
has never been any log hauling on said road until the present year, 
and that this was in consequence of the unusually open winter of 
1877 & 1878, so that logs could not be put in on snow, and that 
such traffic is extraordinary, unusual, and exceptional. He avers 

that until the present year the said road under the lease has 
101 never paid the lessee the expenses of operating and maintain- 

ing the same, as he is informed and believes, and that if any 
profit is realized during the present year it will not exceed fair co. 
pensation and will be due mainly to the unusual and exceptional 
traffic of hauling logs. As to that portion of the road operated 
under the second lease, he says the iron and ties are the property of 
the lessee and not of the company. As to that part operated under 


the first lease, he says that it is in far better condition than when it . 


went into the lessee’s hands. 

Tenth. He denies that the terms of the several leases are increas- 
ing, but says that they are all terminable on the sale of the road at 
the election of the purchasers, if they wish to take the iron and ties 
placed thereon at a fair valuation, to be made under the direction of 
this court. 

Eleventh. He denies that all the value of said mortgaged p y 
was given it by said petitioner’s money. As to the status of the 
other bondholders he has nothing to say. 

. Twelfth. For cause why said several orders should not be vacated 
e says— 

That the order made on the 28th ‘day of November, 1876, was 

with the full knowledge and a of the said petitioner. 
102 That said petitioner has frequently expressed to this re- 

spondent his entire satisfaction with and approval of said 
order and of the action of the receiver hereunder; that the order 
made on the 4th day of April, 1878, was with the like knowledge, 
approbation, and acquiescence of the said petitioner. 

That the order for the sale of the bridge across the Suginaw river 
was with the like knowledge and approbation of said petitioner and 
the other bondholders. 

That the order for the purchase of lots for depot and station pur- 
poses at St. Louis was grounded on the necessities of the case; was 
requested and approved by a majority of the bona bondholders, 
and that said petitioner, since the making of said order to show cause, 
has —8 premises in question and —— his approval 
of their purchase, as this respondent is informed and believes. 

That the order authorizing the completion of the road to Lake- 
view was sought and obtained at the main instance and su ion 
of the said petitioner himself; that so long ago as January last he 
applied to this respondent for aid in obtaining the consent of the 
other bondholders to such extension, and that he has —— 

urged this respondent and the receiver in this cause to do all 

103 in their power to bring about such extension. 
This respondent further avers that all said orders were 
sought — — in the utmost good faith as for the best interest of 
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all concerned, and that the same were approved by each and all the 
good-faith bondholders, including said petitioner, if he be one, and 
are yet approved by all except him. 

Thirteenth. This respondent further says that the delay in ad- 
vancing the foreclosure has been wholly and solely at the direct and 
special instance and request of said petitioner; that he has ro- 
peatedly and with the utmost earnestness requested this respondent 
to take no action in the matter of pushing said foreclosure to decree 
and sale until the termination of certain litigation referred to in his 
said petition as pending in the State of New York; that he has 
time and time again informed this respondent that he had been ad- 
vised by his counsel that the case must be kept in statu quo at all 
hazards until the termination of such litigation. 

That, desiring that no injustice should be occasioned to said peti- 
tioner by hastening these proceedings to decree and sale, this re- 

spondent has delayed action in said cause. 
104 That in July last he received positive instructions from his 
clients, the complainants, trustees, to push the case to decree ; 
that he immediately notitied Mr. E. W. Meddaugh, of Detroit, then 
and now counsel for said petitioner, of his instructions, and in reply 
received from Mr. Meddaugh a letter, a copy of which is hereto an- 
nexed, marked “ Exhibit A.” 

That this respondent will readily assent to this cause being placed 
on the calendar for hearing and decree at the present term, and will 
co-operate in any effort to effect an early sale of the property. 

Fi. A. NIMS 


Solicitor for Complainants. 


Western District oF MICHIGAN, t oe 
County of Muskegon, t 


On this 26th day of October, 1878, before me, a — ublie in 
and for said county, in said district, personally appea Frederick 
A. Nims, who, being by me duly sworn, did depose and say that he 
has read the foregoing answer by hiin subscribed and knows the 
contents thereof, and that the same is true of his own knowledge, 
except as to the matters which are therein stated to be on informa- 
tion and belief, and as to those matters he believes it to be true. 
. ROB’T E. BUNKER, 
Notary Public, Muskegon Co., Mich. 


105 66 A.” 


Jackson, N. H., Aug. 6th, 1878. 


F. A. Nims, Esq., Muskegon, Mich. 

Dear Sin: Your letter forwarded to me here I have just received. 
To press the foreclosure case to a final decree & sale now would bea 
gross outrage on the rights of Capt’n Richardson, as I think you 
must see on slight reflection. The litigation between himself and 
his cobondholders under the mortgage is not yet terminated, its 
present status being a final decree against his holding in the infe- 


rior court, from which proceedings have been taken for an 
In this situation what would be his position in the Mich. court in 


the foreclosure case? Is he to be treated as having no iaterest 


under this N. Y. decree, or will the Mich. court p to determine 
the rights of all the cestui que trusts (the foreclosure suit having been 
instituted first) without reference to the New York case? The for- 
mer is what is hoped for by those who are seeking to press forward 
the foreclosure case. The bondholders, I submit, and not the 

trustees, are your clients in this case. The latter have no 
106 interests. Capt'n Richardson alone set the foreclosure pro- 

— in motion by giving to the trustees his personal obli- 
gation for all costs and expenses in the case and requesting its 
commencement. At least he has so informed ine. I submit that 
no further action should be had in the case until the New York 
litigation is terminated. However, should you deem it your dut 
to proceed I request that you will do nothing until I return, whieh 
will be about the 25th inst. I shall esteem it a personal favor if 
you will give me a few days’ notice in advance of your application 
for the order of reference. 


Yours truly, E. W. MEDDAUGH. 


[Endorsed:] No. 213, B. The circuit court of the United States 
for the sixth circuit and western district of Michigan, southern 
division. In equity. Ashbel Green a al., compl'ts, vs. TheC., 8. & 
C. R. R. Co., def t. Answer of complainants’ solicitor. Rec'd & 
filed Oct. 29, 78. CG. B. Hinsdill, clerk. F. A. Nims, sol’r for 
com pl'ts. 


107 The Circuit Court of the United States for the Western Dis- 
triet of Michigan, Southern Division. In Equity. 


ASHBEL GREEN, WILLIAM Box, Trustees, 
v8. 
Tun CIAO, SAGINAW AND CANADA RAILROAD ComPaNy. 


The answer of the above defendant and of Hughes, O’Brien & Smi- 
ley, its solicitors, to the order to show cause made herein on the 
8th day of October, 1878, on the petition of Benjamin Richardson 


These respondents, — say: 
They admit the filing of the bill of complaint herein at the time 
alleged in the third paragraph of his said petition, and that the 
dates given in said paragraph for certain other orders are truly 
stated, but these respondents state that no steps have been taken by 
said receiver not first duly authorized by this court, as they verily 
believe. 
Fourth. Answering to the fourth paragraph, respondents say that 
such an — made at the time alleged, but they submit 
108 that, in their opinion, it was for the interest of all parties in 
interest that it should be done. 
Fifth. They admit the making of the order as alleged. 
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Sixth. They admit the making of the order as alleged. 
Seventh. They admit the making of the order as alleged. 

Eighth. They ure not informed, save by said petition, what the 
receiver's reports show. 

Ninth. These respondents deny that the several orders mentioned 
in the ninth paragraph of said petition were improvidently made 
or without due examination, and they deny that they were or are 
adverse to the interests of the bondholders; but, on the contrary, they 
say, on information and belief, that each and every of said orders 
was necessary and proper, and that the petitious upon which they 
are respectively based sufficiently show the same to be true. 

Thirteenth. Answering the thirteenth paragraph of said petition, 

these respondents say they have in no way wenn or ob- 
109 strueted said proceedings to foreclose and do not now desire 
to delay or oppose a speedy foreclosure and sale of said mort- 


11 gaged property. 
Proper v. THE CHICAGO, SAGINAW & CANADA 
RAILROAD COMPANY, 
By HUGHES, OBRIEN & SMILEY, 


Its Solicitors. 
HUGHES, O’BRIEN & SMILEY. 
THOMAS J. O’BRIEN. 


Tae UxTrRD STATES OF — f 
Western District of Michigan. g 


On this twenty-ninth day of October, 1878, before me personally 
appeared the above-named T. J. O'Brien and made oath that he has 
read the above answer subscribed by him and knows the contents 
thereof, and that the same is true of his own knowledge, except as 
to the matters which are therein stated to be on his information or 
belief, and as to those matters he believes it to be true. 

T. F. CARROLL, 
Notary Public, Kent County, Michigan. 


——ä— — — — — 


[Endorsed :] No. 213, B. U. S. circuit court, W. dist. of Mich., 

southern division. In equity. Ashbel Green et al., compl’ts, vs. The 

Chicago, Saginaw & Canada R. R. Co., defendant. fendant’s 

answer to petition of Benj. Richardson. Rec’d & filed Oct. 29, 78. 

— B. Hinsdill, clerk. Hughes, O’Brien & Smiley, sol’rs for 
ef t. 
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110 Uwyrirep Srares or AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
on 
Tue Cuicaaco, Saginaw & CANADA RAILROAD Company, Defendant. 


The answer of David D. Erwin, receiver, to the order to show cause 
made herein on the 8th day of October, A. D. 1878, on the petition 
of Benjamin Richardson. 


This respondent, answering, says: 

First. That as to the matters set forth in the first paragraph of 
said petition he has no personal knowledge other than that the resi- 
dence of said petitioner is as stated therein. 

Second. That as to the matters set forth in the second paragraph 
of said petition he has no knowledge. 

Third. That as to the matters set forth in the third para- 
111 graph of said petition they are substantially as set forth in 
said petition, except that the lease of November 28, 1876, was 

not made at a nominal but for a fair and reusonable rental. | 

Fourth. That a report of this respondent's action, under the order 
of April 4th, 1878, is on file in this cause, which he asks may be 
treated as a — hereof for the — agg of an answer to said petition, 
and to which he prays leave to refer. 

Fifth. That the averment contained in the fifth paragraph of said 
petition is true. 

Sixth. That the averment contained in the sixth paragraph of said 
petition is true. 

Seventh. That the averment contained in the seventh paragraph 
of said petition is true. 

Eighth. That the gross earnings of said railroad for the first eight 
months of 1878 were about thirty-three thousand dollars, of which 
this respondent had for rental thirty-four hundred dollars and 
upwards. ! 

Ninth. He denies that the several orders of November 28th, 1876, 
April 4th, 1878, and September 28th, 1878 (three), were each and 

all improvidently issued and without due examination. He 
112 denies that the interest- of the bondholders are now or were 
at the date of said orders adverse to the granting of the same. 

Tenth. As to the matters set forth in the tenth paragraph of said 
petition, he has no knowledge further than this, that he denies that 
more road is built, bridges sold, depots located, lands bought, and 
receiver's certificates issued for the exclusive benefit of the lessee or 
with any reference to his benefit or with reference to anything but 
the promotion of the bondholders’ interests, the protection and pre- 


servation of the mortgaged property. 
Eleventh. He dente that the order for the sale of the bridge 
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across the Saginaw river ought to be vacated, and says that the same 
was made with the full knowledge and acquiescence of a majority 
in interest of the bondholders as well as that of said petitioner. 

Twelfth. He avers that it is a part of his duty as receiver to pur- 
chase depot grounds, if the interest of the mortgage fund requires 
it, and the court having jurisdiction of the matter so orders and 
directs. 

Thirteenth. He denies that the value of said mortgaged 
113 roperty to the bondholders consists in a prospective log- 
— traffic, but avers, on the contrary, that such traffic is 
unusual and exceptional, that it has never existed until the present 
year, and then grew up from the fact that in consequence of the 
scarcity of snow during the winter of 1877 & 8 loggers were in some 
instances compelled to haul their logs to their mills, at greatly in- 
creased expense, by rail. 

Fourteenth. That as will appear by reference to the said several 
leases, they are all terminable on the sale of the road, at the option 
of the purchasers, by paying the lessee for the iron, &c., laid by him 
at a fair valuation, to be made under the direction of the court. 

Fifteenth. That as to the averments contained in the fifteenth par- 
agraph of said petition he has no knowledge. 

Sixteenth. This respondent shows that he has made and filed re- 
ports of his acts under the order of April 4, 1878,and the three 
orders of September 28th, 1878, to which he begs leave to refer ; 
and for cause why said several orders should not be vacated he 

shows— : 
114 First. That when the said mortgaged property came into 
his hands as such receiver there was no rolling stock on hand 
with which to operate the same; that the road-bed and iron was in 
a bad a condition and repair; that said property unused would de- 
reciate much more rapidly than with reasonable-and proper use. 
herefore he made the lease of November 28, 1878, by the terms of 
which the road-bed and iron was to be maintained in good order 


and condition aud the prospective business of the property fostered 


and encouraged ; that prior to the time of such lease said road had 
not paid operating expenses, as this respondent as ertained; that, 
acting on the advice and judgment of experienced railroad managers 
such as Mr. David P. Clay, of the Grand Rapids, Newaygo & Lake 
Shore R. R., and Mr. George C. Kimball, of the Chicago and Mich- 
igan Lake Shore Railroad, and in view of the fact that there was 
no rolling stock, he leased the road (with permission of the court) at 
a rental of ten per cent. of the gross earnings, which he then be- 
lieved to be more than the rental was worth, and now believes to be 
a fuir rental and compensation therefor; that for months after the 
commencement of said lease said road did not pay operating ex- 

penses ; that the earnings of said road during the entire year 
115 1877 did not meet the expenses and rental by upwards of two 

thousand dollars; that while the lessee may realize a profit 
on the business of the present year it will be due almost wholly to 
the unusual and exceptional log-hauling traffic, and even then, in 


view of the risks and hazards of the business, will not exceed reason- 
able and fair compensation. 

That as for the other leases he refers for his vindication to the 
petitions upon which they were granted. 

Second. He says that before applying to the court for said several 
orders he consulted the bondholders in interest with respect to the 
same, and that the same were and are approved of by a large ma- 
jority of the bondholders in interest, and, in fact, were suggested 
and urged by them on this respondent. 

He further says that said petitioner had full knowledge as to all 
of them direct from this respondent, except, perhaps, as to those 
directing sale of the bridge and purchase o oo grounds, and that 
said petitioner has repeatedly expressed to these respondents his 
approval of the lease first mentioned, and that he was the first one 
who suggested the Lakeview extension, and urged this respondent 

to do all in his power to secure the consent of the other 
116 bondholders to such extension. 

He further says that all said orders were obtained and 
leases made in the utmost good faith, and as this respondent then 
believed and still believes were and are for tke best interests of the 
bondholders and of the mortgage fund. 

For further information he refers to the affidavits and exhibits 
hereto annexed and to the several affidavits of the bondholders on 


file. 
DAVID D. ERWIN, Receiver. 


Western District or MICHIGAN, * 
County of Muskegon, 


On this 11th day of November, 1878, before me, a notary public 
in and for said county, personally appeared David D. Erwin, who, 
being by me duly sworn, did rae and say that he has read the 
foregoing answer by him subscribed and knows the contents thereof, 
and that the same is true of his own knowledge, except as to the 
matters which are therein stated to be on information and belief, 
and as to those matters he believes it to be true. 

ALBERT WALDRON, 
Notary Public, Muskegon County, Mich. 


117 Exnsrsir A. Annexed to Answer of David D. Erwin. 


Eastern District oF MICHIGAN, N * 
County of Gratiot, - : 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


Asnpet Green and WILLIAM Bonn, Trustees, Compl'us, 
v8. 
THe Cricaco, SAGINAW AND CANADA Raitroap Company, Def 't. 


John A. Elwell, of St. Louis, in said county, being duly sworn, de- 
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poses and says that he is and for some years has been personally ac- 
quainted with Benjamin Richardson, of New York, who filed a peti- 
tion in said cause on the 8th day of October last. 

That as secretary and managing director deponent had charge of 
the railroad of defendant during most of its construction and until 
the same was taken possession of by David D. Erwin, the receiver 
appointed in said cause, in November, 1876. 

That in November, 1876, deponent leased from said receiver 
118 the said railroad, of which lease report has been made by 
. said receiver to said court, as deponent is informed and be- 
ieves. 

That prior to the making of said lease said Benjamin Richardson 
had full knowledge of deponent's intention to lease said railroad, and 
also had knowledge of the making of said lease and of the operation 
of said railroad by deponent to the present time, and has repeatedly 
approved of said lease and operation of said road to deponent. 

That said defendant owning no rolling stock, deponent, at or 
about the date of said lease and at the special request of said Rich- 
ardson, leased from said Richardson the following rolling stock 
with which to operate said railroad, viz: | 

Two (2) locomotives, one (1) caboose, one (1) baggage car, one (1) 
box car, and nineteen (19) flat cars, and has ever since used and 
still uses the same in the operation of said road. 

That he at first paid said Richardson two hundred dollars per 
month therefor, and since Jan’y Ist, 1878, has paid and now pays 
said Richardson three hundred dollars per month therefor, and has 
kept said locomotives insured, amounting in the aggregate to five 
thousand seven hundred dollars, since November 18th, 1876, and 
has in addition kept said rolling stock in repair at a large ex- 


nse. 

119 P That said rolling stock belonging to said Richardson does 
not exceed in value fifteen thousand dollars at the present 

time. 

That the gross earnings of said railroad from January Ist, 1876, 
to November 18th, 1876 (at which last date said receiver took pos- 
session), were eight thousand six hundred ninety-six & dollars, 
a — of which earnings is hereto annexed, marked “ Ex- 

ibit A.” : 

That during the same period the operating expenses of said road 
were twelve thousand four hundred twenty-one & por dollars, the 
overplus of which expenses are yet unpaid, a statement of which 
operating expenses is hereto annexed, marked “ Exhibit B.” 

That on or about April 5th, 1878, deponent leased from said re- 
ceiver so much of the unfinished road-bed of said defendant as lies 
between Cedar Lake, the then western term iuus of said railroad, and 
the present station called Edmore, a distance of about three and one- 
half miles, of which lease due report has been made by said receiver 
to said court, as deponent is informed and believes. ‘ 

That deponent has, in accordance with said second lease, ex- 
120 pended of his personal means seventeen thousand five hun- 
dred dollars and upwards in furnishing material for and 


— 
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completing said road between Cedar Lake and Edmore, and deponent 
is now operating said railroad from St. Louis to Edmore, a distance 
of about twenty-three and } miles, as one continuous line of railroad. 

That deponent has, for the pare of procuring certain ——_ 
hereinafter mentioned, expended of his personal means in furnish- 
ing of material necessary for and the construction of side tracks and 
spurs from the main track of said railroad to the amount of six 
thousand dollars and upwards. 

That in making permanent improvements to the railroad and 
roperty of said defendant deponent has, since the date of said first 
ease, expended of his personal means the sum of twenty-five hun- 

dred dollars or thereabouts. 

All of which improvements were and are in addition to any ob- 
ligations on the part of deponent under leases from said receiverand 
in addition to the amounts herein otherwise mentioned. 

Deponent further says that he expended during the year 1877 for 
operation and care of said road the sum of sixteen thousand three 

hundred dollars, and in the present year, frout January Ist to 
121 November Ist, twenty-six thousand five hundred dollars and 
upwards. 

That during many of the first months of said lease the expense 
for operating said railroad exceeded the gross earnings by several 
hundred dollars. 

That said Richardson has repeatedly expressed himself to de- 
ponent as being in favor of the extension of said railroad to Lake- 
view, and in January last said Richardson, said receiver, and this 
deponent visited Lakeview and came from there to Cedar Lake by 
wagon, much of the way on the graded road-bed of defendant be- 
tween those points. With reference to such extension and on such 
occasion said Richardson stated to deponent that it was of — im- 
portance to defendant’s road to have said extension completed and 
secure and develop business for the road and prevent further decay 
and depreciation of said road-bed between Cedar Lake and Lake- 
view, and expressed himself as desirous of individually making a 
contract with said receiver for the completion of the same. 

That on said occasion said receiver, in the presence of said Rich- 
ardson, asked deponent whut the lowest estimates of Mr. Bryant (the 
engineer) were for the cost of the extension to Lakeview. nent 

stated in reply sixty thousand dollars or thereabouts, if old 
122 iron was — Said Richardson soon aſter stated to de- 

ponent, You should not have told the receiver the lowest 
figures, for I want to build the extension myself and make some- 
thing out of it and make up some of my losses.” 

Deponent further says that said Richardson wrote a letter to de- 
ponent from New York, bearing date Feb’y, 1878, which letter was 
received by deponent by due course of mail. A copy of so much of 
which letter as refers to said railroad is hereto annexed, marked 
Exhibit C,“ and made part L ereof. 

Deponent says, however, that the pretended claim of said Rich- 
ardson in said letter to be the real lessee of said road is wholly an 
— his part, without any cause whatever 
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Said Richardson, in fact, having nothing whatever to do with the 
operation of said road by deponent as lessee or otherwise, except 
leasing of said rolling stock as aforesaid. c 
Deponent further says that by reason of the unusually open winter 
of 1877 & 78 he secured during last 2 om summer certain con- 
tracts for hauling saw-logs from Cedar Lake and other points on 
said road to St. Louis; that such traffic is unusual and ex- 
123 ceptional; that the receipts for such traffic during the present 
year have been twenty thousand two hundred twelve & pr 
: dollars, constituting by far the larger portion of the gross earnings 
: of said road. 

Deponent further says that he has personal knowledge of all of 
the lands in the said village of St. Louis lately acquired by said re- 
ceiver for said defendant for station and terminal purposes; that said 
lands were purchased by said receiver at reasonable prices, and, in 
fact, the same lands at this time could not be purchased for the prices 
paid therefor by said receiver had no arrangement been made 
therefor. 

That said lands are indispensable to said defendant’s railroad for 
the successful operation thereof, and will so continue as long as said 
road shall be operated at St. Louis. 

Deponent further says that on the 9th day of October last said 
Richardson visited St. Louis aforesaid and made a personal exami- 
nation of all of said lands, and expressed to deponent his (Richard- 
son’s) approval of the purchase thereof by said receiver, stating that 
the same were valuable for the defendant’s road. 

JNO. A. ELWELL. 


124 — and sworn to before me this 8th day of Novem- 
r, > 
IL. s.] FRANK G. KNEELAND, 
Notary Public, Gratiot County, Mich. 


[Endorsed :] U. S. circuit court, west-rn dist. of Mich., southern 
division. In equity. Ashbel Green et al., trustees, compl’ts, vs. The 


— o, Saginaw & Canada R. R. Co., def 't. Aff't of John A. 
well. 
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125 “Exnisit A.” Referred to in Annexed Aff’t. 


Statement of Gross Earnings of Chicago, * eT and Canada Railroad 
from January 1st, 1876, to Nov. 18th, 1876. 


Passenger Freight 

1876. traffic. — 
22299 ————————— 362 60 217 90 
r —— — 340 85 86 02 
4 ob eeindcetesciatnrim ainaretinilieniaiainin 475 85 |. 179 35 
— . 567 40 404 70 
63 ——j—v— T 636 63 
— — seeheine 245 55 876 27 
— A innmannanietniaiicinains 291 55 826 46 
ARGON 2. cece . seaeseuiios 379 05 516 33 
—— wawe nnncmiisnneinianiin 355 05 390 80 
— ———— = 378 55 579 19 
„ — , ae 285 56 
4,097 35 | 4,999 21 

Recapitulation of Gross Earnings, 1876. 

. - 4.097 35 
1 . 4.999 21 
Total gross earnings ſor period above stated $9,096 56 


126 „ ExHImr B.“ Referred to in Annexed Affidavit. 


Statement of Operating Expenses of Chicago, Saginaw and Canada Rail - 
road from January 1st, 1876, to November 18th, 1876. 


To maintainance of way and buildings, maintainance of 
motive power; general traffic expenses, including sal- 
aries and wages, fuel, oil, waste, &e., for the period 
„ . oc GISEEE G7 


127 “Exuisit C.“ Referred to in Annexed Affidavit. 


63 125 Sr., New York, Feb. 12th, 78. 


Yours of Feb’y Ist came to hand; been so buisy that I have not 
had time to answer. You speak about about St. Louis White mat- 
ter.. I come to your remarks about roolling stock, and cr. 
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as to $250.00 on account is all right; had it been $150 I would have 
to bear with it. I see you say a deficiancy of $442.49; well, I have 
lost that much, for, as I told you in Detroit Hotel, that J am the 
lessee and not you, for you are simply standing in name in my 
place, as if any money is required to be lost in running it it must 
come out of me, and whatever is made over and above a reasonable 
sallary to you, in ac-ordince with the times, belongs to me on ac- 
count of my losses & rool-ing stock, as you have no money to put in 
it yourself to be lost. I am quite — you should enjoy the pleasure 
of figureing your name on everything and calling the road yours, 
for I do not want to be known in the matter beyond yourself, but 
the road must be run in my interest, as I stated to you befoare the 
receiver was ap- ointed; & I further hope and fully expect you will 
do all in your power to help me on my losses, which I never should 
have made only for you. I do not mean to charge you wrong- 

fully, but by your perswasion & your aid I was lead along. 
128 Hawkins says Root is not ready yet; Davidson advises me 

even to abandon the whole matter; -here is a continual de- 
crease in my rool-ing stock. Cannot you get that money of Fox? & 
ry get Erwin to buy rool-ing stock & short road into the saw- 
mill. 

Truly, 

B. RICHARDSON. 


129 ExRHIRITr B.“ Annexed to Answer of David D. Erwin. 


EASTERN District OF MICHIGAN, a 
County of Gratiot, 


The Circuit Court of the United States for the.Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
THe ChIcAdoO, SAGINAW AND CANADA RAIL ROAD Company, Def’t. 


Lemuel Saviers, William Rennels, Archibald B. Darragh, Frank 
C. Seymour, George H. Scriver, and F. D. Wheeler, each for himself 
being duly sworn, doth depose and say that he is a citizen of the 
4 of St. Louis, in said county, and is- well acquainted with the 
lands lately acquired for suid defendant by David D. Erwin, receiver 
in said cause, in said — of St. Louis, that said lands are and 
will be of great value to the railroad of said defendants and its 
operation—in fact, indispensable for the successful operation of 
130 said railroad at St. Louis—the said lands being better 
__ adapted to the use of said railroad than any other fands in 
said village, in the opinion of deponents. 
LEMUEL SAVIERS. 
WM. H. RENNELS. 
ARCHIBALD B. DARRAGH. 
FRANK C. SEYMOUR. 
GEORGE H. SCRIVER. 
F. D. WHEELER. 
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Subscribed and sworn to before me this 8th day of November, 


CI. 8.) FRANK G. KNEELAND, 
Notary Public, Gratiot County, Mich. 


[Endorsed :] U. S. circuit court, west’n dist. of Mich., southern 
div’n. In equity. Ashbel Green ei al., trustees, compl ts, vs. The C., 
S. & C. R. R. Co., def t. 
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Western District oF MICHIGAN, \ a 
County of Kent, 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Compl’ts, 
v8. 
Tae Cuicaco, SAGINAW AND CANADA RAIL ROAD Company, Def't. 


Albert L. French, of Lakeview, Montcalm county, Michigan, being 
duly sworn, deposes and says that he has resided at Lakeview afore- 
said for twenty — and upwards, and is personally acquainted 
with Benjamin Richardson, of the city of New York. 

That deponent has heard said Richardson tedly express him- 
self in fuvor of the extension of the railroad of said defendant from 
Cedar Lake to Lakeview. 

That in January last said Richardson, David E. Erwin, the re- 
ceiver appointed in said cause, and John A. Elwell visited Lakeview 

with reference to said extension. 
132 That on that occasion said Richardson expressed himself to 
deponent as favorable tosuch extension of said road to Lake- 
view. 

And that he, said Richardson, was going to do all in his power to 
have such extension made as soon as possible. 

Deponent further says that on one other occasion, at Lakeview, 
said Richardson stated that he was going to furnish the iron with 
which to complete said road to Lakeview. 

Deponent further says that if suid road shall be completed to 
Lakeview a good business will be developed for the road and the 
whole railroad and property of defendant materially increased in 


value. 
ALBERT L. FRENCH. 
Subscribed and sworn to before me this 11th day of November, 


1878. 
FRANCIS SMITH, 
Notary Public, Muskegon County, Mich. 
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[Endorsed:] U.S. circuit court, west’n dist. of Mich., southern 
div’n. In equity. Ashbel Green ef al., trustees, compl ts, vs. Chi- 
cago, Saginaw & Canada R. R. Co., def t. Answer of David D. 
Erwin, receiver, to order to show cause, &c., of Oct. 8, 1878. (8.) 
Filed November 12, 1878. Henry M. Hinsdill, clerk. 


133 Orders. 


Tue Unitep States OF AMERICA, N ; 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city of 
Grand Rapids on the 11th day of January, in the year of our Lord 
one thousand eight hundred and seventy-nine, and of the Inde- 
pendence of the United States of America the one hundred and 
third—present, the Honorable Solomon L. Withey, district judge 
among the proceedings then and there had were the following, to 
wit: 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
THe CHICAdO, SAGINAW AND CANADA RAILROAD 
Company, Defendant. 


The petition of Benjamin Richardson, of the city of New York, 
heretofore filed herein having been in part considered, and the said 
Richardson, by said petition, appearing to be a claimant or owner 
of certain of the boule and coupons of the defendant.sought to be 
foreclosed herein and having entered his appearance as such claim- 
ant in this cause by Norris and Uhl, his solicitors, now, on hearing 
said solicitors, the solicitor for the complainants, F. A. Nims, and 
the solicitors for the defendant, Hughes, O’Brien and Smiley, being 
heard and consenting— 

It is ordered that the parties to this cause proceed and take 

134. the testimony herein by and before Henry M. Hinsdill, the 

general examinér of this court, or by and before John A. 

Osborne, U. S. commissioner of the city of New York, as special 

examiner, or by and before either one of them, but so that the said 

testimony is completed and filed in this court within four months 
from the date of this order. 

It is also ordered that the holders and owners of or the claimants 
to any of the mortgage bonds and coupons, to foreclose which the 
bill herein was filed, and which owners, holders, and claimants were 
not by name designated parties hereto, being unknown to the trus- 
tees, complainants, do within the time hereinbefore given for testi- 
mony —.— witnesses and make proofs before the above- nam 
general or special examiner, or either of them, of their several and 

respective rights, claims, and interests in the aforesaid bonds and 


— 
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coupons, and that they produce, prove, and surrender or account for, 
to be returned into this court with said testimony, such and so man 
of said bonds as they seek to have participate in the proceeds 
135 of such foreclosure, and that thereby they may submit to and 
avail themselves of the powers and jurisdiction of this court 
in the matter of the said foreclosure and sale — by the trustees, 
complainants, in their bill of complaint filed herein; that any such 
holder, owner, or claimant as aforesaid may by counsel appear before 
said general or special examiner or either of them and cross-examine 
any other holder, owner, or claimant’s witnesses and sift his proofs. 
That the general examiner shall within ten days from the date of 
this order mail, postage paid, a certified copy of this order to the 
address of each owner, holder, or claimant of the bonds and coupons 
aforesaid that he, the said examiner, may know or upon reasona- 
ble enquiry ascertain, and in particular to the following-named per- 
sons, who have filed in this cause their affidavit as such claimants, 
owners, or holders and given therein their several addresses: Ben- 
jamin Richardson, Daniel E. Sickles, William J. Kellv, J. B. Eck- 
ardt, Philetus Sawyer, F. A. Nims, J. E. Shaw, II. Hodgson, and 
Thomas White Ferry. | 
136 That the general or special examiner, or either of them, 
before whom any testimony is offered to be adduced by any 
holder, owner, or claimant shall cause such holder, owner, or claim- 
ant to give reasonable previous notice of not less than ten days of 
the time and place of the taking such offered testimony personally 
or by mail to every other holder, owner, or claimant known to be 
such by such examiner, and in particular to the foregoing-named 
rsons, who now appear on the records of this cause to be such 
10lders, owners, or claimants. . 
That such general or special examiner, or either of them, within 
ten days after the expiry of the four months allowed for testimony, 
report to this court the proofs, papers, and proceedings had before 
him under the authority of this order. 


137 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
ASHBEL GREEN and WILLIAM Bonn, Trustees, Compl’ts, 
v8. 
THE CHICAGO, SAGINAW AND CANADA RAILROAD Company, Def t. 


In this cause it is hereby stipulated that an order be made re- 
ferring to Henry M. Hinsdill, Esq., a general examiner of said 
court, to ascertain and determine the compensation which should 
be allowed to David D. Erwin, the receiver appointed herein, for his 
services as such receiver to January Ist, 1879. 

Jan’y 10, 1879. 


F. A. NIMS, Sol’r for Compl't. 
~ HUGHES, O’BRIEN & SMILEY, 
Sol’rs for Deft. 


Pea Ae cae ake eS ee 
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138 [Endorsed :] U. S. circuit court, west’n dist. of Mich., 

so.div’n. In equity. Ashbel Green et al., trustees, compl'ts, 
vs. C., S. & C. R. R. Co., def’t. Stipulation for order of reference to 
master to ascertain, &c., compensation for receiver. Filed January 
11, 1879. H. M. Hinsdill, clerk. 


139 Orders. 
THE Unitep STAaTEs OF AMERICA, t ‘ 


Western District of Michigan, Southern Division, 
| U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 13th day of January, in the year of our Lord 
one — hundred and seventy - nine, and of the Independ- 
ence of the United States of America the one hundred and third 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue Caicauo, SAGINAW AND CANADA RAILROAD Com- 
PANY, Defendant. 


In this cause, on reading and filing the stipulation signed by the 
solicitors for the respective parties thereto— 

Ordered, That it is hereby referred to Henry M. Hinsdill, Esq., a 
general examiner of this court, to ascertain and determine the com- 
pensation which should be allowed to David D. Erwin, the receiver 
— 2 — in this cause, for his services as such receiver to January 

st, | 


140 WestTERN District or MICHIGAN, 88: 


In the Circuit Court of the United States for the Sixth Circuit and 
Western District.of Michigan, Southern Division. In Equity. 


ASHBELL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
THE CICAGO, SAGINAW AND CANADA RAILROAD Company, Defend- 
ant. 


Henry M. Hinsdill, general examiner of said circuit court, being 
duly sworn, says that on the 15th day of January, A. D. 1879, he 
mailed a certified copy of the special order for proofs to F. A. Nims, 
at Muskegon, Michigan, postage paid. 

And that on the 2lst day of — A. D. 1879, he mailed a 
certified copy of said order, postage paid, to each of the following- 
named holders, owners, or claimants of the bonds and coupons of 


— @ ee — 
„ 
“a 


| 
; 


1 company to the address set opposite the names of each 
of them: 

=i Gen’l D. E. Sickles, 68 Madison Ave., New York city. 

William J. Kelly, Philadelphia, fa. 

Joel B. Erhardt, New York city. 
141 Philetus Sawyer, Oshkosh, Wis. 
J. A. Elwell, St. Louis, Mich. 

J. E. Shaw, East Saginaw, Mich. 

Hiram Hodgdon, Ashland, N. H. 

Thos. W. Ferry, Grand Haven, Mich. 

Jno. F. Betz, Philadelphia, Pa. 

Richard Peniston, “ 

B. F. Stevens, London, England. 

Capt. 14 Richardson, 63 East 125th St., New York city. 

Edward P. Ferry, Park City, Utah. 

William Bond, New York city. 

Ashbell Green, 0 

Wrought Iron Bridge Co., Canton, Ohio. 

Bower Estate, Philadelphia, Pa. 

Deidrich, 1 

And further deponent says not. 

HENRY M. HINSDILL. 


General Examiner. 
— and sworn to before me this 21st day of January, A. D. 
A. R CARRIER, 
Notary Public. 


[Endorsed :] No. 213, B. U.S. circuit court, west. dist. of Mich. 
In equity. Ashbell Green and William Bond, trustees, comp!’ts, us. 
The Chicago, Saginaw and Canada R. R. Co., def’t. Affidavit of 
H. M. Hinsdill, general examiner. (10.) Filed Jan’y 21, 79. H. 
M. Hinsdill, clerk. 


142 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 


us. 
Tux CuicaGo, SAGINAW AND CANADA RAILROAD Co., Defendant. 


Please to take notice that, in conformity to an order of said court 
made in this cause on the 11th day of January, 1879, the under- 
signed will offer testimony as to the bonds of the said Chicago, Sagi- 
naw and Canada Railroad Company, claimed by him, before Henry 
M. Hinsdill, Esq., general examiner of said court, at his office in 
the city of Grand Rapids, Michigan, on the 31st day of March, A. 
D. 1879, at the hour of two o’clock in the afternoon of that day. 

Yours, &c., F. A. NIMS. 


Muskegon, Mich., March 5, 1879. 


0 — —, 
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143 Western District or MIcHIGAN, | ss , 
County of Muskegon, 


Robert E. Bunker, of the city of Muskegon, in said county, being 
duly sworn, deposes and says that on the fifth day of March, 1879, 
he served upon— 


Maj. Gen. D. E. Sickles, 68 Madison Ave., New York city. 

William J. Kelly, Philadelphia, Pa. 

Joel B. Erhardt, New York city. 

Philetus Sawyer, Oshkosh, Wis. 

J. A. Elwell, St. Louis, Mich. 

J. E. Shaw, East Saginaw, Mich. 

Hiram Hodgdon, Ashland, N. H. 

Thos. W. Ferry, Grand Haven, Mich. 

Jno. F. Betz, Philadelphia, Pa. 

Richard Peniston, . 

B. F. Stevens, London, England. 

Capt. Benjamin Richardson, 63 East 125th St., New York city. 

Edward P. Ferry, Park City, Utah. 

William Bond, New York city. 

Ashbell Green, 17 

Wrought Iron Bridge Co., Canton, Ohio. 

Bower Estate, Philadelphia, Pa. 

Diedrich, “ 
a notice, a copy of which is hereto annexed, by depositing the same 
in the post office at the city of Muskegon, enclosed in a suitable 
envelope, with postage thereon duly prepaid, directed to the parties 

above named at the respective places above indicated, such 
144 places being, to the best knowledge, information, and belief 
of this deponent, their respective places of residence. 

Deponent further says that he made such service for and in be- 

half of F. A. Nims, Esq., of the city of Muskegon aforesaid. 
ROBERT E. BUNKER. 


— and sworn to before me this 12th day of March, A. D. 
[sEaL.] DAVID D. ERWIN, 
Notary Public, Muskegon County, Mich. 


[ Endorsed N No. 213. U. S. circ’t court, west. dist. Mich., southern 
division. Ashbel Green and William Bond, compl’ts, vs. The 
Chicago, Saginaw & Canada Railroad Company, defendant. Affi- 
davit of service of notice for taking proof of bonds of F. A. Nims. 
Filed March 17, 1879. H. M. Hinsdill, clerk. 
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145 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 7 ; 
_AsHBet Green and WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tux Cuicaco, SAGINAW AND CANADA RaILRoaD Co., Defendant. 


Foreclosure. 


Please to take notice that, in conformity to an order of said court 
made in this cause on the 11th — — January, 1879, the under 
signed will offer testimony as to the bonds of the —— Sag - 
inaw and Canada Railroad Company elaimed by him and by you, 
before Henry M. Hinsdill, general examiner of said court, at his 
office, in the city of Grand Rapids, on the ninth day of May, A. D. 
1879, commencing at the hour of ten o’clock in the forenoon of that 
day and continuing to suit the order of said general examiner. 

Yours, &c., BENJ. RICHARDSON, 
By MORRIS & UHL, 
His Solicitors. 
Philadelphia, April 28, 1879. 


146 Western District or MICHIGAN, \ pom 
County of Kent, Ge 


Lyman D. Morris, of the city of Grand Rapids, in said county, 
being duly sworn, deposes and says that on the 28th day of April, 
1879, he served upon— 

Maj. Gen. D. E Sickles, 68 Madison Ave., New York city. 

William J. Kelly, Philadelphia, Pa. 

Joel B. Erhardt, New York city. 

Philetus Sawyer, Oshkosh, Wis. 

J. A. Elwell, St. Louis, Mich. 

J. E. Shaw, East Saginaw, Mich. . 

Hiram Hodgdon, Ashland, N. H. 

F. A. Nims, Muskegon, Mich. 

Jno. F. Betz, Philadelphia, Pa. 

Richard Peniston, Philadelphia, Pa. 

B. F. Stevens, London, England. 

Ed ward P. Ferry, Park City, Utah. 

William Bond, New York city. 

Ashbel Green, New York city. 

Wrought Iron Bridge Co., Canton, Ohio. 

Bower Estate, gow — Pa. 

Diedrich, Philadelphia, Pa. 

John J. McCook, New York city. 

Chas. B. Alexander, New York city. 

Henry M. Alexander, New York city— 5 
a notice, a copy of which is hereto annexed, by depositing the same 
in a post-office box, in the city of Philadelphia, enclosed in a suit- 
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able envelope, with postage thereon duly prepaid, directed 

147 to the parties above named, at the pony earn — above 

indicated, such places being, to the best knowledge, informa- 

tion, and belief of this deponent, their respective places of residence. 

Deponent further says that he made such service for and in be- 
half of Benjamin Richardson, of New York city aforesaid. 


L. D. NORRIS. 
Subscribed and sworn to before me this 3rd day of — A. D. 
1879. OGDEN W. FERDON, 
Notary Public, Kent Co., Mich. 


IEndorsed.:] No. 213. U.S. circuit court for western district of 
Michigen, southern division. In 1 Ashbel Green et al., 
trustees, vs. Chicago, Saginaw & Canada Railroad Co. Affidavit of 
service of notice. Filed May 9, 1879. H. M. Hinsdell, cl’k. Nor- 
ris & Uhl, sol'rs for petitioner, Benjamin Richardson. 


148 The Circuit — of the United States for the Western District 
of Michigan. In Equity. 


ASHBEL GREEN, WILLIAM Bonp, Complainants, 
v8. 
Tue C¹HIC AGO, SAGINAW & CANADA RAILROAD CoMPANY. 


In this cause it is stipulated that an order may be entered on the 
10th day of May instant extending the time heretofore allowed for 
taking * before the general examiner, Henry M. Hinsdell, to 
the 11th day of June proximo, after which time either party may 
enter an order for the publication of the testimony and may notice 
the cause for hearing. 5 

Dated May Sth, 1879. 

: F. A. NIMS, Solicitor for Complainants. 
HUGHES, O’BRIEN & SMILEY, 

: Sol’s for Def l. 


It is further stipulated that the time fixed in the above stipula- 
tion be extended thirty days from said eleventh day of June, 1879. 


June 7th, 1879. 
F. A. NIMS, Sol’r for Complainanis. 
HUGHES, O’BRIEN & SMILEY, 
Def ts Sol’s. 


149 [Endorsed :] No. 213. U. S. cir. c’t, west. dist. of Mich. 
In equity. Ashbel Green et al. vs. The C., S. & C. R. R. Co. 
eee extending time before general ex’m’r. Filed May 10, 
* 1 * M. Hinsdill, clerk. Refiled June 11, 1879. H. M. Hins- 
ill, el'k. 
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150 Orders. 


Tue Unitep States oF AMERICA, \ es: 
Western District of Michigan, Southern Division, | ~° 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of — begun and held at the city 
of Grand — 2 on the 10th day of May, in the year of our Lord 
one thousand eight hundred and seventy-nine, and of the Inde- 
pendence of the United States of America the one hundred and 
third—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following; to 
wit: 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tare CHICAGO, SAGINAW AND CANADA RAIL ROAD Con- 
PANY, Defendant. 


In this cause, on reading and filing the stipulation of the parties 
herein, by their respective solicitors— 

Ordered, That the time heretofore given for taking proofs before 
Henry M. Hinsdill, general examiner of this court, be, and the same 
is hereby, extended until the 11th day of June, A. D. 1879, after 
which time either party may enter an order for the publication of 
the testimony and may notice the cause for hearing. 


151 Orders. 


THE Unitep States oF AMERICA, ; ies 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 3d day of June, in the year of our Lord 
one thousand eight hundred and seventy-nine, and of the Inde- 
pendence of the United States of America the one hundred and 


— “—“third—present, the Honorable Solomon L. Withey, district judge— 


among the proceedings then and there had were the following, to 
wit: 


— — 


62 BENJAMIN RICHARDSON 4 HENRY DAY; c., vs. 


Asnpet Green and WILLIAM Bonn, Trustees, Complain- 


é é . 2 
18 — — 
* 


ants, 
ve. 213, B. 
| THe CHICAGO, SAGINAW AND CANADA RAILROAD ComPANY, 
| Defendant. | 

1 On application of Hughes, O’Brien and Smiley, solicitors for the 

1 defendant— ä 

1 Ordered, That the depositions on file in the above-mentioned cause | 

be, and the same are hereby, opened. 

| | 152 Orders. 

| Tue Unitep States oF AMERICA, j 

| Western District of Michigan, Southern Division, 

| U. S. Court. 


| At a session of the circuit court of the United States for the sixth 
1 circuit and western district of Michigan, begun and held at the city 
) of Grand Rapids on the 11th day of June, in the year of our Lord 
one thousand eight hundred and seventy-nine, and of the Independ- 
| ence of the United States of America the one hundred and third— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Com- — 

plainants, 

| vs. No. 213, B. | 

Tae CHICAGO, SAGINAW AND CANADA RAILROAD Com- aie a 
PANY, Defendant. 


In this cause, on reading and filing the stipulation of the parties 
herein, by their respective solicitors— | . 

Ordered, That the time heretofore given for taking proofs before 
Henry M. Hinsdill, general examiner of this court, be,and the same 
is hereby, extended thirty days from the 11th day of June, 1879. 


153 The Circuit Court of the United States fur the Western Dis- 
trict of Michigan. In Equity. 


AsHBEL GREEN and WILLIAM Bonn, Compl’ts, 
v8. 
THE CHICAGO, SAGINAW AND CANADA RAILROAD Company, Def 't. 


In this cause it is stipulated that an order may be entered on the > 
lith day of July instant extending the time heretofore allowed for . #- 
taking proofs before the general examiner, Henry M. Hinsdill, sixty 
days from said 11th day of July, after which time either party may 
enter an order for the publication of the testimony and may notice 
the cause for hearing. 

July 2nd, 1879. 

F. A. NIMS, Sol’r for Compl'ts. 
HUGHES, O’BRIEN anp SMILEY, 
Sol'rs for Def t. 7 
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154 [Endorsed :] No. 213. Western district of Michigan. In 

equity. Ashbel Green ef al., compl’ts, vs. C., S. and C. R. R. 
Co., def’t. Stipulation extending time for taking proofs.- (14.) 
Filed July 5, 1879. H. M. Hinsdill, clerk. 


155 Orders. 


Tue Unitep States oF AMERICA, N * 
Western District of Michigan, Division, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan n and held at the cit 
of Grand Rapids on the 11th day of July, in the year of our Lo 
one thousand eight hundred and seventy-nine, and of the Inde- 

ndence of the United States of America the one hundred and 
ourth—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


AsHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue CHICAOO, SAGINAW AND CANADA RAILROAD Com- 
PANY, Defendant. 


In this cause, on reading and filing the stipulation of the parties 
herein, by their respective solicitors— 

Ordered, That the time heretofore given in which to take proofs be- 
fore Henry M. Hinsdill, general examiner of this court, be, and the 
same is hereby, extended 60 days from July 11th, 1879, after which 
time either party may enter an order for the publication of the testi- 
mony aud may notice the cause for hearing. 


156 The Circuit Court of the United States for the Western Dis- 
trict of Michigan. In Equity. 


— GREEN, WILLIAM Boxp 
v8. 
Tue Cuaicaco, Saginaw & CANADA Raiiroap Co. 


In this cause it is stipulated between the parties, by their re- 
ron solicitors, that an order may be entered appointing Daniel 
rcoran, Esq., of 514 Walnut St., Philadelphia, as a special exam- 
iner to take evidence in Philadelphia aforesaid. 
Dated November 22, 1879. 
F. A. NIMS, Sol’r for te, 
HUGHES, O’BRIEN & SMILEY, 
Solicitors for De t. 
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1 ——— No. 213. U. S. cir. c't, west. dist. of Mich. Ash - 
i bel Green et al. vs. The Chicago, Saginaw & Canada R. R. Co. Stip- 
ii ulation. (15.) Filed Dec. 9, 1879. H. M. Hinsdill, clerk. 


157 Orders. 
Tue UNITED STATES OF AMERICA, 2 5 
Western District of Michigan, Southern Division,, | 
U. S. Court. ö 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city : 
of Grand Rapids on the 9th day of December, in the year of our : 
Lord one thousand eight hundred and seventy-nine, and of the In- 
dependence of the United States of America the one hundred and 
a fourth—present, the Honorable Solomon L. Withey, district judge— 
if among the proceedings then and there had were the following, to 
wit: 


i ASHBEL GREEN and WILLIAM Box, Trustees, Com- 
4 plainants, 
i v8. No. 213, B. 
THe CHICAOO, SAGINAW AND CANADA RAILROAD Com- 
} PANY, Defendant. ) 


In this cause, a stipulation between the parties, by their respective 
— dated the 22nd day of November, 1879, having been duly 7 
It is ordered that Daniel Corcoran, of 514 Walnut street, in the 
city of Philadelphia, be, and he is hereby, appointed a special ex- 
aminer in this cause to take proofs as to the ownership of any bonds 
purporting to have been issued by the defendant, and that any and i 
all claimants of any such bonds or of the coupons thereof appear 
before the said examiner at any time within thirty days and pro- 
duce and surrender to said examiner any such bonds or cou- 
158 ns held by them or account for the same, to be returned 
y said special examiner to this court, together with their 
testimony relating thereto. 

It is further ordered that within ten days the clerk of this court 
send by mail a certified copy of this order to the address of each 
owner, holder, or claimant of any of the bonds or coupons of the 
said defendant, so fur as the same are known to him. 4 

And, further, that said special examiner, before proceeding to hear 
any proofs or take any evidence herein, first give five days’ notice 
thereof by mail, postage prepaid, to each person owning or claiming 
to own any of the bonds and coupons issued by said defendant, so 
far as the same are known to him, and especially to the following: 

Benjamin Richardson, Daniel E. Sickles, New York; William J. 
Kelley, Philadelphia; J. B. Erhardt, New York city; Philetus 
Sawyer, Oshkosh, Wisconsin; F. A. Nims, Muskegon, Michigan; J. 
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E. Shaw, East inaw, Michigan; J. A. Elwell, St. Louis, Mich- 

igan; H. Hodgson, Ashland, New Hampshire; Thos. W. 
159 Ferry, Grand Haven, Mich. ; John F. Bets, Philadelphia, Pa.; 

Richard Penniston, Philadelphia, Pa.; B. F. Stevens, London, 
England; Edward P. Ferry, Park City, Utah; William Bond, New 
York city; Ashbel Green, New York city; Wrought Iron Bridge 
Company, Canton, Ohio; Bower’s Estate, Philadelphia, Pa.; —— 
Deidrich, Philadelphia, Pa. 

And, further, that within ten days after the expiration of said 
thirty days allowed for the taking of proofs hereunder the said 
special examiner report to this court the proofs, papers, and pro- 
ceedings had before him under the authority of this order. 


160 Orders. 


Tue Unitep States OF AMERICA, \ * 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 21st day of January, in the year of our Lord 
one thousand eight hundred and eighty, and of the Independence of 
the United States of America the one hundred and fourth—present, 
the Honorable Solomon L. Withey, district judge—among the pro- 
ceedings then and there had were the following, to wit: 


v8. 
THE CuicaGo, SAGINAW AND CANADA RAILROAD CoMPANY, 


AsnRRT. Gaxxx aud WILLIAM Bonn, Trustees, Complainants, 
218, B. 
Defendant. 


In this cause, on reading and filing the stipulation of the parties 
herein, by their —— solicitors, and the time for taking testi- 
mony in this cause before Henry M. Hinsdill, the general examiner 
of this court, having expired, on motion of Hughes, O’Brien and 
Smiley, solicitors for defendant— 

Ordered, That the time for taking proofs herein be, and the same 
7 — , Closed, and that the same pass by publication into the 
clerk’s office. 


161 (Copy.) 


For value received I — sell, assign, transfer, and set over to 
John A. Elwell, of St. Louis, 


ichigan, twelve — bonds 
_ of $1,000 each of the Chicago, —— and Canada Railroad Com- 


pany, with interest coupons attached, being bonds numbered 4251, 


4252, 4253, 4254, 4255, 4256, 4257, 4258, 4259, 4260, 4261, & 4262, of 
which bonds I am the lawful owner, and which have been produced 


— — in a certain cause now pending in the circuit court of 
* 


1 — — for the sixth circuit and western district of Michi- 
181 


— 
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gan, wherein Ashbel Green and William Bond, trustees, are com- 
lainants and the said railroad company is defendant, which cause 
is prosecuted for the foreclosure of the mortgage securing said bonds; 
and I hereby authorize the said Elwell or his assigns, in my name or 
otherwise, to take any necessary steps for maintaining said bonds, | 
receiving the proceeds thereof, either in case of payment or the pro - 
portion of the proceeds of any sale of the mortgage premises to 
which they may be entitled, or to do any other act or thing neces- | 
sary or advisable for the purpose of securing payment thereof. 


ated at Muskegun, Mich., this 17th day of mber, A. D. 1880. 
F. A. NIMS. 


162 Western District or MICHIGAN, \ a 
County of Kent, : 


I, John McQuewan, a notary public in and for Kent county, Mich- 
igan, do hereby certify that I have examined and carefully com 
the foregoing copy of assignment of twelve bonds of the Chicago, 
Saginaw and Canada Railroad Company by F. A. Nims to John A. 
Elwell, and the said copy is a true and correct transcript of the orig- 
inal thereof. 

In witness whereof I have hereunto set my hand, as notary, at 
Grand Rapids, Michigan, this 10th day of March, A. D. 1881. 

: JOHN McQUEWAN, 
Notary Public in and for Kent County, Michigan. 


[Endorsed:] No. 213, B. U. S. circuit court, western dist. Mich., 
southern division. In equity. Ashbel Green and Wm. Bond, 
trustees, complainants, vs. The Chicago, Saginaw and Canada R. R. 
Co., defendant. Certified copy of assignment of 12 bonds of 
1,000.00 each from F. A. Nims to John A. Elwell. (16.) Received 
and filed with me this 10th 7 of March, 1881. Henry M. Hins- 
dill, examiner in said cause. Filed March 10th, 1881. H. M. Hins- 


dill, clerk. 


163 (Copy.) 


For value received I — assign, transfer, and set over to 
John A. Elwell, of St. Louis, Michigan, thirty-eight first- mortgage 
bonds of one thousand dollars ($1,000.00) each of the Chicago, Sagi- 
naw and Canada Railroad Company, with interest coupons attached, 
being bond- numbered eight hundred and one (801) to eight hun- 
dred and thirt — — (838), inclusive, uf which bonds I am the law- 
ful owner and which have been produced and proved by me in a 
certain cause now pending in the circuit court of the United States 
for the sixth circuit and western district of Michigan, wherein Ash- 
bel Green and William Bond, trustees, are complainants and the 
said railroad company is defendant, which cause is prosecuted for 
the foreclosure of the mo securing said bonds; and I do 


hereby authorize said Elwell to have the amounts due on said bonds 
ascertained and computed apart from any other bonds owned and 
proved by me in said cause, and to have and receive the proceeds 


: 
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thereof when realized on sale of suid bonds, and to use my name if 
necessary for acquiring full and complete control of said bonds and 
the proceeds thereof, and to give any receipts in my name in order 
to acquire the same. 

Witness my hand and seal, at the city of New York, this 24th 


day of January, A. D. 1881. 
D. E. SICKLES. (seat.] 


164 Western District or MICHIGAN, \ ** 
County of Kent, ; 


I, John McQuewan, a notary public in and for Kent county, 
Michigan, do hereby certify that I have examined and carefully 
* — the ſoregoing copy of assignment of thirt * bonds of 
the Chicago, Saginaw Canada Railroad Company, . E. Sickles 
to John A. Elwell, and the said copy is a true and correct tran- 
script of the original thereof. 

In witness whereof I have hereunto set my hand, as notary, at 
Grand Rapids, Michigan, this 10th day of March, A. D. 1881. 

JOHN McQUEWAN, 
Notary Public in and for Kent County, Michigan 


[Endorsed:] No. 213, B. U. 8. circuit court, western district 
Mich., southern division. In — Ashhel Green and Wm. Bond, 
trustees, complainants, vs. The Chicago, Saginaw and Canada R. R. 
Co., defendant. Certified copy of assignment of 38 bonds of $1,000.00 . 
each from D. E. Sickles to John A. Elwell. Received and filed with 
me this 10th day of March, 1881. Henry M. Hinsdill, examiner in 
said cause. (17.) Filed March 10th, 1881. H. M. Hinsdill. clerk. 


165 The Cireuit Court of the United States for the Western District 
of Michigan. In Equity. 


ASHBEL GREEN and WILLIAM Bonp 
v8. 
THe Cuicaco, Saginaw & CANADA RariRoaD ComPany. 


In this cause it is stipulated between the parties, by their respective 
solicitors, that the time for taking proofs herein be, and hereby is, 
extended until the tenth day of October next, but this agreement 
shall not prejudice the noticing of said cause for hearing and the 
placing the same on the calendar for the next (October) term of this 
court. 

Dated August 6, 1881. 

F. A. NIMS, Sol’r for Compl'te. — 
HUGHES, O’BRIEN & SMILEY, 
Solicitors for Defendant. 


— ] No. 213, B. U. S. circuit court, west. dist. of Mich. 
Ashbel Green ef al. vs. The Chi Saginaw & Canada R. R. Co. 
Stipulation. Filed Aug. 12th, 1881. Henry M. Hinsdill, clerk. 
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166 Orders. 


Tue Unitep States or AMERICA, \ nan 
Western District of Michigan, Southern Division, j ~* 


U. S. Court. | 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 12th day of August, in the year of our Lord 
one thousand eight hundred and eighty-one, and of the Independ- 
ence of the United States of America the one bundred and sixth— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Com- 
plainauts, 
v8. No. 213, B. 
Tue CHICAGO, SAGINAW AND CANADA RAILROAD Com- 
PANY, Defendant. 


In this cause, an order having been made January 11th, 1879, 
having reference to the taking of proofs herein, and the time limited 
in said order for that purpose having expired, and upon filing a 
stipulation signed by the solicitors for the complainants and de- 
fendant, respectively, consenting thereto, it is ordered that the time 
for taking proofs under the order above referred to be and is ex- 
tended until the tenth day of October, 1881, during which time 
oy may be taken as provided in said. order of January 11th, 


167 In the Circuit Court of the United States for the Western 
District of Michigan, Southern Division. In Equity. 


The answer of The Chicago, Saginaw & Canada Railroad Company, 
defendant, to the bill of complaint of Ashbel Green and William 
Bond, trustees, complainants. 


_ This defendant, saving and reserving to itself all benefit of excep- 
tion to the errors in the said bill of complaint contained, answering, 


says: 
tt admits that it is a corporation having its authority and exist- 
ence under the laws of the State of Michigan, and that it became 
such at the time alleged in the said bill, and that it has all the 
— rights, privileges, and franchises which are granted by the 
aws of the State of Michigan to railroad companies; that the object 
of its organization was the construction and maintenance of a rail- 
road from the city of Grand Haven, in the county of Ottawa, through 
divers counties in the said State of Michigan, to St. Clair, in the 
county of St. Clair, in said State, a distance of about 220 miles, as 
alleged in said bill; and, further, that it commenced the construc- 
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tion of its said line and has, in pursuance of its said — 
constructed and is now operating a portion thereof. 
168 It admits that on or before the 15th of May, 1873, the 
directors of this defendant adopted resolutions to issue its 
bonds, as alleged in said bill, and that on the 21st day of May, 1873, 
it did make and execute a trust deed, in the nature of a mortgage, 
to the said complainants as trustees for the holders of any bonds 
which might be issued by this defendant in pursuance of the reso- 
lutions above mentioned. 

And it admits that Schedule A, attached to the said bill of com- 
laint, except the signing and execution, is a copy of said mo . 
t further admits that the terms of such mortgage were as alleged in 

said bill, and that afterwards, prior to the 5th day of J aly. 1873, the 
said mortgage was duly recorded. It admits the making of its 
bonds in the amount and upon the terms alleged in said bill, and 
that interest warrants or coupons representing the interest which 
might fall due from time to time thereon were attached to said 
bonds. It also admits that the said complainants, trustees, en- 
dorsed upon the said bonds severally their certificate, as provided in 
the said bonds It admits the sale of certain of said bonds, but it 
denies the sale thereof to a great number of individuals, partner- 
ships, firms, or corporate bodies, and it denies that it has actually 

sold to exceed the amount of 163 of said bonds. It expressly 
168} denies that the sum of $4,333,000 of said bonds have been 

sold or are now outstanding as a valid claim against the 
defendant for any purpose whatever. It admits that from time to 


time prior to the filing of the said bill divers of said bonds other 


than those above mentioned which were actually sold were hypoth- 
ecated with different individuals, and that a considerable number 
are now outstanding of those so pledged ; that oue Benjamin Rich- 
ardson, of the city of New York, claims to be the pledgee of 600 of 
said bonds, but this defendant denies that he has any interest what- 
ever in said 600 bonds or that the same constitute any claim what- 
ever against this defendant; that the said Benjamin Richardson 
also claims to have some right or interest in 2,974 other of said 
bonds, but this defendant denies that the said last-mentioned bonds 
were ever issued or hypothecated,.or that they ever left the posses- 
sion of said company, and that the same constitute no claim what- 
ever against this defendant; that other parties did receive from 
time to time bonds as- pledges for the advancement of monies, and 
that such parties now hold the same, upon what particular title or 
right this defendant is unable to state and leaves the proof thereof 
to the complainants or other parties in interest; but it denies 
169 that there are outstanding bonds other than the 163 men- 
tioned as having been sold, whether held as pledges or other- 
wise, to exceed the number of five hundred. It admits that at the 
time alleged in said bill it made default in the payment of interest, 
but it denies that the amount of interest alleged in said bill was 
due at the date stated. ; 
It also admits that on the first day of November, 1876, it also 
made default in the payment of the interest, but it deuies that the 


pr 
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sum alleged in said bill was then due on that account. It also 
denies that the sum of $303,300 was due at the date of the filing of 
said bill on account of interest upon the said mortgage and out- 
standing bonds. As to whether, by reason of the suid failure to 
pay the interest on said bonds, the whole sum secured and out- 
stunding became due, as alleged in said bill, defendant leaves the 
complainants to maintain; but it admits that such interest as ma- 
tured on the bonds outstanding, actually issued or pledged by this 
defendant, was in default at least 6 months prior to the filing of said 
bill, as therein alleged. 

And this defendant submits its rights to this honorable court as 
to the amuunt of its indebtedness, as the proofs of the parties in in- 
terest elaiming to hold bonds issued by this defendant shall show. 

THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
By HUGHES, O’BRIEN & SMILEY, Its Solicitors. 


170 [Endorsed :] No. 213, B. Circuitcourt of the U. S., west. 
dist. of Michigan, southern division. In equity. Answer of 
the W * & Canada R. R. Co. (19.) Filed Sept. 22nd, 


1881. insdill, clerk. Hughes, O’Brien & Smiley, def 't's 
solicitors. 
171 Subpena. 


Unitep STATES OF AMERICA: 


Circuit Court of the United States for the Sixth Circuit and Western 
District of Michigan, Southern Division. In Equity. 


The President of the United States of America to Andrew Thomp- 
son : 


You are hereby commanded that, laying aside all and singular 
your business and excuses, you be and appear before Henry M. 

insdill, general examiner for the sixth circuit and western district 
of Michigan, at his office, in the United States court building, in 
the city of Grand Rapids, in said district, on Wednesday, the 28th 
day of September, A. D. 1881, at 10 o’clock a. m. of said day, then 
and there to testify and give evidence in a case to be tried, wherein 
Ashbel Green & William Bond, trustees, are complainants and The 
Chicago, Saginaw and Canada Railroad Company is defendant, on 
behalf of certain creditors of the defendant, and bring with you 
the accounts, account books, vouchers, and papers of Edward P. 
Ferry, once treasurer of the said defendants corporation thut you 
control and which concern and cover the said treasurer’s business. 
Hereof fail not, under the penalty of what may befall you thereon. 

Witness the Honorable Morrison R. Waite, chief justice of the 
Supreme Court of the United States, and the seal of said court, at 
Grand Rapids, this 24th day of September, in the year of our Lord 
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one thousand eight hundred and eighty-one, and of the Independ- 
ence of the United States of America the one hundred and sixth. 
DLsxAL.] HENRY M. HINSDILL, Clerk. 


NORRIS & UHL, 
Solicitors for Wrought Iron Bridge Company 


of Canton, Ohio. 
BENJAMIN RICHARDSON, 
J. H. McCHESNEY, 
JOHN BOWER & CO., & 
ESTATE OF C. P. — 


[Endorsed :] No. 213, B. Circuit court of the United States, west- 
ern district of Michigan, southern division. Ashbel Green d al., 
trustees, vs. Chicago, Saginaw & Canada Railroad Co. Subpoena. 
(20.) Filed Sept. 27th, A. D. 1881. H. M. Hinsdill, clerk. 


Western District or MICHIGAN, 88: 


I hereby certify and return that on the 24th day of September, A. 
D. 1881, — the within writ upon the within-named Andrew 
Thompson by reading to him said writ and by showing the seal of 


the court impressed thereon. 
JAMES MONROE, 
US. Marshal, 
By HORACE TOMPKINS, Dept. 


Travel, 35 miles $2 10 
1 50 
—ͤ 8 4 90 


172 In the Circuit Court of the United States for the Western 
District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonp, Complainants, 
v8. 
THe Chicado, SIN AW AND CANADA Rattroap Company, De- 
fendants. 


The replication of Ashbel Green and William Bond, complainants, 
to the answer of The Chicago, Saginaw and Canada Railroad Com- 
pany, defendants. 


These repliants, saving and reserving to themselves now and at 
all times hereafter all and all manner of benefit and advantage of 
exception which may be had or taken to the manifold insufficiencies 
of the said answer, for replication thereunto, say that they will aver, 
maintain, and prove their bill of complaint to be true, certain, and 
sufficient in the law to be answered unto, and that the answer of the 
defendants is uncertain, untrue, and insufficient to be replied unto 
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by these repliants, without this, that any other matter or thin 
whatsoever in said answer contained muterial or effectua 
173 in the law to be replied unto and not herein and hereby well 
and sufficiently replied unto, confessed and avoided, traversed 
or denied, is true; all of which matters and things these repliants 
are and will be ready to aver, maintain, and prove as this honorable 
court shall direct, and humbly prays as in and by their said bill they 


have already prayed. 
F. A. NIMS, 
Solicitor for Compl't-. 


[Endorsed :] No. 213, B. Circuit court of the United States for 
the sixth circuit and west’n dist. of Mich. In equity. Ashbel Green 
et al., compl'ts, vs. The — Saginaw and Canada Railroad Com- 
pany, def’t. Replication to def’t’s answer. (21.) Filed Sept. 27th, 
1881. H. M. Hinsdill, clerk. F. A. Nims, sol’r for compl’ts. 


174 The Circuit Court of the United States for the Western Dis- 
trict of Michigan. In Equity. 


ASHBEL GREEN & WILLIAM Bonp 
v8. 
Tue CHICAOGO, SAGINAW & CANADA RAILROAD CoMPANY. 


In this cause it is stipulated between the parties, by their respect- 
ive solicitors, that the order pro confesso entered herein on the 8th day 
of March, 1877, may be set aside without terms, and that within 
fifteen —— the said defendant may file an answer and serve a copy 
on the solicitor for complainant-. 


Dated Sept. 21, 1881. 
F. A. NIMS, Sol’r for Compl't-. 
HUGHES, O’BRIEN XK SMILEY, 
Sol’rs for Defendant. 


[Endorsed :] U. S. cir. c’t, west. dist. of Mich. Ashbel Green e al. 
vs. The C., S. & C. R. R. Co. Stipulation. Filed September 28th, 
1881. H. M. Hinsdill, clerk. 


175 N Orders. 


Tue Unitep States or AMERICA, ; 
Western District of Michigan, Southern Division, 
II. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 28th day of September, in the year of our 
Lord one thousand eight hundred and eighty-one, and of the Inde- 
pendence of the United States of America the one: hundred and 
sixth—present, the Honorable Solomon L. Withey, district judge— 
— the proceedings then and there had were the following, to 
wit: 
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ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
THe CHICAGO, SAGINAW AND CANADA RAILROAD Con- 
PANY, Defendant. 


On reading and filing stipulation of the parties herein, signed by 
their respective solicitore— 

Ordered, That the order pro confesso heretofore entered in this 
cause on the 8th day of March, 1877, be, and the same is hereby, 
set aside without terms, and that within 15 days from September 
2lst, 1881, said defendant file an answer and serve a copy thereof on 
the solicitor for complainant-. 


176 The Circuit Court of the United States for the Western 
District of Michigan. 


AsnRRL Green & WILLIAM Bonp 
v8. 
Tue Cuicaco, Saginaw, & CANADA RaILRoaD CoMPANY. 


It is agreed between S. J. O’Brien, who appeared on the examina- 
tion of John A. Elwell for D. E. Sickles, and L. D. Norris, who 
N N for Benjamin Richardson and others, that the examiner, 

M. Hinsdill, may read over to said witness the evidence 
fore given by him without our being present, and that minor cor- 
rections may be made in the said evidence by the said examiner, 
but the evidence as taken shall not be added to or stricken out, 
except to make grammatical and other minor corrections. 

Dated Oct. 18, 1881. 

8. J. O’BRIEN. 


L. D. NORRIS. 


n [Endorsed J No. 213, B. U. S. cir. Gt, west. dist. of Mich. 
Ashbel Green et al. vs. The C., S. & C. R. R. Co. Stipulation 
as to reading testimony. Filed Oct. 18, 1881. H. M. Hinsdill, clerk. 


178 The people of the State of New York, by the grace of God 
free and independent, to all to whom the- present - shall come 

and may concern, Greeting: 8 
Know ye that we, having examined the records and files in the 
office of the clerk of the county of New York and clerk of the su- 
preme court of said State for said county, do find a certain 
Dr. s.] order there remaining in the words and figures following, to 

wit: 


179 At a special term of the supreme court of the State of New 
York, held in and for the city and county of New York, at 
the county court-house, said city, October 26th, 1881. 
Present: Hon. George C. Barrett, justice. 
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Dat. ©. SicxLxs and Others 
ag ot 
BENJAMIN RICHARDSON and Others. 


On reading the affidavit of Benjamin Richardson, dated October 
11th, 1881, and the order to show cause, of same date, granted upon 
said affidavit, and proof of due service, to wit, admission of service 
upon each of the parties to this suit, and on the pleadings and pro- 
ceedings in this suit, and the case on appeal as settled, printed, and 
filed in the office of the clerk of this court, the county clerk, and on 
the opinion of the general term of this court reversing the judgment 
of the special term in this suit, and the order entered thereon on 
October 17th, 1881, now on file in this court, and on reading and 
filing the affidavit of Joseph Kuntzman, dated October 19th, 1881, 

and the order to show cause granted thereon, and after hear- 
180 ing Dexter A. Hawkins, of counsel for defendant Richardson, 

and Elihu Root, of counsel for plaintiffs, it is hereby ordered 
that said order of October 17th, vacating the receivership and directing 
the return of the 3,574 railroad bonds described therein to defendant 
Richardson, be modified so as to read as follows: It is hereby ordered 
that the order appointing Henry A. Smalley receiver of the three 
thousand five hundred and seventy-four (3,574) bonds of the Chicago, 
Saginaw and Canada Railroad Company of one thousand dollars 
each, mentioned and described in the complaint and answer herein, 
be, and the same hereby is, vacated and set aside, and the said re- 
ceiver, his attorneys and agents, and the said Mercantile Safe Deposit 
Company of the City of New York, with whom said bonds were de- 
posited by said receiver fur safe keeping, be, and hereby are and 
each of them is, authorized and directed forthwith to deliver said 
twenty-nine hundred and seventy-four (2,974) bonds and the wooden 
trunk containing the same and the said six hundred (600) bonds 
and the tin trunk containing the same, total, 3,574 bonds, to the clerk 
of the United States circuit court for the western district of Michigan, 
to be received and held by said clerk as exhibits of Benjamin Rich- 

ardson in a certain cause brought for the foreclosure of the 
181 mortgage whereby the said bonds with other bonds were se- 

cured and now pending in the said circuit court, wherein 
Ashbel Green and William Bond are complainants and the defend- 
— — Chicago, Saginaw and Canada Railroad Company, is de- 
endant. 


fOn margin i G. B. 
Endorsed: Filed Oct. 26th, 1881.) 
Endorsed :] Supreme court. Daniel E. Sickles e al. vs. Benjamin 


Richardson ef al. Order vacating receivership. Hawkins & Ged- 


ney, att ys for defendant-. Benjamin Richardson, 111 Broadway, 
N. Y. city, N. Y. 


182 All which we have caused by these presents to be exempli- 
1 — and the seal of our said supreme court to be hereunto 
affix 
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Witness George C. Barrett, justice, at the city of New York, the 
twenty-seventh day of October, in the year of our Lord one thousand 
eight hundred and eighty-one, of our Independence the one hundred 


and sixth. 
[SEAL] WILLIAM A. BUTLER, Clerk. 


I, George C. Barrett, presiding justice of the supreme court court 
of the State of New York for the city and county of New York, do 
hereby certify that William A. Butler, whose name is subscribed to 
the — exemplification, is the clerk of the said county of New 
York and clerk of said supreme court for said county, duly ap- 
pointed and sworn, and that full faith and credit are due to his 
official acts. I further certify that the seal affixed to the exempli- 
fication is the seal of our said supreme court, and that the attesta- 
tion thereof is in due form. 

Dated New York, Oct. 27, 1881. 7 
GEO. C. BARRETT, J’s’e. 


183 State or New YORK, fin 
City and County of New PForłk,, 


I, William A. Butler, clerk of the supreme court of said State, in 
and for the city and county uf New York, do hereby certify that 
George C. Barrett, whose name is subscribed to the preceding cer- 
tificate, is presiding justice of the supreme court of said State, in 
and for the city and county of New York, duly elected and sworn, 
and that the signature of said justice to said certificate is genuine. 

In testimony whereof I have hereto set my hand and affixed the 
seal of the said court this 27 day of October, 1881. 

Dr. s.] WILLIAM A. BUTLER, Clerk. , 


$1.00. 


[Endorsed :] No. 213, B. N. V. supreme court. Daniel E. Sickles 
and others ag’s Benjamin Richardson and others. Exemplified 
copy order vacating receivership of 3,574 C., S. & C. R. R. Co. bonds 
and directing them to be delivered to clerk of U. S. C. court of W. 
dist. of Michigan as exhibits of Benjamin Richardson in foreclosure 
suit therein pending. (24.) Hawkins & Gedney, 111 Broadway, 
New York. Filed Nov. 3d, 1881. H. M. Hinsdill, clerk. 


184 The Circuit Court of the United States for the 6th Circuit 
- and Western District of Michigan, Southern Division. In 


Equity. 
ASHBEL GREEN and WII LIAM Bonn, Trustees, Compl't-, 


v8. 
THe Cuicaco, SAGINAW AND CANADA RAILNOAD Company, Def to. 


In this cause, on reading & filing an exemplified copy of an 
order made at a special term of the supreme court of the State of 
New York, held in and for the city and county of New York, at the 
county court-house, in said city, on the 26th day of October instant, 
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in the cause wherein Daniel E. Sickles and others, plaintiffs, & Ben- 
jamin Richardson & others, defendants, were parties, wherein, among 
other things, it was ordered and decreed— 

That an order made in said last-named cause on the 17th day of 
October instant, vacating the receivership before that had in said 
cause & directing the return of the 3,574 railroad bonds to said 

defendant Richardson, be modified so as to read as follows: 
185 “It is hereby ordered that the order appointing Henry A. 

Smalley receiver of the three thousand five hundred and 
seventy-four (3,574) bonds of the Chicago, Saginaw & Canada Rail- 
road Company of one thousand dollars each, mentioned and de- 
scribed in the complaint & answer herein, be, & the same hereby is, 
vacated & set aside, & the said receiver, his attorneys & agents, & the 
said Mercantile Safe Deposit Company of the City of New York, with 
whom said bonds were deposited by said receiver for safe keeping, 
be, & hereby are & euch of them is, authorized and directed forth- 
with to deliver said twenty-nine hundred and seventy-four (2,974) 
bonds & the wooden trunk containing the same and the (600) six 
hundred bonds & the tin trunk containing the same, total, 3,574 
bonds, to the clerk of the United States circuit court for the western 
district of Michigan, to be received and held by said clerk as ex- 
hibits of Benjamin Richardson in a certain cause brought for the 
foreclosure of the mortgage whereby the said bonds with other bonds 
were secured & now pending in the said circuit court, wherein Ash- 
bel Green & William Bond are complainants & the defendant, The 
Chicago, Saginaw & Canada Railroad —— is defendant ;” 

And on motion of Norris & Uhl, solicitors for said Ben- 

186 jamin Richardson, intervening bondholder & claimant in this 

cause : 

It is now by this court ordered that the clerk of this court 
do receive the bonds aforesaid under the order aforesaid & file said 
bonds with the other proofs in this cause as the exhibits of said 
Richardson ; that for the more convenient transmission of said bonds 


to the custody of this court the clerk is authorized & empowered, 


under his official hand & the seal of this court, to deputize Dexter A. 
Hawkins, of 111 Broadway, New York city, as custodian & messen- 
ger to receive said bonds & transmit the same by express company 
to the said-clerk, & that said Hawkins be furnished with an exem- 
plified copy of this order as his authority herein, together with the 
deputization as aforesaid. 

We have no objection to the appointment of Dexter A. Hawkins 
as messenger & custodian to receive and send by express company 
aforesaid bonds to the clerk of this court. 

HUGHES, O’BRIEN & SMILEY, 
Solicitors for Dan’l E. Sickles & the Defendant. 


Allowed & approved: 


S. L. WITHEY, 
District Judge. 
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187 [Endorsed :]. No. 213, B. United States circuit court, west. 

dist. Mich., south. div. In equity. Ashbel Green et al., 
compl'ts, vs. Chicago, Saginaw and Canada R. R. Co., def t. Ex- 
emplified copy of order authorizing clerk to receive and file 3,574 
bonds as exhibits of Benjamin Richardson and deputizing Dexter 
A. Hawkins custodian and messenger. (25.) Filed November 3, 1881. 
H. M. Hinsdill, clerk. 


188 The Circuit Court of the United States for the 6th Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
Asneer Green & WILLIAM Bonp, Trustees, Compl'ta, 
v8. 
Tux Cuicaco, Saginaw & CANADA RAILNOAD Company, Def te. 


To Henry A. Smalley, his attorneys and agents, and espeeiall 
the Mercantile Safe Deposit Company of the City of New York: 
You are herewith served with an exemplified copy of an order 
made in this cause, & you are requested to deliver to Dexter A. 
Hawkins, of 111 Broadway, New York (hereby made my deputy 
custodian & — to receive the same, & send them by express 
Co. to my office under authority of said order), the thirty-five hun- 
dred and seventy four (3,574) bonds mentioned and described in 
said order—that is to say, twenty-nine hundred & seventy-four 
(2,974) bonds in a wooden trunk & the said wooden trunk & six 
hundred bonds in a tin trunk, & the said tin trunk by the said order 
appearing to be in custody of the said The Mercantile Safe 
189 Deposit Company of the City of New York; and this shall 
be your sufficient warrant therefor. 
Witness my official signature & the seal of the said court this 3 
day of November, A. D. 1881, at the court-house, in Grand Rapids, 


Michigan. 
H. M. HINSDILL, 
Clerk of the said Circuit Court. 


[Endorsed :] No. 213, B. United States circuit court, western 
dist. Mich. Ashbel Green et al., compl’ts, vs. Chicago, Saginaw & 
Canada R. R. Co., def’t. Clerk’s order deputizing Dexter A. Haw- 
kins as custodian and messenger. (26.) Filed Nov. 3rd, 1881. H. 
M. Hinsdill, clerk. 


190 Adams Express Company. 
Great Eastern, Western, and Southern Express forwarders. No. 180. 
(Not negotiable.) 


New York, Nov. 15th, 1881. 


Received in good order of Dexter A. Hawkins one black trunk, 
locked and bound with rope; value, $1,000.00. 
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Marked to the clerk of the U. S. circuit court for the western dis- 
trict of Michigan, Grand Rapids, Michigan. 
For the company. 


Freight C. 
[Written across the face:] Original. 


WM. MacLAREN. 


(91.) 
American Express Company. 


_ Gr’p Rar’s, M., Nov. 18, 1881. 
Clerk sup. c’t to American Express Company, Dr. 


For transportation of trunk from Cleveland, O. $4 10 
. case cece ccoscces 3 75 
7 


Received payment. 
H. C. ANGELL, 
Cashier American Express Company. 


191 Law office of Hawkins & Gedney, 111 Broadway (Trinity 
building). 


U. S. Cir. C't. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, 
v8. 
THE Cuicaco, Sacinaw & CANADA R. R. Co. 


New York, Nov. 15, 1881. 


To the clerk of the U.S. circuit court for thé western district of 

Michigan, Grand Rapids, Mich. 

Dear Sir: The exemplified copy order to deputize ine to receive 
of the Mercantile Safe Deposit Co. of this city one trunk contain- 
ing 3,574 first-mortgage bonds of the Chicago, Saginaw & Canada 
R. R. Co., 600 of which, the absolute property of Benjamin Rich- 
ardson, are in a tin trunk inside the wooden trunk, and to forward 
the same by express to you at Grand Rapids, Mich.,and your cer- 
tified deputization, were duly received by me. 

I have this day delivered the said order and deputization to the 
said Mercantile Safe Deposit Co. and received the said trunk and 
3,575 bonds from them. The bonds have been counted by Benjamin 

R:chardson in the Safe Deposit Co., found correct, replaced 
192 in the trunk, the tin trunk put inside the wooden trunk, the 

wooden trunk eecured by two locks and a rope firmly bound 
about it before removing it from the Safe Deposit Co., and then re- 
moved by me, and in the presence of Benjamin Richardson deliv- 
ered to Adams Express Co. 


we . 
* vw. uae 
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The trunk is marked on top, upon a card nailed to the same,“ To 
the clerk of the U. S. circuit court for the western district of Michi- 
gan, Grand Rapids, Michigan.” 

N. : The express Co. gave me receipt in duplicate for the same, the 
; original of which please find here enclosed. 
| bn arrival of the trunk you will please pay the expressage and 
receive it and inform me of the same immediately by mail. It 
should arrive as soon as this letter. If it does not arrive safely 
please inform me at once. I caused-to be paid to the Mercantile 
Safe Deposit Co. their bill of charges on the same, the receipt for 
which is sent to Mr. Norris, counsel for Benjamin Richardson. 
These bonds are exhibits of Benjamin Richardson in the fore- 


1. closure suit, and I presume should be kept in a fire-proof safe till 
they are adjudicated upon in the suit. 
10 Very truly yours, DEXTER A. HAWKINS. 
} 18 193 [Endorsed :] No. 213, B. U.S. circuit court, west. dist. Mich., 
2 south. div. Ashbel Green ef al., compl’ts, vs. Ch., Sag. & C. R. 
8⁵ R. Co., def ts. Letter of advice froin Dexter A. Hawkins. Filed 
Nov. 18, 1881. H. M. Hinsdill, clerk. 
2 194 The Circuit Court of the United States for the Western Dis- 
nity trict of Michigan. In Equity. 
; ASHBEL GREEN & WILIA Bonn 
v8. 
THE CHICAGO, SAGINAW & CANADA RAILROAD ComMPANY. 
f In this cause, it is stipulated tetween the parties, by their respect- 
ive solicitors, that the time within which to take prooks, which ex- 
ired on October 10th, 1881, be now extended until the first day of 
mber, 1881. 
‘ f Dated Nov. 14, 1881. 
0 F. A. NIMS, Sorr for ts. 
HUGHES, O’BRIEN & SMILEY, 
ive Sol’rs for Def’t. 
ie [Endorsed :] No. 213, B. Circuit court of the United States, west. 
ch- dist. Mich., south. div. Ashbel Green and Wm. Bond, trustees, com- 
ard pl't-, vs. Chicago, S. & C. R. R., def t. Stipulation extending time in 
er- = to take proofs. (28.) Filed Nov. 19, 1881. H. M. Hinsdill, 
clerk. 
the 
ind 195 Orders. 
‘ed Tre Unirep Srates or AMERICA, . 
he Western District of Michigan, Southern Division, 
nd U. S. Court 
iv. At a session of the circuit court of the United States for the sixth 


circuit and western district of Michigan, begun and held at the city 


ea tac 
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of Grand Rapids on the 19th day of November, in the year of our 
Lord one thousand eight hundred and eighty-one, and of the Inde- 
pendence of the United States of America the one hundred and 
sixth—present, the Honorable Solomon L. Withey, district jud 
among the proceedings then and there had were the following, 
to wit: 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue CHICAOO, SAGINAW AND CANADA RAILROAD Com- 
PANY, Defendant. : 


In this cause, on filing stipulation signed by the solicitors for the 
respective parties, consenting thereto, and on motion of Hughes, 
O’Brien and Smiley, solicitors for defendant— 

Ordered, That the taking of proofs as provided in an order made 
herein January 11th, 1879, be extended until the first — of Decem- 
oe during which time proofs may be taken as therein pro- 
vided. 


196 Orders. 


THe Unitep States or AMERICA, \ 8. 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 26th day of November, in the year of our 
Lord one thousand eight hundred and eighty-one, and of the Inde- 
pendence of the United States of America the one hundred and 
sixth—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, 

wit: 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complain- 
ants, 
l vs. 
Tue Cuicaco, SAGINAW AND CanaDA RAIL ROAD Co., De- 
fendant. 


213, B. 


In the above-entitled cause this day appeared L. D. Norris, solic- 
itor for Benjamin Richardson, T. J. O’Brien, Esq., appearing for de- 
fendant, and the court, after 1 — and counsel consenting— 

Ordered, That the time for hearing said cause be fixed for the 
20th day of December, A. D. 1881, at ten o’clock in the forenoon, or 
as soon thereafter as counsel can be heard. 


* . * * 3 wit A K . 
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. 197 Orders. 

an 

ge THe Uxrrxo Srates oF AMERICA, } sins 
ring, Western District of Michigan, Southern Division,, 


| U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the 
„ B. city of Grand Rapids on the 13th day of December, in the year of our 
Lord one thousand eight hundred and eighty-one, and of the Inde- 
pendence of the United States of America the one hundred and 
sixth—present, the Honorable Solomon L. Withey, district judge— 


— among the proceedings then and there had were the following, to 
1 wit: 
ade AsHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
em- plainants, 
ro- us. No. 213, B. 
Tue CHIC AGO, SAGINAW AND CaNADA RAILLROAD Co., 
Defendant. 


Upon application of the solicitors for the parties hereto and by 
their consent in open court— 

It is ordered that the hearing of this cause, heretufore fixed for 
the 20th day of December, 1881, do stand adjourned until Tuesday, 
—— 3d, 1882, at 10 a. m., or as soon thereafter as counsel can 

eard. 


xth N 

sity 198 | Orders. 

our 

de- Tre Unitep States oF AMERICA, k as 
— Western District of Michigan, Southern Division,, 
ng, U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 20th day of December, in the year of our 

B. Lord one thousand eight hundred and eighty-one, and of the In- 
dependence of the United States of America the one hundred and 
sixth—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 

ic- wes. 


le- AsHBEL Green and WIIIAN Bonn, Trustees, Com- 
he plainants, : | 
| oe No. 213, B. 


vs. 
THe CHI CAGO, SAGINAW AND CANADA RAILROAD Co., 
Defendant. 


In this cause, on motion of T. J. O’Brien, Esq.— 
an —1* two parcels of depositions received October 28th, 
—181 


4 
4 
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1881, and December 2d, 1881, from John A. Osborne, special exam- 
iner at New York, and filed in this cause be, and the same are 
hereby, opened. 


199 Orders. 


TRE UNITED STATES OF AMERICA, bes é 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 28th day of December, in the year of our 
Lord one thousand eight hundred. and eighty-one, and of the Inde- 
pendence of the United States of America the one hundred and 
sixth—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue CHICAGO, SAGINAW AND CANADA RaILROAD Com- 
PANY, Defendant. 


The final hearing in this cause having been heretofore fixed for 
the 3d day of January next, and counsel for the respective parties 
appearing and consenting thereto in open court— 

t is ordered that said hearing be, and the same is hereby, ad- 
journed until January 24, A. D. 1882. 


200 Orders. 


THE UniTep States oF AMERICA, a 
Western District of Michigan, Southern Division, } 


U. S. Court. 


At a session of the cireuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 29th day of May, in the year of our Lord 
one thousand eight hundred and eighty-two, and of the Independ- 
ence — — — 2 * e one hundred and sixth 
present, the Honorable Solomon ithey, district judge —-amon 
the proceedings then and there had were the following, to wit: N 


PAE 
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— 3 AsnREL Green and WILLIAM Bonp, Trustees, Com- 


20 plainants, 
v8. No. 213, B. 
THE Chicco, SAGINAW AND CANADA RatLroap Con- 
PANY, Defendant. 
On motion of T. J. O’Brien, Esq., one of the solicitors for above- 
named defendant— 
Ordered, That thedeposition- heretoforetaken before D. P. Corcoran, 
— and filed herein on the 17th day of January, A. D. 1881, be, 
4 and the same are hereby, opened. 
xth 
city 
— 201 Orders. 
de- THe Unitep States oF AMERICA, ' sis 
5 Western District of Michigan, Southern Division, 
to U. S. Court. 


At a session of the eireuit eourt of the United States ſor the sixth 
circuit and western district of Michigan, begun and held at the eit 
of Grand Rapids on the 19th day of June, in the year of our Lo 

B one thousand eight hundred and eighty-two, and of the Independ- 
; ence of the United States of America the one hundred and sixth— 
present, the Honorable Solomon L. Withey, district judge—among 

the proceedings then and there had were the following, to wit: 


or AsHBEL GREEN and WILLIAM Box, Trustees, Com- 

cs , plainants, 

3 | v8. — 213, B. 
i Tne CHicAdo, SAGINAW AND CANADA RaILRoaD Con- 


PANY, Defendant. 


In this cause additional proofs having been taken before Henry M. 
Hinsdill, general examiner herein, in accordance with the terms of 
a stipulation made between the solicitors for the respective parties 
as to the claims of T. W. Ferry and others, and the time limited 
for taking such proofs having expired 

On motion of Hughes, O’Brien and Smiley, solicitors for defend- 
— ordered that said proofs do pass by publication into the clerk’s 
office. 


202 Orders. 


THe Unitep Srates OF AMERICA, } ees 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 29th day of June, in the year of our Lord 
one thousand eight hundred and eighty-two, and of the Independ- 


. _™: 


WN 
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ence of the United States of America the one hundred and sixth— 
present, the Honorables Stanley Matthews, associate justice Su- 
preme Court of the United States, and Solomon L. Withey, dis- 
trict judge—among the proceedings then and there had were the 
following, to wit: 


AsHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
THE CHIcAGo, SAGINAW AND CANADA RAILROAD Com- 
PANY, Defendant. 


This cause came on to be heard and was argued by counsel, and 
after hearing said arguments— 

It is ordered that a decree of foreclosure and sale be granted, and 
that it be referred to a special master to determine the ownership 
and priority of the claimants of the bonds of said defendant corpo- 
ration. 


203 The Circuit Court of the United States for the Western Dis- 
trict of Michigan, Southern Division. In Equity. 


AsHBEL GREEN & WILLIAM Bonn, as Trustees for the Bundholders 
under the Defendant’s First Mortgage, 


v8. 
Tae CHICAGO, SAdIN AW & CANADA RAILROAD CoMPANY. 


At a session of said court, held at the court-rooms in the eity of 
Grand Rapids on the 30th day of June, one thousand eight hun- 
dred and eighty-two— present, Hons. Stanley Mathews, associate jus- 
tice of the Supreme Court of the United States, and Solomon L. 
Withey, district judge—this caus: came on to be heard upon the bill, 
answered, and replication, proofs having been taken and filed by 

parties claiming to be interested in the bonds hereinafter 
204 gene which proofs have not yet been considered by 
the court. 


I. 


Whereupon it is considered that the said bill is well filed and 
that the said complainants, as trustees aforesaid, are entitled to a 
— of the mortgages set forth in the bill of complaint filed 

erein. 


II. 


It appearing to the court that divers parties claim to be the own - 
ers by purchase or holders ſor value of certain of the bonds, or 
claiming — liens thereon, which have been issued under the 
mortgage above referred to and more fully set forth in the bill, and 
the proofs of said respective parties having been already taken and 
placed on file herein with respect to their said several claims, and it 
appearing for the interest of all parties that a decree should be now 
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passed and a sale had of the property described in the mortgage and 
since acquired by the defendant, by the order and authority of this 

court, and that the defendant is insolvent and is unable to 
205 Pay any part of the moneys secured by said mo : 

t is therefore ordered, adjudged, and decreed that all and 
singular the property, effects, rights, and franchises of the said de- 
ſendant, described in the mortgage and since acquired as aforesaid, 
be sold by Henry M. Hinsdill, one of the masters of this court, 
designated and appointed by the court at the special request of the 
solicitors for both parties, at public auction, at the entrance to the 
court-room of this court, in the city of Grand Rapids, in said west- 
ern district of Michigan, to the highest bidder for cash. 

That said sale take place without unreasonable — that before 
offering said property, frauchises, and premises for sale said master 
shall first advertise or cause to be advertised the time, terms of pay- 
ment, and place of the sale thereof, setting forth in such ad vertise- 
ment a concise and pertinent designation of the subject-matter to be 
sold, in one newspaper printed and circulated in the city of New 

York ; in one newspaper published in the city of Philadelphia, 
206 S-ate of Pennsylvania; in one new r printed and circu- 

lated in the city of Detroit, State of Michigan, and in one news- 
paper printed and circulated in the city of Grand Rapids, in said 
western district, and that said advertisement shall be continued in 
each of said newspapers at least three days of each week for six 
weeks in succession. 


III. 


It is further ordered that any of the parties to this suit, except 
complainants, the trustees, and any persons claiming to be holders 
for value or having equitable liens thereon of bonds issued under 
the mo aforesaid may become the purchasers at said sale. 

That the sale take place at an hour to be fixed by the master be- 
tween the hours of nine o’clock in the forenoon and four o'clock in 
the afternoon, and when opened shall not be closed for a period of 
three hours. 

That there shall be paid by the purchaser to the master, at the 

sale, in cash, the sum of fifty thousand dollars at the time of 
207 such purchase, and that the balance of the purchase price 
shall be paid in cash within ninety days after such sale. 

That if any person, being the owner or holder for value or havin 

uitable liens thereon of bonds, shall become the — at sai 
sale whose rights as such owner or holder for value or equitable 
lien shall have been settled by final decree before the date fixed for 
the last payment, such person may have the amount of such claim 
so finally decreed applied as part payment of the balance of such 
purchase-money. | 


IV. 
The purchaser at such sale, having paid the amount above fixed 


for the first payment, shall be let into the possession of the propert 
purchased, subject to the rights of the lessee now in — 


5 * 1 aie 
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rights shall be — and — by this — and 

upon petition of the party claiming such right of possession 
208 — eal —— said sale shall — be confirmed, 

and the court shall retain control of the property and subject- 
matter until the final payment shall have been made; an: in case 
of default in such final payment the court may retake ion of 
the said property by its officers and receivers and again cause the 
same to be advertised by such master and resold upon like notice as 
herein provided. 

And in case of such default the —— made at such purchase 
shall not be refunded to the party making it, but shall stand as a 
fund to the credit of the persons who shall have decree as holding 
for value or with equitable lien or owning bonds under said mort- 


V. 


The said master may adjourn such sale from day to day, in his 
discretion, if he shall be dissatisfied with the amount bid on the da 
fixed for the sale, but not for a greater time than six days in all, 
except upon report to the court of the facts and a special order for 
such longer adjournment. 


209 VI. . 


It is further ordered that the master pay the moneys received 
upon such sale into the court, and that the same shall be distributed— 

First. To pay and satisfy such costs and expenses of this suit as 
shall hereafter be ascertained and decreed. 

Second. To pay and satisfy the certificates authorized by this 
court to be issued and issued by the receiver appointed by this 


court. 

Third. The balance to be paid to such persons as shall be found 
entitled thereto when their rights, respectively, shall have been As- 
certained and determined by the further decree of this court. 


VII. 


That the receiver aforesaid make and file his report up to the date 
of such sale, showing the state of his accounts as such receiver; and 
also that the, said receiver prepare and have at the time and 
210 place of such sale, for the use of bidders and others, a full and 
complete inventory list and description of all the property, 
rights, franchises, side tracks, depot grounds, depots, and other build- 
ings, and all kinds of machinery and tools owned by suid company 
at the date of said sale, and all locomotives, tenders, cars, and other 
rolling stock and equipments; also all fuel, implements, and ma- 
terials for construction, operating, — or replacing the said 
railroad or in working the same which will pass to the purchaser at 
such sale under this decree. 


VIII. 


It is further ordered that the matter of the rights of all persons 
claiming to be the holders for value or owners of bonds issued under 
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said mortgage, whether they have made — in reference to such 
claims or not, to be referred to John W. Champlin, of Grand Rapids, 
as a special master, examiner, and referee, with power to examine 

claimants under oath, and to take such further and other 
211 _— proofs as he may deem essential and necessary to enable him 

to ascertain and report to this court, which he is directed to 
do, what persons, if any, are owners of any of the bonds issued 
under said mortgage and when they became such owners and for 
and upon what consideration, and also what persons, if any, are 
entitled to share in the fund arising from the sale aforesaid by 
reason of holding for value any of said bonds as collateral security 
to any indebtedness of the company, or otherwise holding any equi- 
table lien upon such bonds, and the amount of such indebtedness or 
lien, with lawful interest to io the date of his report; and also that 
he report whether any and which of the holders of bonds, as pur- 


chasers or otherwise, may legally have priority in res to the 
payment of the same out of the fund arising from the sa 
hat he shall also audit and the receiver’s account, and shall 


also report what, if anything, is a proper sum to be allowed 

212 to the said trustees for fees, services, and expenses and for 
the fees, expenses, and disbursements of counsel. 

For the purpose of prepatring said report the said special master, 
examiner, and referee shall hold regular sittings at such place as 
he may designate, and may adjourn the same from time to time. 

That notice of the time and place of commencement of said regu- 
lar sittings shall be given by said special master, examiner, and 
referee to the counsel of the respective parties herein, and also to 
L. D. Norris, Esq., of Grand Rapids aforesaid, and Francis Smith, 
Eq of Muskegon, in said western district, who appear for certain 
of the bondholders; and also that he send notice by mail to all 
other persons who have made proof in this cause as claimants and 
who are not represented by the counsel aforesaid. 

Such notice shall be given by mailing at least ten days before the 

date fixed for the first setting. 

213 The said special master shall proceed with all reasonable 
dispatch to ascertain and report with respect to the matters 
herein referred to him, and that said report be made and 

filed on or before the first day of September next. 

That the special master, examiner, and referee be allowed, out of 


the fund created by the foreclosure sale, for his services at the rate 


of twenty-five dollars a day for the time necessarily spent in the 
performence of the duty of his office. 


IX. 
All further questions are reserved until the coming in of the re- 


rt of said special master. 
* S. L. WITHEY, 
District 


Ada [Endorsed:] No. 213, B. The circuit court of the United 
States for the sixth circuit & western district of Michigan, 


— 
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southern division. In equity. Ashbel Green & William Bond, 
trustees, vs. The Chicago, Saginaw & Canada Railroad Company. 
Decree. Entered — Journal“ G,“ 72 14, June 30, 1882. H. M. H., 


clerk. Filed June 30th, 1882. H. M. Hinsdill, clerk. 
913d ExnIIr B. ; | : 
Plaintiff’ Taxed Bill of Costs , 


In the Circuit Court, County of Saginaw. 


Tuomas M. NELson 
vs. 
Tue CuicaGco, SAGINAW AND CANADA RAILROAD Cour Ax v. | 


Attorney fee, before notice of trial $10 

Attorney fee, after notice of trial............-...-...-- 3 8 

e ⁵ͥ.:f::f. ĩ¼ꝙ½ 10 

Term fee, on December term 5 

3 —— . cseseesees 2 

Reporter’s fee, one-half———— 2 

Referee’s fee, as agreed upon by parties 15 

„ cecnnsecennncsmnieminegiesannneeee 5 50 

Judgment taken by default—on cognovit, 5815. 

Fee on certiorari on — of the judgment below © 

Fee awarded by the court on certiorari, judgment before 
. . 

Fee awarded by the court on hearing on appeal 

Sheriff’s fee on service of writ or narr. 1 20 

Commissioner's fee on holding to bail 

Cost of — . ———̃ — 

Cost of certified copy and exemplifications 

Issue roll, — folios, at ten cents per folio-—— 


Witness ſees on trial, viz: 
Days and miles traveled 8 


Total witnesses’ fees $ 
Sheriff’s fee on service of subpena 
. ˙ ——— . Guan Got pom 25 
62 00 ——————— 25 


Srarz OF MIcHIGAN, \ 8 44 
County of Saginaw, , 


Wm. J. Loveland, being duly sworn, de & says that the above 
items of costs charged as disbursements have actually been paid or 
the liabilities incurred, and that the witnesses above named actually 
attended on the trial the number of days and traveled the number 


of miles specified. 
WM. J. LOVELAND. 


v 


=> 
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Sworn to and subscribed before me this 14th day of March, A. D. 


1877. 
G. K. GROUT, 
Notary Public for Saginaw County. 


[Endorsed:} Filed March 14, 77. Geo. H. Paine, dept. clerk. 
No. —. The circuit court, county of Saginaw. Thomas M. Nelson 
vs. The Chicago, Saginaw and Canada Railroad Company. Taxed 
bill of costs for pl’ffs. I do hereby tax the costs of pl’ffs in the sum 
of on poe dollars and twenty cents. Geo. H. Paine, deputy clerk. 
Dated M’ch 14, A. D. 1877. — for fi. fa. Let a writ of fi. fa. 
issue in this case to sheriff of —— county. Yours, ete., Wm. J. Love- 
land, att’y for pl’ffs. Dated March 14, 1877. 


To — ——-, att’y for ——-: 
Take notice : 
The foregoing is a true and correct copy of —— bill of costs in 
this cause and of the affidavit of disbursements required by rule. 
Application will be made to the clerk of said court, at his office, on 
the — day of ——, A. D. 188, at — o clock — m., to tax the same. 
ted at ——, ——— —, A. D. 188-. 


Yours, etc., — — 
Att'y for —— —. 


Srark OF MICHIGAN, * a 
County of, f 


— — being duly sworn, says that on the — day of ——, A. 
D. 188-, at — o’clock — m., he served a true copy of the above bill 
of costs, with the affidavit and notice of application for taxation, 
upon —— ——, attorney for — ——, by delivering the same to 
— personally. 


Sworn and subscribed before me this — day of ——, A. D. 188-. | 


— consent to the taxation of the within bill of costs at the sum of 
— dollars and — cents, on condition, however, that ——. 


We hereby waive notice of taxation of within costs. 
Dated this 13th day of March, A. D. 1877. 
DURAND & PAINE, 
Att’y for Defendants. 


214 Srate or MICHIGAN, } ime 
County of Saginaw, 


I, Thos. W. Busby, deputy clerk of said county and of the circuit 
court thereof, do hereby certify that the foregoing is a copy of plain- 
tiff’s taxed bill of costs in above-entitled cause; that ve care- 
fully 1 the said copy with the original taxed bill of costs of 

181 
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record in my office, and that it is a correct transcript therefrom and 
of the whole thereof. 
In testimony whereof I hereunto set my hand and affixed the 
— said court, at tlie city of Saginaw, this 14 day of July, A. D. 
1882. 
| D. s.] THOS. W. BUSBY, 8 
Deputy Clerk. 


215 Uwnitep States or AMERICA: 


The Cireuit Court of the United States for the Sixth Circuit and 
Southern Division of the Western ‘District of Michigan. In 


Equity. 
AsHBEL GREEN and WILLIAM Bonn, Trustees, Compl'ts, 
v8. 
THE Cuicaco, SaGinaw & CANADA RAILROAD Company, Def ts. 


To the judges of the circuit court of the United States for the sixth 
circuit and southern division of the western district of Michigan, 
sitting in equity : 

Your petitioner, Thomas M. Nelson, of Fruitport, Muskegon 
county, Michigan, respectfully shows unto this honorable court— 
1. That.on the fifth day of March, 1877, your petitioner obtained 

in the circuit court for the county of Saginaw, State of Michigan, a 

judginent against the above-named defendant for the sum of five 1 

thousand five hundred and eighteen 7%, dollars and costs, which 

were afterwards taxed at the sum of fifty-four ph dollurs, certified ; oo 

copies of which judgement and taxation of costs are hereto 

216 attached and marked Exhibit- A & B. respectively, and that 

your petitioner is now the lawful holder and owner of said 


e 
That said circuit court which rendered said judgement is and 
was at the time said suit was brought and judgement rendered a 
court of record and general jurisdiction — had full jurisdiction 
of the parties and subject-matter of said suit. 

3d. That said suit was brought and judgement obtained exclu- 
sively for work and labor performed by your petitioner for said de- 
fendant in the construction of its road. 

4th. That no part of said judgement has been paid, and that it 
now constitutes a just and valid claim against said defendant. 
- 6th. That by reason of the appointment of a receiver in this 
cause of all the property of said defendant (which appointment was 65 
made on the — day of ——, 1876) and of said receiver’s taking and a 
keeping possession thereof your petitioner was prevented from levy- 
ing an execution upon said defendant’s property and was thereby 
deprived of his right to make such levy and lost the benefit he 
would otherwise have had in such execution, and that your peti- * 

tioner has now no means of enforcing the collection of said 
217 judgement save by the intervention and aid of this honor- 
able court in allowing him to intervene and establish his 

said claim and have the same allowed against any surplus or prop- 


te ee 
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erty which may come into or remain in the hands of said deſend - 
ant or said receiver and against any ſund which may be paid into 
court after satisfying the mortgage sought to be foreclosed by this 
suit. 

Your petitiuner therefore prays that he may be allowed to prove 
his said claim before the master appointed to take proofs herein, and 
that the same be declared by this honorable court an equitable lien 
against and upon any surplus or property of said defendant which 
may come into or remain in the hands of said defendant or said 
receiver and against and upon any fund which may be paid into 
court after satisfying the mortgage being foreclosed herein, and that 
this court may order your petitioner’s said claim to be paid out of 
such fund or surplus, and for such other and further relief as the 
nature of this case may require; and your petitioner will ever 


pray, &c. 
THOS. M. NELSON. 


BLAIR, KINGSLEY & KLEINHAUS, 
Sol’rs for Petitioner, 


218 Strate or 1 8 
County of Kent, f 


On this 15th day of July, A. D. 1882, personally appeared before 
me, the subscriber, a notary public in and for said county, Thomas 
M. Nelson and made oath that he had read the foregoing 2 
by him subscribed and knows the contents thereof, and that the 
same is true of his own knowledge, save as to the matters therein 
stated upon information or belief, & that as to those matters he be- 


lieves it to be true. 
JOSEPH WURZBURG, 
Notary Public, Kent Co., Mich. 


219 : Exuisit A. 


At a general term of the circuit court for the county of — 
continued and held, at the city and county of Saginaw, Michigan, 
on Monday, the 5th day of March, A. D. 1877. 

Present: The Hon. Wm. S. Tennant, circuit judge. 

The court was opened for business in due form. 


| Tuomas M. NELSON 


ann 
THE qm SAGINAW AND Cax ADA RAILROAD CoMPANY. 


$5,518.18. 


It satisfactorily appearing to the court by the files of this cause 
that the report of the referee herein was filed in this court February 
20th, A. D. 1877, and that on the same day the clerk of this court 
gave notice of the filing of the same to the attorneys of both —_— 
in this cause, and that no objection to said report has been filed or 
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made in this court by either of the parties herein, on motion of Wm. 

J. Loveland, of counsel for the plaintiff, it is ordered that the report 

aforesaid be, and it is hereby, confirmed; and the damages of said 

plaintiff on occasion of the premises having been duly assessed at 

the sum of five thousand five hundred and eighteen +4, dol- 

220 lars over and above his costs and charges by him about his 
suit in this behalf expended : 

Therefore it is considered that the said plaintiff do recover against 
the said defendant his dam as aforesaid assessed, together with 
his costs & charges aforesaid, to be taxed, and that said plaintiff 
have execution therefor. 


Exuisit A. 


Tuomas M. NRLSůOx and JAMgEs B. SouLE 
vs. 
TRE CHICAGO, SAGINAW AND CANADA RAILROAD CoMPANY. 


$18,059.50. 


It satisfactorily appearing to the court by the files of this cause 
that the report of the referee herein was filed in this court February 
20, A. D. 1877, and that on the same day the clerk of this court 
ve notice of the filing of the same to the attorneys of both parties 
in this cause, and that no objection to said report has been filed or 
made in this court by either of the parties herein, on motion of Wm. 
J. Loveland, of counsel for the plaintiffs, it is ordered that the report 
aforesaid be, and it is hereby, confirmed ; and the damages of said 
plaintiffs on occasion of the premises having been duly assessed at 
the sum of eighteen thousand & fifty-nine dollars over 
221 and above their costs and charges by them about their suit 
in this behalf expended : 
Therefore it is considered that the said plaintiffs do recover 
against the said defendant their damages aforesaid assessed, together 
with their costs and cha aforesaid, to be taxed, and that said 


‘plaintiffs have execution therefor. 


Read, approved, and signed in open court. 
WM. S. TENNANT, 
Circuit 
222 Srate or MICHIGAN, 
County of Saginaw, \ 


I, Thos. W. Busby, deputy clerk of said county and of the circuit 
court thereof, do hereby certify that the foregoing is a copy of the 
judgments rendered in the above-entitled causes; that I have care- 
fully compared the said copy with the original judgments of record 
in my office, and that it is a correct transcript therefrom and of the 
whole thereof. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Saginaw, this 13 day of July, 
A. D. 1882. 

IL. s.] THOS. W. BUSBY, 
Deputy Clerk. 
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223 Exninrr B. 
Plaintiffs’ Taxed Bill of Costs. 
In the Circuit Court, County of ——. — 


Tuomas M. Nx SON, & James B. Sour x 
us. | 
Tux CHIoAdo, SAGINAW AND CANADA RAILROAD CoMPANY. 


Attorney fee, before notice of trial — $10 
Attorney fee, after notice of trial —— ee 
—. ̃ —— 10 
Term fee, December term 
8880 —————ů——̃ —— 
nnr ccccuneuiinnenimnminiiil 


5 

2 00 
— * 
Referee’s fees, as agreed upon by parties 4 — 


Judgment taken by default —on cognovit, 515. 
Fee on certiorari on — of the judgment belowW . 
Fee awarded by the court on certiorari, judgment before re- 


Sheriff’s fee on service of writ or narr. .-.-..----..... 1 20 
Commissioner’s fee on holding to bail — 
Cost of taking deposition—— ------...--....... 
Cost of certified copy and exempliſications 
Issue roll, — folios, at 10 cents per folio................. 


Witness fees on trial, viz: 
Days and miles traveled .............-.....-.... $ 


Total witnesses’ fees ee 
Sheriff’s fee on service of subpoena ..-.-..--....-. --.. 7 
Affidavit to fee bill — —— 25 
1200 .—.—.——————— 25 


$54 20 


STaTE OF MICHIGAN, \ * 

County of Saginaw, , 

Wm. J. Loveland, being duly sworn, says that the above items of 

costs charged as disbursements have actually been paid or the lia- 

bility incurred, and that the witnesses above named actually at- 

tended on the trial the number of days & traveled the number miles 
specified, respectively. 


WM. J. LOVELAND. 


Sworn to and subscribed before me this 14th day of March, A. D. 
1877. 


G. K. GROUT, 
Notary Public for said Saginaw County. 


Fe —⁵i———— 
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[Endorsed :] Filed March 14, 77. Geo. H. Paine, dep. clerk. No. 
—. The eireuit court, county of Saginaw. Thomas M. Nelson & 
James B. Soule vs. The Chicago, Saginaw and Canada Railroad Com- 
pany. Taxed bill of costs for plaintiff.. I do hereby tax the costs 
of pl" in the sum of fifty-four dollars and twenty cents. Geo. H. 
Paine, deputy clerk. Dated March 14, A. D. 1877. Preecipe for fi. 
fa. Let a writ of fi. fa. issue in this case to sheriff of —— county. 
Yours, etc., Wm. Loveland, att’y for pl’ff-. Dated March 14, 1877. 


To —— ——, att’y for ——-: 
Take notice: 


The foregoing is a true and correct copy of —— bill of costs in 
this cause and of the affidavit of disbursements required by rule. 
Application will be made to the clerk of said court, at his office, on 
the — day of ——, A. D. 188-, at — o’clock -— m., to tax the same. 

Dated at ——, ——, —, A. D. 188-. 

Yours, etc., — — 
Att'y for —. 


STATE OF MICHIGAN, \ as f 
County of ——, 


— ——, being duly sworn, says that on the — day of ——, A. 
D. 188-, at — o'clock — m., he served a true copy of the above bill 
of costs, with the affidavit and notice of application for taxation, 
upon —— ——, attorney for by delivering the same to — 
personally. 


Sworn and subscribed before me this — day of ——, A. D. 188-. 


— consent to the taxation of the within bill of costs at the sum of 
— dollars and — cents, on condition, however, that ——. 
Dated this — day of ——, A. D. 188-. 


Att'y for — 
We hereby waive notice of taxation of within costs. 


Dated March 13, 77. 
DURAND & PAINE, 
Def s Attys. 
224 Strate or MICHIGAN, \ : 
County of Saginaw, f **: 


I, Thos. W. Busby, deputy clerk of said county and of the circuit 
court thereof, do hereby certify that the foregoing is a copy of 
plaintiffs’ taxed bill of costs in above-entitled cause; that I have 
carefully — — the said copy with the original taxed bill of 
costs of record in my office, and that it is a correct transcript there- 
from and of the whole thereof. 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Saginaw, this 14 day of July, 
A. D. 1882. 

- [nal THOS. W. BUSBY, 


Deputy Clerk. 


225 Uwnitep States or AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Southern Division of the Western District of Michigan. In 


Equity. 
ASHBEI. GREEN and WILLIAM Bonn, Trustees, Compl'ts, 


us. 
Tux Cuicaco, SAGINAW AND CANADA RAIL ROAD Company, Def 't. 


To the judges of the circuit court of the United States for the sixth 
circuit and southern division of the western district of Michigan, 
sitting in equity: 

Your petitioners, Thomas M. Nelson, of Fruitport, Muskegon 
county, Michigan, and James B. Soule, of Dakota, respectfully show 
unto this honorable court— 

1. That on the fifth day of March, 1877, your petitioners obtained 
in the circuit court for the county of Saginaw, State of Michigan, a 
judgment aguinst the above-named defendant for the sum of eighteen 
thousand and fifty-nine & % dollars and costs, which were after- 

ward taxed at the sum of fifty-four & dollars, certified 

226 copies of which judgment and taxation of costs are hereto 

attached and marked Exhibits A & B, respectively, and that 

2 petitioners are now the lawſul holders and owners of said 

udgment. 

5 2. That said circuit court which rendered said judgment is and 

was at the time said suit was brought and 2 rendered a court 

of record and general jurisdiction and had full jurisdiction of the 
parties and —— of suid suit. 

3. That said suit \-as brought and judgment obtained exclusively 
for work and labor — by your petitioners for said defendant 
in the construction of its road. 

4. That no part of said judgment has been paid, and that it now 
constitutes a just and valid claim against said defendant. 

5. That by reason of the appointment of a receiver in this cause 
of all the property of said defendant (which appointment was made 
on the — day of ——, 1876) and of said receiver’s taking and keep- 
ing possession thereof 7 petitioners were prevented from levying 
an execution upon said deſendant's property and were thereby de- 
prived of the right to make such levy and lost the benefit which 

they would otherwise have had of such execution, and that 

227 your petitioners have now no means of enforcing the collec- 

tion of their said judgment save by the intervention and aid 
of this honorable court in allowing them to intervene und establish 
their said claim and have the same allowed against any surplus or 


* 
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property which may come into or remain in the hands of said de- 
fendant or said receiver and against any fund which may be paid 
— court after satisfying the mortgage sought to be forecl in 
this suit. 
Your petitioners therefore pray that they may be allowed to prove 
their said claim before the master — to take proofs herein, “| -< 
& that the same may be declared by this honorable court an equi- 
table lien against & upon any surplus or property of said defendant 
which may come into or remain in the hands of said defendant or y 
said receiver and against & upon any fund which may be paid into 
court after satisfying the mortgage being foreclosed herein, and that 
this court may order your petitioners’ said claim to be paid out of 
such fund or surplus, and for such further or other relief as the na- 
ture of their case may require; and your petitioners will ever pray, 


&c. 
THOMAS M. NELSON. 
JAMES B. SOULE, 
By THOMAS M. NELSON, His Agent. 


BLAIR, KINGSLEY anp KLEINHAUS, 


Sol’rs for Petitioners. 
228 Srate or MICHIGAN, t on 
County of Kent, 
On this 15th day of July, 1882, personally appeared before me, the * 


subscriber, a notury — in and for said county, Thomas M. Nel- 
son and made oath that he had read the ſoregoing petition by him 
& said Soule subscribed and knows the contents thereof, and that 8 
the same is true of his own knowledge, save as to the matters therein 
stated upon information or belief, and that as to those matters he 
believes it to be true, and that he signed the name of said James B. 
Soule to said petition & had authority so to do. 
JOSEPH WURZBURG, 
Notary Public, Kent Co., Mich. 


[ Endorsed :] No. 213, B. U.S. circuit —, S. div., west. dist. Mich- 
igan. Equity. Ashbel Green ef al. vs. Chicago, S. & C. Railroad 
Co. Petition of Thomas M. Nelson et al. Filed July 15, 1882. 


H. M. Hinsdill, clerk. Blair, Kingsley & Kleinhaus, sol’rs for pe- 
titioners. ü 


229 Orders. 


THe Unitep STaTEs OF AMERICA, ; 
Western District of Michigan, Southern Division, bes: 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand — on the 15th day of July, in the year of our Lord 
one thousand eight hundred and eighty-two, and of the Indepen- 
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dence of the United States of America the one hundred and seventh— 
present, the Honorable Solomon L. — district judge -among 
the proceedings then and there had were the following, to wit: 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 


v8. No. 213, B. 
Tux Cuicaco, SAGINAW AND CANADA RAIL RxoAD Com- 
PANY, Defendant. 


In this cause, upon reading and filing the petition of Thomas M. 
Nelson and James B. Soule praying that they be allowed to inter- | 
vene and prove their claim against said defendant before the master | 
taking proofs herein, on motion of Blair, Kingsley and Kleinhaus, 
solicitors for said petitioners— | 
It is ordered that they have leave to intervene in said cause and 
to prove their claims before John W. Champlin, Esq., the special 
master appointed by this court to take proofs herein, and that said 
master be, and he hereby is, empowered to receive and report proofs 
both in support of and in opposition to said claim, such proofs 
230 to be taken without prejudice to the parties to the record. 
none of whom have — heard as to the petitioners’ right to 
intervene and prove their claim. 


231 Uwnitep States or AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Southern Division of the Western District of Michigan. In Equity. 


ASHBEL GREEN and W11L1aM Bonn, Trustees, Comp!l’ts, 
v8. 
Tue CHICAGO, SAGINAW AND CANADA RAIL ROAD Company, Def’t. 


To the judges of the circuit court of the United States for the sixth 
circuit and southern division of the western district of Michigan, 
sitting in equity: : 

Your petitioner, Thomas M. Nelson, of Fruitport, Muskegon county, 
Michigan, respectfully shows: | 
| I. | 

That on the 5th day of March, 1877, he recovered in the circuit | 
court for the county of Saginaw a judgment against the above-named 
defendant in an action on contract for the sum of five thousand five 
hundred and eighteen and m dollars, besides costs of suit, which 
were afterward taxed at the sum of fifty-four & 9, dollars. 


232 II. 


That the said circuit court for the county of Saginaw is and was 
at the time said suit was n and judgment obtained a court of 
record and of general jurisdiction and had full jurisdiction of the 
1 subject-malter of said action. , 
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III. 


That said suit was brought and judgment recovered for the labor 
of your petitioner in the construction of deſendant's road; that your 
petitioner was the contractor employed by defendant to build its said 
road, and that said road was constructed in part by your petitioner 
alone and in part by him in company with one James B. Soule, and 
that the judgment aforesaid is for the part which your petitioner 
constructed alone; and that your petitioner, together with said Soule, 
jointly obtained a judgment in said circuit court for eighteen thou- 
sand and fifty-nine & Po dollars for the construction of the balance 
of said road, and that nearly the entire amount of the property cov- 
ered by the mortgage in this cause was created and constructed by 
your petitioner and said Soule, and that by reason and by means of 
the services of your petitioner and said Soule in building said road 
the property or road was created and constructed which furnishes 

and constitutes the principal value of said road and the main 
233 security of said mortgage. 


IV. 


That no part of the said judgment has been paid, and that your 
petitioner is now the lawful owner and holder thereof, and that 
there is unpaid and due to him thereon the entire amount thereof, 
with interest from the date of its rendition, over and above all legal 
set-offs. * 


That on the 16th day of November, 1876, a receiver was a 
pointed in this cause of all the defendant’s property, and that said 
receiver immediately took possession, and thence hitherto has re- 
mained and still remains in possession thereof. 


VI. 


That executions were duly issued upon your petitioner's judg- 
ment aforesaid, but that owing to the appointment of said receiver 
and his possession of defendant’s property they could not be levied 
thereupon and were returned nulla bona. 


VII. 


That your petitioner was informed about the time he obtained 
said judgment and a number of times since then and until re- 
cently, and it has until recently been the current opinion of the 
parties interested in defendant’s road, so far as he has been able to 

learn, that the debt secured by the mortgage sought to be 
234 foreclosed in this cause was of so large an umount that a 

sale of the entire property of the defendant would not satisfy 
the same, and that after a sale upon said foreclosure no surplus 
would remain out of which anything could be realized for the un- 
secured creditors of the defendant, and that your petitioner has, 
owing to such information and common belief, until very lately, 
viz., till the 12th of July, 1882, been of the same opinion, and has 
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been considering his said judgment worthless, and that for the 
reasons alleged he has not applied to this court for leave to levy 
upon the property of the defendant in the receiver's hands to estab- 
lish lien thereon, such lien being in his opinion of no value; that 
he has been for the first time lately, on the 12th day of July, 1882, 
credibly informed and believes that a great many bonds of defend- 
ant supposed to be secured by said mortgage, representing all but 
about one hundred and ninety-five thousand ($195,000) dollars of 
defendant’s bonded indebtedness, are in the hands of parties who 
never purchased and do not own them and paid no value for them, 
and that they were not issued and placed upon the market or sold 
by defendant so as to constitute them claims secured by said mort- 
gage, and that they are not secured thereby, and that the holders 
of them are not — —— benefit — the — — by said 

mortgage, and that the mortgage lien upon defendant’s prop- 
235 erty is not — so large — was at first believed, and that 

after satisfying the same there will be, as your petitioner has 
been lately informed as aforesaid and believes, a considerable sur- 
plus to pay the unsecured creditors of ‘defendant. 

Your petitioner therefore prays that he have leave by the order 
of this honorable court to levy an execution upon the property of 
defendant in the hands of the receiver herein (without disturbing 
his possession) in order to establish and perfect a lien upon the 
equity of redemption of the defendant in said property, and that he 
have such further or other relief in the premises as the nature of his 
case may require. 


And your petitioner will ever pray, &c. 
3 = THOMAS M. NELSON. 


BLAIR, KINGSLEY & KLEINHAUS, 
: Sol’rs for Petitioner. 


STATE OF MICHIGAN, N 
County of Muskegon, } = 


On this 2nd day of August, 1882, — came before me, a 
notary public in & for said county, Thomas M. Nelson and made 
oath that he had read the foregoing petition by him subscribed & 
knew the contents thereof, and that the same was true of his 
236 own knowledge, save as to the matters therein stated upon 
information or belief, and that as to those matters he believed 
it to be true. 
DL. s.] A. V. CHAPMAN, 


Notary Public, Muskegon County, Michigan. 


[Endorsed:] No. 213, B. U.S. circuit court, S. div., west. dist. 
Michigan. uity. Ashbel Green et al. vs. C., S. & Canada R. R. 
Co. Petition for leave to levy. Filed August 5, 1882. Henry M. 
Hinsdill, clerk. Blair, Kingsley & Kleinhaus, sol’rs for pet 'r. 
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237 UNITED Srates or AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Southern Division of the Western District of Michigan. In 


Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Compl'ts, 
vs. 
Tux CHICAGO, SadIN AW & CANADA RAILROAD Company, Def t. 


To the judges of the circuit court of ˖ tlie United States for the sixth 
circuit and southern division of the western district of Michigan, 
sitting in equity: 

Your petitioners, Thomas M. Nelson, of Fruitport, Muskegon 


county, Michigan, and James B. Soule, of Dakota Territory, respect- 
fully show— ; 


That on the fifth day of March, 1877, they recovered in the circuit 
court for the county of Saginaw a judgment against the above- 
named defendant in an action on contract for the sum of eighteen 
thousand and fifty-nine & Pd dollars, besides costs of suit, which 
were afterwards taxed at the sum of fifty-four & 4% dollars. 


II. 


238 That the said circuit court for the county of Saginaw is and 

was at the time said suit was begun and judgment obtained 
a court of record and of general jurisdiction and had full jurisdic- 
tion of the parties & subject-matter of said action. 


ITI. 


That said suit was brought and judgment recovered for the labor 
of your petitioners in the construction of defendant’s road ; that said 
road was constructed in part by your petitioner Nelson alone and in 
part by your petitioners jointly, and that said judgment was obtained 
for the Joint services & labor of your petitioners in the building of 
said road; that nearly the entire amount of the property cov- 
ered by the mortgage in this cause was created and constructed by 
your petitioners; that by reason and by means of their services 
in building said road the property or road was created and con- 
structed which furnishes and constitutes the principal value of said 
road and the main security of said mortgage. 


IV. 


That no part of the said a has been paid & that your peti- 
tioners are now the lawful owners and holders thereof, and that 
there is unpaid and due to them thereon the entire amount thereof, 
with — from the date of its rendition, over and above all legal 
set-o 
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239 V. 


That on the 16th day of November, 1876, a receiver was appointed 
in this cause of all the defendants’ property, and that said receiver 
immediately took possession and thence hitherto has remained and 
still remains in possession thereof. 


VI. 


That executions were duly issued upon your —— judgment 
aforesaid, but that owing to the appointment of said receiver and his 
possession of defendant 8 property they could not be levied there- 
upon & were returned nulla bona. 


VII. 


That your petitioners were informed about the time they obtained 
said judgment and a number of times since then and until recently, 
and it has until recently been the current opinion of the parties 
interested in defendant’s road so far as they have been able to learn, 
that the debt secured by the mortgage sought to be foreclosed in this 
cause was of so large an amount that a sale of the entire property 
of the defendant would not satisfy the same, and that after a sale 
upon said foreclosure no surplus would remain out of which any- 
thing could be realized for the unsecured creditors of the defendant, 
and that your petitioners have, owing to such information & com- 

mon belief, until very lately, viz., till the 12th of July, 1882, 
240 been of the same opinion, and have been considering this 

said judgment worthless, & that for the reasons all they 
have not applied to this court for leave to levy upon the property of 
the defendant in the receiver’s hands to establish a lien thereon, such 
lien being in their opinion of no value; that one of your petition- 
ers, viz., Thomas M. Nelson, has been for the first time lately, on the 
12th day of daly, 1882, credibly informed & believes that a great 
many bonds of defendant supposed to be secured by said mortgage, 
representing all but about one hundred and ninety-five thousand 
(195,000) dollars of defendant’s bonded indebtedness, are in the hands 
of parties who never purchased and do not own them and paid no 
value for them, and that they were not issued and placed upon the 
market or sold by defendant so as to constitute them claims secured 
by said mortgage, and that they are not secured thereby, and that 
the holders of them are not entitled to the benefit of the lien created 
by said mortgage, and that the mortgage lien upon defendant's 
property is not nearly so large as was at first believed, & that after 
satisfying the same there will be, as your petitioner Nelson has been 
lately informed as aforesaid and believes, a considerable surplus to 

pay the unsecured creditors of defendant. 
241 our petitioners therefore pray that they have leave, by the 
order of this honorable court, to levy an execution upon the 
property of defendant in the hands of the receiver herein (without 
disturbing his possession) in order to establish and perfect a lien 
upon the equity of redemption of the defendant in said property, 


n 
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and that they have such further or other relief in the premises as 
the nature of their case may require. 
And your petitioners will ever pray, &c. 
THOS. M. NELSON. 
JAMES B. SOULE, 
By THOS. M. NELSON, 


His Agent. 
BLAIR, KINGSLEY & KLEINHAUS, 
Sol’rs for Pet’r. 


STATE OF MICHIGAN, bes: 
County of Muskegon, | ~* 


On this 2nd day of August, 1882, personally came before me, a 
notary public in and for said county, Thomas M. Nelson and made 
oath that he had read the foregoing petition by him and said James 
B. Soule subscribed and knew the contents thereof, and the same was 
true of hisown knowledge, save as to the matters therein stated upon 
information or belief, and that as to those matters he believed it to 

bde true; that his copetitioner, James B. Soule, was not at the 
242 time of the verifying and signing of said petition in the State 

of Michigan, but was believed by said Nelson to be in Fargo, 
Dakota Ter., and that he, said Nelson, signed the name of said Soule 
to said petition and verified the same on said Soule’s and his own 
behalf, and had authority so to do. * 
Dr. s.] A. V. CHAPMAN, 
Notary Public, Muskegon County, Michigan. 


[Endorsed :]} No. 213, B. U.S. circuit —, S. div., west. dist. Mich- 

— Equity. Ashbel Green et al. vs. C., S. & Canada R. R. Co. 
Petition for leave to levy. Filed August 5, 1882. Henry M. Hins- 
dill, clerk. Blair, Kingsley & Kleinhaus, sol'rs for petitioner. 


243 Orders. 


Tue UnitTep States or AMERICA, \ . 
Western District of Michigan, Southern Division, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 10th day of August, in the year of our Lord 
one thousand eight hundred and eighty-two, and of the Independ- 
ence of the United States of America the one hundred and seventh— 
present, the Honorable Solomon L. — district judge among 
the proceedings then and there had were the following, to wit: 
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AsHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 

us. No. 213, B. 
Tax Cuicaco, SAGINAW AND CANADA RAIL ROAD Co., 
Defendant. 


This being the day heretofore fixed for hearing the petitions of 
Thomas M. Nelson and James B. Soule for leave to levy an execu- 
tion upon the property of the defendant iu the hands of the receiver 

On motion of Blair, Kingsley and Kleinhaus, solicitors for petition- 
ers, ordered that said hearing be, and the same is hereby, adjourned 
until August 16tb, 1882, at 10 a. m. 


244 Orders. 


Western District of Michigan, Southern Division, 
U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 10th day of August, in the year of our Lord 
one thousand eight hundred and eighty-two, and of the Independ- 
ence of the United States of America the one hundred and seventh— 
present, te Honorable Solomon L. Withey, district judge—among 
the proceedinys then and there had were the following, to wit: 


Tue UnitTep States OF AMERICA, \ te 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tux CHICAGO, SAGINAW AND CANADA RAILLROAD Co., 
Deſendant. 


In this cause the petition of Thomas M. Nelson for leave to levy 
an execution upon the property of defendant in the hands of the re- 
ceiver herein having this day been brought on to be heard, and said 
hearing having been adjourned until the 16th day of August instant, 
at ten o'clock in the fofenoon, and it not appearing that any notice 
of the hearing of said petition was served upon David D. Erwin, the 
receiver appointed herein, on motion of Blair, Kingsley and Klein- 


haus, solicitors for said petitioner— 


It is ordered that said David D. Erwin, receiver as aforesaid, ap- 

pear before this court on Wednesday, the 16th day of August, 

245 1882, at ten o clock in the forenoon of that day, and show 

4 cause, if any he have, why the prayer of the petitioner should 
not. 


nted. 
It is farther ordered that a copy of this order and of said petition 


be served upon said receiver — by mail at least three 
days before said 16th day of August, 1882. . 
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246 Orders. 


Tae Unitep Srates or AMERICA, bes : 
Western District of Michigan, Southern Division,, * 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 10th day of August, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district 
judge—among the proceedings then and there had were the follow- 
ing, to wit: 


AsHBEL GREEN and WILLIAM Bonn, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue Cuicaco, SAGINAW AND CANADA RAILROAD Co., 
Defendant. 


In this cause the petition of Thomas M. Nelson and James B. 
Soule for leave to levy an execution upon the property of the de- 
fendant in the hands of the receiver having been this day brought 
on to be heard, and said hearing having been adjourned till the 
16th day of August instant, at ten o’clock in the forenoon, and 
it not appearing that any notice of the hearing of said petition was 
served upon David D. Erwin, the receiver appointed herein : 

On motion of Blair, Kingsley and Klienhaus, solicitors for peti- 

tioners, it is orde that said David D. Erwin, receiver as 
247 aforesaid, appear before this court on Wednesday, the 16th 

day of August, 1882, at ten o’clock in the forenoon of that 
day, and show cause, if any he have, why the prayer of said peti- 
tion should not be granted. 

It is further ordered that a copy of this order and of said petition 
be served upon said receiver personally or by mail at least three days 
before the said 16th day of August, 1882. 


248 Orders. 
Tue Unitep States or AMERICA, \ g 
Western District of Michigan, Southern Division, ; 
VU. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand — — on the 16th day of August, in the year of our Lord 
one thousand eight hundred and eighty- two, and of the Independ- 
ence of the United States of America the one hundred and seventh— 
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present, the Honorable Solomon L. Withey, district judge—amon 
the proceedings then and there had were the following, to wit: a 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Com- 
plainants, 
vs. No. 213, B. 
Tae CHICAGO, SaGINaw AND CANADA RalLroapD Con- 
PANY, Defendant. 


In the Matter of the Petition of Tnouas M. Netson for leave to levy 
upon property in receiver’s hands. 


In this matter, on reading and filing due proof of service of a 
copy of said petition upon the solicitors for the respective parties in 
said cause and of notice of the hearing thereof, and the same having 
been adjourned to this day, and upon hearing Jacob Klienhaus, 
Esq., counsel for said petitioner, in support of, and David D. Erwin, 
the receiver herein, in opposition to,said petition, and due delibera- 

tion being thereupon had, on motion of Blair, Kingsley and 
249 Klienhaus, solicitors for said petitioner, it is ordered that said 

petitioner have leave to levy an execution on the judgment 
mentioned in his petition upon the property and funds of the de- 
fendant in the hands of the receiver herein, in order to establish a 
lien thereon, without disturbing and without prejudice to the pos- 
session of said property by said receiver, and without prejudice to 
the rights of any person or persons having prior liens upon said 
property, either by virtue of the mortgage in said cause, receiver's 
certificates, or otherwise. 


250 Orders. 


Tue Unitep States or AMERICA, t * 
Western District of Michigan, Southern Division, ; 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 16th day of August, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 

AsHBEL GREEN and WILHAM Bownp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tne Cu1caco, SAGINAW AND CANADA RAMURNOAD Com- 
PANY, Defendant. 


In the Matter of the Petition of Tnouas M. Netson and Jamzs B. 
Sous for leave to levy upon property in receivers hands. 


In this matter, on reading and filing due proof of service of a 
14—181 


* 
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copy of said petition upon the solicitors for the respective parties 
in said cause, and of notice of the hearing thereof, and the same hav- 
ing been adjourned to this day, and upon hearing Jacob Klein- 
haus, Esq., counsel for the petitioners, in support of, and David D. 
Erwin, the receiver herein, in opposition to, said petition, and 
251 due deliberation being thereupon had, on motion of Blair, 
Kingsley and Kleinhaus, solicitors for said petitioners— 

It is ordered that said petitioners have leave to levy an execu- 
tion on the judgment mentioned in their petition upon the prop- 
erty and funds of the defendant in the hands of the receiver herein, 
in order to establish a lien thereon, without disturbing and without 
prejudice to the possession of said property by said receiver, and 
without prejudice to the rights of any person or — having prior 
liens upon said property, either by virtue of the mortgage in said 
cause, receivers certificates, or otherwise. 


252 Orders. 
THE UNITED STATES OF AMERICA, \ 
Western District of Michigan, Southern Division, 


U.S. Court. In Equity. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the tenth day of August, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 

ndence of the United States of America the one hundred and 

th—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to wit: 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Compl'ts, 
v8. 
THE CHICAdO, Saginaw & Canapa RALILROAD Company, Def 't. 


In this cause, the petition of Thomas M. Nelson and James B. 
Soule ſor leave to levy an execution 5 the property of defend - 
ant in the hands of the receiver herein having been this day brought 
on to be heard and said hearing having been adjourned till the 16th 
day of August instant, at ten o clock in the forenoon, and it not 
appearing that any notice of the hearing of said petition was served 
upon David D. Erwin, the receiver appointed herein, on motion of 
Blair, Kingsley & Kleinhaus, solicitors for said petitioners, it is 
ordered that said David D. Erwin, receiver as aforesaid, appear 
before this court on Wednesday, the 16th day of August, 1389, at 
ten o’clock in the forenoon of that day, and show cause, if any he 
have, why the prayer of said petition should not be granted. 

It is further ordered that a copy of this order and of said petition 
be served upon said receiver, — or by mail, at least three 
days before said 16th day of August, 1882. 


— @ 
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Tae Unitep Srates or AMERICA, \ ae 
Western District of Michigan, Southern Division, j ~* 


I, Henry M. Hinsdill, clerk of the circuit court of the United 
States for the sixth circuit and western district of Michigan, do 
hereby certify that the foregoing is a true and compared copy 
the order entered upon the journal in the proceedings of said court 
in said entitled cause. 

Witness my official signature and the seal of said court, at Grand 
Rapids, this Jun day of August, in the year of our Lord one thou- 


sand eight hundred and eighty-two. 
Dü. s.] HENRY M. HINSDILL, Clerk. 


[Endorsed:] No. 213, B. United States circuit court, western dis- 
trict of Michigan, southern division. Equity. Ashbel Green & al 
vs. C.,S. & Canada R. R. Co. Office copy. Order to show cause. 
(Nelson & Soule.) (32.) Blair, Kingsley & Kleinhaus,sol’rs for pet r-. 
Filed Aug. 16, 1882. H. M. Hinsdill, elerk. 


1 hereby acknowledge due service upon me of a certified copy of 
an order to show cause in the within-entitled cause, of which the 
within is a certified copy, and of a copy of the petition therein re- 
ferred to, this day. 

Dated August 12th, 1882. 

DAVID D. ERWIN, Receiver. 


253 Orders. 


Tue Unitep States or AMERICA, \ as: 
Western District of Michigan, Southern Division,, 


U.S. Court. In Equity. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the tenth day of August, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States of America the one hundred and 
7th—present, the Honorable Solomen L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: | 


ASHBEI. GREEN and WILLIAM Bonp, Trustees, Compl'ta, 


v8. 
THe Cuicaco, Sacinaw & Canapa RAIL NOAD Company, Def't. 


In this cause, the petition of Thomas M. Nelson for leave to levy 
an execution upon the property of defendant in the hands of the 
receiver herein having been this day brought on to be heard, and said 
hearing having been adjourned until the 16th day of August instant, 
at ten O clock in the forenoon, and it not appearing that any notice 
of the hearing of said petition was served upon David D. Erwin, the 
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receiver appointed herein, on inotion of Blair, Kingsley & Klein- 
haus, solicitors for said petitioners, it is ordered that said David D. 
Erwin, receiver as aforesaid, appear before this court on Wednesday, 
the 16th day of August, 1882, at ten o’clock in the forenoon of that 
day, and show cause, if any he have, why the prayer of said petition 
should not be granted. 

It is further ordered that a copy of this order and of said petition 
be served upon said receiver, personally or by mail, at least three 
days before said 16th day of August, 1882. 


Tue Unitep States or AMERICA, \ ie 
Western District of Michigan, Southern Division, 

I, Henry M. Hinsdill, clerk of the circuit court of the United 
States for the sixth circuit and western district of Michigan, do 
hereby certify that the foregoing is a true and compared copy of the 
order entered upon the journal in the proceedings of said court in 
said entitled cause. 

Witness my official signature and the seal of said court, at Grand 
Rapids, this 11th day of August, in the year of our Lord one thou- 
sand eight hundred and eighty-two. 

II. s.] HENRY M. HINSDILL, Clerk. 


[Endorsed :] No. 213, B. United States circuit court, western dis- 
trict of Michigan, southern division. Equity. Ashbel Green e al. 
vs.C., S. & Canada R. R. Co. Office copy. Order to show cause. 
(Nelson.) (33.) Blair, Kingsley & Kleinhaus, sol’rs for pe’t’r. Filed 
Aug. 16th, 1882. H. M. Hinsdill, clerk. 


I hereby acknowledge due service upon me of a certified copy of 
an order in the within-entitled cause, of which the within is a cer- 
tified copy, and of a copy of the petition therein referred to, this day. 


Dated Aug. 12th, 1882. 
! ; DAVID D. ERWIN, Receiver. 
254 Tne? UNITED Srates or AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Southern Division of the Western District of Michigan. In Equity. 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. 
THe CuicAco, SaGinaw AND CANADA RAILROAD Company, De- 
fendant. 


The answer of David D. Erwin, receiver, to the order to show catise 
made herein on the tenth day of August instant on the petition of 
Thomas M. Nelson and James B. Soule. 


To the judges of the circuit court of the United States for the sixth 
circuit and southern division of the western district of Michigan, 
sitting in equity: 

This respondent, answering, says: 
1. That as to the matters set forth in the first paragraph of said 
petition he has no knowledge other than hearsay. 
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2. He admits the statement of the second paragraph to be true. 
3. That as to the matters set forth in third paragraph of said peti- 
tion he says, on information which he believes to be true, 
255 that said petitioners jointly and said Thomas M. Nelson indi- 
viduall oe services and labor in the construction of 
thie railroad of the defendant some time prior to the commencement 
of this suit, but at what — time and to what extent this re- 
spondent is not advised, but he says that at the time he took posses- 
sion of said railroad as receiver twenty miles only was in operation 
and that amount not entirely finished, and he denies that by reason 
of the services of the petitioners in building said road the property 
or road was created and constructed which furnishes and constitutes 
the principal value of said road and the main security of said mort- 
gage, but avers that a large — of said road and property which 
furnishes and constitutes the principal value of said road and se- 
curity of said mortgage has been constructed or acquired by pur- 
chase since commencement of this suit. 
4. That as to the matters stated in the fourth paragraph of this 
petition this respondent has no 323 ö 
* He admits the matters stated in fifth paragraph of said petition 
to be true. 
6. That as to the matters set forth in the sixth paragraph of said 
petition he has no personal knowledge. 
7. That as to the matters stated in the seventh paragraph of said 
petition he says he has no knowledge as to the information 
256 received by the petitioners as therein stated, nor has he any 
definite information as to the amount of the bonded indebt- 
edness entitled to the benefit of the lien of said mortgage, but, from 
such ‘information as he has on the subject and from the claims made 
by parties holding such bonds, has been lead to believe that the said 
bonded indebtedness would far exceed the value of the road and 
property of the defendant; and this respondent says that, as he is at 
present advised, he knows of no sufficient reason to urge — the 
granting of the prayer of said petition, and respectfully submits the 
matter to the judgment of the court. 
| DAVID D. ERWIN, Receiver. 


Western District or MICHIGAN, t poe 
County of Muskegon, 


On this 16th day of August, 1882, before me, a notary public in 
and for said county, personally appeared David D. Erwin, who, being 
duly sworn, did depose and say that he has read the foregoing 
answer by him subscribed and knows the contents thereof, and that 
the same is true of his own knowledge, except as to the matters 
which are therein stated to be on his information and belief, and as 
to those matters he believes it to be true. 

FRANK H. STEWART, 
Notary Public, Muskegon County, Mich. 


257 [Endorsed :] No. 213, B. United States of America. The- 
circuit court of the United States for the sixth circuit and 
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western district of Michigan, southern division. Ashbel Green es al., 
pl't'ff, vs. The Chicago, Saginaw, & Canada R. R. Co., def’t. Answer 
of David D. Erwin, receiver, to order to show cause of Aug. 10, 1882, 
on petition of Thomas M. Nelson eal. (34.) Filed Aug. 17, 1882. 
H. ML. Hinsdill, clerk, by C. B. Hinsdill, dep’ty. 


258 THE UNITED STATES OF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Southern Division of the Western District of Michigan. In Equity. 


AsHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tue CICAdO, SAGINAW AND CANADA RAILROAD Company, Defend- 
ant. a 


The answer of David D. Erwin, receiver, to tlie order to show cause 
made herein on the tenth day of August instant on the petition 
of Thomas M. Nelson. f 


To the judges of the circuit court of the United States for the sixth 
circuit and southern division of the western district of Michigan, 
sitting in equity : 

This respondent, answering, says: 
1. Thatas to the matter set forth in the first paragraph of said peti- 

tion he has no knowledge other than from hearsay... 4 
2. He admits the statement of the second paragraph to be true. 

3. That as to the matters set ſorth in third paragraph of said 
petition he says, on inſormation which he believes to be true, 

259 that said petitioner, individually and also jointly with James 

B. Soule, performed services and labor in the construction of 
the railroad of the defendant some time prior to the commencement 
of this suit, but at what particular time and to what extent this re- 
spondent is not advised, but he says that at the time he took posses- 
sion of said railroad as receiver twenty miles only was in operation, 
and that amount not entirely finished, and he denies that by reason 
of the services of the petitioner in building said road the property 
or road was created and constructed which furnishes and constitutes 
the principal value of said road and the main security of said mort- 
gage, but avers that~a large portion of said road and property which 

urnishes and constitutes the principal value of said road and security 
of said mortgage has been constructed or acquired by purchase since 
commencement of this suit. : 
4. That as to the matters stated in the fourth paragraph of this 
petition this respondent has no knowledge. 
5. He admits the matters stated in the fifth paragraph of said 
petition to be true. 
6. That as to the matters set forth in the sixth paragraph of said 
petition he has no personal knowledge. 

.260 7. That as to the matter stated in the seventh paragraph 

of said petition he says he has no knowledge as to the inſor- 
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mation received by the petitioner as therein stated, nor has he any 
definite information as to the amount of the bunded indebtedness 
entitled to the benefit of the lien of said mortgage, but from such 
information as he has on the subject and from the claims made by 
rties holding such bonds has been led to believe that the said 
bonded indebtedness would far exceed the value of the road and 
property of the defendant; and this respondent says that, as he is at 
present advised, he knows of no sufficient reason to urge — the 

granting of the prayer of said petition, and respectfully submits the 
matter to the judgment of the court. 
DAVID D. IRWIN, Receiver. 


WeEsTERN District oF MICHIGAN, g ie 
County of Muskegon, 


On this 16th day of August, 1882, before me, a notary public in 
and for said county, personally — mang David D. Irwin, who, being 
by me duly sworn, did depose and say that he has read the forego- 

ing answer by him subscribed and knows the contents thereof, 
261. and that the same is true of his own knowledge, except as 
to the matters which are therein stated to be on his informa- 
tion and belief, and as to those matters he believes it to be true. 
FRANK H. STEWART, 


Notary Public, Muskegon County, Mich. 


[Endorsed:} No. 213, B. U. S. circuit court, west 'n dist. of 
Mich., southern division. In equity. Ashbel Green et al., trustees, 
compl'ts, vs. Chicago, Saginaw and Canada R. R. Co., def’t. Answer 
of David D. Erwin, receiver, to order to show cause of Aug. 10, 
1882, on petition of Thomas M. Nelson. (35.) Filed Aug. 17th, 
1882. H. M. Hinsdill, clerk, by C. B. Hinsdell, deputy. 


262 Orders. 


Tue Unirep States or AMERICA, \ 8 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the eireuit court of the United States ſor the sixth 
circuit and western district of Michigan, begun and held at the 
city of Grand Rapids on the 31st day of August, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district 


judge—among the proceedings then and there had were the follow- 


ing, to wit: 


„ 


112 BENJAMIN RICHARDSON 4 HENRY DAY, àc., vs. 


AsHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
THE CH ICAO, SAGINAW AND CANADA RAILROAD Com- 
Company, Defendant. 


In this cause, counsel for all the parties consenting, it is ordered 
that Hon. John W. Champlin, the special master appointed herein, 
have until September 10th in which to make, prepare, and file his 
report. 


263 UNITED States OF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. 


ASHBEL GREEN and WILLIAM Bown, Trustees, Complainants, 
v8. 
Tue CuHIcaGo, SAGINAW AND CANADA RAILROAD CoMPANY. 


To the judges of the circuit court of the United States for the sixth 
circuit and southern division of the western district of Michigan, 
sitting in equity: 

The petition herein of Thomas M. Nelson, of Fruitport, in the 
county of Muskegon, State of Michigan, showeth unto this honor- 
able court— 

First. That said complainants filed the bill of complaint in this 
cause in this court to foreclose a trust deed and mortgage against 
said railroad company, as appears by the said bill, which, among 
other things, alleges the insolvency of said company and a receiver 
appointed with full powers to take charge of the property of said in- 

3 solvent and collect in all its assets. 

264 Second. That proceedings were had under said bill and 

testimony taken and the cause referred to John W. Champlin, 

Esq., to report to this court. 

Third. That your petitioner has a judgment recovered against 
said corporation in the cireuit court for the county of Saginaw, in 
this State, which is for a balance due for the construction of a part 
of said railroad ; that said judgment is wholly unpaid, and that, by 
leave of this court, an execution upon said judgment has been levied 
upon the property and funds of said corporation in the hands of,the 
receiver without disturbing the possession of said officer, and the 
same is now a specific lien upon said property. 

Fourth. That this court by an order allowed your petitioner to 
intervene and prove his claim before the master and referee, who 
was ordered to report the proofs to this court. 

Fifth. Your petitioner shows that said corporation has always 
been insolvent, and that a large part of the bonds now outstanding 
which are claimed to be secured under said mo were and are 
held by directors of said insolvent corporation, who, while it was 
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under their management, held the position of trustees of its assets 

for the benefit of its creditors, and, while themselves creditors, 
265 undertook to secure to themselves a preferance and advan 

over your petitioner by taking bonds under said mo as 
collaterals and pledges, to the exclusion of your petitioner, who was 
an unsecured creditor; and your petitioner claims that all such 
bonds are invalid and of no effect as against your petitioner's claim, 
and that other bonds have been pledged without authority and are 
invalid against your petitioner. 

Sixth. That a large number of said directors who hold bonds 
under said mortgage are also liable to said corporation and its 
creditors for capital stock of said company, which was issued to them 
as full paid-up stock without adequate money, labor, or property 
consideration, and that others are liable upon stock which has not 
been paid up, and that the whole amount owing and not paid upon 
said stock is, in the aggregate of both classes, several hundred thou- 
sand dollars; and your petitioner says that such claimants now in 
court seeking relief should first do equity by making good the 
amount unpaid upon these shares of capital stock against your peti- 
tioner’s claim & judgment, and that those who hold stock not paid 
up should pay the face value of the same. 

Seventh. That your petitioner proved his said claim before the 

suid referee & master, and that counsel of the several parties, 
266 including your petitioner's, have argued their respective 

claims in full; that some of said claimants have claimed 
that the former order of this court was not intended to give the 
master any other authority than to take proofs of the claim, and to 
do no more. Your petitioner therefore prays that, as supplemental 
to the former order of this court, your petitioner may intervene in 
said cause as a defendant, and that this petition without withdrawal 
of the replication stand as his answer, and that your petitioner have 
leave to produce and prove before the master certified copies of the 
execution issued on said judgment and the levy made thereunder, 
and that your petitioner’s claim may have such priority as is in 
accordance with equity, and that the master not only report the 
proofs now taken, but upon the proofs that he also report the facts 
and what place or priority, if any, your petitioner’s claim is enti- 
tled to in the distribution of the fund, together with his opinion 
thereon, and this without —— to the right of any party to 
move to set aside the order hereby asked; and your petitioner will 
ever pray. 


THOS. M. NELSON. 
BLAIR, KINGSLEY & KLEINHAUS, 
Sol’ra for Petitioner. 


267 Western District or rn = 


County of Muskegon, 


On this 30th day of August, 1882, personally ys before me, 

a notary public in & for said county, Thomas M. Nelson, who signed 

the 8 — & makes oath that he has heard the 
15—18 


® 
— 
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foregoing petition by him signed & knows the contents thereof, and 
that the same is true of his own knowledge, save as to the matters 
therein stated to be on information or belief, & that as to those mat- 
ters he believes it to be true. 

JOHN TAIT; 


Notary Public, Muskegon County, Mich. 


[Endorsed :] Cir. court of U. S., sixth circuit & southern div. 
of west. dist. of Mich. In equity. Ashbel Green et al., compl’ts, us. 
The Chicago, Saginaw and Canada R. R. Co., def’t. Intervening 

tition, Thomas M. Nelson. Blair, Kingsley, & Kleinhaus, sol’rs 
or petitioner. 


268 Sir: Take notice that a petition, with a copy whereof you are 

herewith served, will be presented to the circuit court of the 
United States for the sixth circuit & southern division of the western 
district of Michigan, in equity, on the Ist day of September, 1882, at 
two o'clock in the afternoon of that day, or as soon thereafter as 
counsel can be heard, and a motion thereupon made that the prayer 
of said petition be granted. 

ours, &c., 
BLAIR, KINGSLEY, & KLEINHAUS, 


Sol’rs for Petitioner. 
Dated Aug. 31, 1882. 


To F. A. Nims, Esq., sol’r for compl'ts; Hughes, O'Brien & 
yes sol’rs for def’t et al., Norris & Uhl, sol’rs for Richardson et 
al., Francis Smith, Esq., sol’r for Ferry et al. 


2683 Western District or 5 
County of Ken, 


Charles B. Blair, being sworn, says that on the 31st day of Au- 
gust, 1882, he served a copy of the petition hereto annexed, together 
with a notice thereto attached, of which the annexed is a copy, upon 
Messrs. Norris & Uhl by delivering the same personally to Mark 
Norris, a clerk of said Norris & Uhl, who was in charge of their 
office, said Norris & Uhl being absent therefrom when said papers 


were served. 
CHARLES B. BLAIR. 


Subscribed and sworn to before me this 31st day of August, 1882. 
JOSEPH WURZBURG, 
Notary Public, Kent Co., Mich. 


269 WESTERN District OF MICHIGAN, I.. 
County of Kent, es. 


Joseph Wurzburg, being sworn, says that on the 31st day of Au- 
gust, 1882, he served a copy of the annexed petition, together with 
a notice thereto attached, of which the annexed is a copy, upon 
Messrs. Hughes, O’Brien & Smiley by delivering the same person- 
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ally to Walter Hughes, a clerk of said firm, who was in charge of 
said firm’s office in the absence of all the members thereof when 
said papers were served ; that on the same day he served a copy of 
said petition, together with a like notice thereto attached, upon 
Fred. A. Nims by depositing the same in the post office at city of 
Grand Rapids, in said county, at 3.50 o’clock in the afternoon 

that day, enclosed in a sealed envelope addressed to F. A. Nims, 
Esq., att’y, &c., Muskegon, Muskegon Co., Mich.,” that being the 
post office address of said Nims, postage prepaid, and that on the 
same day he served a copy of said petition, together with a like 
notice thereto attached, upon Francis Smith by depositing the same 
in said post office at 3.50 o’clock in the afternoon of that day en- 
closed in a sealed envelope addressed to“ Francis Smith, ee att’y, 
&c., Muskegon, Muskegon Co., Mich.,” that being the post-office ad- 


dress of said Smith, postage prepaid. 
: JOSEPH WURZBURG. 


Subscribed & sworn to before me this 1st day of September, 1882. 
CHARLES B. BLAIR, 
Notary Public, Kent Co., Mich. 


270 [Endorsed :] No. 213, B. U. S. cireuit court, sixth circuit 

& southern division of west’n dist. of Mich. In equity. Ash- 
bel Green et al., trustees, compl’ts, vs. The Chicago, Saginaw & 
Canada R. R. Co., defendant. Petition of Thomas M. Nelson for 
leave to intervene & = of service. Filed Sept. 1, 1882. (36.) H. 
M. Hinsdill, clerk. Blair, Kingsley & Kleinhaus, sol’rs for peti- 
tioner. 


271 Orders. 


Tue Unitep States or AMERICA, sine 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the Ist day September, in the year of our Lord 
one thousand eight hundred and eighty-two, and of the Independ- 
ence of the United States of America the one hundred and seventh— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


AsHpeL GREEN and WILLIAM Bonn, Trustees, Com- 
plainauts, 


us. No. 213, B. 
Tue CHIcAdo, SAGINAW AND CANADA RAILLAOAD Con- 
Pany, Defendant. 


In the Matter of the Petition of THomas M. Netson for leave to 
intervene as defendant. 


In this matter the petition of Thomas M. Nelson for leave to in- 
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tervene as a defendant in said cause was duly brought on to be 
heard, and upon reading and filing proof of due service of a copy 
of said petition and of notice of hearing thereof upon the solicitors 
for the respective parties in said cause, and upon hearing the appli- 
cation of Mess. Norris and Uhl and Francis Smith, solicitors 
272 for sundry bondholders therein, for an adjournment of the 
hearing upon said petition, and on their motion it is— 
Ordered, That the further hearing upon said petition be, and the 
same is hereby, continued until the 4th day of September, 1882, at 
two o'clock in the afternoon of that day. 


273 Copy Telegram. 
The Western Union Telegraph Company. 


GRAND RAI Ds, Aug. 31, 1882. 
To Messrs. Smith, Nims, Hoyt, & Erwin, Muskegon, Mich. : 
We shall apply to the United States court to-morrow at two 
o clock for the Nelson claim to intervene and to have Champlin re- 
port the facts and proofs; have mailed copies of petition to Nims 


and Smith. 
BLAIR, KINGSLEY & KLEINHAUS. 
Paid, 77 cents. Sent 11.35 a. m. 


274 Unirep STATES OF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
vs. 
Tax Cuicaco, Sacinaw & CANADA RALILROAD Company, Defendant. 


To the judges of the circuit court of the United States for the sixth 
circuit and southern division of the western district of Michigan, 
sitting in equity : 

The petition herein of Thomas M. Nelson, of Fruitport, in the 
county of Muskegon, State of Michigan, and James B. Soule, of the 
Territory of Dakota, showeth unto this honorable court— 

First. That said complainants filed the bill of complaint in this 
cause in this court to foreclose a trust deed and mortgage against 
said railroad company, as appears by the said bill, which, améng 
other things, alleges the insolvency of said company and a receiver 

appointed with full powers to take charge of the property of 

275 said insolvent and collect in all its assets. ; 

Second. That proceedings were had under said bill and 
testimony taken and the cause referred to John W. Champlin, Esq., 
to report to this court. | 

Third. That your —— have u judgment recovered against 
said corporation in the circuit court for the county of Saginaw, in 
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this State, which is for the balance due for the construction of a 
part of said railroad; that said judgment is wholly unpaid, and 
that by leave of this court an execution —— said judgment has 
been levied upon the property and funds of said corporation in the 
hands of the receiver without disturbing the possession of said offi- 
cer, and the same is now a specific lien — said property. 

Fourth. That this court by an order allowed your petitioners to 
intervene and prove their claim before the master and referee, who 
was ordered to report the proofs to this court. 

Fifth. Your peti-oners show that said corporation has always been . 
insolvent, and that a large part of the bonds now outstanding, which 
are claimed to be secured under said mortgage, were and are held 
by directors of said insolvent corporation, who, while it was under 

their management, held the position of trustees of its assets 
276 ſor the benefit of its creditors, and, while themselves creditors, 

undertook to secure to themselves a preference and advanta 
over your petitioners by taking bonds under said mortgage as col- 
laterals and pledges, to the exclusion of your petitioners, who were 
unsecured creditors, and your petitioners claim that. all such bonds 
are invalid and of no effect as against vour petitioners’ claim, and 
that other bonds have been pledged without authority and are in- 
valid against your petitioners. 

Sixth. That a large number of said directors who hold bonds 
under said mortgage are also liable to said corporation and its cred- 
itors for capital stock of said company which was issued to them as 
full-paid-up stock without adequate money, labor, or property con- 
sideration, and that others are liable upon stock which has not been 
paid up, and that the whole amount owing and not paid upon said 
stock is, in the aggregate of both classes, several huudred thousand 
dollars; and your petitioners say that such claimants now in court 
seeking relief should first do equity by making good the umount 
unpaid upon these shares of capital stock against your petitioners’ 
claim and judgment, and that those who hold stock not paid up 
should pay the face value of the same. 

Seventh. That your petitioners proved their said claim 

277 beſore the said referee aud master, and that counsel of the 

several parties, including your petitioners, have argued their 

respective claims in full; that some of said claimants have claimed 

that the former order of this court was not intended to give the 

master any other authority than to take proofs of the claim and to 
do no more. 

Your petitioners therefore pray that,as supplemental to the for- 
mer order of this court, your petitioners may intervene in said cause 
as defendants, and that this petition, without withdrawal of the 
replication, stand as their answer, and that your petitioners have 
leave to produce and prove before the master certified copies of the 
execution issued on said judgment and the levy made thereunder, 
and that your petitioners’ claim may have such priority as is in ac- 
cordance with equity, and that the master only report the proofs 
now taken, but upon the proofs that he also report the facts and 


what place or priority, if any, your petitioners’ claim is entitled to 
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aside the order hereby asked. 
And your petitioners will ever pray. 
THOS. M. NELSON. 
JAMES B. SOULE, 
By THOS. M. NELSON, 


His Agent. 
BLAIR, KINGSLEY & KLEINHAUS, 
Sol’rs for Petitioners. 


278 Western District or MICHIGAN, N 4 
County of Muskegon, 


On this 30th day of August, 1882, personally appeared before me, 
a notary public in and for said county, Thomas M. Nelson, who 
signed the foregoing petition, and makes oath that he has heard 
read the foregoing petition by him and said James B. Soule, his co- 

rtner, subscribed, & knows the contents thereof, & that the same 
is true of his own knowledge save as to the matters therein stated 
on information or belief, and that as to those matters he believes it 
to be true; that he signed the name of his copetitioner, James B. 
Soule, to the said petition for the reason that the said Soule is absent 
from the State of Michigan & is in the Territory of Dakota, and that 
he verified the same on behalf of said Soule and had authority to 
so sign and verify the same. 1 ö 

JOHN TAIT, 
Notary Public, Muskegon Co., Mich. 


279 Sirs: Take notice that a petition, with a copy whereof you 

are herewith served, will be presented to the circuit court of 
the United States for the sixth circuit and southern division of the 
western district, in equity, on the Ist day of September, 1882, at two 
o’clock in the afternoon of that day, or as soon thereafter as counsel 
can be heard, and a motion thereupon made that the prayer of said 


petition be granted. 
Yours, &e., BLAIR, KINGSLEY & KLEINHAUS, 
Sol’rs for Petitioner. 
Dated Aug. 31, 1882. 


To F. A. Nims, Esq., sol’r for compl'ts; Hughes, O’Brien & Smiley, 
sol’rs for def 't ef al.; Norris & Uhl, sol’rs for Richardson et al., Fran- 
eis Smith, Esq., sol’r for Ferry et al. , 


[Endorsed :] Cir. court of U.S., sixth circuit & southern division 
of western dist. of Mich. In equity. Ashbel Green et al., complain- 
ants, us. The Chicago, Saginaw and Canada R. R. Co., def’t. Inter- 
vening petition of Nelson & Soule. Blair, Kingsley & Kleinhaus, 
sol’rs for petitioners. 


in the distribution of the fund, together with his opinion thereon, 
and this without prejudice to the right of any party to move to set 


— 
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280 Western District or Michidax, \ pes 


County of Kent, 
Charles B. Blair, being sworn, says that on the 31st day of Au- 
gust, 1882, he served a copy of the annexed petition, er with 


a notice thereto attached, of which the annexed is a copy, eon 
Messrs. Norris & Uhl, by delivering the same personally to 

Norris, a clerk of said Norris & Uhl, who was in charge of their 
office, said Norris & Uhl being absent therefrom when said papers 


were served. 
CHARLES B. BLAIR. 


Subscribed and sworn to befure me this 31st day of August, 1882. 
: JOSEPH WURZBURG, 
Notary Public, Kent Co., Mich. 


281 Western District or MICHIGAN, \ one 
County of Kent, : 


Joseph Wurzburg, being sworn, says that on the 3lst day of 
August, 1882, he served a copy of the annexed petition, together 
with a notice thereto attached, of which the annexed is a copy, upon 
Messrs. Hughes, O’Brien & Smiley, by delivering the same person- 
ally to Walter Hughes, a clerk of said firm, who was in charge of 
said firm’s office, in the absence of all the members thereof, when 
said papers were served; that on the same day he served a copy of 
said petition, together with a like notice thereto attached, upon 
Fred. A. Nims, by depositing the same in the office in the city 
of Grand Rapids, in said county, at 3.50 o’clock in the afternoon of 
that day, enclosed in a sealed envelope addressed to “ F. A. Nims, 
Esq., att’y, &c., Muskegon, Muskegon county, Mich.,” that being 
the post-office address of said Nims, postage prepaid, and that on 
the same day he served a copy of said petition, together with a like 
notice thereto attached, upon Francis Smith, by depositing the same 
in suid post office at 3.50 o’clock in the afternoon of that day, en- 
closed in a sealed envelope addressed to Francis Smith, Esq., Att’y, 
&c., Muskegon, Muskegon County, Mich.,” that being the post-office 
address of suid Smith, postage prepaid. 

JOSEPH WURZBURG. 


, — & sworn to before me this Ist day of September, 


CHARLES B. BLAIR, 
Notary Public, Kent C., Mich. 


282 [Endorsed :] No. 213, B. U. S. circuit —,S. D. of west. 

dist., Michigan. Equity. Ashbel Green e al., trustees, vs. 
The Chicago, S. & C. R. R. Co. Petition of Nelson & Soule for leave 
to intervene, & proof of service. (37.) Filed Sept. 1, 1882. H. 
M. Hinsdill, clerk. Blair, Kingsley & Kleinhaus, sol'rs for peti- 
tioners. 
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Orders. 


Tae Unitep States OF AMERICA, \ an 
Western District of Michigan, Southern Division, § ~ * 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the 
city of Grand Rapids on the Ist day of September, in the year of 
our Lord one thousand eight hundred and eighty-two, and of the 
Independence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district 
judge—among the proceedings then and there had were the follow- 
ing, to wit: 


AsHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue CHhICAOO, SAGINAW AND CANADA RATILROAD Com- 
PANY, Defendant. 


In the Matter of the Petition of THomas M. NELSON and James B. 
SouLe for leave to intervene as defendants. 


283 


In this matter the petition of Thomas M. Nelson and James B. 
Soule for leave to intervene as defendants in said cause was duly 
brought on to be heard, and upon reading and filing proof of due 
service of a copy of said petition and of notice of hearing thereof 
upon the solicitors for the respective parties in said cause, and upon 

hearing the application of Messrs. Norris and Uhl and 
284 Francis Smith, solicitors for sundry bondholders therein, for 

an adjournment of the hearing, upon said petition and upon 
their motion, it is— 

Ordered, That the further hearing upon said petition he, and the 
same is hereby, continued until the 4th day of September, 1882, at 
two o’clock in the afternoon of that day. 


285 Orders. 


THE Unitep States OF AMERICA, = 
Western District of Michigan, Southern Division, } ‘ 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 4th day of September, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States of America the one hundred and sev- 
enth—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, 
to wit: 


—— 
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AsHBet GREEN and WILIIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
THE CHIcAOO, SAGINAW AND CANADA RAUROAD Con- ; 
PANY, Defendant. 


In the Matter of the Petition of Tuomas M. Netson and James B. 
SouLeE for leave to intervene in said cause as defendants. 


In this matter the petition of Thomas M. Nelson and James B. 
Soule for leave to intervene in said cause as defendants was brought 
on to be heard, Francis Smith, Esq., appearing for various bond- 
holders and applying for an adjournment of said hearing; and after - 
hearing Willard Kingsley, Esq., in — of said petition and L. 
D. Norris, Esq., in opposition thereto, thereupon, on motion of Blair, 

Kingsley and Kleinhaus, solicitors for said petitioners— 
286 It is ordered that said petitioners have leave to amend their 
said petition as they may be advised, and that the further 
hearing of said matter be continued, and the same is hereby con- 
tinued, until the 11th day of September, 1882, at two o’clock in the 
afternoon of that day. 

It is further ordered that in case said petitioners file an amended 
petition herein under the leave hereby granted a copy of said 
amended petition be served upon the solicitors of the respective par- 
ties herein on or before the 6th day of September instant. 


287 . Orders. 
THe Unitep Srates or AMERICA, \ * 
Western District of Michigan, Southern Division,, 
| U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 4th day of September, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States of America the one hundred and sev- 
enth—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue CHICAGO, SAGINAW AND CANADA RAHRNOAD Con- 
PANY, Defendant. 


In the Matter of the Petition of Tuomas M. Netson for leave to in- 
tervene in said cause as defendant. 


In this matter the petition of Thomas M. Nelson for leave to in- 


tervene in said cause as a defendant was brought on to be heard, 


16—181 


* . * 
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Francis Smith, Esq., appearing for various bondholders and apply- 
ing for an adjournment of said hearing ; and upon hearing Willard 
Kingsley, Esq., in support of said petition, and L. D. Norris, Esq., 
in opposition thereto, thereupon, on motion of Blair, Kingsley and 
Klienhaus, solicitors for said petitioner— | 
It is ordered that said petitioner have leave to amend his 
288 said petition as he may be advised, and that the further hear- . 
ing of said matter be continued, and the same is hereby con- 1 
tinued, until the 11th day of September, 1882, at two o clock in the : 
afternoon of that day. 

It is further ordered that in case said petitioner file an amended 
petition herein under the leave hereby granted a copy of said 
amended petition be served upon the solicitors of the respective par- 
ties herein on or before the 6th day of September instant. 


| 289 UNITED STATES OF AMERICA: 


| The Circuit Court of the United States for the Sixth Circuit, Western 
District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN, WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tue Cuicaco,Sacinaw & CANADA RAILROAD Company, Defendant. 


To the judges of the circuit court of the United States for the sixth 
circuit and southern division of the western district of Michigan, 
sitting in equity: 8 
The amended petition of Thomas M. Nelson, of Fruitport, in the 

county of Muskegon and State of Michigan, shows as follows: 


First. 


That said complainants, on November 16th, 1876, filed their bill 
of complaint in this cause in this court to foreclose a trust deed and | 

mortgage against said railroad company, dated May Ist, 1873, as 

appears by the suid bill, which, among other things, alleges the in- 

solvency of said company, and a receiver was appointed on 

290 said 16th day of November, 1876, with full power to take 
charge of the property of said insolvent and collect in all its : 


assets. 
Second. 


That an interlocutory decree has been rendered for foreclosure } 
and sale of said mortgaged property and the cause has been referred 

to John W. Champlin, Esquire, as special master, to take the proofs 
of the parties and report to this court in respect to the amount due 
the several parties and bondholders and their several priorities, as 
will more fully appear by reference to the said interlocutory decree, 
and the said reference is now pending before said master, who has 
not yet filed his report. 


Third. | 


That on or about the 7th day of June, 1875, — petitioner 
entered into a contract, in writing, with the said railroad com 

to lay the iron, ballast, and surface twenty miles of track on the 
line of the railroad of said defendant as then graded, commencin 
at St. Louis, the terminus of the Saginaw Valley and St. Louis rail- 
road, and to do other work for said company in and about the con- 
struction of its road, in consideration of certain prices which the 
said company agreed to pay therefor in and by said contract, as b 
reference thereto, ready to be produced and proven as this honorable 
court shall direct, will more fully and at large appear. 


291 Fourth. 


That vour petitioner immediately went to work under said con- 
tract, and between the date thereof and the Ist day of March, 1876, 
your petitioner did a large amount of work in pursuance of said 
contract, and during that time laid the iron and ballasted and sur- 
faced about twenty miles of track on the line of the railroad of said 
defendant, and did other work under and in pursuance of said con- 
tract for the said railroad company, and all of the work done by 
him under said contract within the time aforesaid amounted to 
thirty thousand dollars or thereabouts ; but, the said railroad com- 
pany being unable to make and not making the payments to your 
petitioner, as provided in said contract, your petitioner, however, 
substantially completed his contract. 


Fifth. 


That at the time your petitioner quit work under said contract 
the said railroad company was indebted to him for work done by 
him under said contract and in pursuance thereof in the sum of five 
thousand dollars or thereabouts, and afterwards your petitioner 
brought suit against the said railroad company in the eireuit eourt 
for the county of Saginaw, in the State of Michigan, to recover the 
amount owing to him by suid railroad company, in which suit the 

said railroad company duly appeared, by its attorneys; and 
292 afterwards such proceedings were had therein that on the Sth 

day of March, 1877, your petitioner received in said suit a 
judgment against said railroad company for the sum of five thou- 
sand five hundred and eighteen dollars and eighteen cents damages, 
together with his costs of suit, which were afterwards taxed at the 
sum of fifty-four dollars and twenty cents, as by reference to a 
certified copy of the judgment-roll in said suit, heretofore produced 
and proven before the suid special master, and to which reference is 
hereby made, will more fully and at large appear, 

That on the 26th day of June, 1877, an execution was issued out 
of said court upon said judgment and afterwards returned unsatis- 
fied, and on the 23rd day of January, 1878, an alias execution was 
issued out of said court on said judgment, which was returned un- 
satisfied on April 5th, 1878. 


ASHBEL GREEN ARD WILLIAM BOND, 40., ET AL. 12 
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Sixth. 


i That all of the iron laid upon the road-bed of the defendant cor- 

HH i poration and all of the ballasting and surfacing thereon previous to 

March Ist, 1876, and which is covered by said mortgage, was laid 
by your petitioner under said contract, and your petitioner. thereby 

made permanent improvement on the fixed property of said com- | 

pany and contributed directly to the property covered by said mort- 

, and that the same has not been paid for, to the amount 

293 of said judgment, and said judgment is wholly unpaid and 

due and owing to your petitioner, and has not been reversed 

or stayed or satisfied in any manner whatsoever ; and your petitioner 

| has no other security for the payment thereof, except such as he may 
have by his special equity in having created such property, and 

| also in virtue of his levy thereon, hereinafter mentioned. : 


Seventh. 


That-on or about the 16th day of November, 1876, a receiver of : 
said railroad was appointed in said foreclosure suit, who took pos- 

session of ali the property of suid company, and your petitiover 
was thereby prevented from levying on said property to satisfy his 
aforesaid judginent; and afterwards and on or about the — day of 
August, 1882, by leave of this court first had and obtained, pluries 
execution was issued out of the circuit court for the county of Sagi- : 
naw upon said judgment to the sheriff of Gratiot county, and was 

by him levied on the road-bed and property of ‘said company and : 
the funds in the hands of the receiver without, however, dispossess- 1 


ing the receiver thereof and subject in all respects to his rights, 
which levy was upon the — and property of said company 
in said counties of Gratiot and Montcalm and all its property in 
said county; and notice thereof was duly filed and recorded in the 
office of the register of deeds for said counties pursuant to 
294 the statute-in such case made and provided, and the same 
now constitutes a specific and legal lien upon the property 

covered by said mortgage. 


Eighth. 


That the total length of the road completed of the said defend- 
ant corporation at the time your petitioner ceased work thereon, 
and also at the time the bill in this cause was filed was twenty miles 
or thereabouts, and the entire road and property are now worth | 
— about three hundred thousand to five hundred thousand dol - 
ars. ‘ 

The income since the receivership has been considerable and has 
been put into permanent improvements,and thereby the value of 
the mortgaged property has been materially increased. 


Ninth. 


That the said defendant corporation when it made its said con- 
tract with your petitioner hereinbefore referred to was insolvent 
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and has thence continued to be and now is insolvent, and, in fact, 
has been insolvent since its first organisation; but your petitioner 
did not know it was insolvent until he had completed nearly all the 
work done by him under his said contract; but your petitioner 
shows that the directors of said corporation had ample opportunity 
to know of the financial condition of the same; and your petitioner 

therefor- charges the fact to be that the directors of said cor- 
295 poration from time to time, from its organization to the a 

pointment of said receiver, all knew of the insolvency of said 
corporation; that the property and assets of the defendant, aside 
from stockholders’ liability for stock, are not sufficient to pay over 
one-half of the face of the bond claims produced before the master 
after payment of the receiver's certificates. 


Tenth. 


Your petitioner further shows that the following persons claim 
to be owners or holders of the bonds issued under sai mortgage in 
the amounts hereinafter mentioned and have produced said bonds 
in said cause, namely: Benjamin Richardson, of New York city, 
three thousand five hundred and seventy-fuur bonds, or thereabouts, 
of one thousand dollars each; Edward P. Ferry, formerly of Grand 
Haven, Michigan, now of Park City, Utah 1 nineteen bonds, 
or thereabouts, of one thousand dollars each; John A. Elwell, of 
St. Louis, Michigan, five bonds, or thereabouts, of one thousand 
dollars each; Fred. A. Nims, of Muskegon, Michigan, twelve bonds, 
or thereabouts, of one thousand dollars each, which bonds of said 
Nims have either been proved in his name or in the name of some 
— person in his behalf, as your petitioner is informed and be- 

ieves. 

Joseph E. Shaw, of East Saginaw, Michigan, ten bonds, or there- 

abouts, of one thousand dollars each; Thomas W. — of 
296 Grand Haven, Michigan, sixty bonds, or thereabouts, of one 

thousand dollars each; the Wrought Iron Bridge Company, 
of Canton, Ohio, sixty-six bonds, or thereabouts, of one thousand 
dollars each; John F. Betz, of Philadelphia, Pennsylvania, for him - 
self and as assignee of one Richard Penniston, of the same place, 
one hundred and seventy-four bonds, or thereabouts, of one thousand 
dollars each; the said John F. Betz, as trustee for John Bower and 
Company, of Philadelphia, twenty-two bonds, or thereabouts, of one 
thousand dollars each ; John Bower and — of Philadelphia, 
Pennsylvania, eighty-one bonds, or thereabouts, of one thousand dol- 
lars each ; Charles P. Detrich, of Philadelphia, Pennsylvania, thirty- 
eight bonds, or thereabouts, of one thousand dollars each; other 
bonds by the said John F. Betz, as trustee for the syndicate herein- 
after mentioned, to the amount of one hundred and thirty-two bonds, 
or thereabouts, of one thousand dollars each; and Daniel E. Sickles, 
of New York, one hundred and sixty-three bonds, or thereabouts, 
of one thousand dollars each; and B. F. Stevens, of London, Eng- 
land, thirty-two bonds, or thereabouts, of one thousand dollars each; 
and John O’Byrne, of Wilmington, Delaware, six bonds, or there- 
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abouts, of one thousand dollars each, and other persons have pro- 
duced bonds in various small amounts. 


Eleventh. 


That the said twelve bonds of said Fred. A. Nims, five bonds 
297 of John A. Elwell, and nineteen bonds of Edward P. Ferry 
were issued to them severally as collateral security for a pre- 
tended indebtedness owing to them severally by the said corpora- 
tion defendant of about one-half the face value of the bonds de- 
livered to them severally by order of the board of directors of said 
defendant corporation at a meeting thereof held on or about the 
8th day of July, 1876; that at that time the said Fred. A. Nims, 
John A. Elwell, and Edward P. Ferry were each directors in said 
defendant corporation and knew or had reason to know of the in- 
solvent condition of the same; and your petitioner charges that it 
was their duty as such directors to hold all the corporate property 
in trust for the benefit of all the creditors of said corporation, and 
that they had no right in equity and good conscience to prefer 
themselves in the payment of any pretended claim they have against 
said corporation out of such trust property to the exclusion of the 
other creditors of said corporation, among whom was your petitioner ; 
that the said Fred. A. Nims and John A. Elwell, as vour petitioner 
is informed and believes, attended the said meeting of the board of 
directors and voted with the other directors of said company in 
favor of issuing to themselves and the said Edward P. Ferry the 
aforesaid bonds; and they and the said Edward P. Ferry 
298 afterwards received and accepted the same as collateral se- 
curity aforesaid; and — petitioner charges that the said 
acts of the said Nims and the said Elwell in voting to issue said 
bonds to themselves and the said Ferry as aforesaid and the act of 
the said Nims, Elwell, and Ferry in accepting said bonds was in 
violation of their duty as trustee to the — creditors of said cor- 
ration, and that in equity and good conscience the payment of 
said bonds should be postponed until all the other creditors of said 
corporation have been paid; and your petitioner charges that the 
action- of said board at said meeting were wholly illegal and unau- 
thorized as against your petitioner. 


Twelfth. 


That six hundred of the bonds produced by the said Benjamin 
Richardson, as your petitioner is informed and believes, are held 
by him as collateral security for money which he claims to have 
advanced for said defendant corporation to the amount of about one 
hundred and eighty-five thousand dollars in the aggregate, some of 
which bonds were pledged to him at or about the time of making 
such advances, but the greater portion of them, as your petitioner 
is informed and believes, a considerable time after the advances had 
been made and as additional security to such advances and without 
any new consideration for such additional pledges, or if there was 

any it was entirely inadequate and out of proportion to 
299 the number of additional bonds received. 
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Your petitioner is informed and believes, and therefore charges 
the fact to be, that the said Benjamin Richardson, at the time each one 
of the said six hundred bonds were issued to him, was a member of 
the bourd of directors of said corporation and knew of its insolvent 
condition, and that he attended the several meetings of said board 
at which it was voted to issue to him all the said six hundred bonds 
and himself voted in favor of the iseue thereof; and vour petitioner 
charges that the issue of said bonds by the said directors, in which 
the said Richardson participated, and while the said corporate prop- 
erty was under the management of said directors, was in fraud of 
the rights of your petitioner and other creditors of said insolvent 
corporation, more particularly as to the issue of all the bonds which 
were pledged to said Richardson as additional security and without 
any new and adequate consideration therefor; that your petitioner 
is informed and believes that at a meeting of the directors of said 
corporation, held on or about the 8th day of july: 1876, the pre- 
vious arrangements under which the said Richardson held the six 
hundred bonds as collateral security as aforesaid were cancelled and 
done away with and a new pledge of the said six hundred bonds 

made to the said Richardson by the said board of directors, 

300 in which he participated, without any new consideration 
whatever; and your petitioner, upon information and belief, 
charges that it is inequitable to enforce the payment of said bonds 
against said corporation and its property against the rights of your 
petitioner ; and your petitioner shows that said Richardson claims 
to be the owner of about two thousand nine hundred and seventy- 
four other bonds of said corporation, which, as your petitioner is 
informed and believes, he procured by some chicanery to be placed 
in the hands of said Ellwell, who was then secretary of said com- 
pany, and which the said Richardson fraudulently attached in the 
ands of the said Ellwell in a suit against said company on its pre- 
tended indebtedness to him, and afterwards caused the same to be 
sold and bid in by himself in said suit; but your petitioner is in- 
formed and believes that suid bonds had never been issued and 
while in the possession of said Ellwell were in the possession of 
said defendant corporation, and that said Richardson obtained no 
title thereto by the said sale in said attachment suit, and are void in 
his hands and ought not to be paid out of the property of said com- 


pany. 
Thirteenth. 


The Wrought Iron Bridge Company held about sixty-six bonds 
of one thousand dollars each as collateral security for an indebted- 
ness of about thirty-three thousand dollars incurred by said 

301 railroad company in the building of the bridge for it by said 
Wrought Iron Bridge Company over the Saginaw river, 
which bridge is worth more than their indebtedness; and — 
titioner is informed and believes that the said Wrought Iron 
ridge Company has a lien on the said bridge, and that it ought in 
equity and conscience to exhaust its lien on said bridge before 
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it resorts, as against your petitioner, to the security of its said mort- 
gage bonds on the other mortgaged property of said company. 


Fourteenth. 


That your petitioner is informed and believes that the bonds — 
duced by the said Thomas W. Ferry were issued under the follow- 
ing circumstances, viz: Some time in 1874 the railroad company 
borrowed of the First National Bank, Grand Haven, the sum of 
twenty thousand dollars, or thereabouts, for which it gave its note, 
and secured the same by a pledge of forty of its bonds, being a parcel 
of said sixty bonds. Said note and the several renewals thereof 
were endorsed by the said Edward P. Ferry. The said railroad com- 
pany failed to pay these notes, and after several renewals it was taken 
up, after the maturity of the last renewal notes, by the said Thomas 
W. Ferry; that on or about the 8th day of July, 1876, while the said 
bank still held the said note, the board of directors of said corpora- 

tion, at the aforesaid meeting thereof, without any new or other 
302 consideration whatsoever, voted to and issued to said bank 

twenty other bonds as collateral security for said note, which 
were received and accepted by said bank; that at the time the said 
Thomas W. Ferry took the said notes the said sixty bonds collateral 
security were also delivered to him with the said notes; that, as your 
petitioner is informed and believes, the said Edward P. Ferry was 
duly notified of the dishonor of said note, and that he is financially 
responsible for the payment thereof, and that said Thomas W. Ferry 
ought to be obliged to exhaust his remedy against said endorser be- 
fore resorting to the mortgage securities for the payment of said note 
and the bonds collateral thereto. 

That at the time of the issue of the original forty and the said 
additional twenty to said bank the said Edward P. Ferry was an 
officer or director in said bank, as your petitioner is informed and 
believes, and kuew or had reason to know of the insolvent condi- 
tion of said defendant corporation, and said additional twenty bonds 
were issued for his further security, he at that time being also a di- 
rector of said railroad corporation and well knowing of the insol- 
vency thereof and of the voting away of the unpaid stock of said 
corporation, as hereinafter mentioned. : 


Fifteenth. 


That — petitioner is inſormed and believes that the said 
303 John O’Byrne was a director in said company, and his bonds 

were issued to him without any consideration whatever and 
ought not to be allowed as against your petitioner. 


Sixteenth. 


That the said John F. Betz, John Bower and Company, Charles 
P. Detrich, and Richard Penniston during the time of their transac- 
tion with said company resided at or near Philadelphia, in the State 
of Pennsylvania, and, as your petitioner is informed and believes, 
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by an arrangement among themselves agreed to operate collectively 
in their dealings with said company, and from what is commonly 
called a syndicate, in which the said Betz was the managing man; 
that all the bonds produced by them or any of thein were issued as 
collateral security for advances made by them, — or sev- 
erally or by some of them, except as hereinaſter stated. 

Your petitioner is not informed and cannot state which, nor can 
he state the amourt of such advances, further than that he is in- 
formed that they amount to about one hundred and twenty-two 
thousand dollars; that all the bonds held by them or any of them, 
except as hereinafter stated, were pledged to them by the president 
of said corporation or some of its other officers without any author- 

ity on their behalf, and such pretended pledge, as your peti- 
304 tioner charges, is entirely void, and said bonds were improp- 

erly and illegally issued and constitute no obligation against 
said railroad company. 

That the said syndicate were, at their special instance and request, 
——— in the board of directors of said company by said John 
O’Byrne, who became a director July 8th, 1873, and by William J. 
Kelley, who became a director on October 11th, 1875, and the said 
O’Byrne was the attorney of said syndicate; and your petitioner is 
informed and believes that the said syndicate were kept advised, 
through their said representatives on the board of directors, of the 
affairs and financial condition of the said railroad corporation, and 
at all times knew of the insolvent condition thereof; that a consid- 
erable number of bonds so held by said syndicate—viz., one hun- 
dred and twenty or thereabouts, as your petitioner is informed and 
believes—were issued to them as a bonus and without any consid- 
eration whatever; that the said bonds produced by the said John 
F. Betz, John Bower and Company, Charles P. Detrich, and John 
F. Betz, trustee, were bonds issued to the said syndicate, as your 
titioner is informed and believes, on account of its dealings with 
suid company as aforesaid. 

And your petitioner charges that if said bonds had been issued 

to said syndicate by authority of the corporation or its board 
305 of directors that the acceptance of said bonds by the said 
members of the syndicate, they knowing and having full op- 
ortunity to know, through their representatives on said board, the 
Insolvent condition of said company, would make said bonds in their 
hands invalid and void as against your petitioner’s right, particu- 
larly as to such bonds as were issued as a bonus without any consid- 
eration given at the time of receiving the same. 


Seventeenth. 


That the following persons have produced bonds as aforesaid in 
this cause, and who claimed to be allowed therefor, either as owners 
or holders of the same, as pledgees, have taken and received of the 
said defendant corporation the shares of its capital stock to the 
amount hereinafter stated, and have never paid anything therefor, 
as your petitioner is informed and believe- and so charges the fact 
to be, = ee was issued to them without consideration and 
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by way of a bonus; and your petitioner shows the capital stock of 
suid corporation constituted a trust fund for the payment of its 
debts, and that the several persons to whom such stock was issued 
and by whom it was received and who have produced bonds in this 
cause ought in equity and good conscience to be required to pay for 

said stock before any payment whatsoever is made to them 
306 on the bonds which they have produced, either as owner- or 

pledgees as aforesaid. Each of said shares of stock is for the 
sum of one hundred dollars and each of said persons should be re- 
quired to make good his share of the capital stock before they are 
entitled to relief in this court. 

The persons and the number of shares to whom such stock was 
issued are as follows, viz: Said Benjamin Richardson, twelve hun- 
dred and fifteen shares; John A. Ellwell, twenty-fiveshares; Richard 
Penniston, three hundred and fifty shares; John F. Betz, three hun- 
dred and fifty shares; John Bower and Company, three hundred 
and forty shares; Charles P. Detrich, two hundred and — shares; 
John O'Byrne, ten shares; Joseph E. Shaw, ten shares. All of this 
stock was voted to the persons aforesaid in the amounts aforesaid at 
a meeting of the directors held in Philadelphia October 11th, 1875, 
at which the following directors were present, and, as your petitioner 
is informed and believes, all voted in favor of the issue of said stock, 
viz., Edward L. Craw, Edward P. Ferry, Fred. A. Nims, John O’Byrne, 
Benjamin Richardson, and John Ellwell, and which said stock was 
voted to and issued to the several persons aforesaid in the amounts 
aforesaid as full paid-up stock without any-consideration whatso- 
ever being paid therefor in any money, labor, or other property, 
and was an unlawful appropriation of the -capital stock of 

said company, and the parties so receiving said capital 
307 stock then well knew and had reason to know of the insolvent 

condition of said corporation and, your petitioner charges, are 
liable for the payment thereof to the said corporation on behalf of 
its creditors and should be required to pay the same and make good 
their share of the capital stock taken by them before any payment 
whatsoever shall be made to them upon the bonds produced by them; 
and vour petitioner charges that the said directors who were present 
at said meeting and voted for the issue of said slock were guilty of a 
personal wrong towards the said company and its said creditors and 
should be made answerable for it in exactly the same way and to 
the extent us if the money had been taken out of the coffers of said 
company, and are individually liable for the wrong done the said 
company and its said creditors and should be required to make the 
misappropriation of said capital stock good before any bonds pro- 
duced by them are allowed to be paid. 

In addition to the above eight hundred other shares of the capi- 
tal stock of the said company were, and your petitioner is informed 
and believes, issued to the said syndicate as full-paid stock without 
uny payment therefor by them in money, labor, or other property, 
and the certificates of said stock were issued to said syndicate or 

some of the members thereof—your petitioner cannot state 
308 which—and that the said syndicate and the persons compos- 
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ing the same should ulso be required to pay for the said eight 
hundred additional shares of stock and make good the capital stock 
of said company represented by said eight hundred shares before 
any allowance or payment whatsoever is made to them on the bonds 
produced by them or any of the members thereof; and your peti- 
tioner is informed and believes that the parties to whom said 
mentioned eight hundred shares were issued received the same with 
full notice of the insolvent condition of said curporation ; and your 
petitioner is also informed and believes that other stock of said 
company, but to what amount your petitioner cannot state, was 
issued to said Fred. A. Nima and Edward P. Ferry severally upon 
which five per cent. had been paid, and the remaining — 
per cent. was not and has not since been paid, and that said Fred. 
A. Nims and Edward P. Ferry are now justly and equitably indebted 
to the said corporation severally for the amount of such unpaid 
stock severally held by them, and that they ought, in equity and 
good conscience, to be required to pay and make good to the capital 
stock of said company to the amounts severally owing by them on 
the unpaid stock held by them as aforesaid before any bonds pro- 
duced by them or on their behalf shall be allowed to be paid in this 
proceeding. 


309 Eighteenth. 
Your petitioner did not know until on or about the 12th day of 


July, 1882, of the manner and the circumstances under which the 


bonds hereinbefore referred to were issued, and 7 petitioner did 
not know until some time since the 12th day of July, 1882, of the 
issue of the said unpaid stock of said defendant corporation and of the 
indebtedness of the several holders thereof, who were also bond- 
holders as aforesaid to said corporation, on account of said stock, 
nor did — petitioner have any information on those subjects 
prior to the 12th day of July, 1882. 


Nineteenth. 


Your petitioner claims upon the foregoing facts that by reason 
of having created and built a part of the property covered by said 
mortgage and made permanent improvements to the fixed property 
of said insolvent corporation and contributed directly to the value 
of the property covered by said mortgage that he has a i 
and superior equity upon the same, and that he ought, in equity 
and good conscience, to be paid out of the proceeds of the sale of 
said — — property before any of the holders of the bonds 
issued under said mortgage are paid. 


Twentieth. 


If the foregoing claim of your petitiuner shall be disallowed he 
then claims that he ought to be paid in full out of the pro- 

310 doeeds of the sale of said mortgaged property before any of the 
holders of said bonds which were issued as collateral securi- 

— by the officers of said corporation without any authority in that 
alf. 
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Twenty-first. 


And that your petitioner also has a superior equity and ought to 
be paid out of the proceeds of the sale of said mortgaged property 
before the payment of any bonds produced by any of the persons 
who were directors of said insolvent corporation, issued to them 
while under their management, and also of the bonds issued to the 
said syndicate and the several members thereof who had representa- 
tives and agents on the board of directors of said insolvent corpora- 
tion at the time the bonds were issued to them, and that the said 
several directors and said syndicate and the several members thereof 
ought not to be allowed in equity to secure to themselves any pref- 
erence or advantage over your petitioner, and that the attempt by 
the said directors and said syndicate ought not to be enforced in 
, this court as against your petitioner, who was a creditor at the time 
„ of the issue to them of their several bonds. 


Twenty-second. 


Your petitioner also claims that all of the persons who have pro- 
duced bonds in this cause and who are indebted as aforesaid to 
said corporation and its creditors for the unpaid stock issued 
311 to them, and also the directors of said corporation who have 
i produced bonds and who voted for the issue of said stock, 
Ht should not be allowed to participate in the proceeds of the sale of 
said mortgaged ey until they have first made good to the said 
— on the amount of the unpaid stock held or taken by the 
said several persons and voted for by the several directors, and that 
your petitioner have a priorty in the proceeds of said sale over the 
said —.— by whom said stock was taken and received and the 
said directors by whom the issue thereof was voted, and ought to be 
referred over such persons and directors in the distribution of the 
und realized upon such sale. 


Twenty-third. 


tal That if all the foregoing claims of your petitioner are disallowed, 
th then they claim- that by virtue of their said levy they are entitled 
ta to any surplus arising upon the sale of said surplus property. 


Twenty-fourth. 


That under a previous informal petition filed by your petitioner 
in this cause your petitioner intervened and proved his said claim 
before thesaid special master, and that counsel for the several 

rties, including your petitioner, have argued their respectiye claims | 
in full, and that some of said claimants have claimed that the former 4 

order of this court allowing your petitioner to intervene was 
312 not intended to give the said master any other authority than 
to take proofs of his claim, and do no more. 


Twenty-fifth. 


Your petitioner therefore asks the aid of this court in the prem- 
ises, and that your petitioner may be allowed to intervene in said 
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cause as defendant, and that the parties and the several interveners 
in this cause may, if they desire, answer this petition, and at a 
proper time this petition may be referred to the said special master 
y to take the proofs of the parties in respect to the matters alleged in 
this petition, and that the proofs already taken in the cause may be 


1 used beſore said master and upon the final hearing of this petition, 
a and that the said master may be required to report what special 
5 equity and lien, if any, your said petitioner has upon the property 
] covered by said mortgage or the proceeds to be derived from the sale 
f thereof, and what priority your petitioner’s said claim is entitled to 
2 and what claims should be postponed and deferred to = peti- - 
* tioner’s, and that the said master report the proofs which may be 
4 taken before him under this petition, together with the facts and his 
. opinion thereon, and that upon the coming in of said report your 
petitioner have such decree as may be agreeable to equity and good 
conscience, and that your petitioner may have such other relief upon 
the facts stated as may be agreeable to equity and good con- 
. 313 science; and your petitioner will ever pray. &0. 
d THOMAS M. NELSON. 
1 BLAIR, KINGSLEY & KLEJNHAUS, 
9 Sol’rs for Petitioner. 
f WeEsTERN District or MICHIGAN, 15 i 
County of Kent, : 
3 : On this 6th day of September, 1882, personally appeared before 
t me, a notary public in and for said county, Thomas M. Nelson, who 
ö signed the foregoing petition and made oath that he has heard the 
5 sume read and knows the contents thereof, and the same is true of 
ö his own knowledge, excepting as to those matters therein stated on 


information and belief, and as to those matters he believes it to be 
true. 
CHARLES B. BLAIR, 
Notary Public, Kent County, Michigan. 


Sins: Take notice that the foregoing is a copy of an amended 

tition this day filed with the clerk of the circuit court of the United 

tates for the sixth circuit and southern division of the western dis- 

trict of Michigan, in equity, and that said petition will be presented 

to the said court, at the court-rooms, in the city of Grand 

314 Rapids, on the 11th day of September, 1882, at two o’clock iu 

the afternoon of that day, or as soon thereafter as counsel can 

be heard, and a motion thereupon made that the prayer of said peti- 

| tion be granted. 

Yours, &c., 


BLAIR, KINGSLEY & KLEINHAUS, 


Solicitur- for Petitioner. 
Dated August 6th, 1882. 


To F. A. Nims, Esq., solicitor for complainants ; Hughes, O’Brien 
& Smiley, solicitors for defendant et al.; Norris & Uhl, solicitor- for 
Richardson et al.; Francis Smith, Esquire, solicitor for Ferry e al. 
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315 Uwnrtrep STATES OF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit, Western 
District, of Michigan, Southern Division. In Equity. 


ASHBEL GREEN, WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tue Cuicaco, Sacinaw & CanabA RATLLRNOAD Company, Defendants. 


To the judges of the circuit court of the United States for the sixth 
circuit and southern division of the western district of Michigan, 
sitting in equity: 

The amended petition of Thomas M. Nelson, of Fruitport, county 
of Muskegon and State of Michigan, and James B. Soule, of the 

Territory of Dakota, shows as follows: | 


First. 


That said complainants, on November 16th, 1876, filed their bill of 
complaint in this cause in this court to foreclose a trust deed and mort- 
gage against said railroad company, dated May 21st, 1873, as appears 

by the said bill, which, among other things, alleges the insolv- 
316 eney of said company, and a receiver was appointed Novem- 

ber 16th, 1876, with full powers to take charge of the property 
of said insolvent and collect in all its assets. 


Second. 


That an interlocutory decree has been rendered for foreclosure 
and sale of said mortgaged property, and the cause has been referred 
to John W. Champline, Esquire, as special master, to take the proofs 
of the parties and report to this court in respect to the amounts due 
the several parties and bondholders and their several priorities, as 
will more fully appear by reference to said interlocutory decree, and 
the said reference is now pending before said master, who has not 
yet filed his report. 


Third. 


That on the 12th day of August, 1875, your petitioners were co- 
partners, doing business under the firm name of Thomas M. Nelson 
and Company, and continued such copartnership during the re- 
mainder of the year- 1875 & 1876. 

That on the 12th day of August, 1875, your petitioner, Thomas 
M. Nelson, entered into a contract, in writing, with the said railroad 
company to clear, grub, and grade and build 


the bridges and cul- 


2. 
or 
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verts for the construction of said railroad, including all side tracks, 
stations, grounds, and turn-outs between the station on said road 
marked “1306” and Lakeview, Montcalm county, in the 
317 State of Michigan, being a distance of twelve miles or there- 
abouts, in consideration of certain prices which the said rail- 
road company agreed to pay therefor in and by said contract, as by 
reference to said contract, ready to be produced and proven, as this 
honorable court shall direct, will more fully and at 3 appear. 
That on or about the said 12th day of August, 1875, your peti- 
-oner, Thomas M. Nelson, assigned an undivided one-half interest 
in said contract and in the money due and to grow due thereon, ~ 
and in and to the work to be performed and the material to be 
furnished thereunder, to your petitioner, the said Soule. 


Fourth. 


That your petitioner immediately went to work under said con- 
tract, and between the 12th day of August, 1875, and the lst day of 
March, 1876, your petitioner did a large amount of work, in pursu- 
ance of said contract, in clearing, grubbing, and grading the line of 
said railroad and building the bridges and culverts thereon, includ- . 
ing all side tracks, stations, grounds, and turn-outs between said 
station “1306” and Lakeview, Montcalm county, and constructed 
during that time a road-bed for the said railroad company of about 
ten miles in length, and all of the work done by them under said 

contract, within tie time aforesaid, amounted to about eighty 

318 thousand dollars or thereabouts; but the said railroad com- 

pany being unable to make and not making the payments to 

your petitioners, as provided in said contract, “a petitioners were 

unable longer to work on said railroad, and the further execution 

of said contract was, by the consent of your petitioners and said 
company, abandoned. — 
iſch. 


That at the time your petitioners quit work under said contract 
the said railroad company was indebted to them for work done by 
them under said contract, and in pursuance thereof, in the sum of 
exceeding eighteen thousand dollars, and afterwards some payments 
were made and your petitioner brought suit against the said rail- 
road company in the circuit court for the county of Saginaw, in the 
State of Michigan, to recover the balance of the amount so owing to 
them from said railroad company, in which suit the said railroad 
company duly appeared, by its attorneys, and afterwards such pro- 
ceedings were had therein that on the 5th day of March, 1877, your 
petitioners recovered in said suit a judgment against the said rail- 
road company for the sum of eighteen thousand and fifty-nine dol- 
lars and fifty cents damages, together with their costs of suit, which 
were afterwards taxed at the sum of fifty-four dollars and twenty 
cents, as by reference to a certified copy of the judgment roll in said 

suit heretofore produced and proven before the said special 
319 master, and to which reference is here made, will more fully 


and at large appear. 


® 


„ ** 
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That on the 26th day of June, 1877, an execution was issued out 
of said court upon said judgment, and afterwards returned unsatis- 
fied, and the on the 25th day of January, 1878, an alias execution 
was issued out of said court on said judgment, which was returned 
unsatisfied on April 5th, 1878. 


Sixth. 


That about twelve miles of the road-bed of the said defendant cor- 
poration which is covered by said mortgage was created by the labor 
and materials furnished by your petitioners under said contract, 
and your petitioners made permanent improvements on the fixed 
property of said company, and have contributed directly to the 
property covered by said mortgage, and that the labor and materials 
so furnished and the improvements so contributed by them re- 
main unpaid to the amount of the said judgment; and said judg- 
ment is wholly unpaid and due and owing to your petitioners, 
and has never been reversed, stayed, or satisfied in any manner 
whatsoever; and your petitioners have no other security for the pay- 
ment thereof, except such as they may have by virtue of their spe- 
cial equity in having created such property, and also in virtue of 
their levy thereon, hereinafter mentioned. 


320 Seventh. 


That on or before the 16th day of November, 1876, a receiver of 
said railroad was appointed in said foreclosure suit, who took pos- 
session of all the property of said company, and your petitioners 
were thereby prevented from levying on said property to satisfy 
their aforesaid judgement; but afterwards and on or about the 26th 
day of August, 1882, by leave of this court first had and obtained, a 
pluries execution was issued out of the circuit court the for said county 
of Saginaw, upon said judgment, to the sheriff of Gratiot county, 
and was by him on the 28th of August, 1882, levied on the said 
road-bed and property of said company and the funds in the 
hands of the receiver, without, however, dispossessing the receiver 
thereof, and subject in all respects to his rights, which levy was 
5 the road - bed and property of said company in said counties 
of Gratiot and Montcalm and all its properties in said counties, and 
notice thereof was duly filed and recorded in the office of the reg- 
ister of deeds for said counties, pursuant to the statute made and 
provided, and the same now constitutes a specific and legal lien 
upon the property covered by said mortgage. 


Eighth. 


That the total length of the road completed of the said defendant 
—— at the time your petitioners ceased work thereon, 

321 and also at the time the bill in this cause was filed, was 
twenty miles or thereabouts ironed and ten miles of road - bed, 
in addition, unironed, and since then the receiver in this cause has 
constructed a few miles of the road, so that the total length thereof 
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is now forty miles or thereabouts, and the entire road and property 
are now worth from $300,000 to $500,000. The income since the 
receivership has been considerable, and has been put into permanent 
improvements, and thereby the value of the mortgage property has 
been considerably increased. 


Ninth. 


That the said defendant corporation, when it made its said con- 
tract with your petitioners hereinbefore referred to, was insolvent 
and has thence continued to be and now is insolvent, and in fact 
has been insolvent since its first organization; but your petitioners - 
did not know it was insolvent until they had completed nearly all 
the work done by them under their said contract. But your peti- 
tioners show that the directors of said corporation had ample oppor- 
tunity to know of the financial condition of the same, and your 
petitioners therefore charge the fact to be that the directors of said 
corporation, from time to time, from its organization to the appoint- 
ment of said receiver, all knew of the insolvency of said corpora- 

tion; that the property and assets of defendant aside from 
322 stock holders. liability for stock are not sufficient to pay over 

one-half of the ſuce of the bond claims produced before the 
master after payment of the receiver’s certificates. 


Tenth. 


Your petitioners further show that the following persons claim to 
be owners or holders of the bonds issued under said mortgage in 
the amounts hereinafter stated and have produced said bonds in 
said cause, namely: Benjamin Richardson, of New York city, three 
thousand five hundred and seventy-four bonds, or thereabouts, of 
one thousand dollars each; Edward P. Ferry, formerly of Grand 
Haven, Michigan, now of Park City, Utah Territory, nineteen bonds, 
or thereabouts, of one thousand dollars each; John A. Ellwell, of 
St. Louis, Michigan, five bonds, or thereabouts, of one thousand dol- 
lars each; Fred. A. Nims, of Muskegon, Michigan, twelve bonds, or 
thereabouts, of one thousand dollars each, which bonds of said Nims 
have either been proved in his name or in the name of some other 
person in his behalf, as your petitioners are informed and believe. 

Joseph E. Shaw, of East Saginaw, Michigan, ten bonds, or there- 
abouts, of one thousand dollars each ; Thomas W. Ferry, of Grand 
Haven, Michigan, sixty bonds, or thereabouts, of one thousand dol- 
lars each; The Wrought Iron Bridge Company of Canton, Ohio, 
sixty-six bonds, or thereabouts, of one thousand dollars each; John 

F. Betz, of Philadelphia, Pennsylvania, for himself and as 
323 assignee of one Richard Penniston, 10 the same place, one 

hundred and seventy-four bonds, or tllereabouts, of one thou- 
sand dollars each; the said John F. Betz, as trustee for John Bower 
and Company, of Philadelphia, twenty-two bonds, or thereabouts, of 
one thousand dollars mw John Bower and Company, of Phila- 
delphia, Pennsylvania, eighty-one bonds, or thereabouts, of one thou- 
sand dollars each; Charles P. Detrich, of Philadelphia, Pennsyl- 
vania, — bonds, or thereabouts, of one thousand dollars 
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each ; other bonds by the said John F. Betz, as trustee for the syndi- 
cate hereinafter mentioned, to the amount of one hundred and 
thirty-two, or thereabouts, of one thousand dollars each; and Daniel 
E. Sickles, of New York, one hundred and sixty-three bonds, or 
thereabouts, of one thousand dollars each; and B. F. Stevens, of 
London, England, thirty-two bonds, or thereabouts, of one thousand 
dollars each; and John O’Byrne, of Wilmington, Delaware, six 
bonds of one thousand dollars each, and other persons have pro- 
duced bonds in various small amounts. 


Eleventh. 


That the said twelve bonds of said Fred. A. Nims, five bonds of 
John A. Ellwell, and nineteen bonds of Edward P. Ferry were issued 
to them, severally, as collateral security for a pretended indebted- 

ness owing to them, severally, by the said corporation de- 
324  fendant of about one-half the face value of the bonds deliv- 

ered to them, severally, by order of the board of directors of 
said defendant corporation at a meeting thereof held on or about 
July 8th, 1876; that at that time the said Fred. A. Nims, John A. 
Ellwell. and Edward P. Ferry were each directors in suid defendant 
corporation, and knew, or had reason to know, of the insolvent con- 
dition thereof; and your petitioners charge that it was their duty as 
such directors to hold all the corporate property in trust for the 
benefit of all the creditors of said corporation, and that they had no 
right, in equity and good conscience, to prefer themselves in the 
payment of any pretended claim they might have against said cor- 
poration out of such trust property, to the exclasion of the other 
creditors of said corporation, among whom were your petitioners ; 
that the said Fred. A. Nims and John A. Ellwell, as your petitioners 
are informed and believe, attended the said meeting of the board of 
directors and voted with the other directors of said company in 
favor of issuing to themselves and the said Edward P. Ferry the 
aforesaid bonds, and there and then said Edward P. Ferry after- 
wards received and accepted the same as collateral security as afore- 
said; and your petitioners charge that the said acts of the said Nims 

and Ellwell in voting to issue said bonds to themselves and 
325 said Ferry as aforesaid, and the act- of the suid Nims, Ellwell, 

and Edward P. Ferry in accepting said bonds were in viola- 
tion of their duty as trustees to the other creditors of suid corpora- 
tion, and that in equity and good conscience the payment of said 
bonds should be postponed until all the other creditors of said cor- 
poration have been paid, and your petitioners charge that the action 
of said board at said meeting was wholly illegal and unauthorized 
as against your petitioners. 


Twelfth. 


That six hundred of the bonds produced by the said Benjamin 
Richardson, as your petitioners are informed and believe, are held 
by him as collateral security for money which he claims to have 
advanced for said defendant corporation, to the amount of about one 
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hundred and eighty-five thousand dollars in the aggregate, some of 
which bonds were pledged to him at or about the time of making 
such advances, but the greater portion of them, as your petitioners 
are informed and believe, a considerable time after the advances 
had been made, and as additional security to such advances and 
without any new consideration for such additional pledges; or, if 
there was any, it was entirely inadequate and out of proportion to 
the number of additional bonds received. Your petitioners are in- 
formed and believe, and therefore charge the fact to be, that 
326 the said Benjamin Richardson, at the time each one of the 
said six hundred bonds was issued to him, was a member of 
the board of directors of said corporation and knew of its insolvent 
condition, and that he attended the several meetings of said board 
at which it was voted to issue to him all of the said six hundred 
Londs and himself voted in favor of the issue thereof; and your 
petitioners charge that the issue of said bonds by the said board of 
directors, in which the said Richardson participated, and while the 
said corporate property was under the management of said directors, 
was in fraud of the rights of your petitioners and other creditors of 
said insolvent coporation, more particularly as to the issue of all the 
bonds which were pledged to said Richardson as additional security 
and without any new and adequate consideration therefor; that 
your petitioners are informed and believe that at a meeting of the 
directors of said corporation held on or about the 8th day of July, 
1876, all the previous arrangements under which the said Richard- 
son held the six hundred, bonds as collateral security as aforesaid 
were cancelled and done away with and a new pledge of the said 
six hundred bonds made to said Richardson by the said board of 
directors, in which he participated, without any new consideration 
whatever. 
327 And your petitioners, upon information and belief, cha 
that it is inequitable to enforce the payment of said bonds 
against said corporation and its property against the rights of your 
petitioners; and your petitioners show that said Richardson claims 
to be the owner of about two thousand nine hundred and seventy- 
four other bonds of said corporation, which, as your petitioners are 
informed and believe, he procured by some chicanery to be placed 
in the hands of the said Ellwell, who was then secretary of said 
company, and which the said Richardson fraudulenty attached in 
the hands of said Ellwell in a suit against said company on its pre- 
tended indebtedness to him and afterwards caused the same to be 
sold and bid in by himself in said suit; but your petitioners are 
informed and believe that said bonds had never been issued and 
while in the possession of said Ellwell were in the possession of said 
defendant corporation, and that said Richardson obtained no title 
thereto by the said sale in said attachment suit, and are void in his 
hands and ought not to be paid out of the property of said com- 


pany. 
Thirteenth. 


The Wrought Iron Bridge Company held about sixty-six bonds, 


© 


Ss ae 


2 < — — 
„* ee 
. 


140 BENJAMIN RICHARDSON 4 HENRY DAY, c., VS. 
of one thousand dollars each, as collateral security for an 
328 indebtedness of about thirty-three thousand dollars, incurred 

by said railroad company in the building the bridge for it, by 
said Wrought Iron Bridge Company, over the Saginaw river, which 
bridge is worth more than said indebtedness; and your petitioners 
are informed and believe that the said Wrought Iron Bridge Com- 
pany has a lien on the said bridge, and that it ought in equity and 
good conscience to exhaust its lien on said bridge before it resorts, 
as against your petitioners, to the security of its said mortgage bonds 
on the other mortgaged property of said company. 


Fourteenth. 


That vour petitioners are informed and believe that the bonds 
roduced by the said Thomas W. Ferry were issued under the fol- 
owing circumstances, viz: Some time in 1874 the railroad company 
borrowed of the First National Bank, Grand Haven, the sum of 
twenty thousand dollars, or thereabouts, for which it gave its note, 
and secured the same by a pledge of forty of its bonds, being a 
parcel of said sixty bonds. Said note and the several renewals 
thereof were endorsed by the said Edward P. Ferry. The said rail- 
road company failed to pay these notes, and, after several enewals, 
it was taken up, after the maturity of the last renewal notes, by the 
said Thomas W. Ferry. | 
329 That on or about the 8th day of July, 1876, while the said 
bank still held the said note, the board of directors of said 
corporation, at the aforesaid meeting thereof, without any new or 
other consideration whatsoever, voted to and issued to said bank 
twenty other bonds as collateral security for said note, which were 
received and accepted by said bank; that at the time the said 
Thomas W. Ferry took up the said notes the said sixty bonds, col- 
lateral security, were also delivered to him with the said notes; that, 
as your petitioners are informed and believe, thé said Edward P. 
Ferry was duly notified of the dishonor of said note, and that he is 
financially responsible for the payment thereof,and that said Thomas 
W. Ferry ought to be obliged to exhaust his remedy against said en- 
dorser before resorting to the mortgage securities for the payment of 
said note and the bonds collateral thereto. 

That at the time of the issue of the original forty and the said 
additional twenty to said bank the said Edward P. Ferry was an 
officer or director in said bank, as your petitioners are informed and 
believe, and knew, or had reason to know, of the insolvent condition 
of said defendant corporation, and said additional twenty bonds were 
issued for his further security, he at that time being also a director 

of said railroad corporation and well knowing of the insol- 
330 vency thereof and of the voting away of the unpaid stock of 
said corporation as hereinafter mentioned. 


Fifteenth. 


That your petitioners are informed and believe that the said John 
O’Byrne was a director in said company and his bonds were issued 
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to him without any consideration whatever, and ought not to be 
allowed as against your petitioners. 


Sixteenth. 


That the said John F. Betz, John Bower and Company, Charles 
P. Detrich and Richard Penniston, during the time of their transac- 
tion with said company, resided at or near Philadelphia, in the State 
of Pennsylvania, and as your petitioners are informed and believe, 
by an — — among themselves, agreed to operate collectively 
in their dealings with suid company and form what is commonly 
called a syndicate, in which the said Betz was the managing man; 
that all the bonds produced by them or any of them were issued as 
collateral security for advances made by them, either jointly or sev- 
erally, or by some of them, except as hereinafter stated. 

Your petitioners are not informed and cannot state which, nor 
can they state the amount of such advances, further than that they 
are informed that they amount to about one hundred and twenty- 

two thousand dollars; that all the bonds held by them or 
331 any of them, except as hereinafter stated, were pledged to them 

by the president of said corporation or some of its other 
officers without any authority on that behalf, and such pretended 
pledge, as your petitioners charge, is entirely void, and said bonds 
were improperly and illegally issued and constitute no obligation 
against said railroad company. 

That the said syndicate were, at their special instance and request, 
— in the board of directors of said company by said John 
O' Byrne, who became a director on July 28th, 1873, and by William 
J. Kelley, who became a director on October 11th, 1875, and the said 
O’Byrne was the attorney of said syndicate; and your petitioners are 
informed and believe that the said syndicate were kept advised, 
through their said representatives on the board of directors, of the 
affairs and financial condition of said railroad corporation, and at 
all times knew of the insolvent condition thereof. 

That a considerable number of bonds so held by said syndicate, 
viz.,one hundred and twenty, or thereabouts, as your petitioners are 
informed and believe, were issued to them as a bonus and without 
any consideration whatever; that the said bonds produced by the 
said John F. Betz, John Bower and Company, Charles P. Detrich, 

and John F. Betz, trustee, were bonds issued to the said syn- 
332 dicate, as your petitioners are informed and believe, on account 
of its —— with said company as aforesaid. 

And your petitioners charge that if said bonds had been issued to 
said syndicate by authority of the corporation or its board of direct- 
ors that the acceptance of said bonds by the said members of the 
— they knowing and having full opportunity to know, 
through their representatives on said board, the insolvent condition 
of said company, would make said bonds in their hands invalid and 
void as against your petitioners’ right, particularly so as to such 
bonds as were issued as a bonus and without any consideration given 
at the time of receiving the same. | 


* 
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Seventeenth. 


That the following persons who have produced bonds as aforesaid 
in this cause, and who claim to be allowed therefor, either as owners 
or holders of the same, as pledgees, have taken and received of the 
said defendant corporation the shares of its capital stock to the 
amount hereinafter stated, and have never paid anything therefor, 
as your petitioners are informed and believe and so charge the fact 
to be, and the same was issued to them without — consideration 
and by way of a bonus; and your petitioners show the capital stock 
of said corporation constituted a trust fund for the payment of its 

debts, and that the several persons to whom such stock was 
333 issued and by whom it was received and who have produced 

bonds in this cause ought, in equity and good conscience, be 
required to pay for such stock before any payment whatsoever is made 
to them on the bonds which they have produced, either as owners or 
pledgees as aforesaid. 

Each of said shares of stock is for the sum of one hundred dollars 
and each of said persons should be required to make good his share 
of the capital stock before they are entitled to relief in this court. 

The persons and the number of shares to whom such stock was 
issued are as follows, viz: Said Benjamin Richardson, twelve hun- 
dred and fifteen shares; John A. Ellwell, twenty-five shares; Rich- 
ard Penniston, three hundred and fifty shares; John F. Betz, three 
hundred and fifty shares; John Bower and Company, three hun- 
dred and forty shares; Charles P. Detrich, two hundred and fort 
shares; John O’Byrne, ten shares; Joseph E. Shaw, ten shares. All 
of this stock was voted to the persons aforesaid in the amounts 
aforesaid at a meeting of the directors held in Philadelphia October 
Iich, 1875, at which the following directors were present, and, as 
vour petitioners are informed and believe, all voted in favor of the 
issue of said stock, viz, Edward L. Craw, Edward P. Ferry, Fred. 
A. Nims, John O’Byrne, Benjamin Richardson, and John A. Ellwell, 

and which said stock was voted to and issued to the several 
334 persons aforesaid in the amounts aforesaid as full paid-up 

stock without any consideration whatsoever being paid there- 
for in money, labor, or other property, and was an unlaw- appro- 
priation of the capital stock of said company, and the parties so re- 
ceiving suid capital stock then well knew and had reason to know 
of the insolvent condition of said corporation, and, your petitioners 
charge, are liable for the payment thereof to the said corporation 
on behalf of its creditors and should be required to pay the same 
and make good their share of the capital stock taken by them be- 
fore any payment whatsoever shall be made to them upon the bonds 
produced by them; and your petitioners charge that the said di- 
rectors who were present at said meeting and voted for the issue of 
said stock were guilty of a personal wrong towards the said com- 
pany and its said creditors and should be made answerable for it in 
exactly the same way and to the same extent as if the money had 
been taken out of the coffers of said company, and are individually 
liable for the wrong done the said company and its said creditors 
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and should be required to make the misappropriation of said capital 
— good beſore any bonds produced by them are allowed to be 
aid. 
1 In addition to the above eight hundred other shares of the capital 
stock of said company were, as your petitioners are informed 
335 and believe, issued to the said syndicate as full-paid stock 
withont any payment therefor by them in money, labor, or 
other property, and the certificates of said stock were issued to said 
syndicate or some of the members thereof, your petitioners cannot 
state which, and that the said syndicate — the persons composin 
the same should also be required to pay for the said eight hundred 
additional shares of stock and make good the capital stock of said 
company represented by said eight hundred shares issued before 


-any allowance or payment whatsoever is made to them on the 


bonds produced by them or any of the members thereof; and your 
vetitioners are informed and believe that the parties to whom said 
— eight hundred shares were issued received the same 
with full notice of the insolvent condition of said corporation, and 
your petitioners are also informed and believe that other stock of 
said company, but to what amount your petitioners cannot state, 
was issued to the said Fred. A. Nims and Edward P. Ferry sever- 
ally upon which five per cent. has been paid, and the remaining 
ninety-five per cent. was not and has not since been paid, and that 
suid Fred. A. Nims and Edward P. Ferry were now justly and 
equitably indebted to the said corporation severally for the amount 
of such unpaid stock severally held by them, and that they ought, 
in equity and good conscience, to be required to pay and make 

good to the capital stock of suid company to the amounts 
336 severally owing by them on the unpaid stock held by them 

as aforesaid before any bonds produced by them or on their 
behalf shall be allowed to be paid in this proceeding. 


Eighteenth. 


Your petitioners did not know until on or about the 12th day of 
July, 1882, of the manner and circumstances under which the bonds 
hereinbefore referred to were issued, and your petitioners did not 
know until some time since the 12th day of July, 1882, of the issue 
of the said unpaid stock of the said defendant corporation and of 
the indebtedness of the several holders thereof, who were also bond- 
holders as aforesaid, to said corporation on account of said stock, 
nor did your petitioners have any information on those subjects 
prior to the said 12th day of July, 1882. 


Nineteenth. 


Your petitioners claim, upon the foregoing facts, that by reason 
of having created and built the property covered by said mortgage 
and made permanent improvements to the fixed property of said 
insolvent corporation and contributed directly to the value of the 


property covered by said mortgage that they have a special and 


superior equity upon the same, and that they ought, in equity and 
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good conscience, to be paid out of the proceeds of the sale of said 
mortgaged property before any of the holders of the bonds issued 
under said mortgage are paid. 


337 Twentieth. 


If the foregoing claim of your petitioners shall be disallowed, they 
then claim that they ought to be paid in full out of the — of 
the sale of said mortgaged property before any of the holders of said 
bonds which were issued as collateral security by the officers of said 
corporation without any authority in that behalf. 


Twenty-first. 


And that your petitioners also have a superior equity and ought 
to be paid out of the proceeds of the sale of said mortgaged prop- 
perty before the payment of any bonds produced by any of the per- 
sons who were directors of said insolvent corporation, issued to them 
while under their management, and also of the bonds issued to said 
syndicate and the several members thereof who had representa- 
tives and agents on said board of directors of said insolvent corpora- 
tion at the time the bonds were issued to them, and that the said several 
directors and said syndicate and the several members thereof ought 
not to be allowed, in equity, to secure to themselves any preference 
or advantage over your petitioners, and that the attempt by the said 
directors and said syndicate ought not to be enforced in this court 
as against your petitioners who were creditors at the time of the 
issue to them of their several bonds. 


338 Twenty-second. 


Your petitioners also claim that all of the persons who have pro- 
duced bonds in this eause, and who ere indebted as aforesaid to said 
corporation dnd its creditors for the unpaid stock issued to them, 
and also the directors of said corporation who have produced bonds 
and who voted for the issue of said stock, should not be allowed to 
participate in the proceeds of said sale of said mortgaged property 
until they have first made good to the said corporation the amount 
of the unpaid stock held or taken by the said several persons and 
voted for by the said several directors; and that your petitioners 
have a priority in the proceeds of said sale over the said persons by 
whom said stock was taken and received and the said directors by 
whom the issue thereof was voted, and ought to be preferred over 
such persons and directors in the distribution of the fund realized 
upon such sale. 


Twenty-third. 


That if all the foregoing claims of your petitioners are disallowed, 
then they claim that by virtue of their said levy they are entitled 
to any surplus arising upon the sale of said property. 


Twenty-fourth. 


That under a previous informal petition filed by your petitioners 
in this cause your petitioners intervened and proved and 
339 their said claim before the said special master, and that coun- 
sel for the several parties, including your petitioners, have 
argued their respective claims in full, and that some of said claim- 
ants have claimed that the former order of this court allowing your 
petitioner to intervene was not intended to give the said master any 
other authority than to take proofs of their claim, and no more. 


Twenty-fifth. 


Your petitioners therefore ask the aid of this court in the prem- 
ises, and that your petitioners may be allowed to intervene in said 
cause as defendants, and that the parties and the several interveners 
in this cause may, if they desire, answer this petition; and at a 
proper time this petition may be referred to the said special master 
to take the proofs of the parties in respect to the matters alleged in 
this petition, and that the proofs already taken in the cause may be 
used before said master and upon the final hearing of this petition ; 
and that the said special master may be required to report what 
special equity and lien, if any, your said petitioners have upon the 
property covered by said mortgage or the proceeds to be derived 
from the sale thereof, and what priority your petitioners’ said claim 

is entitled to and what claims should tponed and de 
340 ferred to your petitioners, and that the said master report the 

proofs which may be taken before him under this petition, 
together with the facts and his opinion thereon, and that upon the 
coming in of said report your petitioners may have such decree as 
may be agreeable to equity and good conscience, and that your peti- 
tioners nay have such other relief upon the facts stated as may be 
agreeable to equity and good conscience; and your petitioners will 


ever pray, &c. 
THOS. M. NELSON. 
JAMES B. SOULE, 
By THOS. M. NELSON, Agent. 


BLAIR, KINGSLEY & KLEINHAUS, 
Solicitors for Petitioners. 


Western District oF MICHIGAN, bes ; 
County of Kent, 


On this 6th day of September, 1882, personally appeared before 
me, a notary public in and for said county, Thomas M. Nelson, who 
signed the foregoing petition for himself and as the agent of his co- 
petitioner, James B. Soule, and made oath that he has heard the 
same read and knows the contents thereof, and that the same is true 


of his knowledge, excepting as to the matters therein stated on in- 


formation and belief, and that as to those matters he believes 


341 it to be true; he further says that he is the agent of his co- . 


partner, James B. Soule, and has authority to sign his name 
19181 
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to the foregoing petition and to verify the same in his behalf, and 
that the reason he signed the name of said Soule to the said petition 
is because the said Soule is absent from the State of Michigan and 


is in the Territory of Dakota. 
CHARLES B. BLAIR, 
Notary Public, Kent Co., Mich. 


Sins: Take notice that the foregoing is a copy of an amended pe- 
tition this day filed with the clerk of the circuit court of the United 
States for the sixth circuit and southern division of the western dis- 
trict of Michigan, in equity, and that said petition will be presented 
to the said court, at the court-rooms, in the city of Grand Rapids, on 
the 11th day of September, 1882, at two o’clock in the afternoon of 
that day, or as soon thereafter as counsel can be heard, and a mo- 
tion thereupon made that the prayer of said petition be granted. 


Yours, &c., 
BLAIR, KINGSLEY & KLEINHAUS, 
Solicitors for Petitioners. 
Dated August 6th, 1882. 


342 To F. A. Nims, Esq, solicitor for complainants; Hughes, 

O’Brien & Smiley, solicitors for defendant et al.; Norris & 
Uhl, solicitor- for Richardson et al.; Francis Smith, Esq., solicitor 
for Ferry et al. 


[Endorsed :] No. 213, B. U.S. circuit —, S. div., west. dist., Mich. 
Equity. Ashbel Green et al. vs. Chicago, S. & C. R. R. Co. Amended 

tition of Nelson & Soule. (39.) Filed September 6, 1882. Henry 
N Hinsdill, clerk. Blair, Kingsley & Kleinhaus, sol'rs for pet' rs. 


343 Orders. 
Tue Unirep States oF AMERICA, : 
Western District of Michigan, Southern Division, : 
U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 9th day of September, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the In- 
dependence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge 
among the proceedings then and there had were the following, to 
wit: 

ASHBEL GREEN and WILLIAM Box, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tre CHICAGO, SAGINAW AND CanapDa RAIL ROAD Co., 


Defendant. 


In this cause, the solicitors for all the parties consenting— 
Ordered, That the time heretofore given J. W. Champlin, Esq., the 


1d 


id 
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special master heretofore appointed herein, in which to file his re- 
port be, and the same is hereby, extended until September 19. 


344 Orders. 


Tue Unitep States or AMERICA, ned 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 11th day of September, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the In- 
dependence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district 
judge—among the proceedings then and there had were the follow- 
ing, to wit: 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 


plainants, 
v8. No. 213, B. 
Tux Chicado, SAGINAW AND CANADA RAILROAPD Co., 
Defendant. : 


In the Matter of the Intervening Amended Petitions of THomas M. 
Netson and Sov te, claiming as judgment creditors of the defend- 
ant corporation. 


These petitions came on to be heard before the court, Mr. Kingsley 
appearing for the petitioners and Mr. Smiley appearing for the rail- 
road company, defendant, and Daniel E. Sickles and Stevens, bond 
claimants, and Mr. Norris for bond claimants Richardson, Wrought 
Iron Bridge Co. of Canton, Ohio, John Bower & Co., estate of C. P. 

Deidrich, and John F. Betz; and said Norris, on behalf of 
345 the aforesaid bond claimants, having demurred ore tenus— 
First. To the power of the court to allow the petition to be 
filed in this cause. 

Second. To the right of the petitioners to the relief sought in this 
court. 

Thereupon the court doth order and direct that said demurrer be 
brought on for hearing on Monday, the 2nd day of October next, at 
a court then to be held ; that if, after argument, said demurrer should 
be overruled parties in interest will answer forthwith ; that all proofs 
additional to those now in the case which the parties may desire to 
take under said petitions and answers shall be taken before John W. 
Champlin, the special master in this cause, within fifteen days after 
answers are filed; and Francis Smith having appeared for the bond- 
holders, Fred. A. Nims, Edward P. Ferry, Thomas W. Ferry, and 
John A. Elwell, and interposed a demurrer ore ienus to said petitions 
on the following grounds: 


1 
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346 1. That the petitioners can only obtain the relief sought by 
lenary action. 

2. That the petitioners by their own showing have no such lien 
as entitles them to be made defendants in the cause and litigate 
questions affecting the distribution of the proceeds of the sale. 

3. That the petitioners make no case entitling them to intervene 
as general creditors. 
he like order is made as is made above on the demurrer of Mr. 


Norris. 
347 Orders. 

UNITED STATES OF AMERICA, 1 f 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 19th day of September, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


ASHBEL GREEN and WILLIAM Box p, Trustees, Com- 
plainants, 
v8. No. 213, B. 
THE CHIcAdo, SAGINAW AND CANADA RAILROAD Co., 
Defendants. 


In this cause, on motion of T. J. O’Brien, Esq.— 

Ordered, That the time heretofore given John W. Champlin, Esq., 
the special master heretofore appointed herein, in which to file his 
wa 1 and the same is hereby, extended until Saturday, Septem- 

r 28th. 


348 The Circuit Court of the United States for the Western Dis- 
trict of Michigan. In Equity. 


ASHBEL GREEN and WILLIAM Bonp 
va, 0 
THe CHICAGO, Sacinaw & CAN ADvA RAILIROA D Company. 


And now comes the said defendant, by Hughes, O’Brien & Smiley, 
its solicitors, and moves the court to set aside so much and such parts 
of the decree rendered herein as orders and directs a sale of the prop- 
erty, rights, and franchises covered by the mortgage sought to be 
foreclosed in this suit— 

For the reason that the said decree is erroneous, in that a sale is 
directed to be made thereunder without stating the extent of the 


2.5 ewok 2222 
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default which forms the basis of said foreclosure proceeding, and 
because the said decree does not find or state the sum due under 
said mortgage, and upon payment of which this defendant would 
have a right to redeem therefrom. 


349 This motion is founded upon the records and files of the 
court in this cause. 
Dated September 22d, 1882. 
HUGHES, O’BRIEN & SMILEY, 
Solicitors for Defendant. 


Endorsed: No. 213, B. U. S. court, west. dist. of Mich. Ashbel 
Green ei al. vs. The C., S. & C. R. R. Co. Motion to modify decree. 
Filed Sept. 22, 82. H. M. Hi 


insdill, elerk. 
350 Orders. 
THe UnitTep States OF AMERICA, t me 
Western District of Michigan, Southern Division,, 
U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 23d day of September, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the 
Independence of the United States of America the one hundred 
and seventh—present, the Honorable Solomon L. — distriet 
judge — among the proceedings then and there had were the follow - 
ing, to wit: 


AsHBEL GREEN and WILLIAM Bonn, Trustees, Com- 
plainauts, 
v8. No. 213, B. 
THE CHIOAGO, SAGINAW AND CANADA RatLroapD Com- 
PANY, Defendant. 


In this cause, counsel for all the parties consenting— 

Ordered, That the time heretofore given Special Master J. W. 
Champlin in which to file his report Ge and the same is hereby, 
extended until Thursday, October 12th, 1882. 


351 Orders. 
THe UxrrED Srarzs OF AMERICA, \ 5 
Western District of Michigan, Southern Dirision,, 
U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the 
city of Grand Rapids on the 3d day of October, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the In- 
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dependence of the United States of America the one lundred and 
seventh—present, the Honorable John Baxter, circuit judge, and 
Solomon L. Withey, district judge—among the proceedings then 
and there had were the following, to wit: 


AsHBEL GREEN and WILLIAM Bonn, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue CHICAGO, SAGINAW AND CANADA RAILROAD Cou- 
PANY, Defendant. 


In the Matter of the Amended Petition of THomas M. NeELson for 
leave to intervene as defendant. 


In the matter of the petition of Thomas M. Nelson for leave to 
intervene as defendant in this cause, the amended petition of said 
petitioner having been brought on to be heard, and after hearing 
counsel for the respective parties, the court doth hereby order that 
said petitioner be, and he is hereby, allowed to intervene in this 

cause as defendant, and that said petition be referred to 
352 John W.Champlin, the special master heretofure appointed 

in this cause, and said special master is hereby instructed 
and directed to ascertain and report to the court what place & 
priority said petitioner is entitled to have in the distribution of the 
fund to arise from the sale of the mortgaged property in this cause, 
and what, if any, claim should be deferred to the claim of said 
petitioner. 5 

And that said petitioner shall have the right before said master 
and before the court on tke final hearing of this cause to contest 
and resist any claims proven in this cause, with a view to ascertain- 
ing the interest of anid petitioner in any surplus of the proceeds of 
said sale. 

It is further ordered that said petitioner and any of the parties 
to this cause may make and use on the hearing before said master 
and on the final hearing of this cause of the pleadings heretofore 
filed and proofs heretofore taken herein, and that said petitioner 

and other parties to the cause also have fifteen days from 
353 the date hereof in which to produce such further proof before 
said master as he may be advised. 

It is further ordered that any of the parties and claimants in this 
cause may answer the said petition. 


ASHBEL GREEN and WILLIAM Bownp, Trustees, Com- 
plainants, . 


v8. No. 213, B. 
THE CuicaGco, SAGINAW AND CANADA RAILROAD Com- 
PANY, Defendant. 


In the Matter of the Amended Petition of THOMAS M. NELson and 
James B. Sour for leave to intervene as defendants. 


In the matter of the petition of Thomas M. Nelson and James B. 
Soule for leave to intervene as defendants in this cause, the amended 


ASHBEL GREEN AND WILLIAM BOND, 4¢C., ET AL. 151 


petition of said petitioners having been brought on to be heard, and 
after hearing counsel for the respective parties, the court doth 
354 hereby order thet said petitioners be, and they hereby are, 
allowed to intervene in this cause as defendants, and that said 
petition be referred to John W. Champlin, the special master here- 
tofore appointed in said cause, and said special master is hereby 
instructed and directed to ascertain and report to the court what 
place and — said petitioners are entitled to have in the distri- 
bution of the fund to arise from the sale of the 2 roperty 
in this cause, and what, if any, claims should be oferred to the 
claims of said petitioners, and that said petitioners shall have the 
right before said master and before the court on the final hearing of 
this cause to contest and resist any claims proven in this cause, with 
a view to ascertaining the interest of said petitioners in any surplus 
of the proceeds of said sale. 
It is further ordered that said petitioners and any of the parties to 
this cause may make use on the hearing before aaid master and on 
the final hearing of this cause of the pleadings heretofore filed 
355 and proofs heretofore taken herein, and that said petitioners and 
other parties to this cause also have fifteen days from the 
date hereof in which to produce such further proof before said 
master as they may be advised. 
It is further ordered that any of the parties and claimants in this 
cause may answer the said petition. 


356 Unitep Srates oF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Box, Trustees, Complainants, 
v8. 
Tue CHIcAGO, Saginaw & CANADA RAILLROAD Company, Defendant. 


The joint and several answers of Benjamin Richardson and his 
grantee and vendee, Henry Day, of the city of New York; the 
Wrought Iron Bridge Company of Canton, Ohio; John Bower & 
Company, the Estate of Charles P. Dietrich. and John F. Betz to the 
amended petition of Thomas M. Nelson, of Fruitport, county of 
Muskegon, and State of Michigan, and James B. Soule, of the Terri- 
tory of Dakota. 


To the judges of the circuit court of the United States for the sixth 
circuit and western district of Michigan, southern division, sitting 
in equity: 

Answering, these respondents say : 
To the first clause of said amended petition they admit 

357 that said complainants, on November 16, 1876, filed their bill 

of complaint in this cause in this court to foreclose a trust 
deed and mortgage against said defendant railroad company, dated 

May 21, 1873. They admit that a receiver was appointed in said 
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cause on the 16th day of November, 1876. They aver that the alle- 
gation of insolvency in the said bill and the appointment of the re- 
ceiver, with full power to take charge of the property of said railroad 
company and collect in all its assets, if such shall have been the fact, 
was illegal, unnecessary, and improper, in that the receiver had no 
legal power and authority to receive and take charge of other prop- 
_— jan that covered by the mortgage therein sought to be fore- 
e i 

To the second clause of said petition these respondents answer 
that the decree taken for foreclosure and sale of said mortgaged 
property referred to in said clause is a final decree and not interlocu- 
tory, and they refer to the order of reference to John W. Champlin, 
Esq., as special master, for the extent and limitation of his powers 
in that behalf provided. 

To the third clause of said petition these respondents answer that 
they have no knowledge, information, or belief of the matters stated 

in said clause other than the statement therein recited, and 
358 — leave the petitioners to their proofs as they may be ad- 
vised. 

To the fourth clause of the said petition these respondents make 
the same answer as to the third clause. 

To the fifth clause of said petition these respondents make the 
same answer as to the last above clause. 

To the sixth clause of the said petition these respondents make 
the same answer as to the last foregoing clause. 

To the seventh clause of said petition these.respondents make 
answer that on or about the 16th — of November, 1876, a receiver 
of said railroad was appoiuted in said foreclosure suit, but they 
have no knowledge, information, or belief of the amount of prop- 
erty of the defendant rail road company which he took possession of 
under and by virtue of his said order of appointment, but they 
aver and maintain that he could legally take and hold only what 
was mortgaged and subject to the decree of foreclosure, if any de- 
cree should thereafter be had ; and they further aver that said order 
of appointment of said receiver was made on the day of the filing 
of the bill by consent of the solicitors of the trustees, complainants, 

and the solicitor of the defendant railroad corporation, and 
359 that they as bondholders are not bound thereby if said order 

exceed and cover other property which was not in fact mort- 
gaged or sought to be — 2 Further answering, these re- 
spondents say that they admit that on or about the 26th day of 
August, 1882, by leave of this court first had and obtained, a pluries 
execution was levied, as is in said order, permitting said levy, spe- 
cially limited and set forth and not otherwise; but they aver that 
the levy and lien — to be acquired by said levy is, in fact and 
in law, absolutely null, void, and of no effect whatever. 

To the eighth clause of said petition these respondents make the 
same answer that they have made to the third foregoing clause. 

To the ninth clause of said petition these respondents, answering, 
say that they deny that the said defendant corporation when it 
made its said contract, as set forth in this petition, with the petition- 
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ers was insolvent and has since continued to be and now is insol- 
vent, and they deny that it, in fact, has been insolvent since its first 
organization ; but they aver that it had always had from its or- 
ganization two hundred and ten thousand dollars of subscribed 
capital stock, of which only five per cent. had been called in 
360 and paid, the remaining ninety-five per cent. being subject 
to call as against subscribing stockholders who were solvent 
and responsible at all times, and are so still. These respondents 
further aver that they deny all the matter of said petition incon- 
— with the fact aforesaid as to the unpaid subscribed capital 
stock. ' 

To the tenth clause of said petition your respondent, Benjamin 
Richardson, for himself says that prior to the 18th day of May, 
1882, he made claim in this action by way of lien as pledgee and 
owner toa certain 600 of the defendant’s bonds of one thousand 
dollars each, and to a certain 1,105 of the defendant’s bonds of one 
thousand dollars each, and that he made claim to none other; and 
the Wrought Iron Bridge Company of Canton, Ohio, for itself, ad- 
mits that it made claim to a certain 66 of the defendant’s bonds of 
one thousand dollars each, as aforesaid; and the respondent, John 
F. Betz, for himself, admits that as assignee of one Richard Penis- 
ton, and in his own right he makes claim for a lien upon and in- 
terest in 174 of the defendant’s bonds, or thereabouts, of one thou- 
sand dollars each. The said John Bower & Cumpany, for them- 
selves, say that they admit that they make claim to an interest in 

nnd lien upon 103 of the said bonds of one thousand dollars 

361 each; and the Estate of the said Charles P. Dietrich, for itself, 

says that it admits that it makes elaim to an interest in and 

lien upon 38 bonds of one thousand dollars each, or thereabouts, as 
is in said clause averred. : 

To the 11th clause of said petition these respondents, answering, 
say that the matters therein averred do not in avy regard concern 
their rights and interests. 

To the twelfth clause of said petition the said Richardson, for 
himself, and the said Henry Day, as the grantee and vendee of said 
Richardson since the 18th day of May, 1882, for himself and both 
together, answering, say that 600 of the bonds produced by the said 
Benjamiti Richardson are in fact held by him as collateral security 
for moneys which he advanced to said defendant corporation, to the 
amount of about one hundred and eighty-five thousand dollars and 
its interest, for which all of said bonds were pledged to him at and 
about the time of making such advances; that they expressly deny 
that the greater portion of them were acquired a considerable time 
after the advances had been made and without any new consider- 
ation for such additional pledges; and they deny that the con- 
sideration for such pledged bonds was entirely inadequate 

or out of proportion to the number of the additional 

362 bonds received; and they deny that at the time each one of 

the said 600 bonds was issued to the said Richardson he was 

a member of the board of directors of said corporation and knew of 

its — condition ; and they deny that he attended the several 
181 : 
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meetings of said board of directors at which it was voted to issue to 
him all of said 600 bonds; and they deny that he himself voted in 
favor of the issue thereof; and they deny that the issue and delivery 
of said pledged bonds was in fraud of the rights of said petitioners 
and other creditors of said insolvent corporation ; and they deny that 
at a meeting of said corporation held on or about the 8th day of 
July, 1876, all the previous arrangements under which said Richard- 
son held the 600 bonds as collateral security aforesaid were cancelled 
and done away with, and a new pledge of the said 600 bonds made 
to said Richardson by the said board of directors in which he, Rich- 
ardson, participated ; and they deny that there was at any time a 
want of consideration for any action taken by the board of directors 
in regard to said pledged bonds. Further answering, they deny that 
it is inequitable to enforce the payment of said bonds against said 
defendant railroad corporation and its property and against the as- 
serted rights of said petitioners; and they deny that said 
363 Richardson claims to be the owner of 2,974 other bonds of 
said corporation, but they admit and aver that the said Rich- 
ardson had and the said Day, as his grantee and vendee, has a right 
of equitable lien upon a certain 1,105 of the bonds of said defendant 
to the extent of the amount of certain advances made by said Rich- 
ardson and the interest thereon, which advances were made by said 
Richardson to redeem said bonds from pawn or pledge in Europe, 
the redemption of which operated for the benetit of all the bond 
claimants, and they should therewith be charged pro rata to their 
interests in the same. 5 
To the 13th clause of said petition the Wrought-Iron Bridge Com- 
pany of Canton, Ohio, answering for itself, says that it held about 
66 bonds of a thousand dollars each as cullateral security for an in- 
. debtedness of thirty-three thousand dollars due by said railroad com- 
pany for work and labor done and materials furnished in the build- 
ing of an iron bridge for defendant by said Wrought Iron Bridge 
Company of Canton, Ohio, over the Saginaw river; and they aver 
that since said bonds were pledged as collateral security to said in- 
debtedness they have regularly foreclosed said collateral and have 
become the absolute owners, by purchase, of the same; and they 
further aver that, by order and decree of this court, the said 
364 bridge has since been sold for the sum of twenty thousand 
dollars and the amount paid by the purchaser to the receiver, 
and by him expended in and about his receivership and the exten- 
sion and enlargement of the defendant’s railroad ; and such sale of 
said bridge was — declared by said order to be free of the 
lien of the mortgage in this cause being foreclosed. 
To the fourteenth clause of the said petition these respondents, 
answering, say: That the matters therein averred do not in any re- 
ect concern them or their bond claims, and they leave the peti- 
tioners to their proofs as they may be advised. 
To the fifteenth clause of said petition these respondents make the 
same answer as to the clause last preceding. 
To the sixteenth clause of said petition said John F. Betz, in his 
own right and as assignee of Richard Peniston, John Bower & Com- 


ny, the Estate of Charles P. Dietrich, answering, say, and each for 
imself says, that during the time of their transactions with said 
company they resided at or near Philadelphia, but they deny that 
they, by an arrangement among themselves, agreed to operate col- 
lectively in their dealings with said company and form what is 
commonly called a “syndicate,” in which the said Betz was 
365 the managing man. They admit that the bonds produced by 
them were issued as collateral security for advances made by 
them severally. They deny tuat their advances amounted to only 
one hundred and twenty-two thousand dollars, and aver that they 
amounted to a much larger sum. They deny that all the bonds 
held by them were pledged to thein by the president of said corpo- 
ration or some of its officers without any authority in that behalf, 
and they deny that said bonds were improperly or illegally issued ; 
and they deny that they were, at their special instance and request, 
represented on the board of directors of said company by one John 
O’Byrne, who became a director on July 28,1873. They admit that 
their interests were severally represented on said board by William 
J. Kelley, and they deny that the said O’Byrne was ever their attor- 
ney, jointly orseverally. They deny that these respondents, styled 
in said petition as a syndicate, were separately or together kept ad- 
vised of the action of said board of directors through the said John 
O’Byrne or otherwise, or of the financial condition of the said de- 
fendant railroad company, or that they knew anything concerning 
the financial condition of said railroad corporation other than what 
has been known to the general public or other persons dealing 
therewith. They —_ that any portion of the bonds which they 
have presented and proved in this cause were issued and 

366 delivered to them as a bonus and without consideration. 

To the seventeenth clause of said petition these —— 
answering. say that under and by virtue of the order uf tlie eireuit 
court aforesaid allowing this said petition to be filed and the purties 
to become intervening claimants the matter of said seventeenth 
clause requires no answer, in that said order expressly rules and di- 
rects that, so far as the said petitioners assert any rights or equities 
growing out of the holding and ownership of stock in the said de- 
fendant railroad corporation and the asserted consequent liability 
therefor, the same must be litigated outside of this cause and by an 
independent proceeding. ‘The said respondent, Henry Day, further 
answering for himself alone, avers that prior to the filing of any 
petition on behalf of these intervening creditors ne had become a 
good-faith purchaser for value and without notice of said creditors’ 
claims of all the bond rights and claims of the said Benjamin Rich- 
ardson, and had not at any time acquired any interest in any man- 
— in the stock charged to have been held and used by said Rich- 
ardson. 

To the eighteenth clause of said petition these respondents, an- 
swering, say that they have no knowledge, information, or belief of 
the matters stated in said clause other than the statement 

367 therein recited, and they leave the petitioners to their proofs 
as they may be advised. 
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To the nineteenth clause of said petition these respondents, an- 
swering, say that they deny that the petitioners by reason of havin 
created and built the property covered by said mortgage, if suc 
shall have been the fact, and by reason of their having made per- 
manent improvement of the fixed property of said corporation, and 
contributed directly to the value of the property covered by said 
mortgage, that they have any special equity or superior equity upon 
the same, or that they ought in equity and g conscience to 
paid out of the proceeds of the sale of the mortgaged property prior 
and before these respondents, as holders and claimants of bonds 
issued under said mortgage. 

To the twentieth clause of said petition these respondents, answer- 
ing, say that they deny that the petitioners ought to be paid in full 
out of the proceeds of the sale of said mortgaged property and be- 
fore any of the holders of said bonds — these respondents. 

To the twenty-first clause of said petition these respondents, an- 
swering, say that they deny that the said petitioners have any su- 
perior equity or ought to be paid out of the proceeds of the sale of 

said mortgaged property before the payment of any bonds 
368 produced by said respondents. 

To the twenty-second clause of said petition these respond- 
ents, answering, say that they have sufficiently answered said clause 
in their answer to the seventeenth previous clause of the said 
petition. 

To the twenty-third clause of said petition these respondents, an- 
swering, say that they deny that the petitioners by virtue of their 
suid levy are entitled to any rights or any surplus arising under the 
foreclosure sale of said mortgaged property. 

To the twenty-fourth clause of said petition these respondents 
aver that no answer is needed. 

To the twenty-fifth clause of said petition these respondents, an- 
swering, say thut this court has no power, authority, or jurisdiction 
to grant the prayer contained in said clause of said petition. 

Your petitioner, Henry Day, further answering to the matter of 
said petition, for himself severally, says that he has set forth all the 
facts and circumstances relating to his purchase and ownership of 
the bonds, rights, and claims of the said respondent Richardson in 

an affidavit taken and made in this cause in the city and 
369 county of New York, on the 19th day of September, 1882, 
before W. E. Scovill, commissioner for Michigan in New York, 
the original of which affidavit is hereto attached and made part of 
his answer to said petition. 
BENJAMIN RICHARDSON, ‘ 
HENRY DAY, 
WROUGHT IRON BRIDGE COMPANY OF 
CANTON, OHIO, 
JOHN BOWER & CO., 
ESTATE OF C. P. DIETRICH, & 
JOHN F. BETZ. 
By LYMAN D. NORRIS, 
Their and Each of Their Agent & Solicitor. 
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Western District or Micnican, Kent County 


Lyman D. Norris, being duly sworn, on his oath saith that he is the 
agent and one of the solicitors of the above named & signed re- 
spondents in this matter; that he is authorized by them so to sign 
their names; that they are, to the best of deponent’s knowledge, 
now absent from this State and district, being citizens of New York 
and other States than Michigan; that the time allowed in the 
matter of this petition & for answer thereto is not sufficient to 

obtain their personal signatures to this answer in time to 
370 allow proofs to be had under the order of this court; that 
deponent is more familiar with all the facts & statements of 
the petition and this answer in this matter than are the respondents, 
& he believes the foregoing answer to be true. 
LYMAN D. NORRIS. 


Subscribed & sworn to before me this 5th day of October, A. D. | 


1882. 
EDMUND D. BARRY, 
Notary Public, Kent Co., Mich. 


371 Circuit Court of the United States of America for the 6th 
Circuit, Southern District, Southern Division of America. 


In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tue Cuicaco, SAGINAW AND CANADA RAILROAD Company, De- 
fendant. 


City AND County oF New York, 88: 


Henry Day, of said city and county, being duly sworn, doth de- 
ose and say that on or about the 18th day of May, 1882, the Hon. 
— M. Ashley, of Toledo, Ohio, applied to this deponent to secure 
his co-operation in building a railroad from South Lyons, in the 
State of Michigan, to St. Louis, in said State; that said Ashley then 
proposed that said Chicago, Saginaw — Canada, Railroad Com- 
ny, whose first-mortgage bonds were then being foreclosed, should 
be urchased under the foreclosure sale to be had under the decree, 
and should be united with another road proposed to be built from 
South Lyons to St. Louis, and that ſor the purpose of * 

372 ing out this plan he proposed that all the bonds and de 
claims of Benjamin Richardson, of the city of New York, 
against said railroad company should be purchased and turned over 


von account of the purchase-money whenever a decree should be 


rendered in said suit; that said deponent examined the claims 
made by said Richardson, and came to the conclusion that said 
Richardson was the bona fide owner or pledgee of 600 of said bonds, 
with a further contingent claim to 2914 of said bonds; that com- 
plainant thereafter, — consultation with Hon. Lyman D. Norris, of 
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Grand Rapids, Michigan, authorized said Ashley to enter into a con- 
tract with said Richardson for the purchase of said bonds and his 
a against said company in common pleas of the city of New 
ork and all his claims for advances made to said company of every 
kind, and that this deponent agreed to furnish the means for the 
purchase thereof; that thereafter said Ashley entered into a contract, 
which was dated, perfected, and delivered on the 7th day of June, 
1882, whereby, in consideration of the sum of $100,000 in money and 
of other railroad securities additional thereto, together with certain 
counsel fees and expenses already incurred and to be incurred on 
account of purchase of said bonds, together with interest from the Ist 
day of June, 1882, said Richardson agreed to sell, assign, 
373&374 and convey all his right, title, interest, equity, claim, and 
demand against said Chicago, Saginaw and Canada Rail- 
road Company, with the exception of the receiver’s certificates held by 
him, including his judgment recorded in the court of common pleas 
of the city and county of New York to the amount of $186,779.55, 
and 600 bonds delivered to him as collateral for said claim, being 
of the denomination of $1,000 each, and all his right, title, and in- 
terest in 2,974 other bonds of said railroad company of the denomi- 
nation of $1,000 each. 

That said agreement was to he carried out on or before the 7th 
day of July, 1882; that subsequently the option of purchasing said 
securities was extended to the 7th day of August, 1882, and that 
upon the 3d day of August, 1882, this deponent did receive from 
said Richardson an assignment of all his, said Richardson’s, interest 
in said judgment in said court of common pleas of the city and 
county of New York, together with said 600 bonds and all his right, 
title, and interest in said 2,974 bonds of said railroad company, all 
of said bonds being of the denomination of $1,000 each, and he did 
authorize said deponent to receive such securities and to receive 
all sums of money which should become due and payable in any 
suit or from any person in said claims, or any of them; that there- 
upon your ms ene dil pay said Richardson the sum of $101,066.64 

in cash, and did assume suid costs and counsel fees above 
375 mentioned, and that a further agreement was made in rela- 

tion to the delivery of the other railroad bonds hereinbefore 
mentioned. 

Deponent further saith that he purchased said securities in good 
faith for the purpose of using them on the sale of said property 
under the decree with the intention of purchasing said road and of 
organizing a new railroad company to run and operate the same 
and consolidate it with another road extending in the direction of 
Toledo; that he had no knowledge or information from any source 
of any.other claims than those mentioned in the preceding foreclosure 

roceedings against said securities; that he used all due diligence 
in making inquiries at the office of the plaintiff, Ashbel Green, of 
the city of New York, and of Norris & Uhl, counsel for the defend- 
ant Richardson and others, and that he had every reason to believe 
that no claims other tan those mentioned in the foreclosure pro- 
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ceedings, as they then existed, were made against securities by cred- 
itors or otherwise. 

Deponent further saith that he has been shown the petition of 

Thomas M. Nelson and Nelson & Soule, filed in the said fore- 

376 closure proceedings, and at the request of his counsel makes 


this affidavit. 
HENRY DAY. 
Sworn to before me this 19 day of Sept., 1882. 
DLsxAlL.] W. E. SCOVIL, 


Commissioner for Michigan in New York. 


Endorsed: No. 213, B. U.S. circuit court, sixth circuit & west- 
ern district of Mich., southern div. In equity. Ashbel Green 
et al., compl’ts, us. The Chicago, Saginaw & Canada R. R. Co., def ts. 
Answer of Benjamin Richardson ei al. to the petition of Nelson & 
Soule. Norris & Uhl, solicitors for Benjamin Richardson et al. 
Filed Oct. 6, 1882. H. M. Hinsdill, clerk. 


377 UNITED States or AMERICA: 


The Cireuit Court of the United States ſor the Sixth Cireuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. 
Tux Cnicaco, Sacinaw & CANADA RAILLNOA D Company, Defendants. 


The joint and several answer of Benjamiu Richardson and his 
grantee and vendee, Henry Day, of the city of New York; the 
Wrought Iron Bridge Company of Canton, Ohio; John Bower & 
Company, the Estate of Charles P. Dietrich, and John F. Betz to 
the amended petition of Thomas M. Nelson, of Fruitport, county 
of Muskegon and State of Michigan. 


To the judges of the circuit court of the United States for the sixth 
circuit and western district of Michigan, southern division, sitting 
in equity: 

Answering, these respondents say: 
378 To the first clause of said amended petition they admit that 
said complainants, on November 16, 1876, filed their bill of 
complaint in this cause in this court to foreclose a trust deed and 

mortgage against said defendant railroad company, dated May 21. 

1873. They admit that a receiver was appointed in said cause on 

the 16th day of November, 1876. They aver that the allegation of 

insolvency in the said bill and the appointment of the receiver with 
full power to take charge of the roperty of suid railroad — 

and collect in all its assets, if — shall have been the fact, was il- 

legal, unnecessary, and improper, in that the receiver had no legal 

power and authority to receive and take charge of other property 
than that covered by the mortgage therein sought to be foreclused. 
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To the second clause of said petition these respondents answer that 
the decree taken for foreclosure and sale of said mortgaged property 
referred to in said clause is a final decree, and not interlocutory ; 
and they refer to the order of reference to John W. Champlin, Esq., 
as special master, for the extent and limitation of his powers in that 
behalf provided. 

To the third clause of said petition these respondents an- 

379 = swer that they have no knowledge, information, or belief of 

the matters stated in said cause other than the statement 

therein recited, and they leave the petitioner to his proofs, as he may 
be advised. 

To the fourth clause of the said petition these respondents make 
the same answer as to the third clause. 

To the fifth clause of said petition these respondents make the 
same answer as to the last above clause. 

To the sixth clause of the said petition these respondents make 
the same answer as to the last foregoing clause. 

To the seventh clause of said petition these respondents make 
answer that on or about the 16th day of November, 1876, a receiver 
of said railroad was appointed in said foreclosure suit, but they 
have no knowledge, information, or belief of the amount of property 
of the defendant’s railroad company which he took possession of 
under and by virtue of his said order of appointment, but they 
aver and maintain that he could legally take and hold only what 
was mortgaged and subject to the decree of foreclosure, if any de- 
cree should thereafter be had; and they further aver that said 
order of appointment of said receiver was made oii the day of the 

filing of the bill by consent of the solicitors of the trustees, 
380 complainants, and the solicitors of the defendant railroad cor- 

poration, and that they, as bondholders, are not bound thereby, 
if said order exceed and cover other property which was not, in fact, 
mortgaged or sought to be foreclosed. Further answering, these re- 
spondents say that they admit that on or about the 26th day of 
August, 1882, by leave of this court first had and obtained, a pluries 
execution was levied as is in said order permitting said levy spe- 
cially limited and set forth, and not otherwise; but they aver that 
the levy and lien sought to be acquired by said levy is, in fact and 
in law, absolutely null, void, and of no effect whatever. 

To the eighth clause of said petition these respondents make the 
same answer that they have made to the third foregoing clause. 

To the ninth clause of said petition these respondents, answering, 
say that they deny that the said defendant corporation, when it 
made its said contract as set forth in this petition with the peti- 
tioner, was solvent and has since continued to be and now is ingolv- 
ent, and they deny that it, in fact, has been insolvent since its first 

organization; but they aver that it had always had from its or- 
381 ganization two hundred and ten thousand dollars of sub- 
scribed capital stock, of which only five per cent. had been 
called in and paid, the remaining ninety-five per cent. being subject 
to call as against subscribing stockholders who were solvent and 
responsible at all times and are so still. These respondents further 
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aver that they deny all the matter of said petition inconsistent with 
the fact aforesaid as to the unpaid subscribed capital stock. 

To the tenth clause of said petition your respondent, Benjamin 
Richardson, for himself says that prior to the 18th day of May, 1882, 
he made claim in this action, by way of lien as pledgee — owner, 
to a certain 600 of the defendant’s bonds of one thousand dollars 
each and to a certain 1,105 of the defendant’s bonds of one thou- 
sand dollars each, and that he made claim to none other; and the 
Wrought Iron Bridge Company of Canton, Ohio, for itself admits 
that it made claim to a certain 66 of the defendant’s bonds of one 
thousand dollars as aforesaid ; and the respondent, John F. Beta, for 
himself admits that as assignee of one Richard Peniston and in his 
own right he makes claim for a lien upon and interest in 174 of the 
defendant’s bonds, or thereabouts, of one thousand dollarseach. The 

said John Bower & Company for themselves say that they 
382 admit that they make claim to an interest in and lien upon 
103 of the said bonds of one thousand dollars each; and the 


estate of the said Charles P. Dietrich for itself says that it admits . 


that it makes claim to an interest in and lien upon 38 bonds of one 
thousand dollars each, or thereabouts, as is in said clause averred. 
To the eleventh clause of said petition these respondents, answer- 
ing, say that the matters therein averred do not in any regard con- 
cern their rights and interests. 

To the twelfth clause of said petition the said Richardson, for him- 
self,and the said Henry Day, as the grantee and vendee of said Rich- 
ardson since the 18th day of May, 1882, for himself and both to- 
gether, answering, say that 600 of the bonds produced by the said 

njamin Richardson are, in fact, held by him as collateral security 
for moneys which he advanced to said defendant corporation to the 
amount of about one hundred and eighty-five thousand dollars 
and its interest, for which all of said bonds were pledged 
to him at and about the time of making such advances; 


that they expressly deny that the greater portion of 


were acquired a considerable time after the advances had been 
made and without any new consideration for such additional 
edges, and they deny that the consideration for such 

383 pledged bonds was entirely inadequate or out of proportion 
to the number of the additional bonds received; and they 

deny that at the time each one of the 600 bonds was issued to the 
said Richardson he was a member of the board of directors of said 
corporation and knew of its insolvent condition; and they deny 
that he attended the several meetings of said board of directors at 
which it was voted to issue to him all of said 600 bonds; and they 
deny that he himself voted in favor of the issue thereof; and they 
deny that the issue and delivery of said pledged bonds was in fraud 
of the rights of said petitioner and other creditors of said insolvent 
corporation; and they deny that at a meeting of said corporation, 
held on or about the 8th day of July, 1876, all the previous arrange- 
ments under which said Richardson held the 600 bonds as collateral 
security aforesaid were cancelled and done away with and a new 
pledge — = said 600 bonds made to said Richardson by the said 
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board of directors in which he, Richardson, participated ; and they 
deny that there was at any time a want of — for any 
action taken by the board of directors in regard to said pledged 
bonds. Further answering, they deny that it is inequitable to en- 

force the payment of said bonds against said defendant rail- 
384 road corporation and its property and against the asserted 

rights of said petitioner; and they deny that said Richard- 
son claims to be the owner of 2,974 other bonds of said corporation ; 
but they admit and aver that the said Richardson had and the said 
Day, as his grantee and vendee, has a right of equitable lien upon 
a certain 1,105 of the bonds of said defendant to the extent of the 
amount of certain advances made by said Richardson and the in- 
terest thereon, which advances were made by said Richardson to 
redeem said bonds from pawn or pledge in Europe; the redemption 
of which operated for the benefit of all the bond claimants, and 
they should therewith be charged pro rata to their interests in the 
same. 

To the thirteenth clause of said petition the Wrought Iron Bridge 
Company of Canton, Ohio, answering for itself, says that it held 
about 66 bonds of a thousand dollars each as collateral security for 
un indebtedness of thirty-three thousand dollars due by said rail- 
road company for work and labor done and materials furnished in 
the building of an iron bridge for defendant by said Wrought Iron 
Bridge Company of Canton, Ohio, over the Saginaw river; and 
they aver that since said bonds were pledged as collateral securit 

to said indebtedness they have regularly foreclosed said col- 
385 lateral and have become the absolute owners by purchase of 

the same; and they further aver that by order and decree of 
this court the said bridge has since been sold for the sum of twenty 
thousand dollars, and the amount paid by the purchaser to the re- 
ceiver and by him expended in and about his receivership and 
the extension and enlargement of the defendant’s railroad, and 
such sale of said bridge was expressly declared by said order to be 
free of the lien of the mortgage in this cause being foreclosed. 

To the fourteenth clause of said petition these respondents, an- 
swering, say that the matters therein averred do not in any respect 
concern them or their bond claims, and they leave the petitioner to 
his proofs as he may be advised. 

To the fifteenth clause of said petition these respondents make 
the same answer as to the clause last preceding. 

To the sixteenth clause of said petition said John F. Betz, in his 
own right and as assignee of Richard Peniston; John Bower & 
Company, the Estate of Charles P. Dietrich, answering, say and each 
for himself says that during the time of their transactions with said 

company they resided at or near Philadelphia, but they deny 
386 that they, by an arrangement among themselves, agreed to 

operate collectively in their dealings with said company and 
from what is commonly called a “ syndicate,” in which the said Betz 
was the managing man. They admit that the bonds produced by 
them were issued as collateral security for advances made by them 
severally. They deny that their advances amounted to only one 
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hundred and twenty-two thousand dollars, and aver that th 
umounted toa much larger sum. They deny that all the bonds 
held by them were pledged to them by the president of said corpo- 
ration or some of its officers without any authority in that behalf, 
and they deny that said bonds were improperly or illegally issued, 
and they deny that they were, at their special instance and request, 
represented on the board of directors of said company by one John 
O’Byrne, who became a director on July 28, 1873. They admit that 
their interests were severally represented on said board by William 
J. Kelley, and they deny that the said O’Byrne was ever their attor- 
ney, jointly or severally. They deny that these respondents, styled 
in said petition as a syndicate, were separately or together kept ad- 
vised of the action of said board of directors through the said John 
O’Byrne or otherwise or of the financial condition of the said de- 

fendant railroad company, or that they knew anything con- 
387 cerning the financial condition of said railroad corporation 

other than what might have been known to the general pub- 
lic or other persons dealing therewith. They deny that any portion 
of the bonds which they have presented and proved in this cause 
were issued and delivered to them as a bonus and without consid- 
eration. 

To the seventeenth clause of said petition these respondents, 
answering, say that, under and by virtue of the order of the circuit 
court aforesaid allowing the said petition to be filed and the parties 
to become intervening claimants, the matter of said seventeenth 
clause requires no answer, in that said order expressly rules and 
directs that so far as the said petitioner asserts any rights or equities 
growing out of the holding and ownership of stock in the said de- 
fendant railroad corporation and the asserted consequent liability 
therefor the same must be litigated outside of this cause and by an 
independent proceeding. The said respondent, Henry Day, further 
answering for himself alone, avers that prior to the ‘filing of any 
petition on behalf of these intervening creditors he had me a 
good-faith purchaser, for value and without notice of suid creditors’ 
claims, of all the bond rights and claims of the said Benjamin Rich- 

ardson, and had not at any time acquired any interest in any 
388 manner in the stock charged to have been held and used by 
‘said Richardson. 

To the eighteenth clause of said petition these respondents, 
answering, say that they have no knowledge, information, or belief 
on the matters stated in said clause other than the statement therein 
_ recited, and they leave the petitioner to his proofs as he may be 

advised. 

To the nineteenth clause of said petition these respondents, 
answering, say that they deny that the petitioner, by reason of 
having created and built the property covered by said mortgage, if 
such shall have been the fact, and by reason of his having made 
permanent improvement of the fixed property of said corporation 
and contributed directly to the value of the property covered by 
said mortgage, that he has any special equity or superior equity upon 
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the same or that he ought, in equity and good conscience, to be paid 


164 


out of the proceeds of the sale of the mortgaged property prior and 
before these respondents as holders and claimants of bonds issued 
under said mortgage. 

To the twentieth clause of said — these respondents, 

answering, say that they deny that the petitioner ought to 
389 be paid in full out of the proceeds of the sale of said mort- 

gaged property and before any of the holders of said bonds 
— these respondents. 

To the twenty-first clause of said petition these respondents, an- 
swering, say that they deny that the said petitioner has any supe- 
rior equity or ought to be paid out of the proceeds of the sale of 
said mortgaged property before the payment of any bonds produced 
by said respondents. 

To the twenty-second clause of said petition these respondents, 
answering, say that they have sufficiently answered said clause in 
answer to the seventeenth previous clause of the said petition. 

To the twenty-third clause of said petition these respondents, 
answering, say that they deny that the petitioner, by virtue of his 
said levy, is entitled to any rights or any surplus arising under the 
foreclosure sale of said mortgaged property. 

To the twenty-fourth clause of said petition these respondents 
aver that no answer is needed. 

To the twenty-fifth clause of said petition these respondents, an- 

swering, say that this court has no power, authority, or juris- 
390 = diction to grant the prayer contained in said clause of said 
petition. 

Your petitioner, Henry Day, further answering to thé matter of 
said petition, for himself severally, says that he has set forth all the 
facts and circumstances relating to his purchase and ownership of 
the bonds, rights, and claims of the said respondent Richardson 
in an affidavit taken and made in this cause, in the city and county 
of New York, on the 19th day of September, 1882, before W. E. 
Scovill, commissioner for Michigan in New York, a true copy of 
which affidavit is hèreto attached and made a part of this answer, 
the original of said affidavit being attached to and made a part of 
the answer of the respondents to the petition of Nelson and Soule 
concerning the same subject-matter herein referred to. 

BENJAMIN RICHARDSON, 
HENRY DAY, 
WROUGHT IRON BRIDGE COMPANY 
OF CANTON, OHIO, 
JOHN BOWER & CO., 
ESTATE OF C. P. DIETRICH, & 
JOHN F. BETZ, 
By LYMAN D. NORRIS, 
Their & Each of Their Agent & Solicitor. 
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391 Western District or Micnican, Kent County: 


Lyman D. Norris, being sworn, on his oath saith that he is the 
agent and one of the solicitors of the above named and signed re- 
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spondents in this matter; that he is authorized by them so to sign 
their names; that they are, to the best of deponent’s knowledge, now 
absent from this State and district, being citizens of New York and 
other States than Michigan; that the time allowed in the matter of 
this petition and for answer thereto is not sufficient to obtain their 
personal signatures to this answer in time to allow proofs to be had 
under the order of this court; that deponent is more fa:niliar with 
all the facts and statements of the petition and this answer in this 
matter than are the respondents, and he believes the foregoing an- 


swer to be true. 
LYMAN D. NORRIS.. 
Subscribed and sworn to before me this 5th day of October, A. 


D. 1882. 
EDMUND D. BARRY, 
Notary Public, Kent Co., Mich. 


392 Circuit Court of the United States of America for the 6th 
Circuit, Southern District of Michigan, Southern Division. 
In Equity. 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. 
THe Cuicaco, SAGINAW AND CANADA RatLroaD Co. 


City anp County or New YorK, 88: 


Henry Day, of said city and county, being duly sworn, doth de- 
and say that on or about the 18th day of May, 1882, the Hon. 
ames M. Ashley, of Toledo, Ohio, applied to this deponent to secure 
his co-operation in building a railroad from South Lyons, in the 
State of Michigan, to St. Louis, in said State; that said Ashley then 
proposed that said Chicago, Saginaw and Canada Railroad Com- 
pany. whose first-mortgage bonds were then being foreclosed, should 
urchased under the foreclosure sale to be had under the decree 
and should be united with another road proposed to be built from 
South Lyons to St. Louis, and that for the pu of carrying out 
this plan he proposed that all the bonds and debt claims of 
393 Benjamin Richardson, of the city of New York, against said 
railroad company should be purchased and turned over on 
account of the purchase-money whenever a decree should be ren- 
dered in said suit; that said deponent examined the claims made 
by said Richardson and came to the conclusion that said Richard- 
son was the bona fide owner or pledgee of 600 of said bonds, with a 
further contingent claim to 2,974 of said bonds; that deponent there- 
after, after consultation with Hon. Lyman D. Norris, of Grand Rap- 
ids, Michigan, authorized said Ashley to enter into a contract with 
said Richardson for the purchase of said bonds and his te ent 
against said company, in common pleas of the city of New York 
and all his claims for advances made to said company of every kind, 
and that this deponent agreed to furnish the means for the pu 
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thereof; that thereafter said Ashley entered into a contract, which 
was dated, perfected, and delivered on the 7th day of June, 1882, 
whereby, in consideration of the sum of $100,000 in money and of 
other railroad securities additional thereto, together with certain 
counsel fees and expenses already incurred and to be incurred on 
account of purchase of said bonds, together with interest from the 
first day of June, 1882, the said Richardson agreed to sell, assign, 
and convéy all his right, title, interest, equity, claim, and de- 
394 mand against said Chicago, Saginaw and Canada Railroad 
Company. with the exception of the receiver’s certificates held 
by him, including his judgment recorded in the court of common 
pleas of the city and county of New York, to the amount of $186,779.55, 
and 600 bonds delivered to him as collateral for said claim, being of 
the denomination of $1,000 each, and all his right, ticle, and interest 
in 2,974 other bonds of said railroad company of the denomination 
of $1,000 each. 

That said agreement was to be carried out on or before the 7th 
day of July, 1882; that subsequently the option of purchasing said 
securities was extended to the 7th day of August, 1882, and that 
upon the 3d day of August, 1882, this deponent did receive from 
said Richardson an assignment of all his, said Richardson’s, inter- 
est in said judgment in said court of common pleas, in the city 
and county of New York, together with said 600 bonds and all his 
right, title, and interest in said 2,974 bonds of said railroad com- 
pany, all of said bonds being of the denomination of $1,000 each, 
and he did authorize said deponent to receive such-securities and to 
receive all sums of money which should become due and — in 
any suit or from any person in said claims or any. of them; that 
thereupon your deponent did pay said Richardson the sum of 

$101,066.64 in cash and did assume said costs and counsel 
395 ſees above mentioned, and thata further agreement was made 

in relation to the delivery of the other railroad bonds here- 
inbefore mentioned. 

Deponent further saith that he purchased said securities in good 
faith for the purpose of using them on the sale of said property 
under the decree, with the intention of purchasing said road and of 
organizing a new railroad company, to run and operate the same, 
and consolidate it with another road extending in the direction of 
Toledo; that he had no knowledge or information from any source 
of any other claims than those mentioned in the preceding fore- 
closure proceedings against said securities; that he used all dili- 
gence in making inquiries at the office of the plaintiff, Ashbel Green, 
of the city of New York, and of Norris & Uhl, counsel for the de- 
fendant Richardson and others, and that he had every reason to believe 
that no claims other than those mentioned in the foreclosure pro- 
ceedings as they then existed were made against securities by cred- 
itors or otherwise. 

Deponent further saith that he has been shown the petition of 
Thomas M. Nelson and Nelson & Soule, filed in the said foreclosure 
proceedings, and at the request of his counsel makes this affidavit. 
(Signed) HENRY DAY. 
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Sworn to before me this 19th day of Sept., 1882. 
(Signed) W. E. SCOVILL, 
Commissioner for Michigan in New York. 


396 Endorsed: No. 213, B. U.S. circuit court, sixth circuit & 

western dist. of Mich., southern div. In equity. Ashbel 
Green et al., compl’ts, vs. The Chicago, Saginaw & Canada R. R. Co., 
def’t. Answer of Benjamin Richardson et al. to petition of Thomas 
M. Nelson. Filed Oct. 6, 1882. H. M. Hinsdill, clerk. Norris & 
Uhl, solicitors for Richardson et al. 


397 Orders. 


THe Unitep STaTes OF AMERICA, t ane 
Western District of Michigan, Southern Division, | ~* 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 12th day of October, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge 
among the proceedings then and there had were the following, to wit: 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue CnicaGco, SAGINAW AND CANADA RAILROAD 
Company, Defendant. 


In this cause, counsel for the parties consenting, it is ordered 
that the time heretofore given Special Master John W. Champlin, 
Esq., in which to file his report be, and the same is hereby, ex- 
tended until October 26th, 1882. 


398 Orders. 
Tue Unitep States or AMERICA, \ a 
Western District of Michigan, Southern Division,, 
U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 30th day of October, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the In- 
dependence of the United States of America the one hundred‘and 
seventh—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


* 
8 . n * . 
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AsHBEL GREEN and WILLIAM Bonn, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue Cuicaco, SAGINAW AND CANADA Rarnoan | 
Company, Defendant. 


In this cause, counsel for the respective parties having consented— 

Ordered, That the time heretofore given the special master to file 
his report be, and the same is hereby, extended until November 2, 
1882. 


399 Orders. 
THE UNITED StaTEs OF AMERICA, . 
Western District of Michigan, Southern Division,, 
U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 2nd day of November, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States of America the one hundred and sev- 
enth—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


ASHBEL GREEN and WILLIAM Boxp, Trustees, Com- 


plainants, f 
v8. No. 213, B. 
Tux CRHICAOGO, Sa dI NAW AND CANADA RAILROAD Com- 
pany, Defendant. 


In this cause, on application of T. J. O’Brien, Esq.— 

Ordered, That the time heretofore given J. W. Champlin, Esq., the 
special master herein, ip which to file his report be extended until 
November 8, 1882. 


400 The Circuit Court of the United States for the Western Dis- 
trict of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, 
v8. 
Tue Cuicaco, Sacinaw & CANADA RAILLROA D Company, Defendant. 


Sins: Take notice that on the fourth day of November; 1882, at 
10 o’clock a. m., or as soon thereafter as counsel can be heard, 
we shall present to said court the petition of Matthew E. Stell, 
with a copy of which you are herewith served, & shall move the 
court for an order in accordance with the prayer of said petitioner. 

Yours, &c., SIMONDS, FLETCHER & WOLF, 


Sol’rs for Stell. 
Dated Nov. 2d, 1882. 
To F. A. Nims, Esq., Hughes, O’Brien & Smiley, & Norris & Uhl. 
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401 The Circuit Court of the United States for the Western Dis- 
trict of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, 
v8. 
THe CHICAdO, SAGINAW & CANADA RAILROAD CoMPANY. 


To the judges of the circuit court of the United States for the western 
district of Michigan: 


Your petitioner, Matthew E. Stell. of the city of Philadelphia, in 
the State of Pennsylvania, respectfully represents— 
1. That he is the owner of four bonds of one thousand dollars 
each, secured by the trust deed given by the defendant to the com- 
lainants which is being foreclosed in this cause, which are num- 
red two hundred eleven (211), two hundred fourteen (214), two 
hundred fifteen (215), and two hundred sixteen (216). 
2. That said bonds were pledged to your petitioner on the 11th 
day of May, 1875, by one Henry Bagg, who was then the owner of 
them, as collateral security for the note of Henry to 
402 your petitioner for $2,000, bearing date May 11, 1875, due 
twelve months after its date, and drawing interest at the rate 
of six per cent. per annum, which note was given for a loan of two 
thousand dollars then and there made by your petitioner to said 


W 2 Bagg. 

3. That said note was not paid at maturity, and your petitioner 
afterwards commenced suit upon it against Henry Bagg in the court 
of common pleas No. 2 of the city of Philadelphia, in which such 
proceedings were had that on the 4th day of September, 1876, your 
petitioner recovered judgment for the sum of two thousand and 
thirty-eight * dollars, on which execution was aſterwards issued 
and returned nulla bona. 

4. That afterwards and on the 11th day of October, 1876, said judg: 
ment being wholly unpaid, your petitioner, after notice to said 
Henry Bagg of the time and place at which such sale was made, 
caused said bonds to be sold at public auction, and the same were 
bought by Messrs. Thowron & Newbold for the sum of two hundred 
and eighty dollars, they being the highest bidders. 

5. That afterwards and on or about the 15th day of April, 1881, 
the said Thowron & Newbold, being indebted to your petitioner, 

transferred said bonds to your petitioner in part payment of 
403 such indebtedness, and your petitioner allowed them the sum 

of two hundred and eighty dollars, and your petitioner is now 
the owner and holder of the same. 

6. That your petitioner did not learn that the mortgage on said 
railroad was being foreclosed until about the 31st day of August, 
1882; that he immediately caused a letter to be written to Frederick 
A. Nims, Esq., the solicitor for the petitioners in this cause, for in- 
formation about the foreclosure and for instructions about the steps 
necessary to be taken to preserve his rights, and was referred by 
him to counsel at Grand Rapids, since which time your petitioner 
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has been proceeding as rapidly as he could to have his right to a 
share in the proceeds of the sale in this cause determined. 

Your petitioner therefore prays that he may be allowed to make 
proof of his bonds in this cause, and that in the final disposition of 
the proceeds of the sale of the mortgaged property your petitioner 
may be — the proportion to which he is justly entitled, and that 
he may have such other and further relief as may be found neces- 
* for the protection of his rights in this matter. 


nd your petitioner will ever pray, etc. 
MATTHEW F. STELL, Petitioner. 


404 UwniTep STATES OF AMERICA, \ : 
Eastern District of Pennsylvania, : 


On this 13th day of October, 1882, before me personally appeared 
Matthew F. Stell, who signed the foregoing petition, and made oath 
that he had heard said petition read and knew the contents thereof, 
and that the same was true in substance and in fact. 

[SEAL. ] HENRY PHILLIPS, Jr., 
US. Commissioner, Eastern District of Pennsylvania. 


405 Kent County, 8s: 


Henry J. Bennett, being duly sworn, says on November, 2d, 1882, 
he served a copy of the within petition & notice on Norris & Uhl 
by leaving the same at their office with Mark Norris, a clerk in their 
employ, & on the same day he served a like copy on Hughes, O’Brien 
& Smiley by leaving the same at their office with Mr. O’Brien, & 
on the same day mailed a like copy to Smith, Nims, Hoyt & Erwin, 
at Muskegon, & that F. A. Nims of that firm has since —— 


receipt of the same. 
H. J. BENNETT. 
Subscribed and sworn to before me this 4th day of November, 


1882. 
GEO. B. DANIEL. 
Notary Public, Kent Ch., Mich. 


406 Endorsed: No. 213, B. U. S. circuit court, west. dist. 

Mich. In equity. Ashbel Green et al. vs. Chicago, &c., R. 
R. Co. Petition of M. E. Stell. Filed Nov. 4, 1882. H. M. Hins- 
dill, clerk. Simonds, Fletcher & Wolf, sol’rs for petitioner. 


407 Orders. 3 
THe Unitep States oF AMERICA, ‘ 
Western District of Michigan, Southern Division, 2 i 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 4th day of November, in the year of our 
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Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States of America the one hundred and sev- 
enth—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


AsHBEL GREEN and WILLIAM Bonn, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue CHICAGO, SAGINAW AND CANADA RaILRoaD Com- 
PANY, Defendant. 


In this cause, on reading and filing the petition of Matthew E. 
Stell showing he is the owner of four bonds secured by the trust 
deed being foreclosed in this cause and praying for leave to make 
proof of the same and to share in the proceeds of the sale under 
said deed, on motion of Simonds, Fletcher and Wolf, solicitors for 
said petitioner, — have leave to make proof and file said bonds; that 
he may take depositions at Philadelphia in the manner provided 

by the United States for taking depositions to establish his 
408 title to his title to said bonds, and that he share in the pro- 

ceeds of said sales in such manner as he shall seem to the 
court to be entitled. , 


40h Feport of John W. Champlin, Special Master. 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonp, Trustees, 


U. 
Tux Cuicaco, Sad IN AW & CANADA R. R. Co. 


Filed November 6, A. D. 1882. 
H. M. HINSDILL, Clerk. 


410 Uwsitep States or AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, &c., 
v8. ) 
Tu Caicaco, SAGINAW AND CANADA RalLRoAD CoMPANY. 


To the honorable the judges of the circuit court of the United States 
for the sixth circuit and western district of Michigan. 

In pursuance of a decretal order made and entered in this cause 
and bearing date the 30th day of June, A. D. 1882, at a stated term 
of said court held at the court-house in the city of Grand Rapids, in 

said district, by which it was ordered that the matter of the 
411 rights of all persons claiming to be holders for value or own- 
ers of bonds issued under said mortgage, whether they have 
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made proofs in reference to such claims or not, be referred to John 
W. Champlin, of Grand Rapids, as a special master, examiner, and 
referee, with power to examine claimants under oath and to take 
such further and other proof as he may deem essential and neces- 
sary to enable him to ascertain and report to this court, which he is 
directed to do, what persons, if any, are owners of any of the bonds 
issued under said mortgage and when they became such owners and 
for and upon what consideration, and also what persons, if any, are 
entitled to share in the fund arising from the sale aforesaid by rea- 
son of holding for value any of said bonds as collateral security to 
any indebtedness of the company or otherwise holding any equitable 
lien upon such bonds, and the amount of such indebtedness or lien, 
with lawful interest to the date of his report, and also that he report 
whether any, and which, of the holders of bonds as purchasers or 
otherwise may legally have priority in respect to the payment of the 
same out of the fund arising from the sale; that he shall also audit 
and pass the receiver’s account and shall also report what, if any- 
thing, is a proper sum to be allowed to the said trustees for fees, serv- 
ices, and expenses, and for the fees, expenses, and disbursements of 
counsel— 

I, John W. Champlin, special master, examiner, and referee under 
the aforesaid order, do respectfully report that I have proceeded to 
investigate the matters so referred to me, and that I gave notice of 
the time and place of the regular sittings held by me in the investi- 
gation of said matters, the first of which was fixed for the 12th da 

of July, A. D. 1882, as follows: Ephraim Coon, Thil., Pa.; J. 
412 Rich Grier, Phil., Pa.; A. L. Bonaffon, Phil., Pa.; John Betz, 

Phil., Pa.; Jas. H. MeChesney, New York city ; John F. Betz, 
Phil., Pa.; Francis Smith, Muskegon, Mich., by mail, by depositin 
such notice in the post office at Grand Rapids, Michigan, addr 
to each of said persons at the places aforesaid, with postage of six 
cents each, prepaid, on the Ist day of July, A. D. 1882. 1 also, on 
said first day of July, 1882, personally served such notice on Messrs. 
Hughes, O’Brien & Smiley, solicitors for Daniel E. Sickles and 
Benjamin F. Stevens, and upon Messrs. Norris & Uhl, solicitors for 
Benjamin Richardson, J. Bower & Co., Estate of C. P. Deitrich, and 
Wrought Iron Bridge Company of Canton, Ohio, a copy of which 
notice (except as to the address), so served as aforesaid, is hereunto 
annexed. 

I also, on the 28th day of July, A. D. 1882, gave notice of a reg- 
ular sitting to be held by me on the seventh day of August, A. D. 
1882, at ten of the clock in the forenoon, to Daniel D. Erwin, re- 
ceiver, and to F. A. Nims, solicitor for complainants, by depositing 
such notice in the post office at Grand Rapids, Mich., postage pre- 
paid, addressed to them, respectively, at Muskegon, a copy of which 

notice (except the address) is hereto annexed. 
That pursuant to the notice first above given I attended at the 
Office of the clerk of this couri, in the city of Grand Rapids, in said 
district, at ten o’clock in the forenoon of the 12th day of July, A. D. 
1882, and ineld the first regular sitting as such special master, ex- 
aminer, and referee, and was attended by the following-named 


persons : 


— — AOI 
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Daniel E. Sickles, Benjamin F. Stevens, and the defendant cor- 
poration appeared by Messrs. Hughes, O’Brien, & Smiley, their 
counsel and solicitors. 
413 Benjamin Richardson, J. Bower & Co., the Estate of C. P. 
Deitrich, and the Wrought Iron Bridge Company of Can- 
ton, Ohio, appeared by Messrs. Norris & Uhl, their counsel and 
solicitors. 
—— John F. Betz at first appeared in his own proper person and after- 


ne D. Norris, „his counsel. 
I held regular sittings from the 12th day of July to the 15th of 
‘July, inclusive, and listened to the reading of proofs in behalf off 


bond claimants, represented by Messrs. Norris & Uhl and L. D. Nor- 
ris, Esq. On July 13th, 1882, John F. Betz made application by 
affidavit, filed and herewith returned, for leave to introduce and 
exumine E. L. Craw as a witness to prove authority of the person 
who placed bonds in the hands of John F. Betz in pledge, which 
application was granted. 

On the 15th of July, 1882, Francis Smith, Esq., presented the 
claims of bondholders represented by him, namely, Thomas W. 
Ferry, H. Hodgson, Philetus Sawyer, John A. Elwell, Joseph E. 
Snaw, Fred. A. Nims, Edward P. Ferry, Ashbel Green, William 
Bond, J. B. McCook, C. B. Alexander, and H. M. Alexander. 

By consent, I then adjourned until Aug. 7th, 1882, at 10 o’clock 
a. m. 

- On August 7th I adjourned until August 15th, at two o’clock p. m. 

On the 15th, 16th, 17th, and 18th days of August I took the dep- 

* ositions of Jacob R. Casselbury, David D. Erwin, Edward P. Ferry, 

Daniel E. Sickles, and Thomas M. Nelson, and on the 18th I took 

the deposition of John A. Elwell. 

414 I further report that the said parties appeared before me 

at regular sittings the 18th and 19th until noon, and I then 
adjourned until August 21st at 10 o’clock, and that I held regular 
sittings, at which said parties attended, frum the 21st to the 25th, 
both inclusive. 

On Oct. 15th, 1882, I heard the parties interested upon the peti- 
tions of Thomas M. Nelson and Thomas M. Nelson and James B. 
Soule after giving due notice, proof of service of which is herewith 
returned. 

The corporation known as the Chicago, Saginaw and Canada 
Railroad Company was organized under the act of the Legislature 
of the State of Michigan, approved April 18th, 1871, about the 4th 

= day of December, A. D. 1872. The capital stock provided for in 

Ne the articles of association was four million two hundred thousand 
dollars, divided into forty-two thousand shares. The termini of the 
road was Grand Haven and St. Clair, and the length of the line two 
hundred and ten miles. 

The original corporators were Edward L. Craw, of Fruitport, 
Michigan; Joseph H. McChesney, of Chicago, III.; John F. Slater, 
of -Norwich, Conn.; A. C. Barstow, William Corliss, Earl P. Mason, 
Wm. H. Bradford, of Providence, Rhode Island; Rowland Hazard, 
of Peace Dale, R. I., and Wm. S. Slater, of North Smithfield, R. I., 
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who each subscribed for two hundred and ten shares of the stock, 
five per cent. of which was paid in. The same gentlemen were 
elected as the first board of directors at a meeting held on the 24th 
day of December, 1872, at Providence, R. I. 
On the same day Edward L. Craw was elected president ; 
415 William Corliss, vice-president; Amos C. Barstow, treasurer, 
and Dwight Klinch, secretary. A corporate seal was adopted. 
The next meeting of the board of directors was May 13th, 1873, at 
which Rowland Hazard, William Corliss, William S. Slater, Earl P. 
Mason, and John F. Slater resigned as directors. Fred. A. Nims 
and Dwight Klinch were elected directors, and the meeting ad- 
journed to meet the next day at the Hoffman House, in New York 
city. 

At the meeting May 15th, 1873, resolutions were passed author- 
izing the execution and issue of the bonds of the company to the 
amount of five million five hundred thousand dollars, to be secured 
by mortgage or deed of trust, under which the bonds and mortgage 
in question were executed. | 

The next meeting of the board of directors was held June 20th, 
1873, at which the president, E. L. Craw, J. H. McChesney, and F. 
A. Nims were appointed an executive committee and clothed with 
the following authority: The executive committee shall have power 
and it shall be its duty to sell the bonds authorized to be issued for 
the purpose of construction and equipment for such prices and on 


such terms as they may deem for the interests of the company; to 


sell and dispose of, or withhold if it deem best, the unsubscribed 
shares of the capital stock of the company, and make such contracts 
in behalf of the company as it may judge advisablè for the con- 
struction and equipment of the road, purchase of material, right 
of way; to make leases of or enter into running or traffic arrange- 
ments with other roads; to employ such officers and agents as it 
may consider necessary not already provided for by this board, and 
fix their compensation ; to audit all bills and accounts and allow or 
disallow the same: to draw orders on the treasurer, make bills and 

notes or other contracts in behalf of the company, and, in 
416 general, to do any and all acts that in its judgment may best 

promote the interests of the company and of the stockholders ; 
for all which purposes it shall have authority to use the company’s 
seal, and to require the proper officers of the company to execute 
such contracts, leases, bills, bonds, notes, mortgages, releases, re- 
ceipts, and other writings as it may determine. In the discharge of 
these duties and powers it shall have authority to delegate any por- 
tion thereof to any one or more of its members.” 

June 30th, 1873, the stockholders held a meeting at Fruitport, 
Michigan, at which 1,680 shares of the subscribed stock was repre- 
sented, at which the following, among other, by-laws were adopted : 

“SkcTion 7. A majority of the actual directors of this company 
shall constitute a quorum of the board for the transaction of busi- 
ness.’ 

“Section 8. A majority of the board of directors may convene at 
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any time an place for the transaction of any corporate business 
properly belonging to said board.” 

“Section 10. There shall be appointed by the board of directors 
an executive committee consisting of three persons, members of said 
board, whose various duties shall be from time to time prescribed 
and fixed by the board of directors, said board to have the power 
of appointment and removal of the same.” 

“Section 11. Subscriptions to the capital stock of this company 
may be received by the executive committee, but no certificate of 
stock — be issued until such stock shall have been paid in 

u hed 
417 “Section 12. The unsubscribed capital stock of this eom- 
pany shall be issued to such persons and in such amounts as 
— executive committee or board of directors may designate or see 
* 

J. Bower & Co., of Philadelphia, Pa., have produced and claim to 
be entitled to the bonds of thedefendant corporation, of the denomi- 
nation of one thousand dollars each, numbered as follows: 

31 to 64, inclusive. 
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180 
241 to 278 “ 
371 to 374 * — 
Total, 81 bonds. 


The estate of C. P. Deitrich, of Philadelphia, Pu., has produced 
and claim to be entitled to the following-numbered bonds, viz : 
97 to 120, inclusive. 


363 to 367 0 “ 
379 to 384 „ 
Total, 38 bonds. 


John F. Betz, of Philadelphia, Pa., has produced and claims to be 
entitled to the ſollowing- numbered bonds in behalf of himself and 
as assignee of Richard Peniston, of Philadelphia, Pa., viz: 

lto 30, inclusive. 
65 to 9% “ 

279 to 300 

375 to 378 „ 

401 10 440 

Total, 128 bonds. 


418 It is claimed by the foregoing parties, who, in the proceed- 

ings before me, have been designated as the “ Philadelphia 
parties,” that they hold these bonds as collateral security for loans 
of money made to the Chicago, Saginaw and Canada Railroad Com- 
pany, and that they are entitled tu prove the bonds to the full 
amount of principal and accrued interest, and to share in the pro- 
ceeds of the fund produced by a sale of the mortgaged property to 
the extent of the loans so made and interest. 
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I find the facts relative to the claim made by these “ Philadelphia 
parties to be as follows: 

About the 8th of July, A. D. 1873, E. L. Craw, the president of 
the Chicago, Saginaw and Canada Railroad Company, employed 
one Jacob P. Bilheimer, of Bethlehem, Pa., to assist in obtaining a 
loan of money for the railroad company ; that Bilheimer entered 
into negotiations with John Bower & Co., Richard Peniston, John 
F. Betz, and C. P. Deitrich, which resulted in their advancing to 
the company sixty thousand dollars in the following proportions: 


r Se 


D,, II 16,000 
D SEIS SETS lotr a OO Eee NEI TS 16,000 
( ieee taemnitiataninenpuseniiansaliial 12,000 

:: APR AO a ee ERI $60,000 


The company’s promissory note was drawn, dated July 8th, 1873. 
nyable to the order of J. B. Bilheimer, at the Farmers & Mechanics’ 

ank, in the city of Philadelphia, at four months from date, for 
sixty thousand dollars. The money was not, however, advanced at 
this date or in a single sum, but at dates and amounts as follows: 


419 J. Bower & Co., July 18th, 1873.---..---.---. 813,333 33 
J. Bower & Co,, July 19th, 1873——— 2,133 33 
Richard Peniston, July 8th, 1873 16,000 00 
John F. Betz, July 18th, 1873 .... ---.---.-.---..-.- 13,333 33 
John F. Betz, July 19th, 1873__..--- . 2,133 33 
C. P. Deitrich, July BE, Pee — — —„— 12,000 00 
J. Bower & Co., Feb. 14th, 187444 1,050 00 
$59,983 02 


At the time this loan was made E. L. Craw, the president of the 
road, deposited with the Philadelphia parties as collateral security 
$100,000 in what is called “aid notes,” given to the company, pay- 
able when the road should be constructed to Fruitport. He also 

romised that when the bonds authorized by the company should 

engraved and executed he would deliver to the Philadelphia 

parties one hundred and twenty of the bonds of the company, se- 
cured by a mortgage on the road. 

Whether these particular one hundred and twenty bonds were to 
be delivered and were regarded by the parties as a bonus or gift, 
or whether they were delivered as collateral security, is not clear 
from the testimony, but my conclusion is that they were to be de- 
livered as collateral security for the loan of sixty thousand dollars. 
The bonds, numbered from one to one hundred and twenty, in- 
clusive, were afterwards, and some time in November, 1873, delivered 
to Mr. Betz by E. L. Craw, the president of the road. At the time 
the first money was loaned by the Philadelphia parties an order 
was given by J. B. Bilheimer upon E. L. Craw, president of the 

company, for eight hundred shares of the capital stock of the com- 
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pany, and it was afterwards, and on the 18th day of October, 
420 1875, admitted to have been received by them at the meeting 

of the board of directors. This stock was issued to and re- 
ceived by the Philadelphia parties as full-paid stock, as part of the 
transaction by which the money was loaned to the company, as an 
inducement or bonus, and without any consideration — paid 
therefor. 

On the 12th day of March, 1874, a further loan ostensibly of fifty 
thousand dollars was negotiated with the “ Philadelphia parties. 
A note was made by the company, payable to the order of J. B. Bil- 
heimer, due Nov. Ist, 1874, payable at the First National Bank of 
Philadelphia, Pa., with interest at ten per cent., for fifty thousand dol- 
lars. This money was furnished under an agreement, of which the 
following is a copy: 

“We, the undersigned, agree to furnish a further sum to the Chi- 
cago, Saginaw and Canada Railroad Company upon the following 
conditions and promises, to wit: 


1. E. L. Craw, the president of said Chicago, Saginaw and Canada 
Railroad Company, agrees to obtain from the Saginaw Valley and 
Saint Louis railroad, or some other competent and responsible 
parties, their agreement to furnish sufficient iron for twenty miles 
of said Chicago, Saginaw and Canada railroad before the Ist of July, 
1874, and to lease and run the same until the completion of the 
road or the option of the company, or to secure, by an agreement 
binding in law and equity, the payment of interest as it accrues upon 
$500,000 of the bonds of the said Chicago, Saginaw and Canada 
Railroad Company. 

2. E. L. Craw agrees that save and except the sum of three thou- 

sand dollars, now necessary to forward certain negotiations 
421 in Europe, relative to the business of said Chicago, Sagi- 

naw and Canada Railroad Company, that all of said money 
will be applied to the grading, bridging, and ‘preparing twenty miles 
of said road-bed. 

3. E. L. Craw agrees to obtain the written promise of E. P. Ferry, 
treasurer of said Chicago, Saginaw and Canada Railroad Company, 
that he will an average sum equivalent to the rate of twenty- 
five — dollars per mile monthly, as the work p to 
completion, certified to by the engineer of the company, duplicate 
copies of which shall be sent to John O’Byrne, Esq., of Philadelphia. 

4. The undersigned will pay as follows: 


February 15, $7,000 cash. 


March 15, acceptance order of Ferry....-. ........-.---- 
April 15, 8 © 12 22 
May 1 5, 66 66 6s 9 COTE ERE aE ES RE 
June 1 5, 40 40 40 4ꝶ)e.!i. 


5. The undersigned to receive the corporate note of said company 
bearing interest at the rate of ten per cent., together with 500 shares 
of the capital stock of the Chicago, Saginaw and Canada Railroad 
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Company as a bonus, and $100,000 of said bonds as a collateral to 
said stock to be issued upon completion of said 20 miles of road. 

6. Further, $100,000 of said bonds shall be deposited with John 
F. Betz, as a forfeit, in case of the failure of E. L. Craw to obtain the 
performance of the covenants and promises as above set forth. 

7. When the above covenants and conditions are performed by the 
said E. L. Craw, then in that case the $100,000 of bonds deposited 
as a forfeit shall be returned to the said Chicago, Saginaw and Can- 

ada Railroad Company. 
422 C. P. Deitrich, two thousand ($2,000.00). 
Henry Tagg. five thousand ($5,000.00). 

John F. Betz, eight thousand ($8,000.00). 

Richard Peniston, seventeen thousand five hundred ($17,500.00). 

John Bower & Co., seventeen thousand five * awe 


“KE. L. Craw further agrees that the sum of $3,000 now — 
forwarded to Europe will be replaced to the principal sum to be u 
in grading, bridging, and preparing the road-bed. ä 


Afterward, and probably the 16th day of March, 1874, a memo- 
rundum of agreement was made relative tu the issue of shares of 
stock to Peniston, Bowers & Co., Tagg, and Deitrich, which appears 
to be identified by reference to the parties in a certain paper signed 
by Henry Tagg and dated March 19th, 1874, although a later date 
is inserted in the memorandum, which is as folluws: 


“Memorandum of agreement this 10th day of April, A. D. 1874, 

between the Chicago,Saginaw and Canada railroad, of the one 

rt, — Richard Peniston, C. P. Deitrich, Henry Tagg, and John 
Bowers & Co. 


That, for and in consideration of a loan by the said parties of 
the second part of the sums hereinafter set forth, to wit: Richard 
Peniston, $17,500.00; John Bowers & Co., $17,500.00; Henry Tagg, 
85, 000.00; C. P. Deitrich, $2,000.00, the receipt of which several 

sums is hereby acknowledged, the said party of the first part 
423 agrees to and with the parties of the second part to issue to 

them upon the completion of said railroad the number of 
shares of capital stock of said company as bonus for the loan of 
the aforesaid several sums of money, to wit: Richard Peniston, 175 
shares; John Bowers & Co., 175 shares; Henry Tagg, 50 shares; C. 
P. Deitrich, 20 shares. 

In witness whereof we, the president and secretary of the corpo- 
ration party of the first part,do append our names and affix the 
seal of said corporation this 10th day of April, A. D. 1874. 

EDWARD L. CRAW, 
President of the Chicago, Saginaw and Canada R. R. Co. 
ä DWIGHT KLINCH, 
Secretary of the Chicago, Saginaw and Canada R. R. Co.” 
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The contract first above set forth is without date, but it was en- 
tered into prior to February 20th, 1874, for on that day Edward P. 
Ferry, treasurer, sends to John O’Byrne the — required by 
its provisions. (John Bower & Co. 's Exhibit K.) 

On the same day that the note for $50,000 above referred to bears 
date John F. Betz received from E. L. Craw, as a bonus for a loan of 
eight thousand dollars, being his share of the loan of $50,000, eight 
of the first-mortgage bonds of the company, and gave to Craw the 


following receipt: 
* PHIL. A., March 12th, 1874. 


Rec'd of the Chicago, Saginaw & Canada Railroad a at 

the hand of E. L. Craw, president, eight first-mortgage bonds of said 
R. R. Co., numbered as follows: 171, 172, 173, 174, 175, 176, 

424 179, and 180, said bonds being given me as a bonus for the 
loan of eight thousand dollars to said R. R. Co., this day 


made. 
JOHN F. BETZ.” 


On the 16th day of March, 1874, bonds to the amount of $100,000 
dollars were deposited with John F. Betz and John Bower as collat- 
eral security for the payment of the company’s note,.dated March 
12th, 1874, payable on or before the 18th day of November, 1874, 
of $50,000. These bonds were numbered 241 to 300, inclusive, and 
— to 440, inclusive, and they gave their joint receipt to Craw there- 
or. 

On the 19th of March, 1874, Craw gave to Henry Tagg ten bonds, 
and Tagg gave the following receipt therefor, via: 


“ Rec’d March 19th, 1874, of the Chicago, Saginaw and Canada 
Railroad Company of Michigan, through their president, E. L. Craw, 
Esq., ten one-thousand-dollar bonds of the first-mortgage gold bonds 
of suid railroad Co. of Nos. 211 to 220, inclusive, being for commis- 


sions. | 
HENRY TAGG.” 


On the same day he gave to Craw the following instrument: 


“This agreement witnesseth: That for a valuable consideration I 
hereby relinquish all interest in a certain note of fifty thousand dol- 
lars, and of fifty thousand dollars in stock of the Chicago, Saginaw 
and Canada Railroad Co. of Michigan, as per agreement made be- 
tween said Co. and the following persons, viz: John Bower & Co., 
Henry Tagg, R. Peniston, and Chas. P. Deitrich, on the 16th day of 
March, 1874. 

March 19th, 1874. 

HENRY TAGG.” 


425 As before stated, the Philadelphia parties, about March 

12th, 1874, agreed to loan the railroad company $50,000. 
These parties and the amounts each were to furnish to make the 
sum were as follows : i 
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. A oebahanoe tohesenslianll $17,500 00 
— . c wwy.̃ ²!AÄͤ 2 17,500 00 
, ̃ ˙ sl Löö P .-- 8,000 00 
„ e toiminienteneeimiiinins aiiiticliti 5,000 00 
rN AA ich asics tnsenen ianicieiigienetieniianembinilin 2,000 00 


This amount was not, in fact, loaned to the company, although 
the company’s note was made and delivered for the whole sum of 
$50,000. Neither Tagg or Deitrich, in fact, paid or advanced any- 
thing, and, while the whole amount of $50,000 was credited to bills 
payable, the treasurer’s books show that five thousand dollars was 
charged against it as cash paid to Henry Tagg as part of the note, 
and two thousand dollars in the same manner to C. P. Deitrich ; 
and I find as a fact that the company only received as a loan from 
these parties the sum of forty-three thousand dollars, which was not 
advanced in one sum or at the same time, but the parties gave their 
time drafts to the treasurer of the company. When these drafts 
were paid does not appear with certainty from the testimony. John 
Bowers & Co., Exhibit G. shows that as late as Aug. 3d, 1874, the 
treasurer advises John O’Byrne that he had that day forwarded for 
collection the following : 

Jno. F. Betz, draft on First National Bank, Philadelphia, due 
June 15, $1,600. 

Jno. Bower & Co., draft on National Bank Republic, due June 


—— aE ge 7 — 
97725 — ~ 


i 15, $3,500. 
i Rich’d Peniston (drawee not named), due June 15, $3,500. 
i 426 Perhaps it is unimportant to inquire at-what dates the 


I money was advanced on these promised loans, as by resolu- 

i tion of the board of directors of Oct. Ist, 1874, the treasurer was 
authorized to adjust the two notes before given, payable to Bil- 
heimer, and also the interest, and on the 10th of ee 1874, 
to adjust the same, he gave the company’s notes payable to the fol- 
lowing-named persons and in the following amounts: 


Favor John Bowers & Co., 6 mos 86.090 91 

1 06 66 66 66 9 es MST eS TN 9,136 36 
N 66 60 66 66 12 eA NUE NNSET SEEN ¢ 9,136 36 
06 66 60 66 18 66 MOORE See OPN mare ASS 9,136 36 
| $33,499 99 
| Favor R. Peniston, 6 mos $6,090 91 
| 66 40 40 e e 9,136 36 
| * * * —! ] — [lu 6 ERE RIE SO 1 9,136 36 
66 4 66 , 3 ae er 9,136 36 

| $33,499 99 

Favor John F. Betz, 6 moss $4,363 63 

60 44 „ (44 r . 6,545 46 


40 4 “ 66 12 66 —— — ]. altel 6,545 46 
60 10 60 6 18 ́l... EEN Ee, A 6,545 46 
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Favor Charles Deitrich, 6 mos $2,545 45 
40 66 40 T. ͤ ³·AAW 0 A AE TO 3,818 18 

10 40 66 —ͤ ³˙]˙!ʃ FR eR Eee Heres 3,818 18 

40 66 6 dee eer ee nw CrmEmOIN mH Cys 3,818 18 
$13,999 99 

427 Favor Henry Tagg, 6 mos $909 10 
10 14 rr T ͤ A A 

10 10 111000 are eae 1,363 64 

66 40 66 %%% 1,363 64 

$4,999 02 


As before stated, Charles Deitrich had been repaid $2,000.00, and 
Henry Tagg had not only been repaid the amount he had agreed to 
advance, but had, on the 19th day of March, 1874, relinquished all 
interest in the $50,000 note. He has made no claim in these pro- 
ceedings for money loaned to the company, neither has he produced 


or proved the bonds given him by Craw as “commissions.” The 


actual amount therefore due to the Philadelphia parties was at this 
time $103,000.00 for money loaned. 

On or about May 15th, 1875, another loan was negotiated between 
the company and the “ Philadelphia parties” of twelve thousand 
dollars. The company gave its notes of that date as follows: 


Favor John Bower & Co., 5 months $4,000 
“« Bienes Fee,“ “ . encase j 
John F. Betz, E6I.. ˙(—— ee 
C. P. Deitrich, E22 7. 


To secure these loans the company, through E. L. Cra w, its presi- 
dent, deposited as collateral security with the parties its mortgage 
bonds as ſollows: 

With Richard Peniston, eight bonds, Nos. 363 to 370, inclusive. 

With i John Bower & Co,, eight bonds, Nos. 371 to 378, in- 

clusive. 
428 With John F. Betz, six bonds, Nos. 379 to 384, inclusive. 
With Charles P. Deitrich, two bonds, Nos. 385 and 386. 

Total, 24 bonds. 

These were not cash loans, but the parties, with the exception of 
Deitrich, gave the company their checks, dated May 15, 1875, pay- 
able in 60 and 90 days, as follows: 


John Bower & Co., check due July 14, 17 . $2,000 
John Bower & Co., 2 a 2,000 
Richard Peniston, “ 2 2.000 
Richard Peniston, “ 222 — 2,000 
John F. Betz, . © GOP M6 Biitenedtcctminek ee 


John F. Betz, * r . 
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And C. P. Deitrich surrendered to the company his note of one 
thousand dollars. 

In Oct., 1875, another arrangement was entered into between the 
company and the Philadelphia parties, by which they agreed to ad- 
vance another one hundred thousand dollars, and the company was 
to give to John Bower & Co., Richard Peniston, and John F. Betz 
each its notes for $33,333.33, payable in equal amounts of $11,111.11 
in 8, 11, and 17 months, with interest at ten per cent., and the com- 
pany was to deposit with John F. Betz, as trustee, two hundred of 
its mortgage bonds as collateral security. The bonds were placed 
in Mr. Betz’s hands, for which he gave to E. P. Ferry, treasurer, his 
receipt following: 


“ Ree’d, Philadelphia, Oct. 16th, 1875, of Edward P. Ferry, treas’r 
Chi., Sag. & Canada R. R. Co., two hundred of the first- mortgage 
bonds of said Co. for 81,000 each, said bonds numbered as 
429 ſollous, to wit: (No coupons detached) 5,051 to 5,100, inclusive ; 
5,201 to 5,250, inclusive; 5,251 to 5,300, inclusive; 5,451 to 
5,500, inclusive; and the said bonds are placed in my hands as 
trustee by the consent of the company, on the one part, and John 
Bower & Co., Richard Peniston, and myself, on the other, as collateral 
security for the sum of one hundred thousand dollars, which has 
been borrowed by the said railroad company of the said named 
parties, as more fully appears by the notes of the said Co., dated 
Oct. 11th, 1875, executed to said parties, respectively, for the sum of 
$33,333.33, payable in equal am’ts of $11,111.11 in 8, 11, and 17 
mos., with interest at ten per cent., but which said-amount, it has 
been — by the parties of the second part, shall not be pressed for 
payment until the expiration of three years from their date. 
JOHN F. BETZ.” 


Here again the money was not advanced at the time, but each of 
the parties gave their notes to the company for one-third of the 
amount, namely, $11,111.11, dated October 13th, 1875, and payable 
July 13th, 1876. The company negotiated the notes of Betz and of 
J. Bower & Co., but did not or could not negotiate the note of Richard 
Peniston. The note which he was to have given was not negotiated, 
and he afterwards gave to the company three notes of equal amounts 
aggregating the sum of $11,111.11. Two of them were purchased by 
John F. Betz and one by Benjamin Richardson. 

The several amounts advanced by the Philadelphia parties may 
be summarized as follows: 6 


John Bower & Co., Nov. 10, 74 833,500 00 
6 “ 6 May 15, - ERPS A ace 4,000 00 
10 40 E828 —— 0 11,111 11 


— ̃ —-— — —ꝛ an 


be 
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430 R. Peniston, Nov. 14, 74 833.500 00 
* . — 4,000 00 
— — 37,500 00 
John F. Betz, Nov. 14. 7ꝶbk1 i... $24,000 00 
1 „ „ ee 
„„ 11.111 11 
2 of Peniston notes, Oct. 16, 76—— 7,407 40 
— — 45518 51 
Chas. P. Deitrich, Nov. 14, 74 —— «2 12.000 00 
Total by “ Philadelphia parties $143,629 62 


The above dates do not refer to the time the money was actually 
advanced, but to the date of the transaction when it was agreed to 
be advanced, with the exception of Nov. 14th, 1874. I start from 
that date because the interest on the whole loan was paid to that 
time (see treasurer’s voucher No. 36), and as to the time some of the 
money was advanced see treasurer’s voucher No. 16. 

I find that the company paid,on May 6, 1876, John Bower & Co., 
8463.57: to C. P. Deitrich, 515 157 913 to Richard Peniston, 8463. 57, 
und to John F. Betz, $332.11 see treasurer’s voucher No. 93). 

The company’s notes were drawn at ten per cent. interest, and 
objection was made that such rate was usurious in Philadel; hia, 
where these notes were drawn and payable, and the counse — ſor 
these Philadelphia parties claims here only seven per cent. interest, 
and this I allow. 

I therefore compute interest on the following amounts from the 
dates named at seven per cent. to the date of my report, namely, 
Nov. Ist, A. D. 1882: 


431 John Bower & Co.: 
On $33,500.00 from = 10, 1874, 7 years 11 mos. 21 


ents . iscsi $18,702 13 

On 2,000.00 mien, Taly 17, 1875, 7 years 3 mos. 14 
. —d——ͤ ˙——— 

On 2,000.00 from Aug. 16th, 1875, 7 years 2 mos. 15 
1. VA 997 50 

On 11,111.11 from July 14th, 1876, 6 years 3 mos. 17 
992———— à—ũ— 4.897 84 
$48,611.11 Total interest 25,617 91 
Add principal. - 48,611 11 
74,229 02 
Deduct am’t paid May 6th, 1875.—— 5 463 57 


73,765 45 


. oe nae 


— — : „ 
PP ee ee ee — — RN 9 
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Richard Peniston : 
On $33,500.00 from Nov. 14th, 1874, to Nov. Ist, 1882, 7 
years 11 mos. 17 days..----.-....---- $18,676 05 
On 2,000.90 from July 17th, 1875, 7 years 3 mos. 14 


61608 —— — —ͤ—ñ[—F 020 44 

On 2,000.00 from Aug. 16th, 1875, 7 years 2 mos. 15 
8. —————— 997 50 
837,500.00 P 20,693 99 
Add principal 37,500 00 
58,193 99 
Deduct am’t paid May 6, 1875.....-...--.---.------- 4463 57 
57,730 42 

432 John F. Betz: 

On $24,000.00 from Nov. 14, 1874, to Nov. 1, 1882, 7 
years 11 mos. 17 days $13,379 33 

On 1,500.00 from July 17th, 1875, 7 years 3 mos. 14 
6 — —— ——— 765 33 

On 1,500.00 from Aug. 16, 1875, 7 years 2 mos. 25 
DADE cnc — cocnnmannonmnewamenion 756 87 

On 11,111.11 from July 14, 1876, 6 years 3 mos. 17 
18 ——ůůůů —— ů 4.897 84 

On 7, 407.40 from July 14, 1876, 6 years 3 mos. 17 
days ———— ---- 3,265 21 
845,518.51 Total interest . 23,064 58 
Add principal 45,518 51 
68,583 09 
Deduct am’t paid May 6, 1875. 332 11 
: 68,250 98 

Charles P. Deitrich : 

On $12,000.00 from Nov. 14, 1874, to Nov. 1, 1882, 7 
NE BE NU, Be ine citer wenn wins imine 6,689 67 
— Q — —— —ꝛ———— ů ů n822 12,000 00 
18,689 67 
Deduct am’t paid May 6th, 1875. 157 91 
18,531 76 


It was the agreement between the Philadelphia parties and the 
company that the bonds pledged as collateral security should be in 
the ratio of two dollars in bonds to one dollar in money advanced, 
and I now proceed to the consideration of what bonds are pledged 
as 2 security and the number they are entitled to bold as 
such. 


— — — — * > 
ey 
7 
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433 Ist. I exclude the bonds given to Henry Tagg for commis- 
sions, being Nos. 211 to 220, inclusive. 

2nd. I exclude eight bonds given to John F. Betz March 14, 1874. 
These bonds were expressly given to and received by him as a bonus. 
These bonds were numbered No. 171 to 176, inclusive, and 179 and 
180. 

Of these bonds No. 171 to 173, inclusive, are produced and 
claimed by John O’Byrne and the remainder by John Bower & 
Co. John O'Byrne claims to have received them from Betz for pro- 
fessional services, and it is not explained how they came into the 
possession of John Bower & Co.; but I presume it can be accounted 
for from the fact that Mr. Betz was the custodian of the bonds for 
the Philadelphia parties, and in handing over the share to which 
John Bower & Co. were entitled he paid no attention to the num- 
bers of the bonds. Be this as it may, eight bonds must be deducted 
from the bonds produced by John F. Betz as having been received 
as a bonus, and he is not entitled to prove them for the purpose of 
participating in the proceeds of the sale under the decree. 

3. One hundred bonds were pledged March 16, 1874, to secure a 
loan of fifty thousand dollars, being under the arrangemant — two 
dollars in bonds for one dollar loaned. Instead of $50,000.00 bein 
advanced to the company only $43,000 was loaned and advanced, 
$5,000.00 being kept back by Tagg and $2,000 by Deitrich. Four- 
teen bonds must be excluded from the bonds produced by the Phil- 
adelphia parties on this account. 

1 Twenty-four bonds were pledged for an advance or loan 

434 of twelve thousand dollars. Deitrich kept back and did not 

advance one thousand dollars; hence two bonds must be ex- 
cluded for this reason. ä 

5. Two hundred bonds were pledged to secure a loan of one hun- 
dred thousand dollars, and only $29,629.62 were advanced of the 
amount agreed; consequently $140,740.76 of the face value of the 
200 bonds must be excluded. 


The whole number of bonds received by the Philadelphia parties 
were as follows: 
John F. Betz, Nov., 1873, Nos. 1 to 120, inclusive 120 
2 March 12, 1874— 
Nos. 171 to — 8 
. 
2 March 16, 1874 — 
* Ge te: Qe: 
Henry Tagg, March 16, 1874, Nos. 212 to 220 -.......... 10 
Richard Peniston, May 17, 1875, Nos. 363 to 370 8 
John Bower & Co., May 17, 1875, Nos. 371 to 378 -...-... 8 
John F. Betz, May 17, 1875, Nos. 379 to 384 .......--... 6 
C. P. Deitrich, May 17, 1875, Nos. 385 and 386 -.......--. 2 
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John F. Betz, Oct. 16, 1875— 


5051 to — 1 
5201 to 5250 200 
5250 to 5300 f c 
5451 to 5500 
% ss Nee ee Pep Ne aes OK RE RS peeremee SeR 462 
435 From this amount deduct excluded bonds 
for reasons stated in— 
r 10 bonds 
46 2 FFT. ͤ ͤ — A eT CRT PEN OCR 8 66 
66 3 CF 14 40 
06 4 EE SRS GOA ea ee / * 2 66 
off EE ROE . 22 140.740 
174.740 
CC 287.260 
1000 


Which is twice the amount of principal advanced, viz., 8143, 629.62. 


Of this amount John Bower & Co. are entitled to prove, as collat- 
eral security, 97 and 775 bonds, 
Richard Peniston, 75 8 
John F. Betz, 91 and 1316 
Chas P. Deitrich, 24 . 
for the loans advanced to the company, unless they are prevented 
from being allowed the full amount of the moneys loaned by them 
to the company by the application of the maxim “ That he who 


- asks equity must do equity,” based upon the facts next hereinafter 


stated. 

As above stated, at the time the first loan of sixty thousand dollars 
was made, as a part of that transaction, eight hundred shares of the 
capital stock of the defendant corporation was issued and delivered 
to the Philadelphia parties as full-paid stock, as a bonus for making 
the loan, without any consideration being paid therefor. It was 
also arranged that these stockholders should have a representation 
upon the board of directors, in order to look after the interests of 
the Philadelphia parties, and they selected John O’Byrne, a lawyer 

doing business in Philadelphia, and accordingly he was elected 
436 a director at a meeting of the board of directors held at Fruit- 
port on the 28th day of July, A. D. 1873. By the terms of 
the agreement under which the second loan of tifty thousand dollars 
was made five hundred more shares of the capital stock was to be 


issued to the Philadelphia parties as a bonus, and at the meeting of 


the board of directors held on the 11th day of October, 1875, at which 
John O’Byrne was present, it was resolved that there be issued to 
the following persons certificates for their shares of this com- 
pany’s stock as standing opposite their respective names, to wit: 
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Benjamin Richardson 1,215 shares. 
... 25 
Richard Penis ton a 350 “ 
. alia tastes 350 =* 
Jenn Bawa? & Cdk cccsan . 340 “ 
I c 
. <a S 10 * 
Wiliam: J. BONO wcccee . 10 “ 
Joseph E. Shaw on acc’t Benj. Richardson ~~ * 
2,550 shares. 


Eight hundred of the above shares, to be issued to the Philadel- 
phia parties, were admitted to have been received previously and 
- whole number was actually issued to the parties as named 
above. 

At the same meeting the Philadelphia parties above named, pro- 
fessing to be stockholders, joined with other stockholders in an 
agreement in the form of a resolution conferring upon the executive 
committee certain extraordinary powers relative to the disposition 
of the bonds authorized to be issued by the company and other pur- 
poses. (See 3 of proceedings of board of directors at pages 51 

and 52. 
437 At a meeting of the stockholders held on January 4th, 

1876, the record (page 58) shows that the following shares of 
the company’s stock were duly represented, viz: John F. Betz, 340 
shares; Richard Peniston, 340 shares; John Bower & Co., 330 
shares; John O’Byrne, 10 shares. This meeting adjourned to 
the 18th of January, 1882. At this meeting John A. Elwell 
and Wm. J. Kelley, directors, who had been appointed a committee 
to investigate upon the right of E. L. Craw and J. H. McChesney to 
vote upon certain stock which they claimed to hold, reported that 
“as we understand the stock is — valid unless full paid, therefore 
we must, in the absence of any other evidence of full payment, re- 
port against the validity of the stock in their respective names.” 
This stock which they reported as invalid was ten hundred and fift 
shares of the original subscription to the capital stock, upon whic 
five per cetit. has been paid. Yet these two directors, whose only 
qualification as stockholders or directors was by holding ten shares 
each of this bonus stock, for which not a farthing had been paid, 
prohibited one-half of the original and only bona fide shares of stock 
— participation in the meeting on the ground that it was not full 

id. 

The meeting elected directors, of which John O’Byrne was one 
and William J. Kelley another. Mr. Kelley was first elected a di- 
rector at the meeting of October 11th, 1875, to represent and pro- 
tect the interests of the Philadelphia parties, and he was also made 
a member of the executive committee to whom the extraordinary 
powers above referred to were given. At the meeting of Jan. 18th 
1876, Kelley was elected president. Both Kelley and O’Byrne acted 
as directors after that time. At a meeting of the board of 
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438 directors held on the 24th day of April, A. D. 1876, the fol- 
lowing transfers of stock were authorized on the books of the 
company, viz: 

John F. Betz, 340 shares to Catharine O’Byrne. 

John Bower & Co., 340 shares to George W. Reed. 

Richard Peniston, 350 shares to John Manson. 

C. P. Deitrich, 200 shares tu John B. Coppuck. 

C. P. Deitrich, 40 shares to D. P. Deterick. 

John F. Betz testifies that these transfers were advised by Mr. 
O’Byrne, for what purpose he could not tell, and, as far as he knew, 
no consideration was paid for the transfers. 

At the time these certificates were issued to the Philadelphia par- 
ties there was a provision of law upon the statute books of Michigan 
enacting “ That it shall not be lawful for any railroad company ex- 
isting by virtue of the laws of this State nor for any officer of any 
such company to sell, dispose of, or pledge any shares in the capital 
stock of such company nor to issue certificates of shares in the capi- 
tal stock of such company until the shares are sold, disposed of, or 
pledged and the shares for which such certificates are to be issued 
shall have been fully paid.” (2 Comp. Laws, par. 7757.) 

Section 7758 makes it the duty of the president and treasurer to 
file with the secretary of state a sworn report of the number of shares 
of capital stock actually issued, sold, pledged, or disposed of by the 
company to the date of such report. 

Upon these facts the counsel for the defendant, railroad company 
= for bond claimants, Daniel E. Sickles and Benjamin F. Stevens, 
clain— 

Ist. That having taken the stock in violation of law and entered 

into corporate relations with the corporation and its bona fide 
439  stockholders—having by virtue of this stock elected directors 

and held themselves out to the public, to other purchasers of 
bonds, and to creditors as being the owners of full-paid shares—that 
the law raises an implied promise to pay for such shares, and that 
in this proceeding the nominal value of such shares ought to be set 
off against any claim they may prove against the corporation. 

2d. If there are no contract relations existing between these share- 
holders and the company and no promise to pay for such shares to 
serve as the basis of set-off, still, under the maxim He that asks 
equity must first do equity,” these shareholders who are in this pro- 
ceeding asking the privilege uf proving their bonds as collateral se- 
curity and to share on the basis of such security to the full amount 
of the indebtedness from the company to them, should first pay to 
the company what these shares are worth before they can be allowed 


to participate in the proceeds of the mortgage sale, and that in 


arriving at the amount which they should be allowed the value of 
the stock should be deducted from the amount due from the com- 
pany to them for loans. 
On the other hand, counsel for the Philadelphia parties contend— 
Ist. That there is no contract by which they have agreed to pay 
U 


— stock; on the contrary, it was issned to them as full pai 
an 
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2d. That the giving of the stock to them as full paid under the 
circumstances above narrated was either a valid transaction bindin 
on the company or it was invalid. If valid, the company nor cred- 
itors can repudiate it. If invalid, it can be set aside; but to entitle 
the company to repudiate the transaction it must do so in toto. It 
cannot retain that portion which is for its benefit and repu- 
440 diate the balance. Before it can ask to have the stock sur- 
rendered up and cancelled the company must repay the loans 
advanced and interest. 
3. They contend that to retain the money advanced and compel 
them to pay for the stock, a thing they never have agreed to do, 
would be in effect to inflict a penalty upon them for comivg into 
court and asking for what is justly their due under their contract 
with the company. 
4. They contend that there are no parties before the court en- 
titled to invoke the application of the maxim, and that if any lia- 
bility exists, based either upon contract or tort, it cannot be enforced 
in these proceedings. 
5. That if it should be conceded that the maxim would apply 
there is no way in which the equities can be worked out to do sub- 
stantial justice, because there is no evidence of the actual value of 
the stock. 
I am of opinion that the maxim is applicable to the facts of this 
case, and the principles governing its application require that the 
value of the stock issued to the Philadelphia parties should be de- 
ducted from the amounts proved by them, and that they are entitled 
to share in the proceeds of the sale to the extent of the balance, 
and I base my conclusions upon the principles enunciated in the 
following among numerous other cases: 
Burk v. Smith, 16 Wal., 390. 
Bradley v. Converse, 4 Cliff. R., 375. 
Sturges v. Stetsen, 1 Bissel R., 246. 
Fosdick v. Sturges 255. 
Sawyer v. Hoag, 17 Wal., 610. 
Marowetz on Private Corporations, sec. 589. 

441 Ex Parte Daniel, 1 De Gex & Jones, 372. 
Hays’ Case, L. R., 10 Ch. App. (14 Eng. R., 809), 593. 
Carling’s Case (Eng. Rep. vol. 15, p. 676),L. R., 1 Ch. App., 115. 
De Ruvigne’s Case (22 Eng. R, 107), 5 Ch. Div., 306. 
Pearson’s Case, 4 Ch. Div., 222. Affirmed, 5 Ch. Div., 336. 
In Re National Funds Assurance Company (26 Eng. Rep., 

562), 10 Ch. Div., 118. 


In this case a copy of sec. 165 of the “company’s act” is given, 
and in Jn Re Coventry’s Case, 14 Ch. Div., 660, it was held that this 
section did not create a new right, but only a summary remedy to 
enforce rights which already existed. 

Weston’s Case (27 Eng. Rep., 123), 10 Ch. Div., 579. 
In Re Potter’s and Brown’s Cases, 26 Weekly Rep., 839; 
Fisher’s Dig., 1878, page 330. 
Iron Works Company v. Grave, L. R., 12 Ch. Div., 738; 
Fisher’s Dig., 1879, page 51. 
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Comstock v. Johnson, 46 N. Y., 615. 
Scarrman v. Keimbal, 5 Biss., 431. 
Beadley v. Farwell, 1 Holmes, 433. 


There was no proof of the actual value of the stock, and in the 
absence of such proof I am unable to determine what amount should 
be paid by each party before they ought in equity to be allowed to 


participate in the distribution. : 
I find that the “Philadelphia parties” are entitled to be paid out 


of the proceeds of sale of the mortgaged premises in case there is a 
sufficient sum realized to pay all parties in full the following 
amounts: 


442 John Bower & Coo $73,765 45 


n 57,730 42 
“ ˙ %B r —T—.— !—  e 
— 0 ͤ— — 18,531 76 


Benjamin Richardson claims to hold six hundred bonds, num- 
bered 3001 to 3200, inclusive; 3201 to 3300, inclusive, and 3301 to 
3600, inclusive. 

Richardson first became connected with the defendant company 
in March, 1875, when he entered into a contract with the company 
as follows: 


“This agreement, made and entered into this thirty-first day of 
March, in the year one theusand eight hundred and seventy-five, 
between the Chicago, Saginaw and Canada Railroad Company, of 
Michigan, of the first part, and Benjamin Richardson, of the city, 
meaty and State of New York, of the second part, witnesseth as 
follows: 

First. The said party of the second part hereby agrees to make 


and deliver his promissory notes to the party of the first part, 


amounting in the aggregate to the sum of one hundred thousand 
dollars, payable to the order of Edward P. Ferry, treasurer of the 
said party of the first part, for the purpose of enabling the said party 
of the first part to purchase iron for constructing and completing a 
division of twenty miles of the road of the said party of the first 
part, as hereinafter mentioned; and as collateral security for the 
payment of the said sum, and to indemnify the said party of the 
second part from any loss in consequence of the making and deliv- 
ery of said notes, the said party of the first part hereby agrees, upon 
the execution hereof, to deliver to said party of the second part two 
hundred (200) of the first- mortgage bonds of the said party of the 
first part of one thousand ($1,000) dollars each. 
443 Second. It is hereby mutually agreed between the parties 
hereto that the said notes are to be used by the said party of 
the first part only in settlement of the purchase of iron for said road 
and for no other purpose whatsoever, and that the said iron is to be 
purchased for the lowest market price. . 
Third. It is hereby mutually agreed that all of said notes shall 
become due and payable by the terms thereof within one year from 
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date hereof as follows: Fifty thousand dollars thereof within six 
months froin the date thereof and fifty thousand dollars thereof 
within twelve months from the date thereof, and the iron so pur- 
chased with the said notes shall be used solely for constructing and 
completing a division of twenty miles of the road of said party of 
the first part, extending from the village of St. Louis, Gratiot county, 
Michigan, west upon the located and graded line of said road; and 
the said party of the first part agrees to construct and complete the 
said division of its road as soon as practicable, in time for the busi- 
ness of the coming summer. 

Fourth. It is agreed that the said party of the second part is to 
receive as interest on all moneys paid by him as the maker of said 
notes as aforesaid the sum of seven per centum per annum, and that 
in the event of a sale of the entire issue of the said bonds by the 
financial agent of the said party of the first part (who is now in 
Europe for the purpose of negotiating a sale thereof) the said party 
of the second part will surrender to the said party of the first part 
the bonds held | by him as collateral security as aforesaid upon re- 
ceiving from: the said party of the first part the amount of the out- 
standing and unpaid notes. ä 

Fiſth. It is hereby agreed by the party of the first part that the 
party of the second part shall be elected a member of the board of 
directors of said company, to fill a vacancy now existing, within 
fourteen days from the execution of this agreement, and that a 
meeting of directors shall be called and held within that time and 

for that purpose. 
444 Sixth. The party of the first part hereby agrees that —_ 

the construction and completion of the division of its road as 
aforesaid, upon the request in writing of the party of the second 
part, it will lease from year to year so much of the line as is con- 
structed to the Saginaw Valley and St. Louis Railroad Company, at 
a yearly rental of not less than eight per centum of the cost of con- 
structing the same, and upon the execution of said lease the said 
party of the first part will assign the same to the said party of the 
second part as further collateral security for the payment of the 
aforesaid notes, and that the party of the first part will also assign. . 
and transfer to the said party of the second part all subsidies re- 
ceived and to be received upon the aforesaid division by the said 
party of the first part, and that the said party of the second part is 
to receive all moneys to be paid on account of said lease and said 
subsidies and retain and hold the same until his liability as maker 
of said notes shall cease and determine, rendering and paying or 
allowing to the party of the first part, upon final settlement, the sum 
= seven per centum per annum upon such moneys so received by 

im. 8 

Seventh. In consideration of the services reudered and to be ren- 
dered by the party of the second part to the party of the first part, 
the said party of the first part hereby agrees ‘o execute and deliver 
to the party of the second part, a3 soon as the iron is laid upon the 
division aforesaid, certificates of the capital stock of suid party of 
the first part to the amount of twelve hundred and fifty full-paid 


: 


ee 
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shares of one hundred dollars each, it being hereby understood 
that the services to be rendered therefor by the said party of the 
second part are the good offices of the said party of the second part 
in promoting the interests of the party of the first part by his recom- 
mendation and influence in the financial world and otherwise, so 
far as may be with equity and good conscience. 
445 Eighth. The said party of the first part further agrees that 
in case the said mortgage bonds are sold before the maturity 
of the aforesaid notes the said party of the second part, at his option, 
shall have the right to enter intoan agreement similar to this for an- 
other division of twenty miles of said road,and the said party of the first 
part will enter into such an agreement with the party of the second 
part, but no mortgage bonds shall be transferred to the said party 
of the second part as collateral security under such new agreement. 
In all other respects such new agreement shall be identical with the 
present; and that in consideration of the further and continuous 
promoting of the interests of the party of the first part, and for the 
recommendation and influence of the party of the second part in re- 
spect thereto, the party of the first part will execute and deliver — the 
party of the second part, as soon as the iron is laid upon the second 
division of said road, if the said second contract be entered into, cer- 
tificates of the capital stock of the said party of the first part to the 
amount of twelve hundred and fifty full-paid shares of one hundred 
dollars each. 

Ninth. The party of the first part — promises and agrees that 
this agreement shall in all respects be fully ratified and confirmed 
by a special resolution of the board of directors of the said party of 
the first part within fourteen days from the date hereof. 

Tenth. It is hereby mutually agreed that the said party of the 
first part shall simultaneously with the execution hereof, enter into 
an agreement with John A. Elwell, of the city of New York, that he, 
the said Elwell, in behalf of and for the benefit, interest, and advan- 


tage of said party of the second part, will go to and remain in Mich- 


— during the construction and completion of the said division of 
the road of said party of the first part to superintend the construc- 
tion of said division and to see that the provisions of this agreement 
in behalf of said party of the second part are fully carried out and 
performed ; and the party of the first part will, at its own expense, 
pay to the said Elwell for such services the sum of twenty-five 
446 hundred dollars, and in addition thereto his personal ex- 
penses, it being understood that in the event of the said 
work not being completed within ninety days from the date hereof 
the said Elwell is to receive two hundred — per week from the 
purty of the first part until the said division shall be completed, 
and, in addition thereto, his personal expenses; and in the event of 
a second contract being entered into, as provided by the eighth 
clause of this agreement, then the said party of the first part shall 
employ the said Elwell in regard to such second contract upon the 
same terms as herein mentioned. 
In witness whereof the party of the second part has hereto set 
his hand and seal and the party of the first part has caused this in- 
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strument to be executed by its president and its corporate seal to be 
affixed hereto the day and year first above written. 
ENJAMIN RICHARDSON. — 70 
IooRrORATE SEAL. ] THE CHICAGO,SAGINAW & CAN- 
ADA RAILROAD COMPANY, 
‘ By EDWARD S. CRAW, President. 
ttest : : 


Ir. s.] DWIGHT KLINCK, Secretary 


In the presence of— 
WM. RUSSELL. 


On April 3d, 1875, the board of directors met at St. James Hotel, 
New York, and ratified the above contract, aud Richardson was elected 
a director, and on the Sth of April, 1875, he received 200 of the 
bonds, Nos. 3001 to 3200, as collateral security under the contract. 

On the 28th of May, 1875, John A. Elwell was elected secretary 
of the company and Richardson is placed on the executive com- 
mittee. 

The company resolved to hire of Richardson a locomotive 

447 and cars at $300 a month, the company to keep them in re- 

pair, On July 5th, 1875, Richardson assigned 25 shares of 

the stock due him to Elwell, and Elwell was elected a director. 

The lease from the company to Richardson of the road was ratified 
and confirmed. | 

The secretary and treasurer were instructed to deposit with Rich- 
ardson one hundred of the company’s first-mortgage bonds as ad- 
ditional security for moneys advanced by him since March 3lst, 
1875, and that may be advanced on the iron contract with the Cleve- 
Jand Rolling Mill Company. 

‘It was resolved that the funds to be raised by the president or 
acquired from any other source should be applied, first, to theliquida- 
tion of the account of J. E. Shaw, and next directly to the repay- 
ment of Richardson, for the amount paid or to be paid to the Cleve- 
land Rolling Mill Company on account of iron contract. The 
subsidy notes were ordered to be turned over by the president to the 
secretary for the benefit of the company. 

J. E. Shaw was elected a director. Ten shares of Richardson’s 
stock was issued to him by vote of the board Oct. 11th, 1875. 

Twenty miles of the company’s road, leased to Richardson June 
Ist 1875, was ordered to be formally turned over to him by the 
president. , 

On Aug. 3d, 1875, E. P. Ferry tendered his resignation as treas- 
urer, and Benjamin Richardson was elected treasurer, the same to 
take effect as soon as Mr. Ferry’s accounts as treasurer should be 
adjusted by the executive committee. 

It was unanimously resolved: “That in consideration of 

448 the sums of money advanced by Benjamin Richardson, of 
New York, for this company, and of the sums to be hereafter 
advanced by him for purposes of extension and equipment of the 


road, as well as advances made by him of every nature whatsoever, 


25—181 
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that an additional amount of three hundred of the company’s first- 
mortgage bonds of one thousand dollars each be conveyed to said 
Richardson, making a total of six hundred of said first-mortgage 
bonds of one thousand dollars each as collateral security for the re- 

ayment to him of said sums so advanced; which sums shall bear 
interest at the rate of ten per cent. per annum, payable annually on 
the first days of January and July of each year.” 

It was also resolved that for the further securing Mr. Richardson 
for money or material on account of the extension of the road to 
Lakeview or for money advanced on any other account, a lease 
should be executed to him of such portion of the road so extended, 
as well as of the bridge across the river at Saginaw, on like terms as 
the lease of June Ist, 1875. : 

It was further provided that the company’s notes might be given 
to Richardson for the company’s indebtedness on account of the use 
of his locomotive and cars. 

The executive committee were given power to recall J. H. 
— as the loan agent of the company if they should deem 

t. 

It was also provided that certificates for six hundred and twenty- 
five shares of the company’s paid-up stock should be delivered to 
Richardson in pursuance of the contract of March Ist, 1875, and 
that he should receive a similar amount when the next ten miles 

of the road should be completed. The stock was to be preferred 
449 stock and draw seven per cent. interest, but payable only out 
of the net surplus of the company July Ist of each year. 

The next meeting of the board of directors at which! Benjamin 
Richardson appears to have been present, at least a portion of the 


‘time, was that of Oct. 11th, 1875, at the Continental Hotel,in Phila- 


delphia, at which the first business was to resulve to issue to the 
following persons certificates for the shares of this company’s stock 
as standing opposite to their names, to wit: 


‘Benjamin Richardson 1,215 shares. 
— ͤQ—— ——U— —— — 3 
„ maa “ 
1. q — ͤ— ˙— —„- 350 „ 
. Dae ™ 
1 — ——————K————— ivan 3 
% [——P—C—T—T—d—ꝓ——-.. ̃K—ͤ— __ 
a ellis sen SRI 333 —ͤ—— — 
Joseph E. Shaw, on acc’t of Benj. Richardson 1 


2,550 shares. 


I find that nothing whatever was paid for this stock. The shares 
issued to Richardson, Elwell, and Shaw were issued to Richardson, 
or in his behalf, in pursuance of the 7th clause of the contract be- 
tween him and the board of directors dated March 3lst, 1875. It 
was on its face fully paid stock, and by resolution of July 5th it was 
to be preferred stock and draw seven per cent. interest. 


* 
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It is recited in a resolution that Richardson had consented to re- 
linquish the security which he held by virtue of the two leases of 
June Ist and Aug. 3d, and it was resolved that in considere- 
450 tion of such surrender and relinquishment it be agreed on 
the part of the company that Benjamin Richardson be, and 
is hereby, appointed managing director of this company irrevocable 
and chairman of the executive committee, with power as such, as the 
executive officer of this company, until such time as he shall have 
been fully paid, principal and interest, for all moneys by him ad- 
vanced and material and supplies by him furnished to, for, or on 
account of said company and according to the terms of such pay- 
ment as expressed in the lease or leases aforesaid, as if they were 
still in full force and continuance.” a 

Extraordinary powers were then given to the executive com- 
mittee. 

John A. Elwell was appointed auditor, with power to allow or dis- 
allow all bills and accounts. 

McChesney was recalled from Europe and ordered to turn over 
the bonds in his hands to the treasurer. 

Geo. G. Sickles was ordered to deliver the bonds held by him as 
collateral to the treasurer. 

It was admitted that the company owed Betz, Bower & Co., Pen- 
iston and Deitrich the aggregate sum of $122,000, with interest upon 
any overdue notes or obligations from August 13th, 1875, and that 
said parties had received lawfully as part of a bonus 120 of the com- 
pany’s first-mortgage bonds. 

This amount I find to be erroneous. Tagg and Deitrich were ex- 
onerated from advancing the money they had ostensibly agreed to 
do, amounting to eight thousand dollars. 

One hundred and twenty thousand dollars of bonds were voted to 

Richardson as a bonus. These Richardson never received. 
451 On Nov. 2d, 1875, a directors’ meeting was held in St. Louis, 
Gratiot Co., Mich, at which Richardson and Elwell were 
ent. The meeting of Oct. 11, 16, 1875, was approved and ratified. 

The executive committee, consisting of Richardson, Craw, and 
Kelley, resolved themselves into continuous session for the purpose 
of transacting the ordinary routine business of the company, and 
that a majority of the committee should be a quorum, of which the 
chairman should be one. 

Jan. 4, 1876, a stockholders’ meeting was held, at which Richard- 
son was represented by 1,215 shares. The meeting was. adjourned, 
at which time Richardson was re-elected a director. The records 
show that Richardson took part in the management of the affairs of 
the company, both as director and member of executive committee, 
until nearly the close of the meeting of the board held on the 8th 
day of July, 1876. 

At this meeting the directors present were B. Richardson, F. A. 
Nims, J. W. Ambrose, B. F. Hane, J. Cooper, and John A. Ellwell. 
Ambrose Hane, Cooper, and Elwell were made directors through 
the request of Richardson, and were qualified by stock transferred 
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which had been issued to Richardson under the arrangements pre- 
viously stated. 
The board admit an indebtedness to Richardson as follows: 


For money advanced .....-.....----.-------------- $166,818 97 
For interest to July 8, 1876 .-.-...-----.-----.---- 13,869 22 
For use of rolling stock 4,900 00 

Aggregat .---- $185,588 19 


Stock notes were authorized to be issued to Richardson for the 

amount of this indebtedness, and then Richardson resigned 

452 as managing director, and after the transaction of some fur- 

ther business he resigned as director, and his resignation was 

accepted. Ten thousand dellars was voted to him for compensation 
for his services rendered in behalf of the company. 

The following preamble and resolution was adopted : 

“ Whereas it appears that this company are indebted to Benjamin 
Richardson, of the city of New York, for moneys advanced by him 
to the amount of one hundred and sixty-six thousand eight hun- 
dred and eighteen dollars and ninety-seven cents (166,818.97) and 
interest accrued thereon to date, to the amount of thirteen thousand 
eight hundred and sixty-nine dollars and twenty-two cents (13,869.22), 
and for use of his rolling stock, for two locomotives and twenty-two 
cars, the sum of four thousand nine hundred dollars, making an ag- 
gregate of one hundred and eighty-five thousand five hundred and 
eighty-eight dollars and nineteen cents ($185,588.19); therefore re- 
solved that the bonds issued to said Richardson by this company 
for said aggregate amount of one hundred eighty-five thotisand five 
hundred and eighty-eight dollars and nineteen cents be, and the 
same are hereby, ratified and approved.” 

All the directors voted in the affirmative. 

The following was also adopted, offered by Mr. Hane: 

“That whereas Benjamin Richardson has heretofore loaned and 
advanced to this company a large sum of money, to wit, the sum of 
ove hundred and sixty-five thousand eight hundred and eighteen 
dollars and ninety-seven cents, on which there is a considerable 
amount of accrued interest, for which loan it has been understood 
that said Richardson should receive the promissory note or notes of 
this company, but which have never been executed and delivered 
to him, said luan having been secured by the delivery to the said 
Richardson of certain of the first-mortgage bonds of the company, 
and the company being unable to pay either said principal or inter- 
est or any part thereof, the said Richardson being desirous of real- 

izing the money soas aforesaid loaned, therefore it is resolved 
453 that the secretary of the company be, and he is hereby, àu- 

thorized and directed to execute and deliver to the said Rich- 
ardson the promissory note or notes of the company in the amount 
of said indebtedness, with the accrued interest thereon, payable at 
such time as he may be able to agree upon with said Richardson, 
and at a rate of interest not to exceed seven per cent., with an agree- 
ment embodied in such notes authorizing the holder thereof, in the 
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event of the same not being paid according to the terms thereof, to 
sell and dispose of said first-mortgage bonds, pledged and delivered 
as aforesaid, or so many thereof as may be necessary, either at pub- 
lic or private auction sale, and without previous notice to the com- 
pany in the city of New York, and if sold at public vendue to be- 
come himself the purchaser of such bonds. A certified copy of this 
resolution, under the seal of the company, shall be delivered by 
— secretary, with the notes executed under authority of this reso- 
ution.” 

O. W. Child was appointed director in place of Richardson. 

Elwell was made managing director. 

The first advances of money made by Richardson was under the 
contract of March 3lst, 1875. The amount was $100,000, for which 
he was to and did receive, as collateral security, two hundred of the 
first-mortgage bonds of the company. His receipts for these bonds 
bears date April Sth, 1875. 

On July 5th, 1875, the board of directors were instructed to de- 
posit with Benj. Richardson one hundred of the first-mortgage bonds 
as additional security for inoneys advanced by him since March 31st, 
1875, and that may be advanced on the iron contract with the Cleve- 
land Rolling Mill Company. At this time no additional money had 
been advanced by Richardson to the first 8100, 000; he did thereafter, 

on the 6th of July, advance on the iron contract $25,647.70. 
454 But the secretary and treasurer did not carry out the in- 
structions given at this meeting. On August 3d, 1875, Mr. 
E. P. Ferry resigned his office as treasurer, to take effect when he 
4 should be settled with. Richardson was at the same time elected 
treasurer, to take effect as soon as Mr. Ferry’s accounts were ad- 
justed by the executive committee. This appears by the treasurer’s 
journal, page 18, to have been done on the 16th day of August, 
1875. On the 20th of August, 1875, at Mr. Richardson’s request, 
O. W. Child and M. J. Baney examined the bonds of the company 
in New York city and found 2,289 bonds, and they signed a state- 
ment to that effect and gave therein the number of each bond. On 
H or after October 11th, 1875, Richardson gave to E. P. Ferry, treas- 
i urer, the following receipt: 


“ Received of Edward P. Ferry, treasurer of the Chicago, Saginaw 
and Canada Railroad Co., twenty-two hundred and eighty-nine 
(2,289) of the first-mortgage bonds of the company, numbered as 
| detailed by the memorandum above, dated New York, Aug. 20, 75, 
L and signed by O. W. Child and M. J. Barrey, placed in my custod 
2 as chairman of the executive committee of said R. R. Co., in accord- 
ance with the resolution of the board of directors passed Oct. 11th, 


BENJAMIN RICHARDSON.” 


> waa 


75, for custody, disposal, or sale. 


The resolution referred to is found on page 51 of the record, and, 
so far as pertains to the bonds, is in these words: 

“ Resolved, That the executive committee shall have power to 
sell and dispose of the bonds authorized to be issued for the purposes 


> 
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of construction and equipment for such prices and on such terms 
as they may deem best for the interests of the company.” 
455 Under this resolution Richardson received into his posses- 
sion as chairman of the executive committee, with other 
bonds, the bonds now claimed by him, numbered as follows: 3201 
to 3600, inclusive; so it appears that the bonds voted to Richardson 
as collateral on the 3d day of August, 1875, being 300 in number, 
were not, in fuct, delivered to him under that vote. A pledge of 
bonds, to be effectual, must be delivered. These bonds remained in 
the hands of Ferry until on or after Oct. 11th, 1875, and were then 
delivered to Richardson, not in pledge to secure him for advances, 
but as chairman of the executive committee for custody, disposal, or 
sale under the authority conferred upon the executive committee 
by the resolution of Oct. 11th, 1875. The express terms of his re- 
ceipt negative the idea that they were delivered in pledge to Rich- 
ardson for moneys advanced to the company previous to that date. 

The executive committee as such never placed these bonds in 
Richardson’s hands as pledge. 

After the 2,289 bonds came to Richardson’s possession under the 
above receipt he selected out four hundred of them, numbered 3201 
to 3600, inclusive, and took them into his own individual possession. 
The precise time this was done does not appear. It was prior, how- 
ever, to the 8th day of July, 1876. I do not find any evidence that 
it was brought to the attention of the board of directors or the 
executive committee, although Elwell, one of the directors, was 
aware of the fact on the Sth of July, 1876, when he made the 
notes to Richardson. In a recital in a preamble found’ on page 
73 of the record it is stated, in referring to the loans made by 
Richardson to the company, as follows: “Said loan having been 
secured by the delivery to said Richardson of certain of the first- 

mortgage bonds of the company,” and the question is 
456 whether this has reference to the bonds delivered by the 
company to Richardson, April Sth, 1875, for which the 


treasurer held his receipt, or whether it refers to these and the 400 


which the company had not delivered, but which - Richardson had 
taken possession of after he had acquired the custody thereof as 
chairman of the executive committee, and which had been voted to 
him by the company as collateral security. If it refers to the latter 
the company ratified Richardson’s act in severing them from the 
body of the bonds in his possession and completed the pledge, as 
no mention is made of the number of bonds in the resolution, and 
as the first two hundred bonds had been delivered to Richardson to 
secure the loan and the four hundred had not been delivered, 
although voted. I find that the company never ratified Richatd- 
son's unauthorized act in severing the four hundred bonds from 
the bonds he had received as chairman of the executive committee 
for custody, disposal, or sale. I find that the bonds numbered 3201 
to 3600, inclusive, have never been delivered by the company to 
him in pledge as collateral security for moneys advanced ; that they 
came to his hands as unissued bonds belonging to the company, 
which he held in custody as an officer of the company. ; 


— 14 
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Some time in July, 1876, Benjamin Richardson commenced suit 
against the Chicago, —— & Canada Railroad Company. in the 
court of com. pleas for the city and county of New York, to recover 
the amount due to him from the company. The defendant appeared 
in the ease and a judgment was rendered in Richardson’s favor on 
the 12th day of August, 1876, for $186,799.05 for principal, interest, 
and costs. This court was a court of record having common law 
jurisdiction. It had jurisdiction of the subject-matter and of the 

parties and until reversed or impeached is final and conclusive. 
457 It was claimed in the agreement before me that this judg- 

ment was void because it was obtained by collusion and . 
fraud on the part of Richardson. 

Ist. That he had taken stock notes of the company for his in- 
debtedness and afterwards had voluntarily consented to their de- 
struction and substitution of new demand notes in their stead, and 
that by so doing he lost all right of action against defendant. 

2nd. That he colluded with Elwell, the secretary of the company, 
to have an appearance entered in the action by the company so as 
to give — — over the person of the defendant, and that he 
in fact paid for the services of the attorney for the defendant. 

There is a direct conflict of testimony with reference to the change 
of notes, and I do not find it necessary to determine whether there 
was such change or not, and do not think the consequence would 
follow that is claimed by the counsel contesting the Richardson 
claim, if the form of the indebtedness was changed from stock notes 
payable on demand to demand notes. It was only the substitution 
of one set of obligations for another of the same amount. Neither 
do I see how the validity of that judgment can be attacked or im- 
peached in this collateral proceeding. The record proceedings are 
regular and show that the court had jurisdiction, and it is not pro- 
posed to show here that the defendant was not served with process 
or did not appear, but that the appearance was obtained and entered 
by collusion. This cannot be done collaterally. 

In that suit an attachment was sued out and levied upon the 

unissued bonds in the hands of the secretary of the com- 
458 ny, and after being seized under the attachment were 

evied upon and sold under an execution issued on the judg- 
ment. Among the bonds so levied upon and sold were eleven 
hundred and five bonds which had been forwarded by the Consoli- 
dated Bank of London to the banking-house of Eugene Kelley & 
Co., of New York. : 

They had been deposited with the bank in London by McChesney 
during his efforts there to negotiate the bonds of the company, and 
Richardson had forwarded by cable in April, 1876, eleven thousand 
und sixty-three dollars and sixteen cents for the purpose of obtain- 
ing their return to the company, and this amount he had charged 
in his account against the company,and it was liquidated and 
settled at the time the notes were given July 8th, 1876. ‘The bonds 
were forwarded by the Consolidated Bank to Eugene Kelley & Co., 
but with instructions not to deliver them until their commissions 
for receiving and forwarding same were paid, amounting to two 
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thousand seven hundred and nine dollars and seventy cents. These 
commissions were paid by Mr. Richardson and the item included 
in the notes upon which judgment was rendered in his favor. The 
bonds, however, remained in the hands of Eugene Kelley & Co. 
until about the 20th of July, 1876, when they were delivered into 
the possession of the secretary of the company, where they remained 
until the 11th day of August, 1876, and then were attached at the 
suit of Richardson, together with the other bonds in the possession 
of the secretary of the company. After obtaining judgment these 
attached bonds were sold by the sheriff at public auction and bid 
off by Richardson for $50 a bond. The two hundred bonds deliv- 

ered to Richardson as collateral security under his contract 
459 and the 400 bonds which he had severed from the mass of 

bonds after the same came into his possession under the reso- 
lution of October 11th, 1875, and which Richardson claimed to hold 
as collateral security, were also sold by the sheriff at the same time 
and place and bid in by Richardson at 850 a bond. He now claims 
to have acquired the legal title and absolute ownership in all the 
bonds sold at that sale. I find that, with the exception of 200 bonds 
which had been delivered to him as collateral security, all of the 
bonds sold at the sheriff’s sale were unissued bonds and of no legal 
or binding obligations against the company and were not subject to 
levy and sale on execution; that by selling and bidding off the 
200 bonds in the manner and under the circumstances disclosed by 
the evidence he did not derive an absolute ownership therein or 
* greater = than he before had as pledgee. 

t is claimed in his behalf that as regards 1,105 bonds. and the 
money paid to secure their return to the company that such ad- 
vances ought to be regarded as “equitable salvage made for the 
benefit of all,” and that all should contribute pro rata to repay him 
such advances. 

The case is briefly this: The board of directors sent one of their 
number as financial agent to Europe with authority to negotiate a 
sale of bonds. While there to defray expenses he borrowed a sum of 
money from a Mr. Stevens and pledged to him 50 of the bonds as 
collateral security ; these, together with the 1,105 bonds, this agent 
and Stevens deposited with the Consolidated Bank of London, with 
agreement that the bonds shall not be delivered to any one without 
the joint order or consent of the agent and Stevens. The agent was 

withdrawn from Europe; the indebtedness due Stevens was 
460 allowed to go to protest, and the directors were fearful Stevens 

would not only sell the bonds pledged, but would also sell 
the 1,105 and the purchaser obtain title to the whole, and thus ren- 
der nearly valueless the securities held by the directors. 

To prevent this calamity Richardson advanced the money, charged 
it to the company, and received its notes therefor. He then at- 
tempted to do what he was fearful might have been done in Lön- 
don, namely, levy upon and sell the 1,105 bonds and himself be- 
come the purchaser at a nominal sum, and thus gain an uncon- 
scionable advantage over other bondholders. It is a general rule 
that fraud or any gross misconduct on the part of the salvors in 
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connection with the property suved will work a forfeiture of the 
salvage, and the evidence in this case with reference to the means 
employed to obtain a levy on the bonds in question and the sale 
thereof fully justifies us in the conclusion which I have reached 
that no allowance ought to be made to Richardson by way of 
“ equitable salvage ” for the moneys advanced by him to obtain the 
return of the bonds to the company. 

I allow Richardson’s claim at the face of the judgment rendered 
on the 12th day of March, A. D. 1876, being $186,779.05, and I allow 
interest on this amount to the Ist day of November, A. D. 1882, 
being $86,503.82. 

I disallow his claim as pledgee or, purchaser of 400 bonds num- 
bered from 3201 to 3600, inclusive 

I tind him to be pledgee and holder of 200 bonds numbered from 
3001 to 3200, inclusive, amounting to $200,000, and the interest 
thereon to the Ist day of Nov., A. D. 1882, being $174,904.00, which 
he holds as collateral security for said sum of $273,282.87, and that 

he is entitled to participate in the proceeds of the sale upon 
461 the footing of the bonds he holds up to the amount of 
$273,282.87. 

If the 300 bonds voted to Richardson on the 3rd of August, 1875, 
had been delivered, I do not think he could in equity and good con- 
science claim to hold them as security. At that time the pros 
of a foreign loan had disappeared, McChesney had been recalled, 
and the company were compelled to look to other resources to carry 
forward the work. Richardson had advanced up to that time 
$130,815.19. He had received $200,000 of the first-mortgage bonds 
as security and $100,000 more had been voted to him, but not yet 
delivered. The three hundred bonds were voted to him on Aug. 
3d, 1875, upon the following considerations, as detailed by the wit- 
ness, John A. Elwell, then secretary of the company: “ Mr. Rich- 
ardson at that meeting spoke in favor of the extension of the road 
to Lakeview—promised to render further assistance to the road 
financially towards the completion and the equipment of the road 
to that point—to Lakeview—that was the contemplated terminus 
at that time. He said in substance: ‘I will stand by the road and 
furnish money, provided you will secure me in giving me more 
bonds;’ finally made a proposition that if the company would 
authorize the further delivery to him of three hundred addi- 
tional bonds, making six hundred in all, that he would furnish 
money for the completion and equipment of the road. The di- 
rectors, having taken some little time to consider Mr. Richardson’s 
proposition, consented that a resolution should be passed in his favor 
granting the further issue of three hundred bonds to secure him for 
such funds as he might thereafter advance for the purpose of the 

extension and equipment of the road.” 
462 Mr. Richardson nowhere contradicts this statement of Mr. 
Elwell. Mr. Nelson testifies that in August of 1875 Mr. Rich- 
ardson assured him that arrangements had been perfected for the 
payment of the work as fast as it a referring to this same 
portion Son yng mentioned by Elwell. 
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Richardson did not carry cut the promises he made to the direct- 
ors, under the influence of which the bonds were voted. The con- 
tractors for building this portion of the road were left unpaid and 
the work abandoned. The total amount as shown by his account 
advanced for the purposes of construction and equipment was less 
than $16,000. It must be remembered that the item under date of 
Feb. 22d, 1876, “ Cash, J. A. Elwell, on acc’t iron contract, $5,000.00,” 
was not advanced by him, but was a claim due to Elwell which Rich- 
ardson bought of Elwell for $2,500, and which Elwell claims has not 
yet been paid. Under the circumstances I do not think Mr. Rich- 
ardson is entitled to hold the three hundred bonds as collateral se- 
curity for any amount. 

Daniel E. Sickles claims to be the holder and owner of one hun- 
dred and sixty-three bonds, numbered froin 801 to 963, inclusive. 
I find that he purchased these bonds of the authorized agent of the 
company, J. H. McChesney, and paid therefor a note which George 
G. Sickles held against defendant company for $100,000.00. 

In the summer of 1874 James H. McChesney, the financial agent 
of defendant company, was in London, ay on po endeavoring to ne- 
gotiate the bonds of the company. He had employed Daniel E. 
Sickles to assist in the negotiation and sale of the bonds, and Gen. 
Sickles had negotiations fairly under way with the Oriental Bank of 

London and others for the sale to them of one million, with 
463 option of the whole issue. McChesney had authorized Gen. 

_ _ Sickles to make to these parties certain representations as to 
the financial condition of the company, its assets and its prospects— 
among others, that it was free from financial embarrassments and 
the road so far as constructed had been built by subsidies, by aid 
notes, and by stock subscriptions, &e., &c. The syndicate required 
these statements to be authenticated before the British consul at 
Chicago, which caused an unexpected delay, and McChesney applied 
to him to secure a loan of $100,000, which the company required for 
pressing needs.. Sickles finally arranged for a loan to the company 
for a commission of 5 per cent. froin his father, George G. Sickles, of 
New York. The company was to pledge in security for this loan at 
7 per cent. for six months 250 of its first-mortgage bonds, and was 
to give George G. Sickles $100,000 full-paid stock of the company. 
This arrangement was carried out and note given maturing April 
15th, 1875, and was then renewed for a further term of six months 
and a new note given, bearing date April 17th, 1875. In July or 
August, 1875, in Paris, Daniel E. Sickles purchased the 163 bonds 
now produced by him from MeChesney, and in consideration there- 
for assumed and agreed to pay the note to George G. Sickles. The 
bonds pledged to secure the payment of the note were to be surren- 
dered to the company. 

The note was taken up by Daniel E. Sickles and the 250 bonds 
surrendered to the company by George G. Sickles. 

Daniel E. Sickles also states that — the negotiation for sale 
of bonds in London Mr. McChesney represented that no bonds had 
been sold or pledged in America, and that at the time he purchased 
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he had not been informed and had no knowledge of any sale or 
pledge of bonds in America. 

464 He claims that the facts and circumstances attending his 
purchase of the bonds creates in him a superior equity to the 

claim of holders of collateral bonds in the hands of directors of the 

company, and that by virtue of such superior equity he is entitled 

to priority over the claims of such directors who hold collateral 

bonds. 

I have carefully considered the evidence bearing upon this ques- 
tion, in view of the objections urged, and I am not satisfied that the 
evidence discloses facts sufficient to justify me in holding such par- 
ties estopped, or that Gen. Sickles has a superior equity to the par- 
ties holding bonds pledged as collateral security. I find that he is 
a good-faith purchaser of 163 bonds and entitled to prove them to 
the full amount of principal, $163,000, and interest, 106,541.26. 

James H. McChesney claims to own eight bonds, numbered 121 
to 128, inclusive. I find from the testimony that McChesney is not 
a good-faith purchaser of these bonds; that he paid no considera- 
tion therefor; that they belong to the company as unissued bonds, 
and I disallow his cluim and find that he is not entitled to any 
share in the proceeds of sale. 

Benjamin F. Stevens claims thirty-two bonds, numbered 701 to 
732, inclusive. I find these bonds were sold to Stevens by author- 
ity of the company in consideration of an indebtedness due from 
the company to him, created by McChesney while in Europe as 
financial agent of the company, and to induce Stevens to consent 
to the return of the eleven — and fi ve bonds hereinbefore re- 
ferred to. The amount of this indebtedness was, at the time the 
same was paid, $11,063.16, and he became the legal and absolute 
a April 13th, 1876. He should be entitled to interest 

rom date. 


465 Prineipal on bonds $32,000 00 
Interest from April 13, 1876, to Nov. 
..... ᷣ ͤ Ä eisai eel 19,247 20 


— — $51,247 20 


Fred. A. Nims claims twelve bonds, numbered 4251 to 4262, in- 
clusive. Tliese bonds were delivered to him as collateral security 
for an indebtedness of the company to him as its solicitor pursuant 
to a vote of the board of directors made on the 8th of July, A. D. 
1876. This indebtedness, as settled and adjusted by the company, 
was on that date $6,000. The company gave its note on demand 
at ten per cent. interest. I find no authority for the iuterest at 
10 per cent. in the resolution of the board, and I allow only 7 per 
cent. The bonds were delivered July 28, 1876. 


ccc $6,000 00 
Interest at 7 per cent. from July 8, 1876, to 


„ anmutukitinins Ee 
— — $8,651 83 


At the date aforesaid Nims was a director. 


— — 


204 BENJAMIN RICHARDSON 4 HENRY DAY, &C., vs. 


I find he is entitled to prove— 


/ SU —(ͤ ͤÄ—AB,.ñ — —— — 812.000 00 
Interest on bonds Nov. 1, 18822222 10,494 24 


and to share in proceeds of sale upon the latter basis up to tlie said 
sum of $8,651.83. : 

John A. Elwell claims five bonds, numbered 396 to 400, as collat- 
eral security to indebtedness of company to him. The defendant 
was indebted to Elwell for balance of a bill made for services cover- 
ing a period of about 15 months prior to July 8, 1876. He was sec- 

retary of the company and a director. The note was given 
466 July 8, 1876, for $1,404.16, and the bonds were delivered as 
collateral security on the 28th day of July, A. D. 1876, pur- 
suant to vote of board of directors of date July 8th, 1876. 
The amount due him Nov. Ist, 1882, is— 


„ . $1,404 16 
r 620 53 
— — 22,024 69 


The bonds were pledged as security by resolution of the board of 
directors July 8th, 1876. 


Their face value is $5,000 00 
Interest to Nov. Ist, 188222 4,372 60 
—_—_—— $9,372 60 


The bonds are allowed at the full amount, and Elwell is entitled 
to participate in proceeds of sale in the amount of $2,024 69. 

Edward P. Ferry claims nineteen bonds, numbered 4282 to 4300, 
inclusive. The defendant was indebted to Ferry for vouchers issued 
to him, and on the 8th of July, 1876, the board authorized the sec- 
retary and auditor to issue to him the company’s note, secured by 
— first-mortgage bonds of the company at 50 per cent. of their par 
value. 
Under this authority a note was given, dated July 8th, 1876, for 
$9,312.22, drawing interest at 10 per cent. I find no authority for 
such rate of interest being included in the note. 

I find the amount due Ferry to be as follows: 


1 —— ——̃ —ᷣ——— $9,312 22 
Int. at 7 per cent. to Nov. Ist, 18822222 4,115 64 
$13,427 86 


467 The bonds authorized to be turned out as security were to 
be 50 per cent. of their par value. ’ 
I find that he is entitled to prove $19,000.00 of the above-num- 
bered bonds, and interest is to be computed on this sum from July 
8th, 1876, to Nov. Ist, 1882, as follows: 


A EE 


—A ³˙·wAdͥͥꝓ—·.¹ALA. A «aun 


$29,461 02 


— — 25 
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and that he is entitled to share in the proceeds of sale upon that 
basis to the extent of $13,427.86. 

Thomas White Ferry claims sixty bonds, numbered. 301 to 340 
inclusive, and 4263 to 4281, inclusive, and number 4901, which he 
holds as collateral security ‘or two certain promissory notes, one 
dated Feb. 2d, 1876, for $10,000, payable to the order of E. P. Ferry, 
treasurer, four months from date, payable at the First National Bank 
of Grand Haven, signed by the executive committee of defendant ; 
also one note dated March 2, 1876, at four months, for $10,000, pay- 
able at the same place and executed in like manner, both of said 
notes drawing interest at 10 per cent. a 

These notes were renewals of notes — given for a loan to 
the company from the First National Bank of Grand Haven, and 
which had been secured by a pledge of forty of the company’s bonds, 
numbered 301 to 340, inclusive. The twenty additional bonds were 
voted as additional collateral security on July 8th, 1876. 

On Oct. 11th, 1877, Thomas White Ferry purchased these notes 
of the bank and paid therefor $23,737.30, being the principal sum 
of $20,000 and the interest accrued to that time, and received from 

the bank the notes and the sixty bonds collateral thereto. 
468 I find the indebtedness due from defendant to Thomas W. 
Ferry on the Ist of November, 1882, to be— 


1 — —— $20,000 00 
— — —— — 13,410 61 
— . 33,410 61 


He is entitled to prove the bonds held by him as collateral se- 
curity and to share in the proceeds to the amount of the above in- 
debted ness. 


Principal of bonds „ $60,000 00 
Interest to Nov. Ist, 1882. 52,471 20 
———_ $112,471 20 


H. Hodgson claims ten bonds, numbered 181 to 190, inclusive, as 
collateral security for the payment to A. G. Webster of the company’s 
note for $5,000, dated December 7th, 1874, it being for money bor- ° 
rowed by the company. The bonds were delivered to Webster Dec. 
7th, 1874. I find that Mr. Hodgson is the legal holder of the note 
and bond as collateral. 


The debt secured is— 


8 $5,000 00 
BRD ͤ oV W —— 3,949 99 
— — 38.949 99 
Amount of security , 
Br II — ( —— ————— 810,000 00 
Interest to Nov. Ist, 18822222 8,745 20 
— — $18,745 20 


He is entitled to prove the bonds and to share on that basis to the 
extent of $8,949.99. 


— 


— — a 
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Philetus Sawyer claims to hold ten bonds, numbered 192 to 201, 
inclusive, as collateral security to a judgment rendered in the 

469 circuit court for the county of Saginaw, Michigan, on the 18th 
day of April, A. D. 1877, for $5,812.42 damages, and costs, 

taxed at $39.50; total, $5,852.01. It originated in a loan of $5,000 


made by the company in 1874. 


Judgment rendered April 18th, 1877....-.---.----.. $5,852 01 
Int. at ten pr. ct. on $5,812.42 to Nov. Ist, 822 3,239 73 
„ seven * 839.59 1 15 33 
89,107 07 

, !TI——ü—üU—Ü— 4 '— ' ⁰⁰⁰² 8 $10,000 00 
. Se. Bg Bane ceca tinnignnen - 8,745 20 


$18,745 20 


I find that he is entitled to prove the bonds for above amount and 
to share in the dividend to the amount of $9,107.07. 

Joseph E. Shaw claims to hold ten bonds to secure a judgment 
rendered in the circuit court for the county of Saginaw, Michigan, 
on the 15th of November, 1876, for $4,577.17 damages and 855.15 
costs. 

These bonds are parcel of twenty bonds authorized by the board 
of directors to be placed in Shaw’s hands as collateral to the indebt- 
edness of the company to him. His receipt for these bonds is pro- 
duced by the treasurer of the company, and bears date September 
12, 1876, and includes bonds numbered 4902 to 4914, inclusive, and 
numbers 4941 to 4950, inclusive. The former are produced and 
claimed by him. On October 9th, 1878, the receiver, David D. Er- 
win, acting under the authority of an order of this court, purchased 
the interest of Mr.Shaw or his claim on the Saginaw river bridge, and 

paid him three thousand dollars therefor, and he surrendered 
470 up to Erwin ten bonds, numbered 4941 to 4950, inclusive, and 
the three thousand dollars was to apply in extinguishment of 
his claim against the company to that amount. 
Interest on $4,577.17 at 10 per cent. from Nov. 


15, 1876, to October 9, 1878, is $869 63 
Interest at 7 per cent. on $55.15 is 7 32 
—— $876 95 
3 ———— ——— 4,632 32 
$5,509 27 
Deduct payment Oct. 9, 1878—————- 3,000 00 
82,509 27 
Interest on $2,509.27 at 10 per cent. to Nov. 1 1.019 04 
83,528 31 
Par value of ten bonds 810,000 00 
Interest to November 1, 188222 83, 745 20 


818,745 20 


"es 
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I find that Shaw is entitled to prove the ten bonds, amounting to 
$18,745.20, and share in the proceeds on that basis to the extent of 
$3,528.31. 

John O’Byrne claims to be the absolute owner of six of the bonds, 
numbered 171 to 173, inclusive, and 5248 to 5250, inclusive. He 
says that he came into possession of them in 1876 or 1877; that he 
received them as part pay for professional services from John Bower 
& Co. and Richard Peniston, three from each ; that he was counsel 
7 for Philadelphia parties “for the pool.“ He was also a director of the 
defendant, and it appears in evidence that the railroad company 

paid him thirteen hundred dollars. The bonds numbered 171, 
471 172, and 173 were bonds that John F. Betz received on the 

12th of March, 1874, as “ bonus,” and the bonds numbered 
5248 to 5250, inclusive, were part of the bonds delivered to the Phil- 
adelphia parties in October, 1875. 

| find that he is not a good-faith purchaser of these bonds, and 
that he is not entitled to any share in the proceeds of sale of mort- 
gaged premises. 

John Betz claims to hold five bonds, numbered 202 to 207, inclu- 
sive, and number 210, as collateral to a note of $250, dated January 
13th, 1877, due in 60 days, and also to a book account, the amount 
of which he is not able to state. The bonds were delivered to him 
by E. L. Craw in 1876. The note was made by J. B. Bilheimer, 
payable to order of E. L. Craw, and was endorsed by him. The 

testimony of Mr. Betz convinces me that he is not a good-faith holder, 

and the circumstances were such as to put him upon inquiry as to 
° 0 the right of Craw to pledge the bonds of the railway company to 
secure the note of Bilheimer. I find that John Betz is not entitled 
to prove said bonds or share in the proceeds of sale. 

A. L. Bonaffon claims to hold bonds numbered 391, 389, 388, and 
| 385 as collateral security for $1,933.32, less $100 that has been paid 
; thereon, leaving $1,833.32 the balance. This money was loaned to, 
| and the bonds deposited as security by, Jacob R. Casselbury on the 
25th day of June, 1876. 

I find he is entitled to hold and prove his bonds and participate 
in the proceeds of sale to the amount of the above sum, with interest 
at six per cent. 


G73 | FRIIS on. << cn cccccutinnineesiasccenninn $1,833 32 

Int. from June 25th, 76, to Nov. 1, 8222 698 50 

m $2,531 82 

* N — . cccentwwasscocvenscsiiines $4,000 00 
ann.. Eee 

217,408 08 


J. Rich Grier claims to be the absolute owner of bond number 240. 
This bond was one that was placed in the possession of ©. L. Craw 
Dec. 17th, 1874, under a resolution of the board of directors for the 
purpose of procuring a loan for the company. 


e 
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He claims to have received the bond for professional services, not 
— to the defendant, but from a Mr. Balliet, in Oct. or Nov., 
1874. 

At the time he claims to have received this bond it was still in 
the hands of E. P. Ferry, treasurer of the company, and so remained 
until Dec. 17th, 1874, when it was delivered to E. L. Craw, president 
of the company, “to be used by him as collateral in effecting loan 
for the use of the company.” 

I do not consider Mr. Grier as a good-faith purchaser of said bond, 
and I find that he is not entitled toshare in the proceeds of the fore- 
closure sale. 

Jacob R. Casselbury claims to be the absolute owner of bonds 
numbered 209, 386, and 390. These bonds were produced and proved 


by E. Coon, who claimed to hold them as collateral security for a loan 


made by him to one Edward Wilson of $100. Later an assignment 
was filed of these bunds to A. S. Barnes & Co., and later still Cassel- 

bury produced proof of reassignment to him. Casselbury 
473 says the bonds were delivered to him by E. L. Craw in the 

latter part of 1875 or beginning of 1876, to secure a loan 
which he made at that time to Craw of 81,000; that about sixty days 
after he loaned $400 to J. B. Bilheimer with the understanding that 
these bonds should stand as security therefor; that he knew at the 
time the loan was made to Craw that he was president of the com- 
pany; that he took Craw’s note for the $1,000; that nothing was 
said as to the object or purpose of the loan nor as to Craw’s author- 
ity to pledge the bonds, and had no notice or suggestion affecting 
their validity from any person; that he held them in his possession 
until 1877 or 8, when Craw went into bankruptcy, and at that time 
he handed Craw his note, and Craw said he gave up all claim to the 
bonds, and as he saw that Craw’s note was not worth anything he 
thought he would give up that and have free use of the bonds, and 
the bonds then remained in his possession until some time in 1879, 
when he loaned them to Wilson to secure a loan of $100 from Coon, 
which sum he has paid and redeemed the bonds from Coon. He 
has the Bilheimer note yet, and it is unpaid. 

These transactions occurred in Philadelphia. Bond No. 209 was 
one of the bonds delivered to Craw Dec. 17, 1874, to be used as col- 
lateral in effecting loans for the company. Bond No. 386 was one 
of the bonds delivered by Craw to Charles P. Deitrich May, 17,1875, 
to secure loan of $1,000, which Deitrich promised to, but did not, 
make to the company. How it came back in Craw’s hands is not 
explained. Bond 390 was one of thirty bonds delivered to Craw, as 
president, January 11, 1875, to be used by him in negotiating a loan 

for said company. 
474 I find that Casselbury is entitled to prove the bonds as col- 
lateral security for the loan of $1,000.00, regarding the loan 
as having been made for the benefit of the company by Craw, who 
was authorized to pledge its bonds for that purpose, but I do not 
think that Craw had a right, a year after the bill was filed to fore- 
close the mortgage, to turn the loan into a sale of the bonds. I allow 


„ * 
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Casselbury’s debt to stand at $1,000 of principal, and allow him in- 
terest at 6 per cent. per annum to Nov. 1, 1882. 


— ͥ commenting $1,000 00 

Interest at 6 per cent. to Nov. 1, 1882. 410 00 
——— $1,410 00 

3 bonds as collateral ...........-....... .--. $3,000 00 

Interest to Nov., 1882222 2,623 56 
— — 5,623 56 


I allow him to prove his bond at $5,623.56, and to participate in 
the dividend arising on the sale up to $1,410.00. 

Ashbel Green claims absolute pg my ow two bonds, Nos. 4810 
and 4811. These bonds are part of the bonds agreed to be turned 
over to the trustees for services in reference to the bonds and mort- 
gage for their compensation in certifying the bonds. The whole 
number of bonds so delivered to the trustees were eleven, and have 
been proved as follows : 


Ashbel Green, Nos. 4810 and 4811. 
William Bond, 4 4801 “ 4805 


C. B. Alexander. 4806. 
H. M. Alexander. 4807 43808. 
J. B. Cook, 4809. 


I find that Ashbel Green is entitled to participate in the fund 
arising from the sale to the amount of— 


% AA $2,000 00 
Interest to Nov. 1, 1882 — 1,749 04 
$3,749 04 


William Bond: 


— $5,000 00 
Interest to Nov. 1. «.!.— 4373 00 


$9,372 60 
C. B. Alexander: 
Principal. $1,000 00 
Interest to Nov. 1, 1882...-............... 874 52 
— — 1874 52 
H. M. Alexander: 
Principal . ..2< 4 4K„ꝙ%„ũꝓß̈ $5,000 00 
Interest to Nov. Ist, 1882...... .......... - 1,749 04 
— — 3.749 04 
J. B. McCook : 
. K * GIS 
Interest to Nov. Ist, 1882122＋ 874 52 
— — 1874 52 


The Wrought Iron Bridge Company of Canton, Ohio: 


Nov. 20th, 1874, defendant entered into an agreement with The 
tte, a Bridge Company of Canton, Ohio, by which the lat- 


— er ED 
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ter agreed to build a bridge across the Saginaw river, between Sug- 
inaw and East Saginaw, for $3,300, and to secure the payment de- 
fendant agreed to and did deposit with Clement M. Davis, of De- 
troit, sixty-six bonds, numbered 159 to 168, 441 to 450, 221 to 239, 
154 to 158, and 341 to 362, all inclusive. The bridge was built. 
Default was made by defendant in payment. The bridge company 
brought suit in the circuit court for the United States for the 
eastern district of Michigan, and recovered judgment on November 
17th, 1876, for $27,382.58 damages, and costs taxed at $32. 


476 Execution was issued and returned wholly unsatisfied Feb. 


9th, 1877. December 11th, 1877, the bridge company filed 
a bill on the equity side of the above-named court to foreclose the 
equity of redemption of the defendant in the bonds pledged, and for 
a sale thereof. 

The defendant and David D. Erwin, receiver, were made parties, 
as well as Davidson, with whom the bonds were deposited. Defend- 
ants all appeared and answered, and proofs were taken, and on the 
14th day of April, 1879, a decree was made that the railroad com- 
— owed the bridge company at that date $32,042.53; that the 

nds were pledged as security ſor the payment of whatever might 
be due; that defendant railroad company pay $32,042.53 and inter- 
est, at 7 per cent., and costs, to be taxed, in fifteen days, and in de- 
fault thereof be forever barred and foreclosed from all equity of re- 
demption, and Davidson to deliver the bonds to the master in 
chancery, and he to advertise and sell the same at public auction to 
the highest bidder, and that the complainant may become the pur- 
chaser of any of said bonds. 1 : 

The bonds were advertised pursuant to the decree and sold on the 
22d day of May, 1879, and were struck off to complainant at $25.00 
a bond, and the sale was reported to and confirmed by the court 
May 31, 1879. 

By this sale the Wrought Iron Bridge Company of Canton, Ohio, 
have become the actual owners of 66 honds, numbered as above: 


66 bonds, $1,000 add, $66,000 
. 1 ̃¶ͥ.— ̃ d —ͤA-IʃAʃ 2 57,718 32 


$123,718 32 


477 Claim of Thomas M. Nelson and of Thomas M. Nelson and 
a B. Soule, composing the firm of Thomas M. Nelson 


Under two orders of court made on the third day of October, 1882, 
pursuant to notice herewith returned, I did, on the fourteenth day 
of October, A. D. 1882, proceed with the matters referred to in said 
orders. ‘Thomas M. Nelson was produced and sworn and his depo- 
sition taken, which is herewith returned. David D. Erwin was — 
produced and sworn and his deposition taken, and is herewith ro- 
turned; also Lyman D. Norris was produced and sworn and his 
deposition taken, which is herewith returned. There were also pro- 
duced and filed with me as exhibits a certified copy of petitions of 


1 n i tie 
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Benjamin Richardson, filed in this cause October 8th, 1878, and a 
certified copy of the order appointing a receiver filed in this cause 
Nov. 28th, 1876, and also containing exhibits referred to in the 
deposition of Nelson & Erwin, which are attached and returned with 
this deposition. 

On the 7th of June, 1875, Thomas M. Nelson entered into a con- 
tract (Exhibit C referred to in the deposition of Nelson) with the de- 
fendant to lay the iron, ballast, and surface the same for twent 
iniles from St. Louis, west, ete., at a certain specified price. This 
contract Nelson substantially performed. 

On the 12th day of August, 1875, Nelson entered into another 
contract with defendant (Exhibit D attached to Nelson’s deposition) 
to clear, grub, and grade and build the bridges and culverts, etc., be- 
tween stations 1306 and Lakeview, Montcalm county, Michigan. 
He assigned a half interest in this contract to James B. Soule, and 

Nelson and Soule under this contract graded, grubbed, 
478 bridged, and tied the line of road between the points named 

a distance of about twelve miles. The grading, however, was 
not fully completed. When Nelson entered into the last contract 
Benjamin Richardson and Mr. Kelley assured him that it was all 
right and that he would get his pay. They told hm that arrange- 
ments were perfected for the payment of the work as fast as it pro- 


gressed. Richardson was at that time a director and had been 


elected treasurer. 

William J. Kelley was a director, representing the interests of the 
Philadelphia parties. 

The company failed to pay Nelson the whole amount due him 
under the first contract and he brought suit in the circuit court for 
the county of Saginaw, and on the 5th day of March, 1877, recov- 
ered A judgment against it for $5,518.18 damages and costs taxed at 


Nelson & Soule also brought suit to recover amount due them 
under the second contract, and on the Sth day of March, 1877, re- 
covered a judgment in the same court against the company for 
$18,059.50 damages and costs taxed at $54.20. Executions were is- 
sued on these judgments, but nothing was ever collected. Pluries 
executions were issued on the 26th day of August, 1882, and levied 
on the property of the company in the hands of the receiver. 

The mortgage executed by the defendant now in process of fore- 
closure in this suit covers the property and franchises of the defend- 
ant, “together with all and singular the tenements and appurte- 
nances thereunto belonging, and the reversions, remainders, tolls, 
incomes, rents, issues, and profits thereof.” The mortgage was exe- 

cuted on May 23d, 1873, to secure the payment of the bonds 
479 of the company to the amount of $5,500,000. At the time of 

the execution of the mortgage the railroad only existed in 
contemplation. Nothing had been done toward its actual construc- 
tion. 

Between May 23, 1873, and June 5th, 1875, the company had 
nearly completed the grading of the 20 miles of road named in the 
Nelson contract, which he finished and laid the iron upon. 
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The mortgage also contained provision that until default in pay- 
ment of the principal or interest the railroad company should be 
permitted to possess, manage, operate, and enjoy the franchises and 
property mortgaged and to take and use the tolls, incomes, rents, 
issues, and profits thereof, but in case of default the trustees were 
authorized to enter upon all and singular and take possession and 
use, occupy the road and conduct the business thereof, and collect 
and receive the tolls, freights, incomes, rents, issues and profits, and, 
after deducting operating expenses and expenses of repairs and im- 
provements, taxes, and prior liens, to apply the moneys to the pay- 
ment of interest, and after that to the payment of the principal 
ratably and without discrimination or preference ; and the trustees 
were authorized, either with or without entry, to foreclose the equity 
of redemption by judicial proceedings. 

Bill was filed to foreclose this mortgage Nov. 16, 1876, in which 
it is alleged that bonds to the amount of $4,333,000 had been sold, 
issued, and delivered; that the company had failed to pay its inter- 
est coupons maturing May Ist, 1876, and Nov. Ist, 1876; that the 
interest due and unpaid May Ist was $150,000 or thereabouts, and 
the further sum of $150,000 became due Nov. Ist, 1876, and was not 


aid. 

. The bill further states as follows: 

480 “And your orators further show that by virtue of the cove- 
nants in the said mortgage they are now entitled to the actual 
ion of the said mortgaged property, and the said corporation 

is bound on demand to deliver such possession to them or to their 
agents, who shall take, collect, and receive all the income and profits 
of the said roadway and all of the property included and embraced 
in their said mortgage for the benefit of the trust; and your orators 
respectfully insist that they are entitled to have a receiver appointed 
by this honorable court to act under its directions and superintend- 
ence and on behalf of your orators, so as to give them, as trustees, 
the full benefit of their mortgage security in carrying out and exe- 
cuting their said trust, which said receiver shall operate the said 
read and direct all ef the said property to the benefit of the said 
trust under the directions of this court. 

That the said railroad company is embarrassed by floating debts 
to the amount of over four hundred and seventy-four thousand dol- 
lars, and the holders of said debts are threatening to sue said cor- 
poration and are sueing it, and that — 2 been issued 
against it, and should attaching parties seize the movable property 
of said railway such event would be a great detriment to the 
bondholders and the public, and that said road is a public highway, 
carrying the United States mails; that Ashbel Green and William 
Bond, your orators, as trustees, are entitled to the actual possession 
of such of the property of the said company as is embraced in your 
orators’ said — and to have a receiver appointed by this 
court to carry out on behalf of your orators the covenants and trusts 
of the said mortgage, so as to give the cestui que trust. the full benefit 

of their security and of the covenants embraced in their 

481 mortgage and so as to give your orators the full benefit of 


* 
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the preference to which they are entitled over the creditors 
at large and over any creditors who may have liens subsequent to 
that of your orators and their eestui que trust. ; that all the property 
described in said mortgage is subject to the lien thereof prior to 
any claim or lien under any other — or claim whatsoever. 


he bill prays that the mo ecreed a first lien upon 

all the railroads, branches, and extensions of the Chicago, Saginaw 

& Canada Railroad Company described in said mortgage, and it 

rays for a foreclosure and sale and, in the meantime, for an in- 
Junction and receiver. 

On the same day the bill of complaint was filed an order was 
entered in the cause based upon the matter of the bill and the con- 
sent of the defendant in open court appointing David D. Erwin re- 
ceiver, with power, authority, and direction immediately to take 
possession of the money and assets, real and personal, road-bed, road, 
iron, ties, lands, right of way, rolling stock, leases, franchise, and 
all other rights an Broperty whatever of the said Chicago, Saginaw 
& Canada Railroad Company, wherever the saine may be found. 

And it is further ordered that the said defendant, The Chicago, 
Saginaw & Canada Railroad Company, or whoever may have pos- 
session thereof, deliver over to such receiver all the property, real 
and personal, wheresoever found, and all contracts for the purchase 
of land and all other equitable interest, things in action, and other 
effects which belonged to or were held in trust for said railroad 
company or in which it had any beneficial interest.” 

On the 28th of November, 1876, the receiver filed his report of 

what property had come into his hands. It shows that there 
482 was about 20 miles of track in fair condition for operating, 

and the road-bed was graded from Cedar Lake to Lakeview, 
a distance of about 20 miles further; — all of which he took pos- 
session. He reports that the company had no rolling stock except 
three lariats and two hand cars; that the rolling stock used in oper- 
ating the road had been hired for that purpose. He also reports 
having taken possession of considerable personal property, consist- 
ing of office furniture, timber, cedar posts, steel switch rails and 
frogs, three lariats, iron rails, fish-plates, spikes, books of the com- 
pany, including bills receivable book, railroad ties, and a lot of 
subsidy notes. 

It appears from the testimony of the receiver, taken before me, 
thut the amount received by him as avails of the subsidy notes is 
$16,342.68, and that the amount received has been used in the con- 


- struction and permanent improvement of the road. 


After the receiver had taken possession he went on under the au- 
thority of the court and completed the road to Lakeview, built a 
telegraph line, purchased right of way and d grounds, and 
bought rolling stock, and has operated the „through lessees, 
since he took possession thereof. 


— — 
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He has received— 


c 856,115 37 
. 231 23 
From sale of receiver’s certificates 125,000 00 
” 2 28 ———— ͤ— —¼ 17,000 00 
2 ne. 250 00 
From insurance company -.---. ------ ------ * — 
From avails of aid notes 16,342 68 
———— ——ę—„— —— 31 04 
Total receipts -- $215,476 92 
483 He has disbursed— 
POF Cc ——— —d— $3,127 99 
. ——— cavece cnsesetene 16,586 43 
.. cunpes conusentmmat — 92 40 
1 14,826 01 
— — 334.632 83 
For permanent improvements: 
Telegraph line———- 2,134 76 
Improvement acc’t....... -- — — 144.532 37 
1 —.————5; 567 63 
Rolling-stock 1 — —— 28,588 97 
— — 175,823 73 
33 — 7 — — Ee Oe 


Nelson and Soule claim that under the circumstances of this case 
they have a superior equity — the bondholders to the personal 
roperty not covered by the mortgage, and are entitled to have the 
16,342.68, avails of aid notes, which has been used by the receiver 
in the construction of the road, paid to them out of the avails of the 
mortgage sale, and also that they are entitled to have so much of 
the net earnings and income from the road as will be sufficient to 
satisfy their claims applied thereto; and, such net income and earn- 
ings of the road having been used and applied by the receiver to the 
construction and permanent improvements of the railroad, they are 
entitled to have sufficient of the moneys arising from the foreclosure 
sale applied to the payment of their claim. 
There was no warrant in the bill of complaint for a receiver of any 
of the property of the company not covered by the mortgage. 
484 The order was obtained by consent and was made to em- 
brace all the — and assets of the corporation, real und 
personal, legal and equitable. By this order the entire assets were 
withdrawn from the reach of the creditors and placed in the cus- 
tody of the court. 
He holds the property for whom it may concern. I have no 
doubt but that these claimants have a superior equity to the bond- 
holders to the proceeds of the sale to the extent of the avails of the 
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aid notes used by the receiver in the construction of the road. So 
far as the income or rental is concerned, that should have been ap- 
plied by the receiver in paying the taxes, ordinary expenses, insur- 
ance, and interest. These items amount to $34,632.83, the road 
having been ‘operated by the receiver. The rental received repre- 
| sents net income, so far as operating expenses are concerned, and 
deducting the other expenses enumerated above leaves a surplus of 
) $21,713.77, and the question arises, Ought this sum to be applied to 
the liquidation of these unsecured creditors’ claims? 

This fund has all been earned since the receiver was appointed, 
and it has been applied by him in the permanent improvement of. 
the road. It has gone ta enhance the value of the mortgage 
security. 

It is claimed that the appointment of the receiver and thus put- 
ting him in the possession of the road and of its receipts has brought 
the income under the operation of the mortgage and subj to 
its lien. To a certain extent this is so, but there are modifications 
and exceptions to the rule. The trustees, although authorized, did 
not take possession. Had they done so there is no doubt but that 

the lien would have attached and would have been exclu- 
485 sive. But they saw fit to invoke the aid of a court of equity, 

and may with propriety be required to submit to the opera- 
tion of the rule which always applies in such cases, and do equity 
in order to get equity. 

As between these claimants and what may be termed the pro- 
| moters of the project—those bondholders who were directors of the 
. 0 company, who were managing its affairs and directing its opera- 
tions—there exists a clear equity that these claimants should be paid 
before the bonds of such promoters. 

The only question I have is whether their equities are superior to 
those of bond purchasers who were not directors or promoters of 
the compuny, as against bona fide holders of bonds who were not 
officers of the company or represented upon its board of directors. 
I do not see any reason for subordinating their rights to the claim 
of these interveners. The general rule is, aside from circumstances 
raising special equities, that under a mortgage like this, whenever 
a receiver is appointed, the income thereafter belongs to the mort- 
gagees, and the origin of the claim of the interveners is not of such 
a nature as to supplant or subordinate the rights of the bona fide 

bondholders to their claims. 
K | As before observed, this whole income has been earned since the 


a of the receiver and belongs to the mortgage fund, and 
— 1 although it has been applied by the receiver to the permanent im- 
provement of the road, yet no ſund has been thereby diverted which, 
so fur as these bondholders are concerned, ought to have been ap- 
plied to the payment of the debts due these claimants. 
The conclusions I have reached are as follows: 
Ist. Before any distribution is made to the holders of bonds out 
of the proceeds of sale of the mortgaged premises $16,342.68 
486 should be paid to Thomas M. Nelson and to Thomas M. Nel- 
son and James B. Soule to apply on their claims pro rata. 
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2nd. That as to the balance of their claims they are entitled to 
riority in the distribution to the claims of Benjamin Richardson, 
ohn F. Betz, J. Bower & Co., Charles P. Deitrich, John A. Elwell, 
Fred. A. Nims, Edward P. Ferry, and John F. Betz, as assignee of 
Richard Peniston. 


Thomas M. Nelson, prineipal --- 85,573 12 
Interest from March 5, 1877, 5 years 7 months 
1 — — 2,206 30 
———_ $7,779 42 
Thomas M. Nelson and James B. Soule, 
1 —ůñů— 818,113 44 
Interest from March 5, 1877, 5 years 7 months 
1 —ů — 7,170 73 


— — $25,284 17 


It was also referred to me to report what, if anything, is a proper 
sum to be allowed to the said trustees for fees, services, and expenses,” 
and I certify and report that, bearing upon this question, there was 
produced and filed the affidavit of Ashbel Green on the 15th day of 
August, 1882, and another affidavit of C. B. Alexander on the 22nd 
day of August, 1882, which are herewith returned, and I report that 
a proper sum to be allowed to said trustees for fees, services, and ex- 
penses is thesum of $2,885. 

It was also referred to me to report what, if anything, is a proper 
sum to — allowed fur the fees, expenses, and disbursements of coun- 

sel. 
Fred. A. Nims, the complainants’ solicitor, has rendered an 
487 — account amounting to $1,660.97, and this sum I 
allow. 

I was also directed to audit and pass the receiver's account. 

This account has been examined item by item by the auditor ap- 
pointed in this cause and found to be correct. I therefore audit the 
— pro forma to September Ist, 1882, and pass the same to that 

ate. ‘ 
There is a balance in the receiver’s hands Sept. 1, 1882, after mak- 
ing all allowances, of $2,266.66. 

The said account and accompanying vouchers numbered from 1 
to 220, inclusive, are herewith filed. 

I have appended a summary of the debts and bonds proved before 
me in which “ Class A” is a statement of debts having priority over 
all others. “Class B” is a statement of the indebtedness due to 
bona fide holders of bonds as purchasers. “Class C” is a statement 
of the indebtedness due to holders of bonds as collateral security and 
the amount of security so held. The sum of $16,720.91, being bal- 
ance due to Nelson and Nelson & Soule after applying $16,342.68, is 
entitled to priority of payment over this class. 

“Class D” is a statement of the indebtedness due to holders of 
— 1 as collateral security and of the amount of the security so 
veld. 

I have also annexed a statement of the bonds and of the persons 


} 
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— to hold them, so far as can be ascertained from the evi- 
ence. 
I have been employed in the matter of this reference forty-eight 
and one-half days. . 
488 All of which is respectfully submitted Nov. 6, A. D. 1882. 
JOHN W. CHAMPLIN, 
Referee and Special Master. 


My fees, 483 days, at $25=$1,212.50. 


Summary, Class A. 


Debts having priority over bondholders. 


Indebtedness. Priority. 
Thomas M. Nelson: 


— a cecuws. anwhiinl $5,573 12 
Interest, 5 y. 7 m. 26 d. — 2,206 30 
Amount of pro rata share of 816, 342.68 
to be paid in ſul 222 ä — 83,845 20 
97,779.42 
Thomas M. Nelson and James B. 
Soule: | 
PEE cnncertinme. meencencoummmgn $18,113 44 
Interest, 5 y. 7 m. 26 d— ------ 7,170 73 
Amount of rata share of $16,342.68 : 
to be paid in fell 20.2. 02. nnccccccncncoccce cone 12,497 48 


Summary, Class B. 
Bona fide purchasers and holdess of bonds. 
Daniel E. Sickles : 


163 bonds — Principal $163,000 00 
c ttn ensineinie 106,541 26 
$269,541 26 
489 Benjamin F. Stevens: 
32 bonds—Principal ---. .... ----.--- 2832, 000 00 
BE cnn cucndiadscian 19,247 20 
51,247 20 
Wrought Iron Bridge Co.: 
66 bonds—Principal -.....------ ..-.. $66,000 00 
—ͤ cnn 57,718 32 
123,718 32 
Ashbel Green : 
2 bonds—Principal -.............---. 82.000 00 
— ̃ —-— aiding 1,749 04 
3,749 04 
28—181 


William Bond: 


5 bonds—Principal .... - $5,000 00 
. 4,372 60 

H. M. Alexander: 
2 bonds— Principal 82,000 00 
1 onsen evinces 1,749 04 


C. B. Alexander: 


1 bond—Principal ---..-.--.-........ $1,000 00 
1806 .—9——— 874 52 

J. G. MeCook: 
1 bond— Principal $1,000 00 
10... 874 52 


Summary, Class C. 
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3,749 04 


1,874 52 


1,874 52 


Showing indebtedness of the Chicago, Saginaw & Canada 
490 Railroad Company to the parties named in the preceding 
report, with interest to Nov. 1, 1882, and the amount of 


bonds held as collateral security thereto Nov. 1, 1882. 


Indebtedness. 

John Bower & Co.: 
1 —— 848,611 11 
err 25,154 -34 
97+%35 bonds— Principal 


ar 


Richard Peniston: 


J. F. Betz, assignee— Principal 837,500 00 
Interest 20,230 42 

FO BONED ANU ——————— 
. A tists, 


. —— 845.518 51 
1 P 22,732 47 
91189 bonds— Principal ——— 


$68,250 98 $169,652 55 


Collaterals. 


$97,222 00 


85,022 68 


$73,765 45 $182,244 68 


$91,038 00 


78,614 55 


1 
* — a a 
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Estate of Charles P. Deitrich : 


— ͤ $12,000 00 
— U — 6,531 76 
. cone seuenemnrneeibal 
104 „%ͤ0ᷓ — 
818.531 76 

491 Benjamin Richardson: 
— ͤ . $186,779 05 
— ß 86,503 82 
200 bonds—Principal-- --- 


. ae 


Fred. A. Nims: 


ͤ— 86,000 00 
c ² ͤ—oð A V- 2,651 83 
12 bonds Prinei pal ĩ»„ñ„ 
SUNN „%„c7 causes 

$8,651 83 

John A. Elwell: 

— tinntemninninnianitii $1,404 16 
— —̃ ̃ — ——ꝛ L— 620 53 
. 
A 1w]ꝛᷓ seal 

$2,024 69 

Edward P. Ferry: 
zee - $9,312 22 
7 — ;Ä8 4,115 64 
19 bonds — Principal — 

T 
$13,427 86 
Summary, Class D. 

Thomas W. Ferry: 
r $20,000 00 
| SES ERS Ee 13,410 61 
60 bonds—Principal___..........-..---.--------- 

L 


$33,410 61 $112,471 20 


$24,000 00 
20,988 48 


$44,988 48 


$200,000 00 


174.904 00 


$374,904 00 


$12,000 00 
10,494 24 


$22,494 24 


$5,000 00 
4,372 60 


$9,372 60 


$19,000 -00 
10,461 02 


$29,461 02 


$60,000 00 


52,471 20 


. „ P 
N 

2 
* 

| 

be 

; 

* 


tht AG A LO 


492 H. Hodgson: 
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. 000 00 
c ED np EN 3,949 99 
, ˙ cuccccsesccsonsce 
— — — — tenets 

88,949 99 

Philetus Sawyer: 

IE — wom came tenant $5,852 01 
1 ———————— 3.255 06 
10 bonds — Principal ——— «“ 
3 ———̃̃ ͤ ů— 


89,107 07 

Joseph E. Shaw: 
1 —— SE 82,509 27 
6 A —————— em sae 1,019 04 
10 bonds—Principal._------. — — ů—ů 
„ ² 
83,528 31 

A. L. Bonaffon: 

„ eee $1,833 32 
1 a ——————— cee 698 50 
6 3 ——— 3 

. :dbiieesiitiiepaiemanieiiuaieaiiiiind a 
$2,531 82 

Jacob R. Casselbury : 
„ ee $1,000 00 
— ͤ — unammigpteitpesiiinaamne 410 00 
. cc ccmmitencintis in cundenaeasinnias 
. ß —— 


810.000 00 


8,745 20 


818,745 20 


810,000 00 


8.745 20 


818.745 20 


810,000 00 


8,745 20 


$18,745 20 


3,498 08 


87,498 08 


81,410 00 35,623 56 


493 Statement Showing the Bonds Secured by the Mortgage and the 
Respective Claimants thereof. 


No. 1to 30, Betz & Peniston -...................... 30 
1 6% aa A 34 
2 ͤͥ ỹÿFy A ee ⏑ P H ——— 32 
F re 24 
reren .. 8 
“ 129 143, attached by Richardson —— 15 
8 144, . ee to McChesney and not accounted , 

— — —— ot Nl es, a 


8 — 


ee... „ 
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. 145 to 


148 “ 
154 66 
169 “ 
171 “ 
174 “ 
177 “ 
179 “ 
181 “ 


192 “ 
202 « 
205 


No. 


* 211 to 220, Henry Ta 
221 to 


241 * 
279 “ 
301 66 
341 “ 
363 6c 
371 “ 
375 “ 
379 “ 


393 « 
396 66 
401 “ 
441 « 
451 « 
701 “ 
733 . 
801 66 
964 


146, attached by Richardson — 
147, delivered to E. L. Craw and unaccounted 


153, attached by Richardson 
168, Wrought Iron Bridge Co.:: 
170, attached by Richardson 
173, Fs: GR ———— . —— 
e ctntinde 
768, attached by Richardson 
180, 1 . 
190, H. Hodgson 
191, delivered to E. L. Craw & Co. and unac- 

counted ſor 
201, Philetus Sawyer . 
204, 3.1 
206, delivered to Craw and not accounted for 
207, John Betz....-.--.---.----------.----. 


209, 1 K 

Mn. 
239, Wrought ron Bridge (0 
240, ö.... = 
278, J. Bower & Co cc 


e csussaceennmnnenninin 
362, Wrought Iron Bridge Co.—- 
a cwctitisunimiiniiaiibin 
374, c 
378, . 
a .cacacisstimnnsdiihniiiainin 
386, A. I. 2 
386, J. R. Casselbury 
387, ee to E. L. Craw and unaccounted 

— KT. A ialnidia 1 
Kren 
300, Le... 
Kr... ũ 
392, delivered to E. L. Craw, not accounted for- 
395, attached by Richardson 
400, J. A. Elwell ..... ie eee eee 
440, Betz & Peniston ...-..-- 
450, Wrought Iron Bridge Co.......-...-..... 
700, attached by Richardson 
732, BA Fi, GROOT ²˙ A.... 
800, attached by Richardson 
neee. dieinsiiescieiinnavtaninite 


2000, attached by Richardson 


No. 2001 to 3000, unissued bonds produced by Ferry 


“ 3001 “ 3600, Benj. Richardson 


1 
Fd 
~ £3 
* 
« 
iy 
+ 
* 
9. 
1 
* 
* 


— 
Seesen eee 29 


— 


brad 
S — 


o ˙ ˙r 


—— — ͤ ———— Ne 
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No. 3601 to 4250, attached by Richardson 650 
en ccccccccncncnces tinecess 12 
e cocwsccus enesus oo 19 
— he * + 4. . 19 
“ 4301 “ 4800, attached by Richardson 400 
„„ 5 
4806 „„ — a traneniniennnmeents tanned chdentiniinanind 1 
“ 4807 “ 4808, H. M. Ale zander 2 
89 8 ———— 1 
D Gree once cnc cnae -cc ccs cases cune 2 
“ 4812 “ 4900, attached by Richardson 89 
a — 9.9.9. en 1 
EL2ͤͤ „ ——ů— cmmetwen 10 
4912“ 4940, unissued, produced by Ferry -----....... 29 
“ 4941 “ 4950, bonds originally issued to J. E. Shaw and 
produced and surrendered by receiver 10 
“ 4951 “ 5050, attached by Richardson 100 
z ee ee Si cede wenecancesvans -esens 50 
“ 5101 “ 5200, attached by Richardson 100 
“ 5301 “ 5450, attached by Richardson 150 
7 ee . LL 6 OR cencicsme conccsewcsccenes 50 
“ 5201 “ 5247, . 44h25 47 
%. — 50 
“ 5248 “ 5250, “ 9936 ͤ ͤK 3 3 


496 UNITED STATES OF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v3. 
THe Cuicaco, SAGINAW AND CANADA RAILROAD Company, De- 
fendant. 


To the judges of the circuit court of the United States for the west- 
ern district of Michigan, in the sixth circuit, sitting in equity : 
The petition of Benjamin Richardson, Henry Day, Wrought Iron 

Bridge Company of Canton, Ohio, John Bower & Co., Estate of C. 

P. Dietrich, & John F. Betz, respectfully shows that they are inter- 

vening bond claimants of the defendant’s bonds in this foreclosure 

cause; that they are all non-residents of this State and district, and 
are citizens of New York, Ohio, and Pennsylvania; that they have 

claims upon and interests in the said bonds to the number of 900 

and over; have under the order of this court taken proofs 

497 concerning the same in this cause, and have participated in 

the proceedings now recently had in the matter of the adjust- 

ment of bond claims by and before Special Master John W. Champ- 
lin under order of this court of June 30th ultimo. 

That said master has recently and on the 6th instant filed his re- 


port. 
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That considerable testimony was taken by and before said master 
and argument had and report made based upon such pruoſs, and 
also based upon other proofs which before the date of said order of 
June 30th ultimo had been taken and filed in the cause. 

That said special master, by inadvertence and oversight, has 
omitted and neglected to report and declare what testimony and ex- 
hibits he heard and considered in reaching the finding and report 
filed as in accordance with the spirit of general equity rules 76, 
80, and 81, and the rules and practice of this cuurt he should have 
done in order to afford any basis of exception to and review of his 


report. 
That the time to except to such report given by general equity 
rule 83 expires on the 5th day of December proximo. 
Your petitioners therefore pray that the said special master, John 
W. Champlin, be required to file a supplemental report giv- 
498 ing and referring to all the testimony he heard and consid- 
ered in reaching the finding and report filed, and that if he 
have not already done so that he cause to be filed all the papers, tes- 
timony, proceedings, objections, and rulings made by him in the 
progress of such reference, and that the time for exception to such 
original and supplemental report be — to 15 days after such 
supplemental report shall have been so filed. 
And your petitioners will ever pray, &c. 
BENJAMIN RICHARDSON, 
HENRY DAY, 
WROUGHT IRON BRIDGE CO. OF 
CANTON, OHIO, 
' JOHN BOWER & CO., 
ESTATE OF C. P. DIETRICH, 
JOHN F. BETZ, 
By LYMAN D. NORRIS, 


Their Agent and Solicitor. 
NORRIS & UHL, 
Solicitors & of Counsel for Petitioners. 


499 Western District or MICHIGAN, N * 
Kent County, n 


Lyman D. Norris, being duly sworn, on his oath saith that he is 
the agent and one of the solicitors (as member of the firm of Norris 
& Uhl) of the above named and signed petitioners; that he has 
made such petition for them and on their behalf and in their ab- 
sence from this State and district, heing thereunto fully authorized ; 
that he knows the contents of said petition, and that the same is 
true according to the best and utmost of his knowledge, informa- 


tion, and belief. 
LYMAN D. NORRIS. 


Subscribed and sworn to before me this 21st day of November, 
A. D. 1882. 


EDMUND D. BARRY, 
Notary Public, Kent County, Mich. 


: —— 2 —2—üͤ 
, 
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500 Endorsed: No. 213, B. U. S. circuit court, western dist. of 

Mich. In equity. Ashbel Green et al., compl'ts, vs. The 
Chicago, eine Canada R. R. Co., def’t. Petition of Rich- 
ardson et al., bond claimants. Filed Nov. 21, 82. H. M. Hins- 
dill, clerk. Norris & Uhl, for petitioners. 


501 7 Orders. 
THE UNITED STATES OF AMERICA, t : 
Western District of Michigan, Southern Division, 
U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 21st day of November, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the In- 
dependence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


ASHBEL GREEN and WILLIAM Boxp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue Cuicaco, SAGINAW AND CANADA RAILROAD Co:, 
Defendant. 8 


On reading and filing the petition of Benjamin Richardson, 
Henry Day, Wrought Iron Bridge Company of Canton, Ohio; John 
Bower & Co., Estate of C. P. Deidrich, and John F. Betz, and on 
hearing L. D. Norris, Esq., solicitors for petitioners, T. J. O’Brien 
appearing in behalf of defendants, D. E. Sickles and B. F. Stevens 
assenting thereto, it is ordered that the special master, John W. 
Champlin, — — required to file a report, supplemental to his re- 
port of November 6th inst., citing and referring to all the testimony 
he heard and considered in making up his finding and report, and 

that if he has not already done so that he cause to be filed 
502 all the papers, testimony and proceedings, objections and 

rulings made by him in the progress of such reference, and 
that the time for exceptions to such original and supplemental re- 
port to be enlarged fifteen (15) days after such supplemental report - 
shall have been filed. : 

In this cause, on motion of N. A. Fletcher, Esq., it is ordered that 
the deposition of Matthew F. Stell, this day received and filed, be, 
and the same is hereby, opened. 
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503 Unitep States oF AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonp 
v8. 
Tue CuicaGco, SAGINAW AND CANADA RAILROAD ComMPANy. 


To the judges of said court: 


In pursuance of an order of this court, bearing date the 21st day 
of November, A. D. 1882, requiring me to file a supplemental re- 
port, I do hereby report that my former report filed in this cause on 
the sixth day of November, A. D. 1882, was based upon the bill of 
complaint, answer, order of court appointing a receiver, and the 
depositions of witnesses taken and filed in said cause prior to the 
date of my appointment as special master, together with the ex- 
hibits referred to in the deposition- of said witnesses, and that all 
of said depositions and exhibits were brought in and used before 

me as well as said bill of complaint, answer, and order a 
504 pointing a receiver, and the depositions, exhibits, and 
davits taken and produced before me. 

I further certify and report that I examined the following-named 
witnesses viva voce, and that their evidence upon such examination 
was taken down by me, was signed and sworn to by said witnesses, 
and such evidence, together with the exhibits referred to by said 
witnesses, has been returned and filed by me with my original re- 

rt, viz: Jacob R. Casselberry, Daniel E. Sickles, John A. Elwell, 

ad ward P. Ferry, Lyman D. Norris, two of Thomas M. Nelson, and 
two of David D. Erwin, and the exhibits referred to in the deposi- 
tion- of said witnesses. There were also brought in and used before 
me certified copies of executions issued from the circuit court for 
the county of Saginaw in a suit wherein Thomas M. Nelson is plain- 
tiff and The Chicago, Saginaw and Canada Railroad Company is de- 
fendant, and wherein Thomas M. Nelson and James B. Soule are 
plaintiffs and The Chicago, Saginaw and Canada Railroad Company 
is defendant, and certified copies of levies thereon; also a certified 
copy of the petition of Benjamin Richardson filed as an inter- 
vening creditor in this cause; also certified copy of order 

505 appointing a receiver in this cause; also a certified 
copy of the first report of the receiver's, showing what 
property he had taken possession of in the said order. There 
was also introduced, produced, and used before me a printed 
copy of the report of the commissioner of railroads for the State 
of Michigan for the year ending Dec. 31, 1875, at pages 67 to 
77; also the original record kept by the board of directors of their 
— and of the executive committee; also the journal kept 
y the treasurer of defendant company of the financial matters of 
said company ; also receipts and vouchers produced by Edward P. 
Ferry — a number of unissued bonds produced by him; also a 
181 
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number of bonds produced by D. D. Erwin; also there was produced 
before me the petition- of Thomas M. Nelson and of Thomas M. 
Nelson and James B. Soule, filed in this cause, and also the answers 
to said petitions of “ Benjamin Richardson and his grantee and 
vendee, Loren Day, of the city of New York; the Wrought Iron 
Bridge Company of Canton, Ohio; John Bower & Co., the Estate of 
Charles P. Deitrich, and John F. Betz.“ There were also produced 

and used before me the following affidavits, viz: John F. 
506 Betz, Ashbel Green, C. B. Alexander, and F. A. Nims. 


I further certify and report that in making my finding and i 


report I considered all of the depositions and exhibits filed in said 
cause previous to my appointment, and also all the depositions, affi- 
davits, and exhibits introduced and taken before me. 

I further certify and report that the said witnesses examined be- 
fore me were duly sworn and examined, and the depositions were 
reduced to writing by me and read over to said witnesses and sub- 
scribed in my presence, and that the exhibits referred to in said dep- 
ositions were introduced in evidence in said cause during the taking 
of said depositions. 

I further certify and report that I have caused to be filed all the 
papers, testimony, and proceedings taken or used before me. 


ated Nov. 23d, 1882. 
JOHN W. CHAMPLIN, 
Special Master. 


[Endorsed :] United States of America. The circuit court of the 
United States for the western district of Michigan,southern division. 
In equity. Ashbel Green and William Bond vs. The Chicago, Sagi- 
naw and Canada Railroad Company. Supplemental report of J. W. 
—- special master. Filed Nov. 23d, 1882. H. M. Hinsdill, 
clerk. ä 


* 


507 Orders. 


THE UNITED States or AMERICA, : 
Western District of Michigan, Southern Division, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 25th day of November, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the In- 
dependence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


. 


5 
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AsHBEL GREEN and WILIA Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
THe Cnicaco, SAGINAW AND CANADA RaAILrRoap 
Co., Defendant. 


In this cause, on motion of T. J. O'Brien and Lyman D. Norris 
Ordered, That the hearing of motion to take further proofs 
herein be fixed for November 30, A. D. 1882, at 2 p. m. 


508 Unitrep Srates or AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


AsHBEL GREEN & WILLIAM Bonp, Trustees & Complainants, 
v8. 
Tue CnicaGco, SAGiInaw & CANADA RAILROAD Company, Defendant. 


To the judges of the said court: 


The joint & several petition of Benjamin Richardson & Henry 
Day, intervening iu this cause as bond claimants of the defendant's 
bonds, respectfully shows— 


I. That they are citizens of the State of New York & residents in 
the city of New York ; that said Henry Day has heretofore become 
& ever since remained & is now the owner by purchase, at the 
time, in the manner, & for the consideration mentioned & set out in 
his affidavit, heretofore made & filed by him in this cause (to which 
affidavit reference is made, the same being made a part of this peti- 

tion), of all the right, title, interest, & equity of the said 
509 Richardson of, in, & to all of the defendant's bonds claimed 

by him, said Richardson, & concerning which he, said Rich- 
ardson, te heretofore caused evidence to be taken & put into this 
cause. 

II. Your petitioners further say that on the 30th day of June last, 
by a decretal order of this court, to the whole of which reference is 
herein had, the matter of the rights of all persons claiming to be 
holders for value or owners of bonds issued under the mortgage 
sought to be foreclosed in this cause, whether they have made proofs 
in reference to such claims or not, was referred to John W. Champlin, 
of Grand Rapids, as a special master, examiner, & referee with power 
to examine claimants under oath & to take such further & other 
proofs as he might deem essential & necessary to enable him to as- 
certain & report to this court (which he was directed to do) the 
right, title, & interest of any & all bond claimants. 

III. That said * master entered upon the discharge of bis 
duty in that regard. f 

IV. That many of the bond claimants, & among those your peti- 
tioner Richardson, had, under an order of this.court, prior to the 
date of said order of reference of June 30th last, taken proofs of their 


„„ 


r 


„ ⁹π-ͥÑ ner 
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bond claims by & before Henry M. Hinsdill, of Grand Rapids, gen- 
eral examiner, & John A. Osborne,an United States commis- 

510 sioner for the southern district of New York, residing in the 
city of New York, as special examiner. . 

V. That during the progress of the reference before said special 
master Champlin application was made to said master (to which 
there was objection) for him to take other & further proofs by & on 
behalf of one John F. Betz, a bond claimant who had taken some 
proofs, prior to said order of reference. 

VI That in passing upon said application said master stated to 
the solicitors appearing on behalf of bond claimants that he had 
consulted with the district judge as to the proper interpretation of 
said order of reference to him of June 30th ultimo, & the extent of 
his power to take proofs thereunder, &, acting under the advice of 
said district judge,said master ruled that evidence before him must 
be confined to such as should be offered by bond claimants who had 
taken no proofs prior to the date of the order of reference; that as 
to other claimants the proofs must be deemed closed. : 

VII. That the proceedings thereafter went forward before the 
master under that ruling. 

VIII. That it was known to the solicitors of the bond claimants, 
appearing before the said master, that a large number of bonds were 
yet outstanding & unaccounted for, & it was believed by them that 
these bonds, together with the treasurer’s vouchers, receipts, books 

of accounts, & official memoranda, were in the possession of 
511 the treasurer of the company, Edward P. Ferry, who, though 

a bond claimant, had never appeared & been examined as a 
witness, &, inasmuch as said master would be unable to make report 
whereby distribution might be had without the surrender & de- 
livery of these outstanding bonds by mutual agreement of all the 
bond claimants’ solicitors & the sufferance of said master, said Ed- 
ward P. Ferry came before the said master, was sworn & produced 
& surrendered in evidence one thousand & twenty-nine bonds & 
certain books of account, vouchers, receipts, & official memoranda. 

IX. That, because it was just, bond claimant Sickels was allowed 
(although he had given in this cause full testimony touching his 
bond claims before the 30th June ultimo, & under the rule of the 
master as aforesaid his proofs were closed), by his own testimony & 
that of his witness, John A. Elwell, to explain & meet such of the 
evidence of said Ferry as was thought to affect prejudicially hisclaims, 
but, against objection, such testimony went much further & covered 
the original case of said Sickels. | 

X. That among the papers produced by said treasurer Ferry & 
left with the said master was one that appears in the master’s notes 
of the testimony in the following words & figures: 


512 “ Ex. C. G. 


“Benjamin Richardson, Oct. 12, 75, 45 bundles of bonds sup 
= — 2 50 bonds each, & one bundle 39 bonds; total, 2,289 
nds.” 


— — ä — 


et —— 2 


* * 3 
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& this was all the testimony given to the master of & concernin 
this paper; that a full copy of this paper is now hereto attached, 
marked Exhibit “A,” & made part of this petition ; that said Rich- 
ardson was represented before said master by his solicitor, L. D. 
Norris; that the signature “ Benjamin Richardson ” at the bottom of 
said receipt was not proved nor attention called to it, nor was it 
referred to to the knowledge of or in the presence of said solicitor, nor 
was said paper referred to nor opened to the master, nor was any 
reference made to it upon the argument before the master nor in 
any manner made a point of nor used by any of the solicitors who 
opposed the allowance of the Richardson bonds, nor were the signa- 
tures of O. W. Childs & M. J. Baney on said paper proved or referred 
to. Your petitioners further state that the first knowledge they had 
of the matter of said so-called receipt was on the 4th day of Novem- 
ber instant from their said solicitor, & the first knowledge that their 
said solicitor had that it was considered by the master or any one else 

of any force, validity, or effeet whatever as touching said Rich- 
513 ardson'selaimed bonds wason Saturday afternoon, the 28th day 

of October ultimo, as he was about leaving the city of Grand 
Rapids upon a telegram calling him to the Supreme Court of the 
United States on professional business. Said solicitor had called 
upon said inaster, &, finding him engaged in reading to Mr. O’Brien, 
one of the solicitors of Daniel E. Sickles, froin a rough draft of his pro- 
posed report touching the bonds claimed by said Sickles, asked him 
if he had also reached a conclusion upon the bonds he, said solic- 
itor, represented, & was then informed by said master that he thought 
he should be compelled to throw out four hundred of said Richard- 
son’s bonds because their number appeared in the body of Exhibit 
“A” hereto, which he then showed to said-solicitor; that the fact 
that said Exhibit “A” had any connection with said Richardson’s 
claims & the claim made for it by the master was a complete sur- 
prise to said solicitor; that he assured said master that if said 
receipt was genuine, of which there was no proof, it was, without 
doubt, executed under a mistake, & subsequently, just before leav- 
ing for Washington, said solicitor addressed a letter to suid master 
giving more at large his views upon this new point of the master, 

concerning which said solicitor had never before been heard. 
514 That said solicitor proceeded to Washington, &, after con- 

cluding his business there, reached New York on Saturday, 
the 4th day of November instant, & immediately called the atten- 
tion of your petitioner, Richardson, to the claim made by said 
master, which was then & there fully explained by said Richardson, 
to the effect that if such paper was genuine, of which he had no 
recollection whatever, it was signed by him through accident & mis- 
take; that the four hundred bonds referred to were actually deliv- 
ered to him on & prior to the twenty-first day of August, 1875 ; had 
ever since (except when taken from him by the order of the court 
in New York city, as detailed in his former testimony) remained in 
his sole & exclusive ion, free of any contracts, oral or written, 
knowingly made, to hold the same for any other person, natural or 
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artificial, or for any other purpose than as collateral to the moneys 
advanced & to be advanced to & for tie use of the defendant herein. 

That among the official papers found by said Richardson among 
his papers on said 4th day of November instant showing delivery 
& lawful authority to hold said four hundred bonds as collateral as 
aforesaid are two (true copies of which are hereto attached & marked 

Exhibits “ B“ & “C,” as is also a true copy of the original of 
515 the first half & so much of Exhibit “A” as extends down to 
& including the signatures of O. W. Child & M. J. Baney). 

That in taking his proofs given prior to said June 30th, 1882, 
said Richardson put in formal proof of the delivery of said bonds 
by oral testimony, & no search was made for any documentary 
proof, because such delivery was not challenged by any one, & there 
was (when his proofs were closed) no proof whatever questioning 
such delivery. 

That such examination of papers by your petitioner, Richardson, 
& his solicitor, Norris, in the city of New York, * severul 
days, & that on the 6th instant said solicitor, Norris, telegraphed to 
his law partner, Edwin F. Uhl, as follows: “Can bring witnesses 
te correct mistake in receipt of Richardson if judge & master will 
hear them;” which on said last-named day was duly communicated 
by said Uhl to said master, & request was made to him to hold 
his report until formal application could be made to put in such 
indicated proofs. : 

That the master declined so to do, & afterwards, but on the 
same day, filed his report rejecting four hundred of said Richard- 
son’s bonds by reason of said receipt so as aforesaid brought to his 

attention. 7 
516 That said solicitor, Norris, reached Grand Rapids on his re- 

turn from New York late on the evening of the 11th instant, 
& from thence hitherto has been unable to consider & examine 
said master’s report by reason of its use in having printed copies 
made therefrom until he was supplied with such printed copy, on 
the 17th instant, & has, after careful examination of such report, 
diligently prepared his petition. 

That the time for exception to such report under the rules ex- 
pires on the Sth day of December next. 

That by agreement of the solicitors of the parties claiming more, 
but, by the master’s report, allowed to hold, in fact, 748 of the 892 
of the bonds allowed as valid liens under the mortgage, no sale is 
to take place prior to January 23d, 1883, with intent to have 
the rights of all claimants adjusted by this court prior to such sale. 

Your petitioners therefore pray, the premises being considered— 

I. That the said Henry Day may be allowed to prove the time, 
manner, & consideration of his claimed succession to the rights 
which said Richardson had in said bonds prior to his sale to said 
Day, as he (said Day) has in his said affidavit alleged. 

II. That they may be allowed to prove the originals of the 

517 exhibits in this petition recited, & to put in such proofs as they 
may be advised in answer to and in explanation of the said 
receipt, Exhibit “A.” 
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III. That all such testimony may be taken under a former order 7 
of this court by & beſore either of the examiners heretoſore ap- 4 
pointed acting under said former order of date January 11th, 1879, 
upon the notice in such order provided or de bene esse under the 
statutes & rules of this court, and that such testimony be returned 
and filed in this court, to be read and considered upon the question 
of the confirmation, in whole or in part, of said special master’s re- 
port, and for such other relief & order as the court shall deem meet & 


just. 
BENJAMIN RICHARDSON, 


HENRY DAY, ‘ 
By LYMAN D. NORRIS, 
Their Agent & Solicitor. 


NORRIS & UHL, 
Petitioners’ Solicitors & of Counsel. 


WesTERN District oF n * 
Kent County, : 


Lyman D. Norris, being sworn, on his oath saith that he is one of 
the solicitors & agent of the above signed & named petitioners, who 
are both citizens of New York & residents of the city of New York 
& not now nor for the last three months, to the knowledge of de 

nent, within this State or district; that he is more familiar 
518 than are either of said petitioners with all the facts averred 

in said petition, save such as are averred & appear to be in 
the exclusive personal knowledge of said petitioners, one or both; 
that as to all statements in said petition referring to deponent’s per- 
sonal action & apparently within his personal knowledge he knows 
the foregoing petition to be true, & that as to all other of its aver- 
ments he believes it to be wholly true, making and verifying this 
petition in pursuance of his authority as aforesaid & in the absence 
of the petitioners from the State & district. 

LYMAN D. NORRIS. 


Subscribed & sworn to before me this 21st day of November, 1882. 
MARK NORRIS, 
- Notary Public, Kent County, Michigan. 


519 | Exuisit “A.” 


(Copy.) 
New York, August 20th, 1875. 


At the request of Capt. Benj’m. Richardson, of this city, the under- 
signed have examined the following bonds of the Chicago, Saginaw 
& Canada Railroad Co. and find as follows: 


45 bundles (supposed to contain) 50 bonds ea. of $1,000 


— ̃ M- 0ß——— ⅛—ꝓ§t $2,250,000 
1 bundle containing 39 bonds, $1,000 ea 39,000 
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them, and found such as we did count to contain 50 (fifty) bonds in 

ea. package. The bundles all being apparently the same size, we 

presumed all contained 50 bonds ea., and numbered as follows, viz : 
No. 4001 to 4050 No. 3951 to 4000 


We did not count all bonds in the bundles, but only a part of 


43301 “ 3350 4251 4300 
„4201 “ 4950 “ 3501 “ 3550 
“ 4701 “ 4750 “ 5201 5250 
“ 5100 5150 „ 4651 “ 4700 
„ 3751 “ 3800 “ 3601 “ 3650 
“ 3551 “ 3600 „ 33513400 
520 “ 4301 “ 4350 “ 3701 “ 3750 

“ 3851 “ 3900 5251 5300 
“ 4551 4600 4351 4400 
“ 3901 “ 3950 4151 4200 
* 4401 “ 4450 4451 4500 
“ 4501 “ 4550 5451 5500 
“ 5051 “ 5100 5101 5150 
“ 4751 “ 4800 5401 5450 
“ 3951 „3300 4901 4050 
“ 4101 “ 4150 3651 3700 
“ 3801 “ 3850 4851 4900 
“ 4051 “ 4100 5351 5400 
“ 3901 3250 5151 5200 
“ 4601 “ 4650 4951 5000 
“ 5301 “ 5350 3401 3450 
“ 3451 “ 3500 4812 4850, 39 bonds. 


All others 50 bonds ea. b’dl. 
O. W. CHILD, 22 Pine St. 
M. J. BANEY, 45 Ex. Place. 


Received of Edward P. Ferry, treasurer of the Chicago, Saginaw 
& Canada Railroad Co., 2,289 of the first- mortgage bonds of the 
company, numbered as detailed by the memorandum above, 

521 dated New York, Aug. 20, 75, and signed by O. W. Child 
und M. J. Baney, placed in my custody as chairman of the 
executive committee of said railroad company, in accordance with 
the resolution of the board of directors passed October 11, 75, for 


custody, disposal, or sale. 
BENJAMIN RICHARDSON. 
522 A true copy of the first half of Exhibit “A.” 


New York, Aug. 20th, 1875. 


At the request of Capt. Benj’m. Richardson, of this city, the un- 
dersigned have examined the following bonds of the Chicago, Sagi- 
na & Canada Railroad Co. & find as follows: 


45 bundles (supposed to contain) 50 bonds ea. of $1,000 
6— — ——̃ l 
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packa 
Nos. 
593 6 


4001 to 4050 
3301 “ 3350 
4201 “ 4250 
4701 “ 4750 
5100 “ 5150 
3751 “ 3800 
3551 “ 3600 
4301 “ 4350 
3851 “ 3900 
4551 “ 4600 
3901 “ 3950 
4401 “ 4450 
4501 “ 4550 
5051 “ 5100 
4751 “ 4800 
3251 “ 3300 
4101 “ 4150 
3801 “ 3850 
4051 “ 4100 
3201 “ 3250 
4601 “ 4650 
5301 “ 5350 
3451 “ 3500 


All others 50 bonds ea. b'dl. 


524 


road Company: 


In compliance with a resolutio 
of this company, please deliver to 
city of New York, one hundred of the first-mortgage bonds of our 
road, said bonds to be held by said Richardson as collateral security 
for moneys advanced, as mentioned in said resolution of this date. 

E. L. CRAW, President. 
JNO. A. ELWELL, Secretary. 


[Written across the face:] Accepted. Edward P. Ferry, treasurer. 


30—181 


* 
* 


Exmmr“ B.“ 


GranpD Haven, Micn., July 5th, 1875. 
Edward P. Ferry, Esq., treasurer Chicago, Saginaw & Canada Rail- 


Mr. 


M 


O. W. 
J. 


3351 “ 3400 
3701 “ 3750 
5251 “ 5300 
4351 “ 4400 
4151 “ 4200 
4451 “ 4500 
5451 “ 5500 
5101 “ 5150 
5401 “ 5450 
4901 “ 4950 
3651 “ 3700 
4851 “ 4900 
5351 “ 5400 
5151 “ 5200 
4951 “ 5000 
3401 “ 3450 


4812 “ 4850, 39 bonds. 


ssed by the board of directors 
Benjamin Richardson, of the 


een ee Leen eee 
Ls * “es 
3 
* + 
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We did not count all bonds in the bundles, but only a part of 
them, & found such as we did count to contain 50 (fifty) bonds in ea. 
The bundles all being apparently the same size, we pre- 
eumed all contained 50 bonds ea., & numbered as follows, viz: 


CHILD, 22 Pine &. 
BANEY, 45 Ez. Place. 
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525 Exuisit C.“ 


Edw’d P. Ferry, treas’r Chi., Sag. & Can. R. R. Co.: 


In accordance with the resolution this day — by the board, 
— will deliver to Benjamin Richardson, of New York city, three 

undred of the first-mortgage bonds of the Co. of one thousand dol - 
lars each as collateral security. 


Muskegon, Aug. 3d, 1875. 
E. L. CRAW, President. 


JNO. A. ELWELL, Secretary. 


[Written across the face:] Accepted. Edward P. Ferry, tr's'r Chic., 
Sag. & Can. R. R. Co. 


To Mess. Hughes, O’Brien & Smiley, solicitors for the def’t herein, 
and to F. A. Nims, solicitor for the complainants: 


Please take notice that the within & foregoing is a true copy of 
the petition which we shall present to the judges of said court on 
Saturday, November 25th instant, at 2 p. m. of that day, at cham- 
bers, in the city of Grand Rapids, and ask that the prayer thereof 
may be granted. 


Dated. Nov. 22, 1882. 
NORRIS & UHL, 


Sol’rs for said Petitioners. 


526 Western District or MICHIGAN, \ ans 
County of Kent, 


Edmund D. Barry, being duly sworn, on his oath saith that on 
Wednesday, Nov. 22, 1882, he served a true copy of the within and 
foregoing petition, with the above notice of the presentation of the 
same thereon endorsed - as is herein given, on Hughes, O’Brien & 
Smiley, solicitors for the defendant, by handing such copy of said 
petition to and leaving the same with W. C. Vanderburg, a clerk in 
charge of the office of said Hughes, O’Brien & Smiley, at their office, 
in the city of Grand Rapids, Mich. 

That on the same day, to wit, November 22, 1882, he served a 
true copy of said petition and notice on F. A. Nims, solicitor for the 
complainants, by putting said papers into the post office at Grand 
Rapids, Mich., in an envelope securely sealed, with postage fully 
prepaid, directed as follows: “Mr. F. A. Nims, Muskegon, Mich.” 

That since the said 22d day of November, and in reply to a re- 
quest that the receipt of the said papers should be acknowledged, a 

tal has been received at the office of Norris & Uhl from said Nims 
in words and figures as follows: 


4>- * & | Oct wre 
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„Nov. 23, 1882. 
“ Mess. Norris & Uhl, Grand Rapids, Mich.: 


527 “I have yours of the 22d, inclosing copy of petition in 
Green et al. vs. C., S. & C. R. R. Co., with note of hearing for 


25th inst. I shall make no objection. 
“Very truly, F. A. NIMS, 


“Sol’r for Compl'ts.” 
EDMUND D. BARRY. 
Subscribed and sworn to before me this 25th day of November, | 


1882. 
MARK NORRIS, 
Notary Public, Kent County, Mich. 


528 Endorsed: No. 213, B. U.S. cir. c’t, W. D. of Mich., S. div. 

In equity. Green & Bond, comp!’ts, vs. Chicago, Saginaw & 
Canada k. R Co. Petition for leave to take further proof. Filed 
Dec. 1, 1882. II. M. Hinsdill, clerk. Norris & Uhl, for petitioners. 


And further deponent saith not. 


529 Western District or MICHIGAN, 88: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN, WILLIAM Bonn, Trustees and Complainants, 
v8. 
THe CHIcAGO, Saginaw & CANADA RAILROAD Company, Defendant. 


John W. Champlin, being duly sworn, deposes us follows: 

That he is the person to whom was referred the matter of report- 
ing upon the bond mortgage sought to be foreclosed in this cause, 
&c., as special muster, examiner, and referee, in pursuance of the 
decree of this court dated June 30th, 1882. 

That he has read the petition of Benjamin Richardson and Henry 
Day, recently filed in this cause, praying, among other things, that 
the said Henry Day might be allowed to prove the time, manner, 
and consideration of his claimed succession to the rights which said 

Richardson had in the bonds produced by him before the 
530 deponent prior to his said sale to said Day. | 
hat he has considered what therein appears respectin 
the introduction of further and other proof before him as suc 
special master, examiner, and referee upon the hearing before him. 

That upon the question being mooted as to his right to take such 
further proof he announced to counsel present that, in his opinion, 
it was not the object of the reference to open the case for a general 
taking of proofs, and that the parties must stand by the proofs as 
made if sufficient to enable deponent to report upon the questions 
referred to him, but if not sufficient he would hear further proofs. 

That afterwards John F. Betz filed an affidavit as u basis of an 


3. 
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application which was thereupon made for leave to introduce fur- 
ther proofs as to the authority of E. L. Craw, the late president of 
the defendant railroad company, to pledge bonds, and that depo- 
nent held the decision until the proofs of said Betz were read, and 
thereupon granted the application and decided that he might intro- 
duce further and other proofs in respect to such matter, but that no 
proofs were offered in behalf of said Betz and that no proof was 
offered by any person appearing before this deponent as such mas- 
ter which was rejected or denied. 
That Edward P. Ferry, the former treasurer of said 
531 defendant railroad company, was produced as a witness, as 
deponent now remembers, by consent of all parties con- 
cerned, and that he put in evidence a large number of bonds which 
it was claimed had never been issued by the company, but had been 
held by him as the treasurer thereof, and he also produced a num- 
ber of exhibits, which were received in evidence by this deponent 
and duly marked. 

That 7. their being so offered in evidence no objection was 
interposed by any person before him to their being received in evi- 
dence, and they were accordingly received without objection. 

That no point was made as to said exhibits vor to any other ex- 
hibits introduced in evidence before him that preliminary proof of 
the handwriting of the parties who had signed the same had not 
been made. 

And deponent was of the opinion, from the conduct of the coun- 
sel — the several claimants, that they were desirous of 
having the said Ferry sworn asa witness and that he should also 
produce all receipts and other exhibits relating to his official action 
as treasurer of said defendant railroad company. 

That the exhibits so produced by the said Ferry were all placed 
in an envelope, and on the adjournment of that day’s session the 

said envelope containing said receipts was borrowed by L. D. 
532 Norris, Esq., counsel for Richardson and others, for the pur- 

5 pose of further examination, and was retained by him over 
night. 

That aſter the conclusion of the testimony on the part of said 
Ferry Daniel E. Siekles was recalled as a witness, for the reason, as 
was claimed, that the evidence of said Ferry so affected his claim as 
to entitle him to he heard in reply. 

Such objection as was made to the recall appears in his deposition 
heretofore filed with my report. 

Deponent further says that he recollects the occasion of Mr. Nor- 
ris coming to his office at or about the time stated in said petition, 
and that he was engaged in reading to Mr. O’Brien, one of the coun- 
sel for General Sickles, a portion of the report which he had prepared, 
so far us it affected the claim of General Sickles, just referred to. 

. That he had met Mr. O’Brien at the office of the clerk of this court 

and told him that he had prepared his report as to that claim and 
most of the large claims, and if he would accompany him to the 
office he would read it to him. 5 

Deponent further says that he had before that told Mr. Norris that 
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he had his report cotnpleted as to the principal claims, and 
533 that if he would call at his office he would read him his con- 
clusions as to the principal claims. 

That upon reading to the said Norris his conclusions as to the re- 
jection of four hundred of the bonds claimed by the said Richardson 
Mr. Norris said that the receipt was a mistake, and cited Richard- 
son’s deposition as proof thereof; whereupon deponent suggested to 
him that it might be proper to apply to the court for leave to intro- 
duce further evidence to show that it was a mistake and to have the 
time in which the report must be filed extended, but Mr. Norris 
replied that he was obliged to leave for Washington, and had not 
time; whereupon deponent suggested that perhaps Mr. Uhl could 
attend to it, but Mr. Norris thought this deponent should decide on 
the whole testimony as it then stood—that the bonds had been de- 
livered ; and thereupon left the office. 

Before leaving the city he also furnished to this deponent a letter 
or brief giving his views upon this point. 

Deponent further says that on the 6th of November inst. Mr. Uhl 
telephoned deponent requesting him to delay filing his report until 
proofs could be produced showing a mistake in the receipt referred to. 

Deponent replied that the report was about ready to file, 
534 and that application had best be made to the judge. 

That deponent never saw the telegram from Mr. Norris to 
Mr. Uhl, set forth in the petition under consideration. 

Deponent further said to Mr. Uh], in substance, as follows: I have 
got my report about ready to file; it has occupied my time so long 
I do not like to delay filing it, and you had better apply to Judge 


Withey in the matter.” 
J. W. CHAMPLIN. 
Subscribed and sworn to before me this 29th day of November, A. 


D. 1882. 
JOHN E. MORE, 
Notary Public, Kent Co., Mich. 


535 Endorsed: No. 213, B. Circuit court of the United States, 

west, dist. Mich., southern division. Ashbel Green et al., 
compl'ts, vs. Chicago, Saginaw & Canada R. R. Co., def t. Affidavit 
of J. W. Champlin. Filed Dec. 1, 1882. H. M. Hinsdill, clerk. 


536 Western District or MICHIGAN, 88: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


AsHBEL GREEN, WILLIAM Bonn, Trustees and Complainants, 
v8. 
Tue Cnicado, SAGINAW & CANADA RAILROAD Company, Defendant. 


Thomas J. O’Brien, being duly sworn, deposes and sa 
That he is one of the solicitors for the defendant in this cause and 


— 


_ 
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is also one of the solicitors for General Sickels and B. F. Stevens, 
bond claimants herein. 

That he has read the petition of Benjamin Richardson and Henry 
Day recently filed for the purpose of opening the case to take fur- 
ther proofs in respect to the claim of said Richardson. 

That he has also read the affidavit of John W. Champlin, special 
master, examiner, and referee, in reference to the inatters set forth 

in the petition referred to; and as to some of such matters 
537 this deponent is familiar. 
That he was present before said master when an applica- 
tion was made by Mr. L. D. Norris in behalf of John F. Betz for 
leave to make further proofs as to his title and right to the bonds 
produced by him and the other persons making up the “ Philadel- 
phia parties.” 

That against the strenuous objections of this deponent the master 
allowed such proofs to be taken. 

The application was to produce Mr. E. L. Craw to show that the 
bonds were delivered to the Philadelphia parties by authority of the 
defendant corporation. 

Mr. Craw was then or had been the day before in court, but he 
was not thereafter produced to give the proposed téstimony, nor was 
any evidence offered upon the subject in question. 

That deponent was also present before said master when Edward 
P. Ferry was examined as a witness and when he produced certain 
bonds and exhibits, of which Exhibit A, attached to the petition of 
said Richardson and Day, are claimed to be copies. 

That when the said papers were offered in evidence they were re- 
ceived without objection on the part of any one, and were examined 
casually by this deponent and also by Mr. Norris, and afterwards, 
at the close of the session, were borrowed by him from the master, 

and, according to the best of deponent’s knowledge, were re- 
538 turned to him on the following morning. 

Deponent further says that when said paper was produced 
in evidence by the witness Ferry there were present or in the city 
the following persons, who were in.attendance, as the record shows, 
at the meeting of October 11th, 1875, in Philadelphia, when the 
said paper was made: John F. Betz, Kelley, Craw, Ferry, and El- 
well; that no others were present at the meeting, except O’Byrne, 
Richardson, and Nims, and that deponent believes the latter was 
within easy reach and could have been readily procured. 


T. J. O'BRIEN. 
Subscribed and sworn to before me this 30th day of November, 


A. D. 1882. 
WALTER H. HUGHES, 
Notary Public, Kent Co., Mich. 


539 Endorsed: No. 213, B. Circuit court of the United States, 


west. dist. Mich., south’n div. Ashbel Green et al., compl'ts, 
vs. Chicago, Sag. & C. R. R. Co. Affidavit of T. J. O’Brien. Filed 
Der. 1, 1882. H. M. Hinsdill, clerk. 
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540 Edw'd P. Ferry, treas’r Chi., Sag. & Can. R. R. Co.: 

In accordance with the resolution this day passed by the 
board, you will deliver to Benjamin Richardson, of New York city, 
three hundred of the first-mortgage bonds of the Co. of one thousand 
dollars each as collateral security. : 


Muskegon, August 3d, 1875. 
E. L. CRAW, President. 
JOHN A. ELWELL, Scerelary. 


[Written across face:] Accepted. Edw’d P. Ferry, treas. Chi., 
Sag. & Can. R. R. Co. 


Endorsement on margin: Delivered by W. Childs August 2)st, 
1875. B. Richardson.” 


Attached to the fo ing is the following: 
400 bonds, $1,000 2 1 5 
3201 to 3250. 
3251 “ 3300. 
3301 “ 3350. 
3351 “ 3400. 
3401 “ 3450. 
3451 “ 3500. 
3501 “ 3550. 
3551 to 3600. 
541 8 b’dl’s, of 50 bonds ea. 
B. Richardson, Esq. 


Endorsement on back: 400 bonds. List turned over to B. Rich- 
ardson, as security for moneys pai‘ out by him on Chicago, Saginaw 
& Canada R. Rd Company.” 


The foregoing is the memorandum referred to in the order of this 
day to be filed by L. D. Norris, solicitor for Richardson & Day, pe- 
titioners, with the clerk of the court. 


Dec. Ist, 1882, at Grand Rapids. 
LYMAN D. NORRIS, 
Solicitor for Richardson & Day. 


542 Endorsed: No. 213, B. U. S. circuit court, western dist. 

Mich., southern div. In equity. Ashbel Green & William 
Bond vs. C., S. & C. R. R. Co. Copy memorandum to be proved by 
Richardson & Day. Filed Dec. 1, 1882. H. M. Hinsdill, clerk. L. 
D. Norris, sol’r for Richardson & Day. 


543 Orders. 
Tue Unitep States oF AMERICA, * 2 
Western District of Michigan, Southern Division,, 
U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 


* 
um 
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of Grand Rapids on the 1st day of December, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


AsHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue Cnicado, SAGINAW AND CANADA RAILROAD Com- 
pany, Defendant. 


On hearing the petition of Henry Day and Benjamin Richardson, 
citizens of New York and residents of the city of New York, inter- 
vening claimants of defendant’s bonds, the said Day claiming as 
assignee and purchaser of said Richardson’s rights & equities, and 
said Richardson claiming from the said defendant railroad company, 
and on motion of Norris & Uhl, of counsel for petitioners, F. A. Nims, 
counsel for complainants, not opposing, Hughes, O’Brien and Smi- 
ley, counsel for the defendant and for certain bond claimants, and 
Willard Kingsley, of counsel for Nelson and Nelson and Soule, de- 
ſendant's judgment creditors, being heard contra 

it is ordered that said petition be filed in this cause and 
544 the prayer thereof granted, but only so far as this, to wit: 

That said Henry Day is allowed to take and have filed in 
this cause proofs of the time, manner, and consideration of his 
claimed succession to the rights and equities which said Richardson 
had in said bonds at and prior to his alleged sale to said day. 

That said petitioners are allowed to take and have filed in this 
cause proofs and exhibits as follows: 

1. The testimony of O. W. Childs and M. J. Baney, of New York 
city, or either of them, touching a delivery to or taking by peti- 
tioner Richardson, about August 20, 1875, of any first-mortgage 
bonds of defendant corporation. 

2. The original of Exhibits “A,” B.“ and“ C,“ in the said peti- 
tion given, may be produced and proved by petitioner Richardson ; 
also any memorandum made by said petitioner, Richardson, touch- 
ing his having about August 20, 1875, bonds of said defendant cor- 
poration, and also whether he received the bonds mentioned in such 
memorandum, if produced and proved as therein stated. (A copy of 
such memorandum, now in the possession of petitioner’s solicitor, L. 

D. Norris, shall be filed with the clerk this day.) 
545 3d. That said petitioner, Richardson, may, as a witness under 
this order, be allowed to explain the receipt, being Exhibit 
“C9,” in the proofs and reports in this cause filed on the 6th and 
23d of November ultimo by John W. Champlin as special master. 

That the complainant and defendant and all intervening bond 

‘claimants and other claimants may also take proofs under this 
order to support and establish the said Exhibit“ C 9.” 
That all said proofs may be taken under and in pursuance of the 
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general order of this court relating to intervening bond claimants— 
proofs of date, January 11, A. D. 1879, by and before the general or 
special examiner therein appointed—but upon (6) six days’ notice, 
in the manner in said order provided, to the solicitors of all the 
parties who have at any time appeared in this cause before said ex- 
aminer or said special master. 

That time for proofs under this order shall expire on the 14th da 
of December instant for petitioners, and all such proofs as shall 
have been taken under this order and filed in this court on or be- 

fore the 20th day of December instant will be heard and 
546 considered upon the question of the confirmation, in whole 

or in part, of the said special master’s report of November 6th 
ultimo and his supplemental report of November 23d ultimo. From 
the 14th day of December instant (14) fourteen days is allowed for 
reply to petitioners’ proofs, on notice as provided herein. 

That the time for excepting to said special master’s report is en- 
larged to and including the 14th day of December inst. 


547 Exceptions of John O’ Byrne, Esq. 
Circuit Court of the United States, Western District of Michigan. 


ASHBEL GREEN et al. 
v8. 
THe CuicaGo, CANADA AND SAGINAW RAILROAD. 


John O’Byrne excepts to that part of the report of the special 
master in this case which finds“ That this exceptant is not in good 
faith a purchaser for value of the six bonds numbered 171 to 173, 
inclusive, and 5248 to 5250, inclusive,” because such finding is en- 
tirely unsupported by any evidence legally impeaching the bona 

of his proven claims to such ownership. 


Dated Dec. 2d, 1882. 
JOHN O'BYRNE, 
By JOHN ADAMS, 
His Att'y. 


548 Endorsed: No. 213, B. The circuit court of the United 
States for the west. dist. of Michigan, south’n division. 
Ashbel Green and William Bond, trustees, compl’ts, vs. Chicago, 
Saginaw & Canada R. R. Co., def’t. Exceptions of John O’Byrne, 
— 4 — — master’s report. Filed Dec. 5, 1882. H. M. Hins- 
ill, elerk. 
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549 The Circuit Court of the United States for the Western Dis- 
trict of Michigan, Southern Division. In Equity. 


AsHBEL GREEN and WILLIAM Bonn, Trustees, 
v8. 
THE Cuicaco, SAGINAW AND CANADA RatLroap Company, Deſ't. 


Exceptions taken by Thomas W. Ferry, Philetus Sawyer, Hiram 
Hodgdon, the Estate of Joseph E.Shaw, John A. Elwell, Frederick 
A. Nims, Edward P. Ferry, William Bond, Charles B. Alexander, 
Henry M. Alexander, John G: McCook, & and Ashbel Green, cer- 
tuin intervening creditors and bond claimants, to the general re- 
port of the Hon. John W. Champlin, special master, examiuer, & 
referee, to whom this cause was referred by the decree made herein 
on the 30th day of June, A. D. 1882, and which report bears date 
Nov. 6th, A. D. 1882. 


First exception. For that the said special master finds that on the 
26th day of August, 1882, certain executions were issued out of the 
circuit court for the county of Saginaw, Michigan, one in favor of 

Thomas M. Nelson and against the defendant herein and 
550 another in favor of Thomas M. Nelson and James B. Soule 

and against the defendant herein, and levied on the property 
of the defendant company in the hands of the receiver— 

Whereas these intervening claimants show to the court that no 
such levy of execution could in law be made, and that said execu- 
tions could not be levied on property in the hands of an officer of 
this court, and that such levies are void and of no effect. 

Second exception. For that the said special master hath certified in 
his said report that of the subsidy notes which came into the receiver’s 
hands when he took possession of said defendant company’s prop- 
erty there was realized by the receiver as net avails $16,342.68, and 
that the claimants, Thomas M. Nelson and Thomas M. Nelson and 
James B. Soule, have a- superior equity to the bondholders to the 

roceeds of the sale to the extent of the avails of the aid notes used 
y the receiver in the construction of the road, whereas he ought 
tu have certified that said aid notes, when they came into the re- 
ceiver’s hands, were valuable only on the completion of the said road 
to Lakeview, Montcalm Co., Mich., a distance of from 17 to 18 miles 
of road, and without that were of no value; that such contin - 
551 gency was performed by the receiver as the officer of this court 
upon the consent and agreement of the bond claimants; that 
receiver's certificates to the amount of $125,000 should be issued and 
become a first lien on the mortgage property, the bond claimants to 
stand second in right, and that in equity and fair dealing the bond 
claimants as mortgagees in fact were entitled to all the benefits de- 
. rived from said aid notes so given value and made available by their 
action in the premises as aforesaid. 

Third exception. For that the said special master has certified in 
his said report— 

Ist. That “before any distribution is made to the holders of 
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bonds out of the proceeds of sale of the maro premises 
$16,342.68 should be paid to Thomas M. Nelson & Thomas M. Nel- 
son and James B. Soule; and— 
2d. “ That, as to the balance of these claims, they are entitled to 
— in the distribution to the claims of Benjamin Richardson, 
ohn F. Betz, J. Bower & Co., Charles P. Dietrich, John A. Elwell, 


Fred. A. Nims, Edward P. Ferry, and John F. Betz, as assignee of 


Richard Penniston "— 
Whereas he should have certified that the said Nelson & 
552 Nelson and Soule, if they have any standing in the cause— 
Ist. They have no greater or other standing than that off 
general creditors without a lien of any kind; 2d. That they have 
not any special equities that entitle them to any part of the mort- 
gaged fund necessary to meet the claims under the mortgage. 

Fourth exception. For that the said special master has certified 
in his said report that the claims of said Nelson & Nelson and Soule 
were superior to those of bondholders who were directors and pro- 
moters, whereas he should have certified that all holders of bonds 
in good faith and for a valuable consideration, whether by purchase 
or as collateral to the indebtedness, should share equally, pro rata in 
avails of the sale after deducting the receiver's certificates, and that 
the surplus should go to general creditors, and that said Nelson & 
Nelson and Soule belonged to this lust-named class. 

Fifth exception. For that the said special master hath certified in 
his said report that the claims of said Nelson & Nelson and Soule 
should have priority to those of John A. Elwell, Fred. A. Nims, & 

Edward P. Ferry, because they, Elwell, Nims, & Ferry, were 
553 directors and promoters of the said company, whereas he 

should have certified that the claim of said Elwell was for 
labor expended by him as managing director of said road under a 
salary ; that the claim of said Nims was for services as solicitor 
under a salary for said company, and that both said claims were in 
substance money due for the operating expenses of said road, and 
therefore should be paid in preference to all others; and that the 
claim of the said Edward P. Ferry was for money overpaid as treas- 
urer, and which he was entitled to have reimbursed to him out of 
the avails of said sale; and that the claims of the said Nelson & 
Nelson and Soule were subordinate to the payment of said claims of 
Elwell, Nims, and Ferry, as well as of the claims of the claimants 
first herein named. 

Sixth exception. For that the said special master has in and by 
his said report certified that there was issued to the following per- 
— certificates for shares of the defendant corporation’s stock, as 
follows: 


Benjamin Richardson ———— 1,215 shares. 
c ad AR SM ET Bi = * 
Richardson Pennistonn 2 350 * 
// TTT mv 
r 340 “ 


.. 
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Z 10 shares. 
BOUIN: 6. TNO ceninccccdce sen —— 10 
Joseph E. Shaw on ac't Benj. Richardson -----.--- -- _ sie 
2,550 shares. 


And that said shares of capital stock were issued and received as a 
bonus without consideration paid therefor, and said master certifies 
that said stock was issued and taken in violation of law; and that 
each of said parties has produced bonds and claims to share in the 
distribution under the mortgage; aud that under the maxim“ He 
that asks equity must first do equity,” which is applicable to this 
case, the value of the stock so issued should be deducted from the 
amounts proved by said parties; yet said special master further 
certifies that he was unable to determine what amount should be 
paid by each of said parties before he ought in equity to be allowed 
to — in the distribution. ö 

hereas, from the proofs in the case, he ought to have certified 
that each of said parties, except said John A. Elwell & Joseph E. 
Shaw, should be required to pay the face or par value of said stock, 
which was one hundred dollars per share, so received by each be- 
fore such party ought in equity to be allowed to — 
555 in the distribution, and that as a matter of law the accept - 
ance and holding of a certificate of stock issued in such a case 
as this and issued and held as the said stock in question was by said 
parties without consideration is an implied promise to pay its par 
or face value; that said master should have certified that.the 20 
shares of stock (not 25) held by said Elwell and the 10 shares certi- 
fied by him as to Joseph E. Shaw on account of Benjamin Richard- 
son belonged to Benjamin Richardson and should te charged to 
him, said Richardson, and be required to pay therefor. 

Wherefore the said complainants first herein named doth and 
eacli of them doth except to the said report and appeal therefrom 
to the judgment of this court. 

Muskegon, Dec. 6th, 1882. 

FRANCIS SMITH, 
Solicitor for Thomas W. Ferry & Other 
Claimants First Above Named. 


556 Endorsed: No. 213, B. The circuit court of the United 

States for the western district of Michigan, southern division. 

In equity. No. 213, B. Ashbel Green et al., trustees, vx. The Chi- 

cago, Saginaw & Canada R. R. Co. def't. Exceptions taken by 

Thomas W. Ferry and other claimants to report of special master. 

Filed Dec. 6th, 1882. H. M. Hinsdell, clerk. Francis Smith, sol'r 
for Thomas W. Ferry & other claimants. | 
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557 Orders. 
Tue Unitep States or AMERICA, g aie 
Western District of Michigan, Southern Division,, 
U. S. Court. 


At a session of the circuit coart of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 13th day of December, in the year of our Lord 
one thousand eight hundred and eighty-two, and of the Independ- © 
ence of the United Statesof America the one hundred and seventh— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


ASHBEL GREEN and WILLIAM Bownp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue Cuicaco, SAGINAW AND CANADA RaltLroap Co., 
Defendant. 


By consent of the solicitors for the respective parties, Francis 
Smith representing certain claimants, Hughes, O’Brien and Smiley 
certain claimants, and Blair, Kingsley and Kleinhaus certain 
creditors— 

It is ordered that the parties in interest shall have to and includ- 
ing the 23d day of December instant in which to file exceptions to 
the report of John W. Champlin, special examiner, master, and 
referee, heretofore appointed herein. 


558 UxrrED STATES OF AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILHIAM Box, Trustees, Complainants, 


v8. 
Tue Cnicado, Saginaw & CANADA RAILROAD Company, Defendant. 


Exceptions taken by J. Rich Grier, of Philadelphia, Pennsylvania, 
a bond claimant, tothe report of Hon. John W. Champlin, special 
master, examiner, and referee, to whom this cause was referred by 
the decree made herein on the 30th day of June, A. D. 1882, and 
which report bears date Nov. 6th, A. D. 1882. 


First exception. For that the said special master finds that on the 
26th day of August, 1882, certain executions were issued out of the 
circuit court for the county of Saginaw, Michigan, one in favor of 

Themas M. Nelson and against the defendant herein and 
559 another in favor of Thomas M. Nelson and James B. Soule 

and against the defendant herein, and levied on the property 
of the defendant company in the hands of the receiver— 
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Whereas this claimant shows to the court that no such levy of 
execution could in law be made, and that said executions could not 
be levied on the property in the hands of an officer of this court, and 
that such levies are void and of no effect. a 

Second exception. For that the said special master has certified in 
his said report that of the subsidy notes which came into the re- 
ceiver’s hands when he took possession of said defendant corpora- 
tion’s property there was realized by the receiver as net avails 
$16,322.68, and that the claimants, Thomas M. Nelson and Thomas 
M. Nelson and James B. Soule, have a superior equity to the bond- 
holders to the proceeds of the sale to the extent of the avails of the 
aid notes issued by the receiver in the construction of the road— 

Whereas he ought to have certified that said aid notes when they 
came into the receiver’s hands were valuable only on the completion 
of the said road to Lakeview, Montcalm Co., Mich., a distance of 

from 17 to 18 miles of road, and without that were of no value; 
560 that such contingency was performed by the receiver as the 

officer of this court upon the consent and agreement of the 
bond claimants; that receiver’s certificates to the amount of 
$125,000 should be issued and becomea first lien on the mortgaged 
property, the bond claimants to stand second in right, and that in 
equity and fair dealing the bond claimants as mortgagees in fact 
were entitled to all the benefits derived from said aid notes so given 
— 1 and made available by their action in the premises as afore- 
said. 

Third exception. For that the said special master has certified in 
his said report— 

Ist. That “ before any distribution is made to the bondholders out 
of the proceeds of sale of the mortgaged premises $16,342.68 should 
be pa to Thomas M. Nelson and Thomas M. Nelson and James B. 
Soule ”— 

Whereas he should have certified that the said Nelson & Nelson 
& Soule, if they have any standing in the cause, Ist, they have no 
greater or other standing than that of general creditors without a 
lien of any kind. ° 

2d. That they have not any special equities that entitle them to 
any part of the mortgaged fund necessary to meet the claims under 

the mortgage. 
561 Fourth exception. For that the said special master has cer- 
tified in his said report that the claims of said Nelson and 
Nelson & Soule were superior to those of bondholders who were di- 
rectors and promoters, whereas he should have certified that all 
holders of bonds in good faith and for a valuable consideration 
should share equally pro rata in- avails of the sale after deducting 
the receiver's certificates, and that the surplus should go to general 
creditors, and that said Nelson and Nelson & Soule belonged to this 
last-named class. 
_ Fifth exception. For that the said special master in his said re- 
port has certified that at the time this claimant “ claims to have re- 
ceived this bond“ (i. e., bond No. 240) it was still in the hands of E. 
P. Ferry, treasurer of the company, and so remained until Decem- 
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ber 17th, 1874, when it was delivered to E. L. Craw, president of the 
company, “ to be used by him as collateral in effecting loan for the 
use of the company,” whereas he should have certified that said 
claimant became the lawful owner of said bond at some time in Oc- 
tober or November, 1874; that said bond was in his possession at 
that time, and that he was entitled to share in the ,ruceeds of the 
foreclosure sale equally with other bondholders. 
562 Sixth exception. For that the said speciai master has cer- 
tified in his said report that said claimant is not a good-faith 
purchaser of said bonds and is not entitled to share in the proceeds 


of the foreclosure sale, whereas he should have certified that said 


claimant purchased said bonds in good faith for a sufficient and 
valuable consideration and without notice of any equity or defense 
thereto, and that he is entitled to share pro rata in the proceeds of 
said sale. 

Wherefore the said claimant excepts to the said report and ap- 

als therefrom to the judgment of this court. 

Grand Rapids, December 13th, 1882. 

EDWARD W. WITHEY, 
Solicitor for J. Rich Grier. 
563 (Endorsed :) No. 213, B. U. S. circuit court, west. dist. 
Mich., so.div. In * Ashbel Green et al., complainants, 

vs. The Chicago, Saginaw & Canada R. R. Co., defendant. Excep- 
tions of J. Rich Grier to master's report. Filed Dec. 14, 1882. II. 
— Hinsdill, clerk. Edward W. Withey, sol’r for J., Rich Grier, 
claimant. 


564 Orders. 
Tue Unitep States or AMERICA, } F 
Western District of Michigan, Southern Division,, 
7 U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 20th day of December, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


ASHBEL GREEN and WILLIAM Bownp, Trustees, Com- 

plainants, : 

v8. No. 213, B. 

THe Cuicaco, SAGINAW AND CANADA RaILRoaD Com- 
PANY, Defendant. 


On motion of T. J. O’Brien, Esq., it is ordered that the depositions 
heretofore taken herein on the part of Benjamin Richardson et al., 
— Ino. A. Osborn, special examiner, be, and the same are hereby, 
opened. 


. 
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565 Exceptions to the Report of John W.Champlin, Special Master. 
UNITED STATES OF AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Compl’ts, 
v8. 
THe Cnicado, Saginaw & CaxapA RAILROAD Company, THOMAS 
M. Netson, and James B. Sous, Def 'ts. 


Exceptions taken by the above-named defendant, Thomas M. Nel- 
son, to the report of John W. Champlin, Esq., special master, to 
whom said cause stands referred, in pursuance of orders of this 
court, by way of showing cause why the said report should not 
be confirmed, which report was filed in this cause on the sixth 
day of November, 1882. 


Ist exception. For that the said special master hath, in and 
566 by the said report, certified that the origin of the claim of 
this defendant is not of such a nature as to supplant or sub- 
ordinate the rights of the bona fide holders to this claim, whereas, 
from the proofs in the case, he ought to have certified that this de- 
fendant’s equities were superior to those of all bondholders to the 
extent of the net income of the road while in the hands of. the re- 
ceiver. 5 
2d exception. For that the said special master hath, in and by the 
said report, certified that the income which has been earned since 
the appointment of the receiver belongs to the mortgage ſund, and 
although it has been applied by the receiver to the permanent im- 
provement of the road, yet no ſund has been thereby diverted which, 
so far as bona fide holders of bonds who were not directors or pro- 
moters of the company or not officers of the company or repre- 
sented upon its board of directors are concerned, ought to have 
been applied tothe payment of the debt due this defendant, whereas 
he ought to have certified that the claim of this defendant should 
be paid out of the net income, and that his claim is entitled to pri- 
ority as to this income in the distribution to the claims of all bond- 
holders. 
567 3d exception. For that the said special master hath, in and 
by said report, certified that the whole income earned since 
the appointment of the receiver belongs to the mortgage fund, 
whereas he ought to have certified that in this case, because other 
property other than that covered by the mortgage was taken 
sion of and a receiver appointed to keep general creditors from 
getting attachments or executions, that the receiver holds for whom 
it may concern, and that the income mentioned likewise belongs, in 
this cuse, not to the mortgage fund but to whom it may concern. 
4th exception. For that the said special master hath, in and by 
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his said report, certified that there were issued to the following per- 
sons certificates for the shares of the defendant corporation’s stock 
as standing opposite their respective names, to wit: 


Benjamin Richardson 1,215 shares. 
. ——————— i 2858 
— —— . — —ů—ů 350 
cc 350 
568 John Bower & Co——- .----.- 340 * 
FF Pt —— ͤ V—— K 240 * 
„ . 
7— A o ⏑xVL——j⅛˙— .—c amaielgiiiien 10 
Joseph E. Shaw, on ac't Benj. Richardson 10 “ 
2,550 shares. 


and that these shares of the capital stock so issued were issued and 
received as a bonus, and that no consideration was paid for the same; 
and said special master further certifies that said stock was issued 
and taken in violation of law, and that each of said parties has pro- 
duced bonds and claims to share in the distribution, and that under 
the maxim “ He that asks equity must first do equity,” which is ap- 
plicable to this case, the value of the stock so issued should be de- 
ducted from the amount proved by such parties; yet said special 
master further certified that he was unable to determine what 
amount should be paid by each of said parties before he ought in 
equity to be allowed to participate in the distribution, whereas, from 
the proofs in the case, he ought to have certified that each of said 
parties should be required to pay the face or par value of said stock, 
which was one hundred — per share, so received by each 
before such party ought in equity to be allowed to participate in 
the distribution. 
569 5th exception. For that said special master hath, in and by 
his said report, certified that there was no proof of the actual 
value of stock received by the last above-named parties mentioned 
in the 4th exception, and that in the absence of such proof he was 
unable to determine what amount should be paid by each of said 
parties before he ought in equity to be allowed to participate in the 
distribution, whereas, from the proofs in the case, he ought to have 
certified that each of said parties should pay the full or par value of 
the stock wrongfully received without property, money, or labor 
consideration before such party ought in equity to be allowed to 
participate in the distribution. 
6th exception. For that said special master hath, in and by his 
said report, certified that the Philadelphia parties should be required 
to pay the value of the stock issued to them to be deducted from the 
amounts proved by them, and that they are entitled to share in the 
proceeds of the sale to the extent of the balance; yet said special 
master has not certified the amount that should be so deducted, 
whereas, from the proofs in the cause, he ought to have certified that 
the = —_ stock to be so dedu should be the face or 
—181 
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570 par value of each share, namely, one hundred dollars per 
share. 
7th exception. For that said special master,in and by his said re- 
port, hath n unable to find the value of the stock so as aforesaid 
issued, whereas he ought to have certified, as a matter of law, that 
the acceptance and holding of a certificate issued in such a case as 
this without consideration is an implied promise to pay its par value. 
8th exception. For that said special master hath, in and by his 
said report, certified that Benjamin Richardson, John A. Elwell, 
Richard Peniston, J. F. Betz, assignee ; John F. Betz, John Bower & 
Co., C. P. Deitrich, John O'Byrne, William Kelley, Joseph E. Shaw, 
Fred. A. Nims, and Edward P. Ferry are entitled to share in the 
distribution upon all the bonds held by them as collateral security, 
whereas he ought to have certified that the claim of this defendant 
ought to be paid out of the proceeds of the sale before the payment 
of any bonds produced by any of the said persons who were direct- 
ors of said corporation which was insolvent, issued to him while the 
corporation was under their management, and also of the 
571 bonds issued to the Philadelphia parties who had representa- 
tives and agents on the board of directors of said insolvent 
corporation at the time the bonds were issued to them, and that the 
said several directors and said Philadelphia parties ought not to be 
allowed in equity to secure to themselves any preference or advan- 
tage over this defendant, and that the attempt by the said directors 
and Philadelphia parties to secure tnemselves ought not to be en- 
forced in this court against this defendant, who was a creditor at the 
time of the issue to them of their several bonds as collateral security 
to claims against the corporation. : 
9th exception. For that said special master hath, in and by his 
said report, certified that the persons mentioned in the eighth excep- 
tion are entitled to share in the distribution of the proceeds of the 
sale upon bonds held by them as collateral security to claims against 
the corporation, and that all of these parties were at the time direct- 
ors and officers of the corporation, excepting the Philadelphia par- 
ties, who were represented on the board of directors by their agents, 
who acted for them, whereas, from the proofs in the case, he ought 
to have certified that the corporation being insolvent none of said 
| parties should be allowed to participate in the distribution 
572 upon any bonds held by them as collateral security to claims 
against the corporation which were issued to them while the 
insolvent corporation was under their management and while this 
defendant was a creditor until after payment in full of this defend- 
ant’s claim, for the reason that the directors of an insolvent corpora- 
tion while it is under their management hold the position of trustees 
of its assets for the benefit of its creditors, and, if themselves creditors,’ 
cunnot secure to themselves any preference or advantage over other 
creditors, and an attempt to do so will not be enforced in a court of 
equity. 
10th exception. For that said special master hath, in and by the 
suid report, certified that the persons mentioned in the eighth excep- 
tion ure entitled to participate in the distribution upon bonds issued 
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to them as collateral security to claims against the corporation while 
the corporation was under their management and this defendant 
was an unsecured creditor of said corporation, whereas, from the 
proofs in the case, he ought to have certified that the corporation 
wus insolvent when the bonds were so issued and that the persons 
last mentioned should not be allowed to participate in the distribu- 
tion as against an unsecured creditor upon said collateral 
573 bonds so as aforesaid pledged while this defendant was at the 
same time an unsecured general creditor, for the reason that 
the directors and managers of an insolvent corporation while it is 
under their management hold the position of trustees of its assets 
for the benefit of its creditors, and, if themselves creditors, cannot se- 
cure to themselves any preference or advantage over other creditors, 
and that an attempt so to do will not be enforced in equity. 
Wherefore the said Thomas M. Nelson excepts to the said special 
master’s report and humbly appeals therefrom to the judgment of 
this honorable court. 
Dated December 22, 1882. 
BLAIR, KINGSLEY & KLEINHANS, 
Solicitors for Def t Nelson. 


574 (Endorsed :) No. 213, B. U.S. circuit —, S. div., west. dist. 

Mich. In equity. Ashbel Green et al. vs. C., S. & Canada R. 
R. Co. et al. Exceptions of defendant, Thomas M. Nelson, to —_ 
of special master. Filed Dec. 22, 1882. H. M. Hinsdill, clerk. Blair, 
Kingsley & Kleinhans, sol’rs for def’t Nelson. 


575 Exceptions to the Report of John N. Champlin, Special Master. 
Unitep States oF AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Box, Trustees, Complainants, 
us. 


Tur Cuicaco, SAGIN AW & CANADA RAILLNOAD Company, THOMAS 
M. Nesson, and James B. Sov te, Def ts. 


Exceptions taken by the above-named defendants, Thomas M. Nel- 
son and James B. Soule, to the report of John W. Champlin, Esq., 
special master, to whom said cause stands, referred in pursuance 
of orders of this court, by way of showing cause why the said 
report should not be confirmed, which report was filed in this 
cause on the — day of November, 1882. 


Ist exception. For that the said special master hath, in and b 
the said report, certified that the origin of the claim of these deſend - 
ants is not of such a nature as to support or subordinate the 
576 rights of the bona fide bondholders to these claims, whereas, 
from the proofs in the cause, he ought to have certified that 
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these defendants’ equities were superior to those of all bondholders 
to the extent of the net income of the road while in the hands of 
the receiver. 
2d exception. For that the said special master hath, in and by 
his said report, certified that the income which has been earned 
since the appointment of the receiver belongs to the mortgage fund, 
and although it has been applied by the receiver to the permanent 
improvement of the road, yet no fund has been thereby diverted, 
which, so far as bona fide holders of bonds who were not directors 
or promoters of the company or not officers of the company or rep- 
resented upon its — of directors are concerned, ought to have 
been applied to the payment of the debt due these defendants, 
whereas he ought to have certified that the claim of these defend- 
ants should be paid out of the net income, and that their claim is 
entitled to priority as to this income in the distribution to the 
claims of all bondholders. 
3d exception. For that the said special master hath, in and 
577 by his said report, certified that the whole income earned since 
the appointment of the receiver belongs to the mortgage 
fund, whereas he ought to have certified that in this case, because 
other property than that covered by the mortgage was taken 
sion of and a receiver appointed to keep general creditors from 
getting attachments or executions, that the receiver holds for whom 
it may concern, and that the income mentioned likewise belongs in 
this case not to the mortgage fund, but to whom it may concern. 
4th exception. For that the said special master hath,in and by 
his said report, certified that there were issued to, the following per- 
sons certificates for shares of the defendant corporation’s stock as 
standing opposite their respective names, to wit: 


Benjamin Richardson --...... ..-. ....-----..----- 1,215 shares. 
I èẽœ nn! ¶ .... bain “ 
e TTT 350 “ 
/ % ATT OR TON eRe aC 350 „ 
John Bower & Coo 6 340 “* 
eee a 
SE SS — NR IN LORETO 6 | lo 
— UU—U—U—U— . 3 
Joseph E. Shaw, on ac’t Benj. Richardson 10 * 
2,550 shares. 


578 And that these shares of the capital stock so issued were issued 

and received as a bonus, and that no consideration was paid 
for the same; and said special master further certifies that said 
stock was issued and taken in violation of law, and that each of 
said parties has produced bonds and claims to share in the distri- 
bution, and that under the maxim, “ He that asks equity must first 
do equity,” which is applicable to this case, the value of the stock 
so issued should be deducted from the amounts: proved by such 
parties; yet said special master further certified that he was unable 
to determine what amount should be paid by each of said parties 
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before he ought in equity to be allowed to participate in the distri- 
bution, whereas, from the proofs in the case, he ought to have certi- 
fied that each of said parties should be required to pay the face or 
par value of said stock, which was one hundred dollars per share, 
so received by each before such party ought in equity to be allowed 
to participate in the distribution. 
th exception. For that said special master hath, in and by his 
said report, certified that there was no proof of the actual value of 
the stock received by the last-above-named parties mentioned 
579 in the fourth exception, and that in the absence of such proof 
he was unable to determine what amount should be paid by 
each of said parties before he ought in equity to be allowed to par- 
ticipate in the distribution, whereas, from the proofs in the case, he 
ought to have certified that each of said parties should pay the full 
or par value of the stock wrongfully received without property, 
money, or labor consideration before such party in equity ought to 
be allowed to participate in the distribution. 
6th exception. For that said special master hath, in and by his 
said report, certified that the Philadelphia parties should be required 
to pay the value of the stock issued to them, to be deducted from the 
amounts proved by them, and that they are entitled to share in the 
proceeds of the sale to the extent of the balance, yet said special 
master has not certified the umount that should be so deducted, 
whereas, from the proofs in the case, he ought to have certified that 
the value of the stock to be so deducted should be the face or par 
value of such share, namely, one hundred dollars per share. 
7th exception. For that said special master, in and by his 
580 said report, hath been unable to find the value of the stock so 
as aforesaid issued, whereas he ought to have certified, as a 
matter of law, that the acceptance and holding of a certificate issued 
in such a case as this without consideration is an implied promise 
to pay its par value. 
th exception. For that said special master hath, in and by his 
said report, certified that Benjamin Richardson, John A. Elwell, 
Richard ] Peniston, J. F. Betz, assignee; John F. Betz, John Bower & 
Co., C. P. Deitrich, John O’Byrne, William Kelley, Joseph E. Shaw, 
Fred. A. Nims, and Edward P. Ferry are entitled to share in the dis- 
tribution upon all the bonds held by them as collateral security, 
whereas he ought to have certified that the claim of these defendants 
ought to be paid out of the proceeds of the sale before the payment 
of any bonds produced by any of the said persons who were direct- 
ors of said corporation which was insolvent, issued to them while 
the corporation was under their management; and also of the bonds 
issued to the Philadelphia parties, who had representatives and 
agents on the board of directors of said insolvent corporation at the 
time the bonds were issued to them; and that the said several 
581 directors and said Philadelphia parties ought not to be allowed 
in equity to secure to themselves any preference or advantage 
over these defendants; and that the attempt by the said directors 
and Philadelphia parties to secure themselves ought not to be en- 
forced in this court as against these defendants, who were creditors 
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at the time of the issue to them of their several bonds as collateral 
security to claims against the corporation. 

9th exception. For that said special master hath, in and by his said 
report, certified that the persons mentioned in the eighth exception 
are entitled to share in the proceeds of the sale upon bonds held by 
them as collateral security to claims against the corporation, and 
that all of these parties were at the time directors and officers of the 
corporation, excepting the Philadelphia parties, who were repre- 
sented on the board of directors by their agents, who acted for them ; 
whereas, from the proofs in the case, he ought to have certified that 
the corporation being insolvent none of said parties should be al- 
lowed to participate in the distribution upon any bonds held by them 
as collateral security to claims against the corporation, which were 
issued to them while the insolvent corporation was under their man- 

agement & while these defendants were creditors, until after 
582 payment in full of these defendants’ claims, for the reason that 

the directors of an insolvent corporation while it is under their 
management hold the position of trustees of its assets for the benefit 
of its creditors, and, if themselves creditors, cannot secure to them- 
selves any preference or advantage over other creditors, and an at- 
_ tempt to do so will not te enforced in a court of equity. 

10th exception. For that said special master hath, in and by the 
said report, certified that the persons mentioned in the eighth excep- 
tion are entitled to participate in the distribution upon bonds issued 
to them as collateral security to claims against the corporation while 
the corporation was under their management and these defendants 
were unsecured creditors of said corporation, whereas, from the 

roofs in the case, he ought to have certified that the corporation was 
insolvent when the bonds were so issued, and that the persons last 
mentioned should not be allowed to participate in the distribution 
as against unsecured creditors upon said collateral bonds so as afore- 
suid pledged while these defendants were at the same time unsecured 
general creditors, for the reason that the directors and managers of 
an insolvent corporation while it is under their management 
583 hold the position of trustees of its assets for the benefit of its 
creditors, and, if themselves creditors, cannot secure to them- 
selves any preference or advantage over other creditors, and that an 
attempt so to do will not be enforced in equity. 

Wherefore the said Thomas M. Nelson and James B. Soule except 
to the said special master’s report, and humbly appeal therefrom to 
the judgment of this honorable court. 

Dated December 22, 1882. 

BLAIR, KINGSLEY XK KLEINHANS, 
Solicitors for Nelson & Soule. 


584 (Endorsed:) No. 213,B. U.S. circuit —, S. div., west. dist. 

Mich. In equity. Ashbel Green et al. vs. C., S. & Canada R. 

R. Co. e al. Exceptions of Nelson & Soule, def ts, to report of 

— master. Filed Dec. 22, 1882. H. M. Hinsdill, clerk. Blair. 
ingsley & Kleinhahs, sol'rs for Nelson & Soule. 
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585 Foreclosure Bill. 


The Circuit Court of the United States for the Sixth Circuit & West- 
ern District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 


vs. 
Cuicaco, SAGINAW & CANADA RAU. NOA D Company, Defendant. 
In the matter of the report of John W. Champlin, special master. 


Come now, within the time for this purpose by the court allowed, 
Benjamin Richardson and — Day, intervening claimants of the 
defendant's bonds, &, by Norris & Uhl, their solicitors, except to the 
reports of the said special master, filed herein on the sixth & twenty- 
third days of November ultimo, in this, to wit: 

First. For that said master has erroneously found, as matter of 
fact, that Benjamin Richardson was elected treasurer of defendant 
to succeed Edward P. Ferry, such election to take effect as soon as his 

predecessor’s “ accounts as treasurer” should be adjusted by 
586 the executive committee, whereas, by the only and undis- 

puted evidence of the defendant’s book of records, he should 
have found, as matter of fact, that such election had effect only when 
said predecessor’s “ accounts as treasurer” should have been exam- 
ined and settled & the obligation said predecessor had made per- 
sonally for the benefit of the company should have been settled or 
said predecessor relieved therefrom, which was never done. 

Second. For that said master has erroneously found, as matter of 
fact, that nothing whatever was paid for 1,250 shares of defendant’s 
stock, issued to Richardson or in his behalf on or about October 
11th, 1875, in pursuance of the seventh clause of the contract of 
date March 31st, 1875, between him & the defendant. 

Third. For that said master has erroneously found, as matter of 
fact, that the secretary, Elwell, & the treasurer, Ferry, did not carry 
out the instructions given by the defendant’s board of directors at 
their meeting of July Sth, 1875, touching the deposit with said 
Richardson of one hundred of defendant’s bonds, in accordance 


with the resolution of the defendant’s board of directors of that 


date, whereas, from the whole evidence before him, which was un- 
P disputed, he should have found, as matter of fact, that the 
587 seeretary & treasurer did carry out the instructions aforesaid ; 

and further, from the evidence taken by the said Richardson 
& Day since the filing of said master’s reports, & filed herein by the 
order of this court, & to be heard & considered on the hearing of 
these exceptions, it further fully appears that said secretary & treas- 


urer did in fact carry out the instructions. 


Fourth. For that said master has erroneously found, as matter of 


Ist. That “on August 3d, 1875, Mr. E. P. Ferry resigned his office 
as — rer” (of defendant), to take effect when he should be settled 
with.” 
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There is no evidence to support this finding. 

2d. That “ Richardson was at the same time elected treasurer, to 
take effect as soon as Mr. Ferry’s accounts were adjusted by the ex- 
ecutive committee.” 

There is no evidence to support this finding. 

Fifth. For that said master has erred in not finding, as matter of 
fact, whether, referring to the last above finding of fact, Mr. Ferry’s 
accounts were or were not adjusted by the executive committee. 

The finding of said master, “ this,” the adjustment of said Ferry’s 
accounts by the executive committee, “appears by the treasurer’s 

journal, page 18, to have been done on the 16th day of 
588 August, 1875,” is not finding of fact & is excepted to as in- 

definite, uncertain, & insufficient whereon to deduce conclu- 
sions of law; if held to be finding of fact, is excepted to for that 
there is no evidence to support such finding. 

Sixth. For that said master has erroneously found, as matter of 
fact, that “on or after October 11th, 1875, Richardson gave to 
E. P. Ferry, treasurer, the following receipt: ‘ Received of Edward P. 
Ferry, treasurer of the Chicago, Saginaw & Canada Railroad Co., 
twenty-two hundred and eighty-nine (2,289) of the first-mortgage 
bonds of the company, numbered as detailed by the memorandum 
above, dated New York, Aug. 20, 75, & signed by O. W. Child & 
M. J. Baney, placed in my custody as chairman of the executive 
committee of said R. R. Co., in accordance with the resolution of 
the board of directors passed Oct. 11th, 75, for custody, disposal, or 
sale—Benjamin Richardson.“ . . 

There was no proof before said master of the execution or delivery 
of said paper by said Richardson. 

Seventh. That said master has erroneously found, as matter of 
fact & law combined, that said Richardson, under a resolution re- 
ferred to by said master as on page 51 of defendant’s records, re- 
ceived into his possession as chairman of the defendant’s executive 

committee, with other bonds, the bonds now claimed by him, 
589 numbered 3201 to 3600 inclusive. So far as such finding is 

of fact there is no evidence to support it; so far as it is of 
law it is erroneous. In this connection the said master further re- 
ports as follows: 

“So it appears that the bonds voted to Richardson as collateral 
on the 3d day of August, 1875, being 300 in number, were not in 
fact delivered to him under that vote.” 

The same objections & exceptions are made to said last-recited 
paragraph of said master’s report as is herein made in the third ex- 
ception. 

Eighth. That said master has erroneously found, as mattér of 
fact, that “ these bonds” (referring to the 300 voted August 3d, 1875) 
“remained in the hands of Ferry” (treasurer?) “until on or after 
Oct. 11th, 1875, & were then delivered to Richardson.” 

There is no evidence to support this finding of fact. 

Ninth. That said master has erroneously found, as matter of fact, 
that“ after the 2,289 bonds came to Richardson’s possession under 
the above receipt” (Oct. 11th, 1875) “he selected out four hundred 


—— — — — 
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of them, numbered 3201 to 3600, inclusive, & took them into his 
own individuel possession.” | 

There is no evidence to support this finding of fact. 

Tenth. That said master has erroneously found the fol- 
590 lowing matter of fact & law combined: “I find that the 
company” (defendant) “never ratified Richardson’s unau- 
thorized act in severing the four hundred bonds from the bonds he 
received as chairman of the executive committee for custody, dis- 
posal, or sale. I find that the bonds numbered 3201 to 3600, in- 
clusive, have never been delivered by the company to him in pled 
as collateral security for moneys advanced ; that they came to his 
hands as unissued bonds belonging to the company, which he held 
in custody as an officer of the company 

Whereas said master should have found from the evidence, under 
the rules of equity pertinent thereto, that said 400 bonds were de- 
livered to said Richardson by the rap nad in pledge as collateral 
security for moneys advanced ; that they did not come into his 
hands as unissued bonds belonging to the company (defendant) ; 
that he never held these bonds in custody as an officer of said com- 
pany; that he never received them as chairman of the executive 
committee for custody, disposal, or sale; that the act of receiving 
or taking into his possession of said four hundred bonds was unau- 
thorized by said company & has been ratified & confirmed. 

And that if so much of said finding as is matter of fact is fairly 
deduced from the evidence by said master, his conclusion of law 

divesting said Richardson of all equitable lien on suid four 
591 hundred bonds is still erroneous, partial, & inequitable. 
Eleventh. That said master has erroneously found the fol- 
lowing matter of fact & law combined: 

“I find, with the exception of 200 bonds which had been deliv- 
ered to him” (Richardson) “ as collateral security, all the bonds sold 
at the sheriff’s sale” (meaning the sale in the case of Richardson 
vs. defendant, had in New York city, August 19th, 1876) “ were un- 
issued bonds and of no legal or binding obligation against the com- 

ny, & were not subject to levy & sale on execution; that by 
selling and bidding off the 200 bonds in the manner & under the 
circumstances disclosed by the evidence” (there is no other finding 
of this manner & these circumstances than that they were sold at 
public auction by the sheriff for $50 a bond) “ he did not derive an 
absolute ownership herein or any greater rights than he before had 
as pledgee,” whereas said master should have found and held that 
the 400 bonds, numbered 3201 to 3600, inclusive, & the 1,105 bonds 
redeemed by Richardson, as found by the master, were not unissued 
bonds, but were lawfully issued and put upon the market by the de- 
fendant, & are & were of binding obligation against it; that they 
were subject to levy & sale on execution ; that said Richardson did 
in fact & law acquire absolute title & ownership by his said = 

chase at said sheriff’s sale to & of the 200 bonds first held by 
592 him as collateral, the four hundred bonds next held by him 

as collateral, & to & of the 1,105 bonds redeemed by him, as 
found by said master. 

33—181 
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Twelfth. That the said master has erroneously refused to allow 
upon the evidence & the facts by him found to the said Richardson 
pro rata equitable salvage lien upon the 1,105 bonds redeemed by 
said Richardson to the resulting benefit of all the bond claimants. 

Thirteenth. That the said master has erroneously wholly dis- 
allowed to said Richardson his claim as pledgee & purchaser at 
sheriff’s sale on closing out such collateral bonds for any amount of 
400 bonds, numbered 3201 to 3600. 

Fourteenth. That said master has erroneously disallowed to said 
Richardson his claim to defendant’s bonds numbered 3201 to 3600, 
inclusive, as owner & purchaser at sheriff’s sale on closing out such 
collateral bonds. 

Fifteenth. That said master has erroneously found, as matter of 
fact, that August 3d, 1875, “ the prospects of a foreign loan had dis- 
appeared; McChesney ” (defendant’s attorney-in-fact in Europe) had 
been recalled.” | 

There is no evidence to support this finding. 

Sixteenth. That said master has erroneously found, as matter of 

fact, that“ the 300 bonds were voted to him“ (Richardson) 
593 “on August 3d, 1875, upon the following considerations, as 

detailed by the witness, John A. Elwell, then secretary of the 
company:“ 

“Mr. Richardson at that meeting spoke in favor of the extension 
of the road to Lakeview, promised to render further assistance to 
the road financially toward the completion and equipment of the 
road to that point—to Lakeview ; that was the contemplated ter- 
minus at that time. He said in substance, ‘I will stand. by the 
road & furnish money, providing you will secure me in giving me 
more bonds; finally made a proposition that if the company would 
authorize the further delivery to him of three hundred additional 
bonds, making six hundred in all, that he would furnish money for 
the completion & equipment of the road. The directors, having 
taken some little time to consider Mr. Richardson’s proposition, con- 
sented that a resolution should be passed in his favor granting the 
further issue of three hundred bonds to secure him for such funds 
as he might thereafter advance for the purpose of the extension & 
equipment of the road.” . 

The evidence & the whole of it shows that this “ detailed ” state- 
ment of the witness Elwell was not the consideraticn for which the 

300 bonds were voted to said Richardson August 3d, 1875. 
594 Seventeenth. That said master has erroneously found, as 

matter of fact, that “ Richardson did not carry out the prom- 
ise under the influence of which the bonds were voted.” 

This finding is wholly unsupported by any evidence. : 

Eighteenth. That said master erred in the following mixed find- 
ing of law & fact: “Under the circumstances I do not think Mr. 
Richardson is entitled to hold the three hundred bonds” (voted 
August 3d, 1875) “ as collateral security for any amount.” 

Such finding gives no basis of exception, in that the counsel of 
said Richardson & Day have no means of knowing from said report 
“the circumstances” under which the master “thinks” said Rich- 
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ardson is not entitled to hold the said 300 bonds as collateral se- 
curity for any amount. 

Nineteenth. The said Richardson & Day further except to so much 
of said report as considers the claim of said Richardson & Day as 
assignee, in that— | 

I. Said report is largely argumentative. 

II. The findings of law & fact are commingled and confused. 

III. In its use of such words & phrases as it appears,” “ it must 

be remembered,” “ I think” & “I do not think,” & “ claims,” 
595 as designating and qualifying the facts necessary to be found. 

absolutely in order to an orderly review of the law deduced 
by the master therefrom. 

Twentieth. In that the said master’s report is partial & unequal, 
in this, to wit: He allows E. P. Ferry, treasurer of the defendant, to 
hold 19 bonds as collateral upon a state of facts in all respects sim- 
— to those upon which he reſuses to allow Richardson one hun- 


Twenty-first. In that said master has erroneously found, as matter 
of law, from the evidence that Daniel E. Sickles is a good-faith pur- 
chaser of 163 bonds & entitled to prove them to the full amount of 
principal, $163,000, & interest, $106,541.26, and that Benjamin F. 
Stevens is a like good-faith purchaser of 32 bonds & is entitled to 
— them to the amount of $32,000 principal & $19,247.20 interest 
thereon. 

Twenty-second. Further exception is made to the allowance by 
said master to the following-named persons — the following-named 
— of bonds «& interest as collateral to the following amount of 

ebt: 

1. Fred. A. Nims, 12 bonds; principal, $12,000; interest, $10,494.24 ; 
debt, $6,000; interest, $2,651.83. 

2. John A. Elwell, 5 bonds; principal, $5,000; interest, $4,372.60; 

debt, $1,404.16; interest, $620.53. 
596 3. Edward P. Ferry, 19 bonds; principal, $19,000; inter- 
est, 810,461.02; debt, $9,312.22 ; interest, $4,115.64. 

4. Thomas White Ferry, 60 bonds; principal, $60,000 ; interest, 
$52,471.20; debt, 820,000; interest, $13,410.61. 

5. H. Hodgson, 10 bonds; principal, 810,000; interest, $8,745.20; 
debt, 85,000; interest, $3,949.99. 

6. P. Sawyer, 10 bonds; principal, $10,000; interest, $8,745.20 ; 
debt, $5,852.01 ; interest, 83,255.00 

7. A. L. Bonaffon, 4 bonds; principal, 84, 000; interest, $3,498.08 ; 
debt, 81, 833.32; interest, $698.50. 

8. J. R. Casselbury, 3 bonds; principal, $3,000 ; interest, $2,623.56; 
debt, $1,000; interest, $410. 

Exception is taken to the master’s allowance of the following 
wm of bonds to the following-named persons as absolute owners 
thereof : 

9. To Ashbel Green, 2 bonds; principal, $2,000 ; interest, $1,749.04. 
147200 William Bond, 5 bonds; principal, $5,000; interest, 


— 
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11. To C. B. Alexander, 1 bond; principal, $1,000; interest, 
$874.52. . 


12. To H. M. Alexander, 2 bonds; principal, $2,000; interest, 


$1,749.04. 
597 13. To J. B. McCook, 1 bond; principal, $1,000; interest, 
$874.52. 

Twenty-third. That said master has erroneously found, as matter 

of fact & law, from evidence & papers before him, that 

Ist. Before any distribution is made to holders of bonds out of 

the proceeds of the sale of the mortgaged premises $16,342.68 should 
be paid to Thomas M. Nelson & to Thomas M. Nelson & James B. 
Soule to apply on their claims pro rata. 

Aud. That as to the balance of their claims they are entitled to 
riority in the distribution to the claims of Benjamin Richardson, 
ohn F. Betz, J. Bower & Co., Charles P. Deitrich, & John F. Betz 

as assignee of Richard Penniston to the amount following, to wit: 


To Thomas M. Nelson: 


Principal — — — — $5,573 12 
Interest from March 5, 1877, 5 years 7 months 26 da... 2,206 30 
87,779 42 
To Thomas M. Nelson & James B. Soule: 

lll. — — —— 818,113 44 
Interest from March 5, 1877, 5 years 7 months 26 da. — 7, 170 17 
$25,284 17 

598 Whereas said master should have found, as matter of fact 


& law, from the evidence & papers before him, that said Nel- 


son & Nelson & Soule are entitled to take, if at all, in this proceed- 


ing only pro rata with other judgment & other general creditors, & 
only such surplus as may remain to said defendant company after 
prior liens of all receiver’s certificates shall have been paid in full & 
all bondholders shall have been first pro rata satistied and paid. 

Twenty-fourth. Exception is made to the allowance by said master 
of 82,885.00 to the trustees, complainants, and of $1,667.97 to the 
trustees’ solicitor, F. A. Nims, the same having been allowed only 
upon ex parte affidavits & being otherwise inequitable & unjust. 

_ Twenty-fifth. Exception is made to the pro forma audit & 

ing of the receiver's account to September Ist, 1882, by the master. 
Such pro forma audit & passing is not in compliance with the letter 
or spirit of the reference to him. 

Lastly. Reference is made by said Richardson and his assignee, 
Day, upon the hearing of these exceptions & upon the question of 
the confirmation, in whole or in part, of the said master’s report to 
the testimony taken (by the said exceptors under and by virtue of 
two orders of this court of date January llth, 1879, and 
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599 December Ist, 1882) and filed in this court and cause on the 
16th day of December instant. 
Dated December 22d, 1882. 
BENJAMIN RICHARDSON anp 
HENRY DAY, His Assignee, 
By NORRIS & UHL, 
Their Solicitors. 


Of the foregoing exceptions the 21st, 22d, 23d, 24th, and 25th are 
now here concurred in and adopted by the undersigned intervenin 


claimants of the defendant’s bonds as their exceptions to the — a 


master’s reports. 
WROUGHT IRON BRIDGE COMPANY 
OF CANTON, OHIO, 

J. BOWER & CO., 
ESTATE OF C. P. DEITRICH, & 
JOHN F. BETZ, 

By NORRIS & UHL, 

Their Solicitors. 


And of said last-named intervening claimants of defendant’s bonds 

the undersigned, J. Bower & Co., Estate of C. P. Deitrich, and 

John F. Betz, in his own right and as assignee of Richard 

600 — do further except to the said master’s report as ſol - 
- lows: 

First. For that said master has erroneously found, as matter or 
law, that the value of the defendant’s stock found to have been issued 
to them should first be deducted from the amount of money found 
due then on loans made to the defendant, and that they are entitled 
to share in the proceeds of the sale to be had in this cause only to 
the extent of the balance remaining, whereas in law he should 
have found that the undersigned were entitled to share in the pro- 
ceeds of such sale to the full amount of their loans to the defendant, 
as found by said master, and that the value of said stock should not 
first be deducted from the amount of their said loans. 

Second. For that said master has erroneously found, as mat- 
ter of fact, that nothing whatever was paid for the full-paid cer- 
tificates of-stock of the defendant (referring to 1,250 shares issued to 
Richardson and to his order, and to 250 shares to Richard Peniston; 
350 shares to John F. Betz; 340 shares to John Bower & Co.; 240 
shares to C. P. Deitrich ; 10 shares to John O’Byrne, and 10 shares 
to Wm. J. Kelley, all first issued to these parties in October, 1875). 

There is no evidence to support the finding. The evidence and the 

whole of it shows that this stock was contracted for and earned 
601 by the said parties—1,250 shares to Richardson in April, 

1875, and 800 shares of it in July, 1873, and 420 shares in 
March, 1874, to the Philadelphia parties, and that value was, in fact, 
then paid for it. This stock was part of the consideration for the 
loaus at those times made to the defendant and found by the 
master. 
Third. For that said master has erroneously found, as matter of 
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fact, that 5 per cent. of 1,890 shares of stock subscribed by the nine 
original corporators has been paid in. There is no evidence to sus- 
tain this finding; hence the conclusion of the master that this was 
“the only bona fide” stock is erroneous in law and is excepted to. 
Fourth. For that said master has erroneously found, as matter of 
law, that the statute law of Michigan, relative to sale and disposal 
of stock, quoted as being in force at the time of the issue and delivery 
of the stock certificates of the defendant’s stock, to wit, Oct., 1875, 
was the law controlling such issue and delivery, although such stock 
‘was in fact contracted for, earned, voted upon, and a valuable con- 
sideration paid therefor long prior to its actual delivery. 
Dated December 22d, 1882. 
J: BOWER & CO., 
602 ESTATE OF C. P. DEITRICH, 
JOHN F. BETZ, 
In His Own Right and as Assignee of Richard Penniston, 
By NORRIS & UHL, Their Solicitors. 


And the aforesaid exceptors, Benjamin Richardson and his as- 
signee, Henry Day, do also concur in and adopt as their exceptions 
the last foregoing Ist, 2d, 3d, and 4th exceptions. 

BENJAMIN RICHARDSON 
And his assignee, HENRY DAY, 
BY NORRIS & UHL, Their Solicitors. 


603 (Endorsed :) No. 213, B. U.S. circuit court, western dist. of 

Mich., southern division. In equity. Ashbel Green & Wil- 
liam Bond vs. Chicago, Saginaw & Canada R. R. Co. Exceptions 
of Richardson, Day, Bower & Co., Betz, Deitrich, & Wrought Iron 
Bridge Co. to reports of John, W. Champlin, special master. Filed 
Dec. 23, 1882. H. M. Hinsdill, elerk. Norris & Uhl, ſor exceptors. 


604 The Circuit Court of the United States for the Western Dis- 
triet of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILIHIAM Bonp, Trustees, Complainants, 
3 


Tue Cmicado, Sactnaw & CAN ADñDA RAILROAD Company, De- 
ſendant. 


It is stipulated in this cause that an order may be entered ex- 
tending the time for excepting to the reports of the special master, 
examiner, and referee heretofore filed until the 27th day of Decem · 
ber, A. D. 1882. 

Dated December 23d, 1882. 

NORRIS & UHL, 
Solicitors for Richardson, Day, & Other Bond Claimanis. 
HUGHES, O’BRIEN & SMILEY, 
Sol’rs for Def i & Sickles & Stevens. 
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605 (Endorsed :) No. 213, B. Circuit court U. S., west. dist. 

Mich., so. div. In equity. Ashbel Green e al., trustees, 
compl'ts, vs. Chicago, S. & Canada R. R. Company, def’t. Stipula- 
tion extending time of filing exceptions to the master’s report. Filed 
— — — H. M. Hinsdell, clerk. Hughes, O’Brien & Smiley, 
sol's for deſ 't. 


606 Orders. 


Tue Unitep Srates or AMERICA, \ we 
Western District of Michigan, Southern Division, : 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, — — and held at the city 
of Grand Rapids on the 23d day of December, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States of America the one hundred and sev- 
enth—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


AsHBEL GREEN and WILLIAM Boxp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue Chicco, SAGINAW AND CANADA RAILROAD Co., 
Defendant. 


On reading and filing the stipulations of the parties in this cause 
it is ordered that the time for filing exceptions to the reports of J. 
W. Champlin, the special master heretofore appointed herein, be, 
and the same is hereby, extended until and including the 27th day 
of December, 1882. 


607 Exceptions to the Report of John W. Champlin, Special Master, 
Examiner, and Referee. 


Un1TED STATES OF AMERICA: 
The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tue Cuicaco,Sacinaw & CANADA RALLROAD Company, Defendant. 


Exceptions by Daniel E. Sickles and Benjamin Stevens, bond- 
holders, to the report of John W. Champlin, Esq., special master, 
examiner, and referee, to whom said cause was heretofore, by order 
of this court, duly referred, by way of showing cause why the said 
report as made and filed should not be confirmed. 


First exception. 
For that the said special master hath, in and by said report, cer- 
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tified that John Bower & Co. are entitled to prove, as collateral se- 

curity to the payment of seventy-three thousand seven hun- 
608 dred and sixty-five dollars and forty-five cents ($73,765.45), 

ninety-seven and two hundred and twenty-two one-thou- 
sandths (97 & N) bonds, whereas, from the proofs in the cause, 
he ought to have found and certified that — John Bower & Co. 
have no valid claim against the defendant corporation and are not 
entitled to hold any bonds of said defendant corporation as collateral 
security thereto for the following, among other, reasons: 


1. Because no authority to increase any debt against the said cor- 
poration defendant has been shown or appears in said proofs. 

2. Because there was no authority on the part of any person to 
deliver or pledge bonds of the said defendant corporation on account 
of or to secure any debt against it in favor of said John Bower & Co., 
and there has been no valid pledge of bonds to secure any such in- 
debted ness. 

3. It further appears from the proofs in the cause, and the said 
master ought to — certified, that the sum found due is in excess 
of the true sum in which the said defendant corporation is indebted 
to the said John Bower & Co. 

4. It also appears from the proofs in the case, and the said master 
ought to have certified, that there should have been deducted from 

the amount of the claim of said John Bower & Co. against 
609 the said defendant corporation the sum of thirty-four thou- 

sani dollars, being the par value of three hundred and forty 
shares of stock of the said corporation held and owned by said John 
Bower & Co. without having paid anything therefor. 

5. The said master should have further certified and deducted the 
sum of thirty-four thousand four hundred dollars from the suin 
which said John Bower & Co. loaned or advanced to said defendant 
corporation, if any sum was loaned or advanced to it, as of the date 
when such loan or advance was made. 

6. Because the said master held and decided that evidence was 
required to establish the fact that the said thirty-four thousand dol- 
lars of stock had a value, whereas, from the proofs in said cause, he 
should have certified and held that it should be considered as at 
pat, and that evidence of any other or different value was inadmis- 
sible. . 

7. Because said John Bower & Co., at the time they loaned or ad- 
vanced money to said defendant corporation, if any money was loaned 
or advanced, were stockholders and promoters of said corporation and 
advanced such money as a temporary loan for the purpose of giving 
the said corporation the appearance of having assets sufficient to 

induce persons not promoters or otherwise interested in the 

610 project and ignorant of the facts to buy the bonds of said cor- 
poration in open market with the intention to use the mone 

arising from such sale to repay themselves any such loans or ad- 

eir stock a market value; and the 

said master should have certified that said John Bower & Co. should 

not now be allowed to share in the proceeds of the sale of the mort- 
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ged premises, except in any balance that may remain after pay- 
ing in full all persons who are the actual owners of bonds by pur- 
chase in open market. 

8. The said master should have certified that at the time when 
any such loans or advances were made the defendant corporation 
was insolvent, and that said John Bower & Co. knew at the time 
aforesaid of such insolvency, and that the transactions by which 
they loaned it money, to be repaid with interest, and at the same 
time took the stock of the corporation without paying therefor, and 
being then and there the promoters of the said corporation and 
having a voice in the conduct and management of its affairs, was a 
fraudulent and illegal transaction, and this court ought not to aid 
them as against innocent claimants. 


Second exception. 


For that the said special master hath, in and by said report, 

611 certified that the collateral bonds held by said John Bower 

& Co. should draw interest, whereas, from the proofs in the 

cause, he should have certified that said John Brown & Co. ought 

not to participate in the fund arising from the sale of the defend- 
ant's assets, except upon the face of the bonds so held by them. 


Third exception. 


For that the said special master hath, in and by said report, cer- 
tified that Richard Penniston is entitled to prove, as collateral secu- 
rity to the payment of fifty-seven thousand seven hundred and 
sixty-five dollars and forty-five cents ($73,765.45), seventy-five bonds, 
whereas, from the proofs in the cause, he ought to have found and 
certified that said Richard Penniston has no valid claim against the 
defendant corporation and is not entitled to hold any bonds of said 
defendant corporation as collateral security thereto for the follow- 
ing, among other, reasons: 

1. Because no authority to create any debt against the said corpo- 
ration defendant has been shown or appears in said proofs. _ 

2. Because there was no authority upon the part of any person to 
deliver or pledge bonds of the said defendant corporation on account 
of or to secure any debt against it in favor of said Richard Pennis- 

ton, and there has been no valid pledge of bonds to secure 
612 any such indebtedness. 

3. It further appears from the proofs in the cause, and the 
said master ought to have certified, that the sum found due js in ex- 
cess of the true sum in which the said defendant corporation is in- 
debted to the said Richard Penniston. : 

4. It also appears from the proofs in said cause, and the said mas- 
ter ought to have certified that there should have been deducted 
from the amount of the claim of said Richard Penniston against 
the said defendant corporation the sum of thirty-five thousand dol- 
lars, being the par value of three hundred and fifty shares of stock 
of said defendant corporation held and owned by said Richard Pen- 
niston without having paid anything therefor. 
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5. The said master should further have deducted the sum of 
thirty-five thousand dollars for the sum which the said Richard 
Penniston loaned or advanced to said defendant corporation, if any 
sum was loaned or advanced to it, as of the date when such loan 
or advance was made. 

6. Because the said master held and decided that evidence was 
required to establish the fact that the said thirty-five thousand dol- 
lars of stock had a value, whereas, from the proofs in said cause, 

he should have certified and held that it should be consid- 
613 ered as at par, and that evidence of any other or different 
value was inadmissible. 

7. Because said Richard Penniston, at the time he loaned or ad- 
vanced money to said corporation defendant, if any money was 
loaned or advanced, was a stockholder and promoter of said corpora- 
tion and advanced such money as a temporary loan for the purpose 
of giving the said corporation the appearance of having assets suffi- 
cient to induce persons not promoters or otherwise interested in the 
project and ignorant of the facts to buy the bonds of said corpora- 
tion in open market with the intention to use the money arising 
from such sale to repay himself any such loans or advances, and 
thereupon give to his stock a market value; and the said master 
should have certified that said Richard Penniston should not now be 
allowed to share in the proceeds of the sale of the mortgaged prem- 
ises, except in the balance that may remain after paying in full all 
— who are the actual owners of bonds by purchase in open 
murket. 

8. The said master should have certified that at the time when 
any such loans or advances were made the corporation. deſend- 
ant was insolvent, and that said Richard Penniston knew at the 
time aforesaid of such insolvency, ‘and that the transactions by 

which he loaned it money, to be repaid with interest, and at 
614 the same time took the stock of the corporation without pay- 

ing therefor, and being then and there a promoter of said 
corporation and having a voice in the conduct and management of 
its affairs, was a fraudulent and illegal transaction, and this court 
ought not to aid them as against innocent claimants. 


Fourth exception. 


For that the said special master hath, in and by said report, certi- 
fied that the collateral bonds held by said Richard Penniston shou Id 
draw interest, whereas, from the proofs in the cause, he should have 
certified that said Richard Penuiston ought not to participate in the 
fund arising from the sale of the defendant’s assets, except upon the 
face of the bonds so held by him. ° 


Fifth exception. 


For that the said special master hath, in and by said report, certi- 

fied that said Richard Penniston holds a claim amounting to fifty- 
seven thousand seven hundred and thirty dollars and forty-two 
cents ($57,730.42) against the said defendant corporation, and that 
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he is entitled to prove, as collateral security thereto, seventy-five of 
said defendant’s bonds, whereas, from the proofs in the cause, 
615 he ought to have ceriified that he has not made any proof of 
any claim whatever and is not entitled to hold any bonds 
for — purpose nor to share in the proceeds of the assets of suid 
defendant corporation. 
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Sixth exception. 


For that the said special master hath, in and by said report, certi- 
fied that John F. Betz is entitled to prove, as collateral security to 
the payment of sixty-eight thousand two hundred and fifty dollars 
and ninety-eight cents ($68,250.98), ninety-one and thirty-eight one- 
thousandths (91 & 1859 bonds, whereas, from the 7 in the cause, 
he ought to have found and certified that said John F. Betz has no 
valid claim against said defendant corporation as collateral security 
thereto for the following, among other, reasons : 

1. Because no authority to create any debt against the said cor- 
poration defendant has been shown or appears in said proofs. 

2. Because there was no authority on the part of any person to 
deliver or pledge bonds of said defendant corporation on accuunt of 
or to secure any debt against it in favor of said John F. Betz, and 
there has been no valid pledge of bonds to secure any such indebted - 

ness. 
616 3. It further appears from the proofs in the cause, and the 
said master ought to have certified, that the sum found due 
is in excess of the true sum in which said defendant corporation is 
indebted to said John F. Betz. 

4. It also appears from the proofs in the cause, and said master 
ought to have certified, that there should have been deducted from 
the amount of the claim of said John F. Betz against said defendant 
corporation the sum of thirty-five thousand dollars, being the par 
value of three hundred and fifty shares of stock of said corporation 
—— em owned by said John F. Betz without having paid anything 
therefor. 

5. The said master should further have certified and deducted the 
sum of thirty-five thousand dollars from the sum which said John 
F. Betz loaned or advanced to said defendant corporation, if any 
sum was loaned or advanced to it, as of the date when such loaa 
or advance was made. 3 

6. Because the said master held and decided that evidence was 
required to establish the fact that said thirty-five thousand dollars 
of stock had a value, whereas, from the proofs in said cause, he 
should have certified and held that it should be considered as at 
par, and that evidence of any other or different value was inad- 
missible. 

7. Because said John F. Betz, at the time he loaned or ad- 

616} vanced money to said defendant corporation, if any money 
was loaned or advanced, was a stockholder and promoter of 

said corporation and advanced such money as a temporary loan for 
the purpose of giving said corporation the appearance of having 
assets sufficient to induce persons not promoters. or otherwise inter- 
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ested in the project and ignorant of the facts to buy the bonds of 
said corporation in open market with the intention to use the money 
arising from such sale to repay himself any such loans or advances, 
and thereupon give to his stock a market value; and the said 
master should have certified that said John F. Betz should not be 
allowed to share in the proceeds of the sale of the mortgaged prem- 
ises, except in any balance that may remain after paying in full all 
— who are the actual owners of bonds by purchase in open 
market. 

8. The said master should have certified that the time when any 
such loans or advances were made the corporation defendant was 
insolvent, and that said John F. Betz knew at the time aforesaid of 
such insolvency, and that the transactions by which he loaned it 
money, to be repaid with interest, and at the same time took the 
stock of said corporation without paying anything therefor, and 
being then and there a promoter of said corporation and having a 

voice in the conduct and management of its affairs, was a 
617 fraudulent and illegal transaction, and this court ought not 
to aid him as against innocent claimants. 


Seventh exception. 


For thut the said special master hath, in and by said report, cer- 
titied that the collateral bonds held by said John F. Betz should 
draw interest, whereas, from the proofs in the cause, he should have 
certified that said John F. Betz ought not to participate in the fund 
arising from the sale of the defendant’s assets, except upon the face 
of the bond so held by him. 8 


Eighth exception. 


For that the said special master hath, in and by said report, cer- 
tified that Charles P. Deitrich is entitled to prove, as collateral! se- 
curity to the payment of eighteen thousand five hundred and thirty- 
one dollars and seventy-six cents ($18,531.76), twenty-four bonds, 
whereas, from the proofs in the cause, he ought to have found and 
certified that said Charles P. Deitrich has no valid claim against 
the defendant corporation and is not entitled to hold any bonds of 
said defendant corporation as collateral security thereto for the fol- 

lowing, among other, reasons: : 

618 1. Because no authority to create any such debt against 

; said corporation defendant has been shown or appears in said 

roofs. 

b 2. Because there was no authority on tlie part of any person to 
deliver or pledge bonds of said defendant corporation on account of 
or to secure any debt against it in favor of said Charles P. Deitrich, 
and there has been no valid pledge of bonds to secure any such in- 
debtedness. 

3. It further appears from the proofs in the cause, and said master 
ought to have certified, that the sum found due is in excess of the 
true sum in which said defendant corporation is indebted to said 
Charles P. Deitrich. 
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4. It also appears from the proofs in said cause, and the said master 
ought to have certified, that there should have been deducted from 
the amount of the claim of said Charles P. Deitrich against said de- 
fendant corporation the sum of twenty-four thousand dollars, being 
the — value of two hundred and forty shares of stock of said de- 
fendant corporation held and owned by said Charles P. Deitrich 
without having paid anything therefor. 

5. The said master should further have deducted the sum of 
twenty-four thousand dollars from the sum which said Charles P. 

Deitrich loaned or advanced to said defendant corporation, 
619 if any sum was loaned or advanced to it, as of the date when 
such loan or advance was made. 

6. Because said master held and decided that evidence was re- 
quired to establish the fact that said twenty-four thousand dollars 
of stock had a value, whereas, from the proofs in said cause, he should 
have certified and held that it should be considered as at par, and 
that evidence of any other or different value was inadmissible. 

7. Because said Charles P. Deitrich, at the time he loaned or ad- 
vanced money to said defendant corporation, if any money was loaned 
vr advanced, was a stockholder and promoter of said corporation 
and advanced such money as a temporary loan for the pu of 
giving the said corporation the appearance of having assets sufficient 
to induce persons not promoters or otherwise interested in the project 
and ignorant of the facts to buy the bonds of said corporation in 
open market with the intention to use the money arising from such 
sale to repay himself any such loans or advances, and thereupon 
give to his stock a market value; and the said master should have 
certified that said Charles P. Deitrich should not now be allowed to 
share in the proceeds of the sale of the mortgaged premises, except 

in any balance that may remain after paying in full all per- 
620 sons who are actual owners of bonds by purchase in open 
market. 

8. The said master should have certified that at the time when 
any such loans or advances were inade the corporation defendant 
was insolvent, and that said Charles P. Deitrich knew at the time 
aforesaid of such insolvency, and that the transactions by which he 
loaned it money, to be repaid with interest, and at the same time 
took the stock of said defendant corporation without paying there- 
for, and being then and there a promoter of said corporation and 
having a voice in the conduct and management of its affuirs, was 
fraudulent and illegal transaction, and this court ought not to aid 
him as against innocent claimants. 


Ninth exception. 


For that the said special master hath, in and by said report, cer- 
tified that the collateral bonds held by said Charles P. Deitrich should 
draw interest, whereas, from the proofs in the cause, he should have 
certified that said Charles P. Deitrich ought not to participate in the 
fund arising from the sale of the defendant’s assets, except upon the 
face of the bonds so held by him. 
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621 Tenth exception. 


For that the said special master hath, in and by said report, cer- 
tified that said Charles P. Deitrich holds a claim against said corpo- 
ration defendant to the amount of eignteen thousand five hundred 
and thirty-one dollars and seventy-six cents ($18,531.76), and that 
he is entitled to prove, as collateral security to such indebtedness, 
twenty-four bonds of said defendant, whereas, from the proofs in 
the cause he should have certified that said Charles P. Deitrich was 
long since deceased, and that no person has properly appeared in 
this cause and made proofs with respect to any claim belonging to 
said Charles P. Deitrich in his lifetime or in respect to any bonds 
of defendant corporation held by him. 


Eleventh exception. 


For that said special master hath, in and by said report, certified 
that Benjamin Richardson holds two hundred bonds of said defend- 
ant corporation as collateral security to the payment of the sum of 
one hundred and eighty-five thousand five hundred and eiglity- 
eight dollars and nineteen cents ($185,588.19), with interest thereon 
since August —, 1876, whereas the said special master should have 
certified, from the proofs in the cause, that said Benjamin Rich- 


ardson holds no valid claim against the defendant corporation, 


622 and that he is not entitled to prove the same in this cause 

or to share in the proceeds arising from the sale of the mort- 
gaged premises upon any collateral bonds held by him for the 
following, among other, reasons: 

1. The contract under which the said Benjamin Richardson ob- 
tained the bonds referred to was void and he never received a lawful 

pledge of them. 

2. By and in pursuance of the contract under which he obtained 
possession of the bonds he also obtained a large amount of stock 
without consideration, and thereby perpetrated a fraud upon the 
corporation of which he was a director and promoter. 

3. Because said Benjamin Richardson, at the time of advancing 
money to said defendant’ corporation, became a stockholder in the 
same to the extent of twelve hundred and fifteen shares, but that 
he never paid any consideration therefor and should now be charged 
with one hundred and twenty-five thou and dollars, being the par 
value of said stock. 

4. Because the said defendant corporation is not indebted to said 
Benjamin Richardson and he holds the said two hundred bonds as 

. collateral to no debt and without right or title. 

623 5. Because said Benjamin Richardson, after receiving said 

bonds, voluntarily relinquished and redelivered the same to, 
said defendant corporation in order that he might attach them in a 
suit against the same, and that, after such relinquishment and re- 
delivery, he did cause said bonds to be taken in attachment in a 
suit brought by himself in the court of common pleas in the city 
and county of New York against said defendant corporation, and 
afterwards took the said bonds in execution and holds them there- 
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under, but that the said bonds, after being returned by him to the 
said defendant, were not subject to attachment or levy and sale 
under execution, and said Benjamin Richardson obtained through 
such levy and sale no right or title to said bonds. 

6. Because the conduct of said Benjamin Richardson in connec- 
tion with said defendant corporation, as a promoter, direvtor, and 
stockholder, has been fraudulent, and equity will nut now grant 
him any relief as against innocent claimants and creditors of said 
defendant. | 

7. Because if said Benjamin Richardson ever had any claim 
against or contract with said defendant corporation he has hereto- 
fore, on July —, 1876, destroyed such claim and contract, and can- 
not now recover the same nor any part thereof, nor maintain any 
right under such contract. 


624 Twelfth exception. 


For that the said special master hath, in and by said report, cer- 
tified that said Benjamin Richardson is the holder and owner of 
twelve hundred and fifteen shares of the capital stock of said defend- 
ant corporation, and that the same were issued to and received by 
him asa bonus, and no consideration was paid for the same; and 
said special master further certified that said stock was taken and 
issued in violation of law, and that said Benjamin Richardson has 
produced bonds and claims to share in the distribution, and that 
under principles applicable to this case the value of the stock so 
issued should be deducted from the amount proved by him; yet the- 
suid special master further certifies that he was unable to determine 
the amount which should be paid by said Richardson for and on 
account of said twelve hundred and fifteen shares of stock before he 
bought in equity be allowed to participate in the distribution, 
whereas, from the proofs in the cause, he ought to have certified that 
said Benjamin Richardson should be required to pay the face or par 
value of soch stock, which was one hundred dollars per share, so re- 
ceived by him, and before he can or ought in equity be allowed to 
participate in the distribution. 0 i 


625 Thirteenth exception. - 


Because said special master hath, in and by said report, certified 
that said Benjamin Richardson is entitled to have interest com- 
puted on the bonds so held by him, whereas, froin the proofs in the 
cause, said master should have certified that said bonds so pledged 
drew no interest. 


Fourteenth exception. 


For that said special master hath, in and by said report, certified 
that said Benjamin Richardson should be allowed to participate in 
the proceeds of the sale of the mortgaged premises upon the footing 
of the bonds held by him, with the interest due, on the same basis 
and in the same class as these defendants, Daniel E. Sickles and 
Benjamin F. Stevens, whom the master also certified to be bona fide 
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purchasers of the bonds of the defendant corporation, whereas, from 
the proofs in the cause, he ought to have certified that the claim of 
said Benjamin Richardson should be subordinated to that of these 
defendant claimants, Daniel E. Sickles and Benjamin F. Stevens, 
and that he should have been allowed to participate only in the 
surplus after satisfying in full the amount due for principal and 

interest upon the bonds and coupons held by these claimants, 
626 ~=Sickles and Stevens. 


Fifteenth exception. 


For that the said master hath, in and by said report, certified that 
the claimants, Benjamin Richardson, John Bower & Co., Richard 
Penniston, John F. Betz, Charles P. Deitrich, Fred. A. Nims, John 
A. Elwell, and Edward P. Ferry, are entitled to share, to the extent 
of the claims held by each, respectively, in the assets of the said de- 
fendant corporation on the same basis and footing with this claim- 
ant, Daniel E. Sickles, whereas, from the proofs in the cause, he 
ought to have certified that this claimant, Daniel E. Sickles, is a 
bona fide purchaser of one hundred and sixty-three of this defendant 
corporation’s bonds in open market, upon and because of false and 
fraudulent representations on the part of the board of directors of 
said defendant and the persons aforesaid who were not directors ; 
that the said defendant corporation had employed and ap- 
pointed, with the knowledge and sanction of the claimants, Rich- 
ardson, Betz, Bower & Co., Penniston, Deitrich, Nims, Ferry, 
“Shaw, one J. H. McChesney, with full powers and _ instruc- 
tions, as the sole agent and attorney of said corvoration, to 
sell in Europe all of the bonds issued by said company; that 
upon the representations of said McChesney, agent and attorney 

aforesaid, made to the claimant Sickles that the whole 
627 issue of said bonds, to wit, $5,500,000, were in his hands and 

under his sole control for sale only in Europe, that no other 
bonds than those sold to him, the said Sickles, had been sold, pledged, 
or —— of, and that the assets of the defendant had n ob- 
tained by sale of the stock and by voluntary subscriptions and other 
aid, and that it was free from debt, the said claimant, Sickles, 
bought his one hundred and sixty-three bonds of said company, 
through its agent and attorney aforesaid, in Paris, France, and paid 
the said company more than $100 on in cash for the same, and that 
the persons aforesaid comprising at the time of such purchase the 
board of directors of said defendant corporation in whose name 
and under whose authority the said false and fraudulent representa- 
tions were made or were then and there the chief promoters and 
stockholders in said corporation and responsible for the said false 
and fraudulent representations so made as aforesaid, and that b 
reason thereof this claimant, Daniel E. Sickles, has a superior stand- 
ing and equity to the persons aforesaid, and should have been al- 
lowed to participate in the funds arising from a sale of the mort- 
gaged premises in this cause to the amount due him, to the exclusion 
of the claimants heretofore mentioned, and that said Benjamin 
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628 Richardson, John Bower & Co., Richard Penniston, John 

F. Betz, Charles P. Deitrich, Fred. A. Nims, John A. Elwell, 
and Edward P. Ferry should only be allowed to participate in any 
balance of the fund aforesaid after the —— in full of the bonds 
and coupons held by this claimant, Sickles. 


Sixteenth exception. 


For that the said special master hath, in and by said report, cer- 
tified that the said claimant, Benjamin Richardson, is entitled to 
hold two hundred of the first-mortgage bonds of said corporation 
as security for all the money owing by it to him, whereas, from the 
proofs in the cause, it appears that he should have certified that said 
claimant, Benjamin Richardson, has no security for any moneys 
owing by the said corporation to him beyond one hundred thousand 
dollars and the interest thereon. 


Exception seventeen. 


For that the said special master hath, in and by said report, al- 
lowed the said claimants, Benjamin Richardson, John Bower & Co., 
Richard Penniston, John F. Betz, Charles P. Deitrich, Fred. A. Nims, 
John A. Elwell, Edward P. Ferry, to participate in the fund arising 

from the sale of defendant’s property in this proceeding on 
629 an equal footing pro rata with this claimant, Daniel E. 

Sickles, whereas, from the proofs in the cause he ought to 
have certified that this claimant, Daniel E. Sickles, is a bona fide 
holder of one hundred and sixty-three of the first-mortgage bonds 
of said defendant corporation, purchased in open market for a sum in 
excess of one hundred thousand dollars in money, and that the said 
other claimantsare not bona fide purchasersof the bonds held by them, 
nor are they bona fide holders of said bonds for any purpose, and 
should not share in the proceeds of a sale of the defendant's prop- 
erty until after the claim and the bonds of this claimant, Daniel E. 
Sickles, with the coupons attached thereto, shall have been first fully 
paid and satisfied. 


Eighteenth exception. 


For that said special master hath, in and by said report, certified 
that there was issued to the following persons certificates for shares 
of stock of the defendant corporation as follows: 


Benjamin Richardson .......--..----.----------- . 1,215 shares. 
. * 
frre . . . 350% 
„ rr rr 350 “* 
eee e ee" 
630 Charles P. Deitriee n 240 “ 
John O' Byrne 4 ä — — 10 * 
. —— 10 : 


Joseph E. Shaw on ac’t of Benjamin Richardson -... 10 
35—181 


Dee eee n 
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and that these shares of the capital stock so issued were given to 
and received by the persons aforesaid as a bonus, and that no con- 
sideration was paid for the same; and the said special master 
further certifies that said stock was issued and given in violation of 
law, and that each of said parties has produced bonds and claims 
to share in the distribution, but that under the maxim “ He that 
asks equity must first do equity,” which is applicable to this case, 
the value of the stock so issued must be deducted from the amounts 
proved by said parties, yet the said special master further certifies 
that he was unable to determine what amount should be paid by 
said persons before they ought to be allowed to participate in the 
distribution, whereas, from the proofs in the cause, he ought to have 
certified that the said parties are, respectively, chargeable with the 
par or face value of said stock, at one hundred dollars per share, so 
received, before such parties ought in equity to be allowed to par- 
ticipate in the distribution, and that no proof of value other than 
the par value of such stock was necessary or admissible. 


631 Nineteenth exception. 


For that the said special master hath, in and by said report, cer- 
tified that Fred. A. Nims, John A. Elwell, Edward P. Ferry, and 
Thomas W. Ferry are creditors of said defendant corporation and 
are entitled to prove as collateral thereto certain bonds of the said 
defendant, and to share in the proceeds of the sale of the mortgaged 

remises on the same basis and ſooting as these claimants, Daniel 

. Sickles and Benjamin F. Stevens, whereas, from the proofs in 
the cause, he ought to have certified that said claimants were at 
the time of E their said bonds directors of said defendant 
corporation; that the said corporation was then and there in- 
solvent; that it owed a large amount of unsecured debts; that 
these purchasers were bona fide purchasers of bonds in open market, 
and that said claimants ought not to be allowed to share in the dis- 
tribution of the defendant's assets except in any balance that may 
remain after the amount due to these claimants, Sickles and Stevens, 
has first been fully patd and satisfied. 


Twentieth exception. 


For that the said special master hath, in and by his said report, 
certified that Philetus Sawyer, A. L. Bonnafon, and Jacob R. 

632 Casselbury are, respectively, creditors of said defendant cor- 
poration, are entitled to prove as collateral to such indebtedness 
certain bonds of the mortgage bonds of said defendant, whereas, from 
the proofs in the cause, he ought to have certified that none of the 
bonds so held by the parties aforesaid were received by them from 
the defendant corporation, nor through any agent of the same au- 
thorized to deliver them, and that the said bonds were never issued 
by the said defendant, and that the parties aforesaid are not the 
purchasers in good faith of the same. 
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Twenty-first exception. 


For that the said master hath, in and by said report, certified that 
the first-mortgage bonds of the said defendant corporation hereto- 
fore delivered to divers parties as collateral security to indebtedness 
should draw interest from the date of delivery to the date of distri- 
butiun, and that the said creditors are entitled to add such interest 
to the face of the bonds so held by them, respectively, and to share 
in the distribution of the mortgaged property upon that basis, 
whereas, from the proofs in the cause, it appears, and the said master 

should have certified, that bonds so delivered as collateral 
633 security which had never been issued by the said defendant 

corporation, except for the pu stated, and the title to 
which has always remained in the said defendant corporation, should 
draw no interest. 


Twenty-second exception. 


For that the said special master hath, in and by said report, certi- 
fied that the Wrought Iren Bridge Company of Canton, Ohio, is the 
actual owner of sixty-six of the bonds of the said defendant corpo- 
ration, whereas he ought to have certified from the evidence in the 
case that the said Wrought iron Bridge Company holds the said 
sixty-six bonds as collateral security only to a small indebtedness, 
and that it is not entitled to share in the distribution of the assets 
of the said defendant beyond the amount of such indebtedness. 


Twenty-third exception. 


For that the said special master hath, in and by said report, certi- 
fied that Thomas M. Nelson and Thomas M. Nelson and James B. 
Soule (composing the firm of Thomas M. Nelson & Co.) are entitled 
to receive from the proceeds of the sale of the mortgaged premises 

herein, before any distribution is made to the holders of bonds, 
634 the sum of sixteen thousand three hundred and forty-two 

dollars and sixty-eight cents ($16,342.68), whereas it appears 
from the evidence in the cause and he should have certified that said 
Thomas M. Nelson and Thomas M. Nelson & Co. ought not to have 
any — as to the sum last stated, and that as against bona fide 
purchasers of the bonds of said defendant they should not be treated 
otherwise than as general creditors. 


Twenty-fourth exception. 


For that the said special master hath, in and by said report, certi- 
fied that there should be allowed to the trustees of the mortgage set 
forth in the bill of complaint in this cause, for fee and expenses, the 
sum of two thousand eight hundred and eighty-five dollars ($2,885), 
whereas, from the proofs in the cause, he ought to have certified that 
the said trustees are entitled to a much less sum, and that the claims 
made by them to the above amount is excessive and unreasonable. 

HUGHES, O’BRIEN & SMILEY, 
Solicitors for Claimants, D. E. Sickles and Benjamin F. Stevens. 
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635 (Endorsed:) No. 213, B. Cir. et. U. S., west. dist. Mich. so. 
div., in eg y. Ashbel Green et al. vs. Chicago, S. & Canada 
R. R. Company. Exceptions of Daniel E. Sickles & Benjamin F. 
Stevens to master’s report. Filed Dec. 27th, 1882. H. M. Hinsdill, 
clerk. Hughes, O’Brien & Smiley, sol’rs for def t. 


636 Orders. 


2 
THe Unitep States or AMERICA, \ 5 : 
Western District of Michigan, Southern Division, 


IJ. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 28th day of December, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 


wit: 
ASHBEL GREEN and WIiLLtAm Bonn, Trustees, Com- | 
plainants, 4 
vs No. 213, B. , 


THE CuicaGo, SAGINAW AND CanapDA RalILRoaD Com- 
PANY, Defendant. 


In this cause, on motion of Hughes, O'Brien and Smiley, it is 
ordered that the time for taking further proofs herein other than 
those of Richardson and Day, and as set forth in the order of De- 
cember Ist, heretofore entered herein, be, and the same is hereby, 
extended until January 6th, 1883. 


637 Orders. 


THe Unitep States or AMERICA, \ 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 10th day of January, in the year of our Lord 
one thousand eight hundred and eighty-three, and of the Independ- 
ence of the United States of America the one hundred and seventh— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


- 


2 
— . — 
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AsHBEL GREEN and WILLIAM Bonn, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tue CHI OAO, SAGINAW AND CANADA RAILROAD Co., 
Defendant. 


In this cause, on motion of L. D. Norris, Esq., T. J. O’Brien, Esq., 
being present and consenting, it is ordered that the time for argu- 
ment and hearing exceptions to the special master’s report be fixed 
for the 23d day of January, 1883, at 10 a. m. of said day, or as soon 
thereafter as counsel can be heard. 


638 Orders. 


THE Unitep Srarzs OF AMERICA, \ . 
Western District of Michigan, Southern Dirision, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 23d day of January, in the year of our Lord 
one thousand eight hundred and eighty-three, and of the Independ- 
ence of the United States of America the one bundred and seventh— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


ASHBEL GREEN and WILLIAM Box, Trustees, Com- 
plainants, 
V8. No. 213, B. 
Tue CHICAdGO, SAGINAW AND CANADA RAIL ROAD Co., 
Defendant. 


This — the adjourned day heretofore fixed for hearing the ex- 
ceptions to the special master’s report, the parties in interest, by T. 
J. O’Brien, L. D. Norris, and Willard Kingsley, Esqs., their soliciturs, 
appeared, and thereupon, said counsel consenting thereto, it is ordered 
that said 1 be, and the same is hereby, adjourned until and 
including the 9th day of February, A. D. 1883. 


639 Uwnitep States or AMERICA. 


The Circuit Court of the United States for the Sixth Circuit and 
Western Division of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Compl'ts, 
v8. 
THe CuicaGo, SAGINAW AND CANADA RaILroap Company, Def 't. 


To the judges of the circuit court of the United States for the sixth 
circuit and southern division of the western division of Michigan, 
sitting in equity: 

The petition herein of Byron H. Bryant, of the State of Colorado, 
showeth unto this honorable court— 


COS ME Tero 
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First. That said complainants filed the bill of complaint in this 
cause in this court to foreclose a trust deed and mortgage against 
said railroad company, as appears by the said bill, which, among 

other things, alleges the insolvency of said company, and a 
640 receiver appointed with full powers to take charge of the 
property of said insolvent and collect in all its assets. 

Second. That proceedings were had under said bill and testimony 
taken and the cause referred to John W. Champlin, Esq., to report 
to this court. 

Third. That your petitioner has a judgment amounting to five 
thousand dollars and upwards recovered against said corporation 
in the circuit court for the county of Saginaw, in this State, which 
is for his services rendered said corporation as civil engineer in the 
construction of its said road and the laying of its track and the 
— of its bridges and culverts; that said judgment is wholly 
unpaid. 

Fourth. Your petitioner is now and has been for some years past 
a resident and citizen of the State of Colorado. He has but recently 
learned of the proceedings had in this cause before the said John 
W. Champlin, special master in chancery, to whom said cause was 
referred, as above alleged, said knowledge having been obtained in 
a casual way since the filing in this court of the report of said special 
master. 

Fiſth. Vour petitioner shows that under two orders of court made 
herein on the third day of October, A. D. 1882, prooſs were there- 

after taken before said special master on the claims of one 
641 Thomas M. Nelson and of Thomas M. Nelson and James B. 
Soule, composing the firm of Thomas M. Nelson and Co. 

That said Nelson and Nelson and Co. are judgment creditors of 
said defendant corporation, the former under a contract with de- 
fendant to lay the iron, ballast, and surface the same for twenty 
miles from St. Louis west, ete., at a contract price, and the latter to 
clear, grub, and grade and build bridges and culverts, etc., between 
stations 1306 and Lakeview, Montcalm county, Mich. 

Failing to receive pa ment suits were brought and judgments 
recovered against sai defendant in the circuit court for the county 
of Saginaw and executions issued thereon, but nothing was ever 
collected. 

Sixth. Your petitioner all that said defendant corporation has 
for many years been managed and operated by one David D. Erwin, 
Esq., as receiver, and that from time to time said receiver has re- 
ceived subsidy aid notes to the amount of sixteen thousand three 
hundred and forty-two dollars and sixty-eight cents, which amount 
so by him received has been used in the construction and perma- 
nent improvement of said road. 

Seventh. That said special master, in summing up his report, 

arrived at the following conclusion : 


642 “1st. Before any distribution is made to the holders of 


bonds out of the proceeds of the sale of the mortgaged prem- 
ises sixteen thousand three hundred and forty-two dollars and sixty- 
eight cents should be paid to Thomas M. Nelson and to Thomas M. 
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Nelson and James B. Soule, to apply on their claims pro rata 
which said report has been filed in said cause, and to which and also 
to the files and records in said cause your petitioner for greater cer- 
tainty begs leave to refer. | 

Eighth. Your petitioner shows that the services rendered by him 
as said civil engineer to said defendant corporation enabled the said 
defendant corporation to build the said road, and that by reason of 
that fact he has a special and superior equity upon the same, and 
that he ought, in equity and good conscience, to id out of the 

»roceeds of the sale of said mortgaged property before any of the 
em of the bonds issued under said mortgage are paid. 

Ninth. Your petitioner shows that said corporation has always 
been insolvent, and that a large part of the bonds outstanding which 
are claimed to be secured under said mortgage were and are held 
by directors of said insolvent corporation, who, while it was under 

their management, held the position of trustees of its assets 
643 ſor the benefit of its creditors, and, while themselves creditors, 

undertook to secure to themselves a preference and advantage 
over your petitioner by taking bonds under said mortgage as col- 
laterals and pledges to the exclusion of your petitioner, who is an 
unsecured creditor; and your petitioner claims that all such bonds 
are invalid and of no effect as against your petitioner's claims, and 
that other bonds have been pledged without authority and are in- 
valid as against your petitiuner. 

Tenth. That a large number of said directors who hold bonds 
under said mortgage are also liable to said corporation and to its credi- 
tors for capital stock of said company which was issued to them as full 
paid-up stock without adequate money, labor, or property considera- 
tion, and that others are liable upon stock which has not been paid 
up, and that the whole amount owing and not paid on said stock 
is in the aggregate, of both classes, several hundred thousand dol- 
lars; and your petitioner says that such claimants, now in court seek- 
ing relief, should first do equity by making good the amount — 
upon these shares of capital stock against your petitioner's claim 
and judgment, and that those who hold stock not paid up should 
pay the face value of the same. 

Eleventh. Your petitioner attached to his petition a certi- 

644 fied transcript of the record from the circuit court for the 
county of Saginaw, showing his judgment against said de- 
fendant corporation, with the proper certificates, so as to entitle it 
to be received in evidence in the courts of the United States, and 
your petitioner makes said certified transcript a part of this petition. 

Your petitioner prays relief as follows: 

Ist. That if the report of said special master is confirmed by the 
order and deeree of this — court that the judgment and 
claim of your petitioner herein referred to against said defendant 
corporation may be allowed by the court as a valid subsisting claim 
against said -defendant, and that your petitioner may then have 
such proper order as will enable him to prove the same. 

2d. That when so allowed and proved your — may be en- 
titled to prorate with said Nelson and said Nelson and Soule to the 


. 


** 
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full amount of the said subsidy notes referred to in said special 
master’s report. 
3d. That as to the balance that petitioner may be entitled to 
priority over the claims of said directors and other bondholders who 
may have acquired liens upon said fund in the manner as alleged 
in paragraphs ninth and tenth of this petition. 
645 And that your petitioner may have such further and other 
relief in the premises as may be agreeable to equity and 
good conscience; and your petitioner will ever pray. 
BYRON H. BRYANT, 
By LYMAN D. FOLLETT, 
His Agent. 
LYMAN D. FOLLETT, 
Sol’r & of Counsel for Pet’r. 


UxrrED STATES OF AMERICA. 


Western District or MICHIGAN, SOUTHERN Division, bes é 
Kent County, : 


On this 6th duy of February, A. D. 1883, before me, the under- 
signed, a notary public in and for Kent county, Michigan, personally 
— the above named and signed Lyman D. Follett, who, being 
duly sworn, deposes and says that lie has read the ſo 
by him subscribed as the agent of the petitioner and for and in his 
behalf; that said petitioner is absent from the State of Michigan 
and is in the State of Colorado; that said petition is true of his own 
knowledge, save as to the matters therein alleged on information or 

belief, and that as to those matters he believes it to be true; 
646 that he signed and verified said petition because said peti- 
tioner is absent from said State of Michigan, and that he had 


authority so to do. 
JOHN GILCKMITH, 
Notary Public, Kent County, Michigan. 


647 Strate or MICHIGAN, \ 1 
County of Saginaw, { ~* 


In the Circuit Court for the County of Saginaw. 


Byron H. Bryant, plaintiff herein, by Durand & Paine, his attor- 
neys, complains of the Chicago, Saginaw and Canada Railroad Com- 
pany, a corporation duly organized and existing under and by virtue 
of the laws of the State of Michigan, defendant herein, of a plea of 
trespass on the case upon promises, filing this declaration as com- 
mencement of suit— 

For that whereas on the 18th day of September, A. D. 1876, at 
Saginaw, in said county of Saginaw, — indebted to the plaintiff in the 
sum of ten thousand dollars for the price and value of goods then 
and there sold and delivered by the plaintiff to the defendant at its 


request. 


ing petition — 
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And in a like sum for the price and value of work then and there 
done and materials for the same provided by the plaintiff for the 
defendant at its request. 

And in a like sum for money then and there lent by the plaintiff 
to the defendant at its request. 

And in a like sum formoney then and there paid by the plaintiff 

for the use of the defendant at its request. 
648 And in a like sum for money then and there received by 
the defendant for the use of the plaintiff. 

And in a like sum for money then and there found to be due from 
the defendant to the plaintiff on an account stated between them. 

And thereupon the said defendant afterwards and on the day and 
year aforesaid, in consideration of the premises, respectively, then 
and there promised the plaintiff to pay him the said several sums of 
money, respectively, on request; yet the said defendant has disre- 
— its said promises and has not (although often requested so to 

o) paid any of the said sums of — or any part thereof, to the 
plaintiff’s damage of ten thousand dollars, and therefore he brings 
suit, etc. 


DURAND & PAINE, 
Plaintiff's Attorneys. 


649 Srate or MICHIGAN: 
The Circuit Court for the County of Saginaw. 


Byron H. Bryant 
v8. 
THe Cuicaco, Saginaw & CANADA RAILROAD CoMPANY. 


DarzD Sept. 191TH, 1876. 


On filing a declaration in this cause, pursuant to the statute 
authorizing the commencement of suit by declaration, and on mo- 
tion of Durand & Paine, attorneys for the plaintiff, it is ordered 
that the defendant in said cause appear and plead to the said declara- 
tion within twenty days after service upon it of a copy thereof, to- 
gether with a notice of this rule, or judgment. 

DURAND & PAINE, 


Plaintiff's Attorneys. 
650 Strate or MICHIGAN, 2 : 
County of Saginaw, : 


In the Circuit Court for the County of Saginaw. 


Byron H. Bryant, plaintiff herein, by Durand & Paine, his attor- 
neys, complains of the Chicago, Saginaw and Canada Railroad 
Company, a corporation duly organized and existing under and by 
virtue of the laws of the State of Michigan, defendant herein, of a 
plea of trespass on the case upon promises, filing this declaration as 
commencement of suit—. 

For that whereas the defendant, on the 18th day of September, 
A. D. 1876, 1 in the county of Sagivaw, — indebted to the 


— 
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plaintiff in the sum of ten thousand dollars for the price and value 
of goods then and there sold and delivered by the plaintiff to the 
defendant at its request. 

And in a like sum for the price and value of work then and there 
done and materials for the same provided by the plaintiff for the 
defendant at its request. 

And in a like sum for money then and there lent by the plaintiff 
to the defendant at its request. 

And in a like sum for money then and there paid by the plaintiff 

for the use of the defendant at its request. 
651 And in a like sum for money then and there received by 
the defendant for the use of the plaintiff. 

And in a like suin for money then and there found to be due 
— the defendant to the plaintiff on an account stated between 
them. 

And thereupon the said defendant afterwards and on the day and 
year aforesaid, in consideration of the premises, respectively, then 
and there promised the plaintiff to pay him the said several sums of 
money, respectively, on request; yet the said defendant has dis- 
regarded its said promises and has not (although often requested so 
to do) paid any of the said sums of money or any part thereof, to 
the plaintiff’s damage of ten thousand dollars, and therefore he 


brings suit, etc. 
DURAND & PAINE, 
Plaintiff's Attorneys. 


652 STATE oF MIcHIGAN, \ 8 
County of Saginaw, j , 


I hereby certify and return that on the 20th day of September, 
1876, I served the declaration of which the within is a copy on The 
— Saginaw and Canada Railroad Company, the defendant 
named in said declaration, by delivering to John A. Elwell, the 
secretary of said defendant, in the county of Saginaw, a true copy 
thereof, together with a true copy of the notice to appear and plead 
endorsed thereon as hereon — 

a JOHN B. WHITE, 
Coroner, Acting Sheriff, 
By CHARLES G. MYER, 


Deputy Sheriff. 
Fees, $1.00. N it 


(Endorsed :) The circuit court for the county of Saginaw. Byron 
H. Bryant vs. The Chicago, Saginaw & Canada Railroad Company. 


653 Narr. 


To the within-named defendant: 


Take notice that on filing a declaration in this cause (of which 
the within is a true copy) as commencement of suit a rule was en- 
tered in the book of common rules kept by the clerk of said court, 


— 
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in his office, in the city of Saginaw, in said county, requiring you to 


appear and plead tosaid declaration within twenty days after service 
on you ofa copy hereof and notice of said rule, or judgment, etc. 
“Yours, etc., DURAND & PAINE, 


Plaintiff's Attorneys. 
Filed Oct. 3d, A. D. 1876. 


F. B. SWEET, Clerk. 
654 Srarz or MICHIGAN: 


The Circuit Court for the County of Saginaw. 


Byron H. Bryant 
v8. 
Tak CuicaGo, SAGINAW AND CANADA RAILROAD CoMPANY. 


Datep Oct. 171TH, 1876. 


In this cause, more than twenty days having elapsed since per. 
sonal service upon the defendant of a copy of the declaration filed 
pursuant to the statute in this cause, and a notice of a rule to plead 
endorsed thereon,on motion of Durand & Paine, attorneys for plain- 
tiff, it is ordered that the appearance of said defendant and its default 
for not pleading or demurring be, and the same is N entered. 
DURAND & PAINE, 


Plaintiff's Attorneys. 
655 Strate or MICHIGAN: ＋ 


The Cireuit Court ſor the County of Saginaw. 


Byron H. Bryant 
v8. 
Tun CuicaGco, SAGINAW AND CANADA RaILRoaD Cour Ar. 


Datep Ocr. 23p, A. D. 1876. 


The default of the said defendant for not appearing & pleading 
in this cause having been duly entered, and more than four days in 
term having elapsed since the entry thereof, therefore, on motion of 
Durand & Paine, attorneys for the plaintiff, it is ordered that the 
said default be, and the same hereby is, made absolute and this 
cause be referred to the court to assess the damages of the plaintiff. 

| DURAND & PAINE, 


Plaintiff's Attorneys. 
656 At a general term of the circuit court for the county of 
Saginaw, continued and held at the city and county of Sagi- 
naw, Michigan, on Monday, October 23, 1876. 


Present: Hon. W. S. Tennant, circuit Judge, 
The court was opened for business in due form. 


Byron H. Bryant 
v8. 
THe Chicado, SAGINAW AND CANADA RAILROAD COMPANY. 


$5,135.43. 
The appearance of the defendant and its default for not pli ading 
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having been entered in this cause, according to the rules and prac- 
tice of this court, and said default having become absolute, and the 
damages of said plaintiff on occasion of the premises having been 
duly assessed at the sum of five thousand one hundred thirty-five 
& po dollars over and above his costs and charges by him about 
his suit expended, therefore it is considered that said plaintiff do 
recover against said defendant his damages aforesaid assessed, to- 
gether with his costs and charges aforesaid, to be taxed, & that said 
plaintiff have execution therefor. 
657 Read, approved, & signed in 5 court. 
M. S. TENNANT, 
Circuit Judge. 


658 In the Circuit Court for the County of Saginaw. 


Byron H. Bryant 


v8. 
Tue Cuicaco, Sacinaw & CANADA RAILROAD Couraxr. 

Pl't'ff's bill of costs: 
„ 815 
1 — 
— sissbtiniiiaciniisbieaiiitnichiaveens 3 
Sheriff’s fe 1 

A 821 00 


I hereby tax the pl’t’ff’s costs at the sum of twenty-one dollars. 
Dated Oct. 25, 1876. 
T. B. SWEET, Clerk. 


Filed Oct. 25, 1876. 
T. B. SWEET, Clerk. 


659 STATE OF — 
County of Saginaw, 


The Circuit Court for the County of Saginaw. 


To the sheriff of the county of Saginaw, Greeting: 


In the name of the people of the State of Michigan you are com- 
manded that of the goods and chattels of The Chicago, Saginaw and 
Canada Railroad Company, defendant, and for want thereof, then of 
its lands and tenements, in your bailiwick you cause to be made the 
sum of fifty-one hundred and thirty-five (5,135) dollars and forty- 
three cents, which Byron H. Bryant, plaintiff, lately, in the circuit 
court for the county of Saginaw aforesaid, at the court-house, in the 
city of Saginaw, recovered against it for his damages which he had 
sustained on occasion of the non-performance of certain promises 
and undertakings, and also twenty-one dollars, which were awarded 

to the said plaintiff for his costs and charges by him about 
660 bis suit in that behalf expended, whereof the said defendant 
stands convicted, as appears of record; and have you that 


access 0 VE 0 


. of 
yo 
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oney before the circuit judge for the county aforesaid, at the court- 
house, in the city of Saginaw, on the second day of January, A. D. 


/ 1877, then and there to render to the said plaintiff for his damages 


and custs aforesaid ; and have you then and there this writ. 
Witness the Honorable William S. Tennant, circuit judge, at the 
city of Saginaw, on the 25th day of October, in the year of our Lord 
one thousand eight hundred and seventy-six. 
[SEAL.] - FRED. B. SWEET, Clerk. 


DURAND & PAINE, 
Attorneys for Plaintiff. 


STATE OF aoe) . 
County of Saginaw, 


I hereby certify that I received the within writ of execution on 
the 30th * of October, 1876, at 11 o’clock in the forenoon. 
JOHN B. WHITE, 
Coroner, Acting Sheriff of the County of Saginaw, 
By CHARLES G. MYER, 
Dept. Sheriff. 
661 Srate or MICHIGAN, \ is 
County of Saginaw, , 


The Circuit Court of the County of Saginaw. 


Ihereby certify and return that, after diligent search and inquiry, 
I am unable to find any goods or chattles, lands or tenements, moneys 
or effects, belonging to the said defendant within named within my 
bailiwick liable to execution whereof I can cause to be made the 
within damages and costs or any part thereof; and I further certify 
and return that the within execution remaius wholly unsatisfied. 


Dated January 9th, 1877. 
JOHN B. WHITE, 


Coroner, Acting Sheriff, 
By CHARLES d. MYER, — 
Fees,’$1.00. a . 


(Endorsed :) The circuit court for the county of Saginaw. 

662 Byron H. Bryant vs. The C., S. & C. R. R. Co. Fi. fa. Judg- 

ment rendered Oct. 23,1876. Damages, $5,135.43. Charges, 

$21.00. Filed March 7th, 1877. Geo. H. Paine, dep. clerk. Durand 
& Paine, pl’t’ff’s att’ys. 


663 SrTaTe oF MICHIGAN, N ; 
County of Saginaw, 


Byron G. Stark, clerk of said county and of the circuit court 


| thereof, do hereby certify that the foregoing is a copy of the files, 


records, and judicial proceedings in the case of Byron H. Bryant vs. 
The Chicago, Saginaw & Canada Railroad Company ; that I have 


® 


—— — ean ae 
LA — ——— —b 
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carefully compared the said copy with the original files, records, & 
proceedings in said cause, and that it is a correct transcript there- 
from and of the whole thereof. 
In testimony whereof I have hereunto set my hand and affixed 
* seal of said court, at Saginaw, this ninth day of November, A. 
1877. 
DLsgAL.] BYRON G. STARK, Clerk. 


664 SrArE or MICHIGAN, \ ; 
County of Saginaw, { ~* 


William S. Tennant, circuit judge of the tenth judicial circuit in 
and for said county and State, and presiding judge of the circuit 
court for the county of Saginaw, which is a court of record having 
a seal, do hereby certify that Byron G. Stark, whose name is sub- 
scribed to the foregoing-attached certificate, was at the time of the 
execution thereof clerk of the circuit court for the county of 
Saginaw aforesaid, duly elected and qualified and duly authorized 
to make the same, and that his signature thereto is genuine; and, 
further, that the said attestation and certificate is in due form and 
under the seal of the said court. 

In testimony whereof I have hereunto set my hand this thirteenth 


day of November, A. D. 1877. 
| WM. S. TENNANT, 
Circuit Judge, 10th Judicial Circuit, Mich. 


665 SrarR or MICHIGAN, \ 
County of Saginaw, f° 


I, Byron G. Stark, clerk of the circuit court for the county of 
Saginaw, which is a court of record having a seal, do hereby certify 
that William S. Tennant, whose name is subscribed to the annexed 
foregoing certificate and therein written, was at the time of makin 
such certificate the circuit judge of the tenth judicial circuit in an 
for said county and State and presiding judge of the circuit court 
for the county of Saginaw, and duly authorized to make the same. 

And, further, that I am well acquainted with the handwriting of 
such circuit judge, and that his signature to said certificate is genu- 
ine. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at the city of Saginaw, this thirteenth day of No- 
vember, A. D. 1877. . 


[sEaL. ] BYRON G. STARK, Clerk. 


666 (Endorsed :) United States of America. The circuit court 

of the United States for the sixth circuit and western district 
of Michigan, southern division. In equity. Ashbel Green et al. vs. 
The Chicag-, Saginaw & Canada Railroad Co. Petition of Byron H. 
Bryant for leave to prove claim. Filed February 6, 1883. Henry 
M. Hinsdill, clerk. Lyman D. Follett, sol’r for pet’r. 
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667 : Orders. 


THe Unitep States or AMERICA, \ . 
Western District of Michigan, Southern Division, : 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the 
city of Grand Rapids on the 9th day of February, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the Inde- 
pendence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 

ASHBEL GREEN and WILLIAM Bonn, Trustees, Com- 
plainants, 
: v8. No. 213, B. 
Tue Chicco, SAGINAW AND CANADA RAILLROAD Co., 
Defendant. N 


This being the adjourned day heretofore fixed to hear exceptions 
to the special master’s report, and counsel for the parties having 
consented— 

It is ordered that said hearing be, and the same is hereby, ad- 
journed until February 13th, at 10 a. m. 


668 Orders. 


Tue Unitep Srates or AMERICA, \ es: 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
eireuit and western distriet of Michigan, begun and held at the eity 
of Grand Rapids on the 13th day of February, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the In- 
dependence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: | 
ASHBEIL GREEN and WiLLIaAM Born, Trustees, Com- 

plainants, 
v8. No. 213, B. 
THE CHIcaGo, SAGINAW AND CANADA Raltroap Co., 
Defendant. 


This being the adjourned day for hearing the exceptions to the 
— report, and counsel for the parties in interest having been 
reard— | 

Ordered, That said hearing be, and the same is hereby, adjourned 
until February 20, 1883, at 11 a. m. 


— — — nda 
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669 Orders. 


THE Unitep States or AMERICA, \ oo 3 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 20th day of February, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the Inde- 
pendence of the United States of America the one hundred and sev- 
enth—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: | 


AsHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
THe Cuicaco, SAGINAW AND CANADA RAILROAPD Co., 
Defendant. 


This being the adjourned day heretofore fixed for hearing excep- 
tions to the special master’s report, and counsel for the parties in in- 
terest being present and consenting thereto— 

Ordered, That said hearing be, and the same is hereby, adjourned 
until February 27th at 10 a. m. 


670 & 671 Orders. 


Tue UxrrRD States OF AMERICA, \ 5 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western ‘district of Michigan, begun and held at the city 
of Grand me on the 27th day of February, in the year of our Lord 
one thousand eight hundred and eighty-three, and of the Independ- 
ence of the United States of America the one hundred and seventh— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 218, B. 
THE CHICAdO, SAGINAW AND CANADA RaILRoAD Com- 
PANY, Defendant. 


This being the adjourned day heretofore fixed for hearing the ex- 
ceptions to the special master’s report, and counsel for the parties in 
interest consenting, it is— 
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Ordered, That said hearing be, and the same is hereby, adjourned 
until March 6th, with the understanding that Daniel E. Sickles will 
be present on that day or file a brief on or before March 8th. 


672 Usirep States or AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


AsSHBEL GREEN and WILLIAM Bonn, Trustees, 
v8. 
Tue Cuicaco, SAGINAW & CANADA RAILROAD CoMPANY. 


To the judges of the circuit court of the United States for the western 
district of Michigan, southern division, sitting in equity: 


Your petitioner, Robert Sproul, of the village of St. Louis, in the 
county of Gratiot and State of Michigan, respectfully represente— 
That for several months prior to the 16th day of November, 1876, 
he was in the employ of the defendant, The Chicago, Saginaw and 
Canada Railroad Co., as conductor; that as such conductor he had 
charge of a train and performed labor for the defendant which was 
necessary to be done in order to keep the defendant’s road in oper- 
ation; that there was due to 2 petitioner on account of 
673 such service on the 16th day of November, 1876, the sum of 
8358.99; that no part of such indebtedness has been paid, 
and your petitioner has received no security on account thereof nor 
has any other person for him; that a receiver of the property do- 
scribed in the mortgage which is being foreclosed in this cause was 
appointed by this court on the 16th day of November, 1876; that 
said receiver forthwith took possession of said property and has 
been continuously in the exclusive possession of the same ever since ; 
that said property constituted all the assets of the defendant avail- 
able for the payment of its debts; that your petitioner has conse- 
quently been unable to obtain payment of his said debt; that since 
said receiver took possesion of said property he has received the 
gross income derivable therefrom; that said gross income has 
amounted, as your petitioner is informed and believes, to about the 
sum of $218,000.00, and his disbursements on account of expenses 
have, as your petitioner is informed and believes, not exceeded 
$36,000.00, though said receiver has expended in — im- 
provements on said property about the sum of $175,000.00.. Your 
titioner claims and charges that he has a clear — to be —— 
is said debt and interest thereon out of the income derived from 
said property by the said receiver, and in case said income has 
been exhausted in other expenditures that he should be 
674 paid his said debt and interest out of the proceeds of the sale 
of the mortgaged property. 

Your petitioner therefore prays that he may be allowed to make 
proof of his said indebtedness; that when proved and allowed the 
said 1 — appointed in this cause may be directed to 

—1 
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pay the same, and that your petitioner may have such other and 
urther relief as the nature of the case may — — 


BERT SPROUL. 
FLETCHER & WANTY, 
Solicitors for Petitioner. 


STATE OF MICHIGAN, \ * 
County of Gratiot,, 


On this 14th day of April, 1883, before me personally appeared 
Robert Sproul, the petitioner above-named, and made oath that he 
had heard read the foregoing petition and knew the contents 
thereof, and that the same was true of his own knowledge, except as 
to the matters therein stated upon information and belief, and as to 
those inatters he believed it to be true. : 

[SEAL. ] EDWIN R. LANDON, 
Justice of the Peace, Gratiot County, Michigan. 


675 The Circuit Court of the United States for the Western Dis- 
trict of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, 
v8. 
Tue CicAdo, SAGINAW AND CANADA RaILRoAD CoMPANY. 


In the Matter of the Petition of Ropert Sprovt. 


On reading and filing the petition of Robert Sproul, and on 
motion of Fletcher & Wanty, solicitors for petitioners, it is ordered 
that the various bondholders who have proved their claims in this 
cause and the receiver show cause before this court, on the 28th day 
of April, 1883, at the opening of the court, or as soon thereafter as 
— can be heard, why the prayer of said petition should not be 

ranted. 

It is further ordered that a copy of said petition and of this order 
be served upon said receiver and on Francis Smith, Esq., F. A. Nims, 
Esq., Hughes, O’Brien & Smiley, Blair, Kingsley & Kleinhans, and 
Norris & Uhl at least five days before said 28th day of April. 


676 (Endorsed :) No. 213, B. United States circuit court, west. 

dist. Mich. Ashbel Green et al. vs. Chicago, Saginaw & Can- 
ada R. R. Co. Petition of Robert Sproul. Filed April 16,1883. H. 
M. Hinsdill, clerk. Fletcher & Wanty, sol'rs for petitioner. 


677 Orders. 


THE Unitep States OF AMERICA, ; , 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
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of Grand Rapids on the 16th day of April, in the year of our Lord 
one thousand eight hundred and eighty-three, and of the Inde- 
pendence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


AsHBEL GREEN and WILIA Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tax Cuicaco, SAGINAW AND CANADA RAILROAD Com- 
PANY, Defendant. 


In the Matter of Petition of Ropert Sprout. 


On reading and filing the petition of Robert Sproul and on mo- 
tion of Fletcher and Wanty, solicitors for petitioner, it is ordered 
that the various bondholders who have proved their claims in this 
cause and the receiver show cause before this court, on the 28th day 
of April, 1883, at the opening of court, or as soon thereafter a3 coun- 
sel = he heard, why the prayer of said petition should not be 
granted. 

It is further ordered that a copy of said petition and of this order 
be served on said receiver and on Francis Smith, Esq., F. A. Nims, 
— Hughes, O’Brien and — Blair, Kingsley and Kleinhaus, 
and Norris and Uhl at least five day- before said 28th day of April. 


678 Unitrep Srates or AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Born, Trustees, 
v8. 
Tue Cuicaco, Saginaw & CANADA RAILROAD CoMPANY. 


To the judges of the circuit court of the United States for the west- 
ern district of Michigan, southern division, sitting in equity: 
Your petitioner, George E. Chapel, of the village of St. Louis, in 

the county of Gratiot and State of Michigan, respectfully repre- 

sents— 

That for several months prior to the 16th day of November, 1876, 
he was in the employ of the defendant, The Chicago, Saginaw, and 
Canada Railroad Co., as engineer; that as such engineer he had 
charge of a locomotive and performed labor for the defendant which 

was necessary to be done in order to keep the defendant's road 

679 in operation; that there was due your petitioner on account 

of such services on the 16th day of November, 1876, the sum 
of $437.55; that no part of such indebtedness has been paid, and 
your petitioner has received no security on account thereof, nor has 
any other person for him; that a receiver of the property described 


— a 
— 
—— — 
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in the mortgage which is being foreclosed in this cause was a 


pointed by this court on the 16th day of November, 1876 ; that sald 


receiver forthwith took possession of said property and has been 
continuously in the exclusive possession of the same ever since; 
that said property constituted all of the assets of the defendant 
available for the payment of its debts; that your petitioner has con- 
sequently been unable to obtain payment of his said debt; that 
since said receiver took possession of said property he has received 
the gross income derivable therefrom; that said gross income has 
amounted, as your petitioner is informed and believes, to about the 
sum of $218,000.00, and his disbursements on account of expenses 
have, as your petitioner is informed and believes, not exceeded 
$36,000.00, though said receiver has expended in permanent im- 
provements on said property about the sum of $175,000.00. Yvuur 
petitioner claims and charges that he has a clear equity to be paid 

his said debt and interest thereon out of the income derived 
680 from said property by the said receiver, and in case such in- 

come has been exhausted in other expenditures that he 
should be paid his said debt and interest out of the proceeds of the 
sale of the mortgaged property. 

Your petitioner therefore prays that he may be allowed to make 
proof of his said indebtedness; that when proved and allowed the 
said receiver heretofore appointed in this cause may be directed to 
pay the same, and that your petitioner may have such other and 
urther relief as the nature of the case may —_ 


ire. 
O. E. CHAPEL. 
FLETCHER & WANT, ; 
Sol’rs for Petitioner. 


STATE OF MICHIGAN, 
County of Gratiot, 


On this 14th day of April, 1883, before me personally appeared 
George E. Chapel, the petitioner above named, and made oath that 
he had heard read the foregoing petition and knew the contents 

thereof, and that the same was true of his own knowledge, 
681 except as to the matters therein stated upon information and 
belief, and as to those matters he believed it to be true. 
[SEAL. ] EDWIN R. LANDON, 
Justice of the Peace, Gratiot County, Michigan. 


682 The Circuit Court of the United States for the Western District 
of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, 
v8. 
Tux Cuicaco, Saginaw & CANADA RAILROA D CoMPANY. 


In the Matter of the Petition of Georcr E. Char. 


On readin and filing the petition of George E. Chapel and on 
motion of Fletcher & Wanty, solicitors for said petitioner, it is 
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ordered that the various bondholders who have proved their claims 
in this cause and the receiver show cause before this court on the 
28th day of April, 1883, at the opening of the court, or as soon there- 
after as counsel can be heard, why the prayer of said petition should 
not be granted. 

It is further ordered that a copy of said petition and of this order 
be served on said receiver and on Francis Smith, Ag. F. A. Nims, 
Esq., Hughes, O’Brien & Smiley, Blair, Kingsley & Kleinhans, and 
Norris & Uhl at least five days before said 28th day of April. 


683 (Endorsed :) No. 213, B. United States circuit court, west. 

dist. Mich. Ashbel Green ef al. vs. Chicago, Saginaw & Can- 
ada R. R. Co. Petition of Geo. E. Chapel. Filed April 16, ’83. 
H. M. Hinsdill, clerk. Fletcher & Wanty, sol’s for petitioner. 


684 Orders. 


Western District of Michigan, Southern Division, 
U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 16th day of April, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the In- 
dependence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to wit: 


Tue UnitTep States OF AMERICA, } poe 


AsHBEL GREEN and WILIA Box, Trustees, Com- 
plainants, 
vs. No. 213, B. 
THE CHIcaGo, SAGINAW AND CANADA RAILROA D Com- 
PANY, Defendant. 


In the Matter of the Petition of Gro. E. CARL. 


On reading and filing the petition of George E. Chapel and on 
motion of Fletcher and Wanty, solicitors for said petitioner— 

It is ordered that the various bondholders who have proved their 
claims in this cause and the receiver show cause before this court on 
the 28th day of April, 1883, at the opening of court, or as soon there- 
after as counsel can be heard, why the prayer of said petition should 
not be granted. 

It is further ordered that a copy of said petition and of this order 
be served on said receiver and on Francis Smith, Esq.. F. A. Nims, 

„Hughes, O’Brien and Smiley, Blair, Kingsley and Kleinhaus, 
and Norris and Uhl at least five days before said 28th day of April. 


— nn 
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685 Orders. 
THe Unitep States oF AMERICA, \ lie 
Western District of Michigan, Southern Division,, 
U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 30th day of April, in the year of our Lord 
one thousand eight hundred and eighty-three, and of the Inde- 
pendence of the United States of America the one hundred and sev- 
enth—present, the Honorable Solomon L. Withey, district judge— 


among the proceedings then and there had were the following, to 
wit: 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tux CHICAGO, SAGINAW AND CANADA RAILROAD Com- 
PANY, Defendant. 


In the Matter of the Petition of R. Sprout and Geo. E. CHAPe.. 


In this cause— 

It is ordered by the court that the hearing upon the petition of 
Robert Sproul and Geo. E. Chapel be continued until. May 14th, and 
that said petitioners have leave to amend their petitions now on file 
or to file supplemental petitions. 


686 In the Circuit Court of the United States for the Western 
District of Michigan, Southern Division. In Equity. 


AsSHBEL GREEN and WILIA Bonp, as Trustees under the De- 
fendant’s First Mortgage, Complainants, 
Va. 
THE Chicado, SAGINAW AND CANADA RAILROAD Company, Defend- 


ant, and Thomas M. Nelson and Jumes B. Soule, Intervening 
Defendants. 


At a session of said —, held at the court rooms, in the city of 
Grand Rapids, on the 3rd day of May, one thousand eight hundred 
and eighty-three. ° 

Present: The Honorable Solomon L. Withey, district judge. 

This cause came on to be heard upon the original and supple- 

mental report of John W. Champlin, special master herein 
687 and also upon all the exceptions had and taken to the said 
report of the said 1 master, and also upon the prooſs 

e 


taken after the filing of the said special master’s report, and was 
argued hy counsel. 
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Whereupon it is by the court considered and decreed— 


I. 


That the said bill is well filed, and that the said complainants, as 
> trustees as aforesaid, are entitled to foreclose the mortgage set forth 
in the bill of complaint filed herein. 

That the defendant has made default in the payment of the inter- 


th est coupons which fell due May Ist, 1876, upon its mortgage bonds 
ty and — herein deereed to be — 

rd That said default continued for the space of more than six months 
e- previous to the filing of the bill of complaint herein. 

v- That like default was made in the payment of the interest coupons 
— ſalling due November Ist, 1876. 

to That at the time said default was made and bill filed herein there 


were outstanding and in the hands of the intervening bond 
688 claimants hereinafter mentioned, for value, eight hundred 

and ninety-three (893) of the said bonds, each of the denom- 
ination of one thousand dollars, with coupons thereto attached, part 
. und parcel of the bonds authorized under the mortgage referred to 
in the said bill of complaint. 

And that there is now due on account of said bonds in the hands 
of persons owning the same or holding them upon equitable liens 
t as security for the debts of said defendant, for principal and interest, 
the sum of nine hundred and ninety-seven thousand five hundred 
and thirty-three dollars and forty-four cents (8997, 533.44.) 

» he II. 
0 It is further adjudged that the said defendant pay to the com- 
plainants, as trustees, the sum so found due by way of principal and 
interest, together with the costs and expenses of this proceeding, 
stated in this decree or hereafter to be taxed, within five days after 
the passing of this decree. 
Aud that in default thereof all and singular the property, 

689 effects, rights, and franchises of the said defendant described 

in the mortgage and since acquired by the said defendant be 
sold by the master of this court at public auction at the entrance 
to the court-room of this court, in the city of Grand Rapids, in said 
western district of Michigan, to the highest bidder, on the 9th day of 
May instant, that being the day of last adjournment of the sale au- 
thorized, advertised, and from time to time adjourned under the 
1 former decree of this court. 


III. 


Any original or intervening party to this suit (except complain- 
ants, trustees) who are found and decreed herein to be holders for 
value or having equitable liens upon the bonds issued under the 
mortgage aforesaid and described in this decree may become pur- 
chasers at said sale. 

That such sale take place between the hours of nine v’clock in the 
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forenoon and four o’clock in the afternoon, and when open shall not 
be closed for a period of three hours. 
690 That such sale shall be made to the highest bidder, and 
that the purchaser shall pay at the time of rag 44 sale, 
in cash, the sum of fifty thousand dollars, and that the balance of 
the purchase price shall be paid to the said master on or before sixty 
days from the date of confirmation of such sale. The purchaser at 
such sale shall, upon the confirmation of such order of sale and the 
payment of the purchase-money in full, be let into possession of the 
said property. 
IV. 


The said master may adjourn said sale from day to day, in his dis- 
cretion, if he shall be dissatisfied with the amount bid on the day of 
the sale, but not for a greater time than six days in all, except upon 
the report to the court of the facts and a special order obtained fo 
such longer adjournment. 


V. 


The master shall pay the moneys received upon such sale into 
court, and the same shall be distributed in the order and to the fol- 
lowing classes of claimants: 


First class. 


691 To pay and satisfy all such costs and expenses, fees and al- 
lowances, of this suit as have been decreed or which shall 
hereafter be authorized and decreed. 8 


Second elass. 


To pay and satisfy the certificates authorized to be issued and 
issued by the receiver appointed by this court, together with all 
accrued and unpaid interest upon such certificates. 


Third class. 


That there shall be paid out of the balance of the fund produced 
from the said sale to the intervening parties herein, in the propor- 
tion hereinafter named, the sums set op-osite their respective names, 
so far as such fund shall extend or so far as may be necessary to 
satisfy and pay all and singular the indebtedness to the several and 
respective parties, as stated hereinafter, and who constitute the third 
class named in this decree. Until such sums are fully paid by the 
defendant or out of such fund said several named intervening parties 

shall have and hold liens upon the number of bonds and 
692 amount of bonded debt of the defendant herein decreed and 
set op-osite their respective names. | 

The following constitute the first class of claimants herein pro- 
vided for and shall be ve in full as follows: 

First. To the clerk of this court, for his costs and fees, the sum of 
two hundred sixty-five & 1% dollars, and for his disbursements, 
sixty-seven & po dollars. 


Second. To Henry M. Hinsdill, general examiner herein, for his 
fees in taking and certifying proofs and exhibits herein, the sam of 
six hundred eighty-five and p dollars. 8 


Third. To John A. Osborne, special examiner herein, for his fees 
in taking and certifying proofs and exhibits herein, the sum of eight 
hundred seventeen & po dollars. 


Fourth. To the special master and referee, for his services in this 
case, at the per diem settled by the former decree herein, the sum 
of twelve hundred and twelve and p ($1,212.50) dollars less any 
sum already paid to him on account hereof. 


693 Fifth. To the solicitor for the complainants, trustees, the ! 
sum of sixteen hundred sixty and por dollars, and to Ashbel 
Green and William Bond, trustees, the sum of six hundred dollars. 


Sixth. Upon passing the accounts of the receiver herein, if any 
balance shall be due him for services, disbursements, or otherwise, 
the same shall be audited, allowed, and paid. 


The following constitute the second class herein provided for and 
are to be paid in full: 


To the holders of the receiver’s certificates heretofore issued by 
the order of this court, the sum of one hundred and twenty-five 
thousand dollars, with all unpaid and accrued interest thereon. The 
receiver shall pay from the rental of the mortgaged property, so far 
as the same will extend, the accrued interest upon.such certificates. 

on — — shall not be sufficient the balance shall be paid out 
of the fund. 


694 The following bonds shall be — rala from the fund 

remaining after payment of the p ing claims, but in all 
cases where such bonds are held by way of security no greater sum 
shall be paid thereon than may be sufficient to satisfy the indebted- 
ness for which they are held. 
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Third Class. 


— —ͤ on 
2 — — 5 


g 


Name of intervening bond claimant. | 


debt, with inter- 
est added up to 
November Ist, 
1882. 


Amount of their 


| Extent of their ownership of in- 


| terest in or lien on the def’t’s 
—4 numbers, with in- 
terest added up to November 
Ist, 1882. 


I. Daniel E. Sickles 
II. Benjamin F. Stevens 
III. Wrought Iron Bridge Co. 


695 IV. Ashbel Green 
v. William Bond- | 
VI. H. M. Alexander | 


VII. C. B. Alexander 


VIII. J. G. MeCook k 
IX. John Bower and Co 
X. John F. Betz, assignee of R. 
Penniston. 
. 


XII. Estate of Charles P. Deitrich 


22 „ „ „„ „ üͤ„%t0 „„ 22 


873,765 45 
57,730 42 
68,250 98 
18,531 76 


Ov ner of 163 bonds, 801 to 963, 
| $269,641.26. 

Ov ner of 32 bonds, 701 to 732, 
351, 247.20 


40 Lien on 66 bonds, 159 to 168 


and 441 to 450 and 221 to 239 
and 154 to 158 and 341 to 362, 
$128,718.82. 

Owner of 2 bonds, 4810 and 
4811, $3,749.04. | 

Owner of 5 bonds, 4801 to 4805, 
$9,372.60. 

Owner of 2 bonds, 4807, 4808, 
$3,749.04. 

Owner of one bond, 4806, 
$1,874.52. 

Owner of one bond, 4809, 
$1,874.52. 

Lien on 97 333, bonds, numbers 

given hereafter, $182,244.68. 

Lien on. 75 bonds, numbers 
given hereafter, $140,589. 

Lien on 91,33, bonds, numbers 

given hereafter, $169,652.55. 

Lien on 24 bonds, numbers 
given hereafter, $44,988.48. 


696 The whole number of bonds held by the foregoing inter- 

veners, numbered 9, 10, 11, 12, known in the proofs as the 
bonds, and that number shall be 
taken from any of the following numbered bonds now in the pos- 
session of this court, to wit: Numbers one to 120 & 171 to 176, & 
179 & 180, & 241 to 300, and 401 to 440, and 363 to 370, and 371 to 
378, and 379 to 384, and 385 and 386, and 5051 to 5100, and 5201 
to 5250, and 5250 to 5300, and 5451 to 5500, or a total of 462 bonds, 
and having received their pro rata share upon the 287 the bal- 


Philadelphia parties, are 287 


ance of the 462 bonds shall be canceled and disallowed. 
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13. Benjamin Richardson and his us- | $273,282 87 | Lien on 200 bonds, numbered 
signee, Henry Day. 8001 to 8200, $874,904. 
14. Fred. A. Nims.......... ....---. 8,651 88 | Lien on 12 bonds, numbered 
4251 to 4262, $22,494.24. 
15. John A. Elwell_..............-- 2,024 69 Lien on 5 bonds, numbered 896 
to 400, $9,372.60. 
16. Edward P. Ferry -.....--.-.---- 13,427 86 | Lien on 19 bonds, numbered 
| 4282 to 4800, $29,461.02. 
17. Thomas W. Ferry ...........-.-; 38,410 61 | Lien on 60 bonds, numbered 
697 801 to 340 and 4268 to 4281 
2 aud 4901, $112,471.20. 
. ccc ctncccscoce 8,949 99 | Lien on 10 bonds, numbered 
181 to 190, $18,745.20. 
19. Philetus Sawyer ......---...---- 9,107 07 Lien on 10 bonds, numbered 
192 to 201, 816, 746.20. 
20. Joseph E. Sha 3,528 31 | Lien on 10 bonds, numbered 
4902 to 4911, $18,745.20. 
Kn 2,531 82 | Lien on 4 bonds, numbered 
391, 389, 388, 385, $7,498.06. 
22. Jacob R. Casselbury -...-...-.--. 1,410 Lien on 3 bonds, numbered 
209, 386, 390, $5,628.56. 
F Owner of one bond, numbered 
240, $1,583.30. 


Sixth. If any surplus shall remain after the foregoing costs, fees, 
expenses and allowances, the receiver's certificates, and the 
698 intervening parties have- been paid in full, there shall be paid 
from such surplus of said proceeds, pro rata, to the followin 
creditors the aum set opposite their respective names, or so much 
thereof as such surplus will pay. The said creditors are here de- 
nominated the fourth class. 


Ist. Thomas M. Nelson, $7,779.42. 

2nd. Thomas M. Nelson and James B. Soule, as the firm of Nel- 
son & Soule, $25,284.17. 

All the foregoing allowances mentioned in the third and fourth 
classes are to draw interest, at the rate of seven per cent., from No- 
vember Ist, 1882, and any party or creditor above named shall be 
at liberty to apply to the court for any further order or direction 
respecting the said payments or distribution as may be necessary. 
If any balance should then remain it shall be paid to the said de- 
fendant or to such person or party as the court shall name. 


VIL. 


That the receiver aforesaid make and file his report up to 

699 the day of such sale, showing the state of his accounts as such 

receiver, and also that the said receiver * and have, at 

the time and place of such sale, for the use of bidders and others, 

a full and complete inventory, list, and description of all the prop- 

erty, rights, franchises, side tracks, depot grounds, depots, and other 

buildings, and all kinds of machinery and tools owned by said 

company at the date of said sale, and all locomotives, tenders, cars, 
and other rolling stock and equipments; also the various im 

ments and materials for constructing, operating, repairing, or replac- 
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ing the said railroad or in working the same, which will pass to the 


purchaser at such sale under this decree and the former decree of 


this court. 
VIII. 


Each and every of the exceptions which have been heretofore 
filed in behalf of the said intervening parties hereto to the original 
and supplemental reports of the special master, and which excep- 

tions have been heard and considered in connection with and 
700 as affected by the testimony taken and filed herein by the 

order of the — since the filing of said master’s reports be, 
so far as the same are not allowed and decreed herein, disallowed 
and denied; that, except as modified by this decree, said special 
master’s reports, original and supplemental, are herein in all respects 
approved and confirmed. 


IX. 


Further questions affecting the settlement with and discharge of 
the receiver herein and the delivery of possession of the mortgaged 
property to the purchaser are reserved. 


X. 


When the sale herein provided for shall have been made and an 
order confirming the same has been passed, and the purchaser shall 
have paid in full the purchase price, the said master shall forth- 
with execute in due form and deliver to such purchaser, his execu- 
tors or assigns, the usual and proper deed for the conveying to such 

purchaser all and singular the property, rights, and franchises 
701 covered by the said mortgages or since acquired and which 
shall pass under the sale herein provided for. 


XI. 


Nothing in this decree nor in the report of said special master 
shall be construed or treated as a bar to any action or proceeding 
for the collection of any claim for the unpaid stock of said defendant 
held by any of the intervening claimants or by any other person, 
or for which they or any of them may be liable. 


XII. 


In ease any party in interest shall have paid or advanced any of 
the sums mentioned herein as constituting the first class the party 
so paying shall be subrogated to the rights of the person receiving 
such payments, and the person named in that class shall distribute 
the amounts accordingly. 


XIII. 


Any — having a claim upon the said fund not herein pro- 
vided for may apply to the court by petition for the allowance 


2 Crvy F& 
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thereof, and any such claims now pending before the court may 


hereafter be determined. 
! S. L. WITHEY, 
Dist. Judge. 


701} [Endorsed :] No. 213, B. U.S. circuit c’t., west. dist. Mich., 

south. division. Ashbel Green and William Bond, compl’ts, 
vs. Chicago, Sag., &c., R. R. Co. Decree. Entered — Journal “G,” at 
pp. 330. H. II Hinsdill, clerk. Filed May 3rd, 1883. H. M. Hins- 
dill, elerk. 


702 TNITED States oF AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan. In Equity. 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. 
Tue Cuicaco, Saginaw & CANADA RAILROAD Company, Defendant. 


To the judges of the circuit court of the United States for the western 
district of Michigan, southern division, in equity : 


Your petitioner, Clark Brooks, of the city, county, and State of 
New York, receiver as hereinafter stated, respectfully shows that 
heretofore and on or about the the 27th day of October, A. D. 1877, 
by an order of the supreme court of the State of New York, made 
on said day, he was nominated and appointed receiver of the Clair- 
mount Savings Bank, a corporation organized and existing under 

and by virtue of the laws of said State of New York, 
703 in a cause brought in the name of The People of the State of 

New York, as plaintiffs, and against said The Clairmount 
Savings Bank, as defendant, fur the dissolution of said bank cor- 
poration, and for other purposes; that thereupon petitioner gave 
the security required by said order and qualified and entered upon 
his said receivership, and has ever since been and now is such re- 
ceiver. 

That petitioner found, ag the assets of said bank, bond No. 
147, issued by said defendant, The Chicago, Saginaw and Canada 
Railroad Company, dated May 21st, 1873, for the sum of one thou- 
sand dollars, payable in guld to said complainants or bearer, together 
with fifty-nine coupons thereto attached, being for the semi-annual 
interest on said bonds, to be computed at the rate of seven per centum 

r annum, and payable one each on the first day of the months of 

fay and November in each and every year from May, A. D. 1874, 
to May, A. D. 1903, inclusive of both dates; that each of said 
coupons is for the sum of thirty-five dollars. Said bond and each 
of said coupons are in the same form and Janguage as the bonds 
and coupons produced and proved herein by other bondholders, 
and are now in the possession of your petitioner, ready to be produced 
and proved as this honorable court may direct. 
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704 Your petitioner further shows that said bond was oo 
by one Orange H. Stevens, the owner thereof, to said Clair- 
mount Savings Bank as collateral security for the payment of a draft 
on the First National Bank of Greenville, Michigan, dated Nov. 29, 
1873, drawn by one Moses R. Jefferds to the order of said Stevens; 
which said draft was, on or about the date thereof, cashed by said 
Clairmount Savings Bank and sent to Greenville, Michigan, for col- 
lection; but the said First National Bank of Greenville refused to 
pay said draft on the presentment thereof, and that the same was 
duly protested for non-payment and has never been paid, in whole 
or in part, except as hereinafter set forth. 
Your petitioner further shows that after he had entered on his 
duties as receiver, &c., as aforesaid, the said Orange H. Stevens, who 
still owed said Clairmount Savings Bank, or petitioner as receiver 


thereof, the amount of said draft, with interest, expenses, &c., thereon, 


transferred and conveyed to petitioner as receiver, &c., as aforesaid, 
the absolute legal title to said bond, to apply as payment of said 
draft so far as the proceeds thereof would extend; and that your pe- 
titioner as such receiver, &c., as aforesaid, has ever since been and 

is now the legal holder and owner of said bond for a valuable 
705 consideration, and as such owner is entitled to present and 

prove said bond in this cause, and to share in the proceeds of 
the sale of the property, rights, and franchises uf said defendant, to 
be made under the order and decree of this court, pro rata with 
other bona fide holders, and to have equal rights with them. 

Your petitioner therefore prays that said court may make an order 
herein permitting petitioner to produce and prove his said bond be- 
fore some master to be designated under the rules and practice of 
of said court, and that when said bond shall have been so produced 
and proved that petitioner, as the owner thereof, may, by the order 
and decree of this court, be permitted and allowed to share in the 
— of any such sale or sales as aforesaid pro rata with other 

na fide holders of the bonds of said defendant, and that he ma 
in all respects be allowed to occupy the same position as such bond- 
holder; and that the court may make such other and further order 
and decree herein as may seem meet and necessary. 

And your petitioner will ever pray. &c. 


CLARK BROOKS, Receiver, &c. 
EDWARD W. WITHEY, 
Solicitor for said Petitioner. 


706 Uwnirtep States or AMERICA, . 
. Southern District of New York, f *: i 


Be it remembered that on this 10th day of May, A. D. 1883, be- 
fore me, a notary public in and for New York county, personally 
appeared Clark Brooks, to me known to be the person who signed 
the foregoing petition, and who, being by me first duly sworn, did 
depose and say that he is receiver of the Clairmount Savings Bank 
and the petitioner named in and who subscribed the foregoing peti- 
tion; that he had read said petition by him subscribed as aforesaid 


a eee ‘ 
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ad and knew the contents thereof; that the same was true of his own 
r- knowledge, sa ve as to the matters which are therein stated to be on 
ft information and belief, and that as — those he believes it to be true. 
9, | [sEAL. ] A. V. W. VAN NECHTEN, 
7 Notary Public, N. F. Co. 
) 
I Let the order issue, returnable May 19th instant, at 10 a. m. 
0 S. L. WITHEY, 
is Dist. 
le 
707 (Endorsed:) No. 213, B. U. S. circuit court, western dis- 

8 trict of Michigan, southern division. In equity. Ashbel 
0 Green and William Bond, trustees, complainants, vs. The Chicago, 
r Saginaw & Canada Railroad Company, defendant. Petition of 
, Clark Brooks, receiver. Filed May 12, 1883. H. M. Hinsdill, clerk. 
: Edward W. Withey, solicitor for petitioner. 
1 708 | Orders. 
; | Tue Usitep States or AMERICA, | * 
f Western District of Michigan, Southern Division,, 
; U. S. Court. 

At a session of the circuit court of the United States for the sixth 
r circuit and western district of Michigan, begun and held at the city of 
- Grand Rapids on the 12th day of May, in the year of our Lord 
f | one thousand eight hundred and eighty-three, and of the Inde- 
pendence of the United States of America the one hundred and 
f seventh—present, the Honorable Solomon L. Withey, district judge 
among the proceedings then and there had were the following, to 


wit: 


* * 


ASHBEL GREEN and WILLIAM Box, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tne Cuicaco, SAGINAW AND CANADA RAILROAD 
Company, Defendant. 


In this cause, on reading and filing the petition of Clark Brooks, 
receiver of the Claremont Savings Bank, from which it a 
that he is the owner of bond No. 147, issued by said defendant, and 
praying that he may be allowed to produce and prove the same. 
serein and share in the proceeds of the sale of the property, rights, 
and franchises of said defendant pro rata with other bona fide bond- 
holders, and on motion of Edward W. Withey, solicitor for said 
petitioner— 

It is ordered that all persons interested in the matter of said peti- 
tion appear and show cause, if any there be,on the 19th day of 
—— D. 1883, why the prayer of said petition should not be 
granted. 
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709 And it is further ordered that said petitioner or his said so- 
licitor cause notice of said application and hearing to be given 
to the persons interested by serving copies of said petition and of 
this order on F. A. Nims, „ Francis Smith, Esq., Hughes, O’Brien 
and Smiley, Norris and Uhl, Blair, Kingsley and Kleinhaus, 
Fletcher and Wanty, Lyman D. Follett, and Gleason and Bundy, 
solicitors for the several parties interested herein as aforesaid. 


710 Orders. 


THe UNITED Srarzs OF AMERICA, \ . 
Western District of Michigan, Southern Division, ; 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 14th day of May, in the year of our Lord 
one — eight hundred and eighty-three, and of the Inde- 
pendence of the United States of America the one hundred and sev- 
enth—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


AsHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
THe CHICAGO, SAGINAW AND CANADA RaitrRoapD Com- 
PANY, Defendant. 


In the Matter of the Petition of R. Sprout and Geo. E. CHAPEL. 


In this cause, on motion of Mr. Wanty, it is ordered by the court 
that the hearing upon the petition of Robert Sproul and George E. 
Chapel be further — until May 28th, 1883, and that sai 
titioners have leave to amend their petitions now on file or to file 
supplemental petitions. 


711 The Circuit Court of the United States for the Western Dis- 
trict of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
THE Cuicaco, Sacinaw & CANADA RAILROAD Company, Defendant, 


— Thomas M. Nelson & James B. Soule, Intervening Defend- 
an 


Whereas at the sale of the property of the defendant railroad 
company this day made, in pursuance of the decree of this court, 
I was the highest bidder, and the sale was therefore made to me for 
four hundred thousand dollars : 


wtiese „ 
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Now, therefore, for a valuable consideration this day paid, I hereby 
sell and assign my bid and all rights thereunder to Charles Merriam, 
of Boston, and Nathaniel Thayer, of Lancaster, Massachusetts, and 

hereby authorize the master of this court to receive from them 
712 the balance of the purchase price and to execute to the said 

Charles Merriam and Nathaniel Thayer the deed and other 
papers to which I would have been entitled as purchaser had this 
assignment not been made. 

Dated May 10th, 1883. 


W 


JNO. A. ELWELL. 
itness : 
J. B. MULLIKEN. 


STATE OF MICHIGAN, | 
Wayne County, 


John B. Mulliken, of said county & State, being duly sworn, says 
that he is the subscribing witness to the ——— that 
the same was executed in his presence, and that he knows that the 
signature of John A. Elwell above is the genuine handwriting of 


said Elwell. 
J. B. MULLIKEN. 
Sworn to and subscribed before me the fourteenth day of May, A. 


D. 1883 
CYRUS E. LOTHROP, 
Notary Public, Wayne Co., Mich. 


713 (Endorsed :) No. 213, B. John A. Elwell to Charles Mer- 
riam & Nathaniel Thayer. Assignment, &c. Filed May 16, 
1883. H. M. Hinsdill, clerk. 


714 Know all men by these presents that I, Thomas W. Ferry, 
of Grand Haven, Michigan, for and in consideration of the 
sum one thousand dollars and other good and valuable considera- 
tions to me in hand paid by Isaac G. Lombard, of Chicago, IIlinois, 
the receipt whereof is hereby acknowledged, have sold, assigned, 
transferred, and set over, and by these presents do sell, assign, trans- 
fer,and set over, unto said IsaacG. Lombard all the claims, demands, 
bonds, and indebtedness which I hold or own against the Chicago, 
Saginaw & Canada Railroad Company, and all moneys which shall 
be decreed to be paid to me in a certain suit now pending in the circuit 
court of the United States for the sixth circuit and southern division 
of the western district of Michigan, in equity, wherein Ashbel Green 
and another, trustees, are complainants and said railroad company 
is defendant, which suit was brought to foreclose a mortgage given 
by said railroad company. 
And I do hereby authorize and direct the master by whom the 
sale of said railroad shall be made, the clerk of said court, or any 
other officer or person into whose hands the moneys which may be 


39—181 
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decreed to me may come to pay the same over forthwith to said 
Isaac G. Lombard, his representatives or assigns. 
Witness my hand and seal this 30th day of January, A. D. 1883. 
T. W. FERRY. [L. s.] 


715 (Endorsed :) No. 213, B. Copy of assignment of railroad | 
securities in suit. Thomas W. Ferry to Isaac G. Lombard. 
Filed May 16, 83. H. M. Hinsdill, clerk. 


716 Know all men by these presents that I, Edward P. Ferry, 
of Park Cith, Utah Territory, for and in consideration of one 
thousand dollars and other and good and valuable considerations 
to me in hand paid by Isaac G. Lombard, of Chicago, Illinois, the 
receipt whereof is — acknowledged, ha ve sold, assigned, truns- 
ferred, and set over, and by these presents do sell, assign, transfer, 
and set over, unto said Isaac G. Lombard all the claims, demands, 
bonds, and indebtedness which I hold or own against the Chicago, 
Saginaw and Canada Railway Company, and all moneys which shall 
be decreed to be paid to me in a certain suit now pending in the 
circuit court of the United States for the sixth circuit and southern 
division of the western district of Michigan, in equity, wherein Ash- 
bel Green and another, trustees, are complainants and said railroad 
company is defendant, which suit was brought to foreclose a mort- 
gage given by said railroad company; and I do hereby authorize 
and direct the master by whom the sale of said railroad shall be 
made, the clerk of said court, or any other officer or person into 
whose hands the moneys which may be decreed to me may come to 
pay the same over forthwith to said Isaac. G. Lombard, his repre- 
sentatives or assigns. 75 
Witness my hand and seal this 3lst day January, A. D. 1883. 
(Signed) EDWARD P. FERRY. [I. s.] 


717 (Endorsed } No. 213, B. Copy of assignment. Edward 
P. Ferry to Isaac G. Lombard. Assignment of railroad 
securities in suit. Filed May 16, 1883. H. M. Hinsdill, clerk. 


718 Strate oH MICHIGAN, 1 
County of Wayne, f ; 


Fred. Kelly, being duly sworn, deposes and says the annexed 
rinted copy of a notice was taken from the Detroit Post and Tri- 
une, a newspaper printed and circulated in said county, and that 

sail notice was ished in said newspaper on the 24th, 26th, 28th, 
3ist of July, 2d, 4th, 7th, 9th, 11th, 14th, 16th, 18th, 21st, 23d, 
25th, 28th, 30th of August, and Ist, 4th, 6th, & 8th of September, 
A. D. 1882; that he is the foreman of the printers of said news- 
paper, and knows well the facts stated herein. 

FRED. KELLY. 


Subscribed and sworn to before me this eighth day of September, 


A. D. 1882. 
L. F. HARTER, 
Notary Public in and for said County. 


2 4ͤx4 W 9 ˙ , 
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6 Felted, 2B CNet ee ccccenccccescensistnconsceddedis Gee 
Affidavit of publication ................--..---..--..-.. 25 
$46 45 
Received payment. POST & TRIBUNE. 
719 Chancery Sale. 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


AsHBEL GREEN and WILLIAM Bonp, as Trustees for the Bondholders 
Under the Defendant’s Mortgage, Complainants, 
v8 


Tue Cuicaco, SAGINAW AND CANADA RaILroap Company, Defend- 
ant. 


By virtue of and pursuant to a decree of foreclosure of sale ren- 
dered and entered at the March term of said court in the above- 
entitled cause on the 30th day of June, A. D. 1882, I, Henry M. 
Hinsdill, master in chancery of the aforesaid court, appointed in 
said decree to sell all and singular the property, effects, rights, and 
franchises of the said defendant described in the mortgage and 
since acquired, do hereby give notice that on the second day of 
October, A. D. 1882, at ten o’cluck in the forenoon, at the front en- 
trance to the United States court-room, in the city of Grand Rapids, 
in the county of Kent, in the State of Michigan, in said west- 

ern district of Michigan, I shall proceed to sell and 
720 shall sell, at public auction, to the highest bidder, for cash, as 
eta in said decree, the following-described property : 
All and singular the railroad of the Chicago, Saginaw and Canada 
Railroad Company, commonly known as the Chicago, Saginaw and 
Canada railroad, now owned or acquired by it in the State of Michi- 
gan, running from the village of St. Louis, in the county of Gratiot, 
in said State, to the village of Lakeview, in the county of Montcalm, 
in the State of Michigan, the length of which is about thirty-eight 
miles ; also all bridges now owned or erected by said railroad com- 
pany,and alsoall the railroads, branches, rights of way, depot grounds, 
lands, depots, station-houses, engine-houses, car-houses, freight- 
houses, warehouses, coal-houses, or other buildings, and all fences, 
trestles, bridges, and culverts appertaining to the said railroad, and 
all car shops, machine shops, and all telegraph line and its appur- 
tenances; also all kinds of machinery and tools now held or here 
after to be acquired for use in connection with said railroad, includ- 
ing all locomotives, tenders; cars, or other rolling stock and equi 
ments, and also all franchises connected with or relating to the said 
railroad which are now held or may hereafter be acquired by said 

railroad — prior to such sale, and all franchises or 
721 property now or hereafter — or appertaining thereto, 

and including the property acquired by the defendant by the 


— — ee a + Reena — — 
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order and authority of this court, together with all and singular the 
tenements and appurtenances thereunto belonging, and the rever- 
sions, remainders, tolls, incomes, rents, issues, and profits thereof, 
and also all the estates, rights, titles, and interests whatsoever, as 
well at law as in equity, of said railroad company. 

All of said property will be sold subject to the rights of the lessee 
now in possession, which rights are to be adjudicated and decreed 
by the court summarily and upon petition of the party claiming 
such right of possession under foreclosure sale. 

At the time of said sale the purchaser or purchasers will be re- 

uired to pay to the undersigned, in cash, the sum of fifty thousand 
Sefton and the balance of the purchase price shall be paid within 
ninety days after such sale. 

Given under my hand, at the city of Grand Rapids, State of Michi- 
gan, this 15th day of July, A. D. 1882. | 

HENRY M. HINDSDILL, 
Master in Chancery. 
F. A. NIMS, 
Solicitor for Complainants. 


722 GRAND Rapips, Micu., June 19, 1883. 
H. M. Hinsdill, master in chancery, to A. B. Turner & Co., Dr. 


1882. 
July 24. To printing 100 slips 3 sheet note $1 50 


Rec'd payment. — TURNER & CO., 


723 Affidavit of Publication Grand Rapids Eagle. 


STATE OF 7s 
County of Kent, 


F.S. Milmine, being duly sworn, deposes and says that he is 
principal clerk in the office of the Grand Rapids Daily Eagle, a 
newspaper published and circulating in said county of Kent; that 
the annexed notice has been duly published in said paper at least 
three times in each week for seven successive weeks, and that the 
first publication thereof was on the 24th day of July, A. D. 1882. 

. F. S. MILMINE. 


Subscribed and sworn to before me this 15th day of May, A. 
D. 1883. 


ELI F. HARRINGTON, 
Notary Public, Kent Co., Mich. 


ASHBEL GREEN AND WILLIAM BOND, &C., ET AL. 


Publishers’ Bill. 
6 folios @ 70 cents first U. $4 20 
20 subsequent insertions @ 35 cents per ſolio.——— 42 00 
——— — — — —— Q $46 20 
Received payment. — B. TURNER & CO., 
June 19, 83. 5 
724 Chancery Sale. 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, as Trustees for the Bond- 
holders under the Defendant’s Mortgage, Complainants, 
v8. 
THE CHICAdO, SAGINAW AND CANADA RatLtrRoaD Company, De- 
fendant. 


By virtue of and pursuant to a decree of foreclosure of sale ren- 
dered and entered at the March term of said court in the above-en- 
titled cause on the 30th day of June, A. D. 1882, I, Henry M. Hins- 
dill, master in chancery of the aforesaid court, appointed in said 
decree to sell all and singular the property, effects, rights, and fran- 
chises of the said defendant described in the mortgage and since 
acquired, do hereby give notice that on the second day of October, 
A. D. 1882, at ten o’clock in the forenoon, at the front entrance 
to the United States court-room, in the city of Grand Rapids, 
in the county of Kent, in the State of Michigan, in said west- 

ern district of Michigan, I shall proceed to sell and 
725 shall sell, at publie auction, to the highest bidder, for cash, as 

provided in said decree, the following-described property : 
All and singular the railroad of the Chicago, Saginaw and Canada 
Railroad Company, commonly known as The Chicago, Saginaw and 
Canada railroad, now owned or acquired by it in the State of Mich- 
igan, running from the villege of St. Louis, in the county of Gratiot, 
in said State, to the village of Lakeview, in the county of Montcalm, 
in the State of Michigan, the length of which is about thirty-eight 
miles; also all bridges now owned or erected by said railroad com- 
pany, and also all the railroads, branches, rights of way, depot 
grounds, lands, depots, station-houses, engine-houses, car-houses, 
freight-houses, warehouses, coal-houses, or other buildings, and all 
fences, trestles, bridges, and culverts ——— to the said railroad, 
and all car shops, machine shops, and all telegraph line and its ap- 
purtenances ; also all kinds of machinery and tools now held or here- 
after to be acquired for use in connection with said railroad, including 
all locomotives, tenders, cars, or other rolling stock and equipments, 
and also all franchises connected with or relating to the said rail- 
road which are now held or may hereafter be acquired by said rail- 
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road company prior to such sale, and all franchises or prop- 
726 erty now or hereafter belonging or appertaining thereto, and 

including the property acquired by the defendant by the 
order and authority of this court, together with all and singular the 
tenements and appurtenance thereunto belonging, and the reversions, 
remainders, tolls, incomes, rents, issues, and profits thereof, and also 
all the estates, rights, titles, and interests whatsoever, as well at law 
as in equity, of said railroad company. 

All of said property will be sold subject to the rights of the lessee 
now in possession, which rights are to be adjudicated and decreed b 
the court summarily and upon petition of the party claiming such 
right of possession under foreclosure sale. 

At the time of said sale the purchaser or purchasers will be re- 
— to pay to the undersigned in cash the sum of fifty thousand 

ollars and the balance of the purchase price shall be paid within 
ninety days after such sale. | 

Given under my hand, at the city of Grand Rapids, State of Mich- 
igan, this 15th day of July, A. D. 1882. 

HENRY M. HINSDILL, 
: Master in Chancery. 

F. A. NIMS, 

Solicitor for Complainanis. 


727 : PHILADELPHIA, Sept. 12, 1882. 


Mr. Henry M. Hinsdill, master in chancery, Grand Rapids, Mich., to 
advertising in the Public Ledger, Dr. 


July 25. 76 lines (1 dis.), Tu., Th., S., 21 times, chancery sale_$321 30 
Received payment for the proprietor. 


728 — vane appeared before me, Q. Bowman, a notary public 
in and for the city and county of Philadelphia, State of Penn- 
sylvania, R. W. A. Thomson, who, being duly sworn according to 
law, deposes and says that he is a clerk in the office of the Public 
Ledger, a newspaper published daily (except Sunday) in the city and 
county aforesaid, and that the advertisement hereto annexed was 
ublished in the Public Ledger aforesaid three time a week, on 
uesdays, Thursdays, and Saturdays, for seven successive weeks, be- 
ginning with Tuesday, July twenty-fifth, eighteen hundred and 

eighty-two; and further deponent saith not. 

R. W. A. THOMSON. 


Sworn and subscribed to before me this thirteenth day of Septem- 
ber, 1882. 


[SEAL.] EDMUND Q. BOWMAN, 
Notary Public. 


J 9 


‘+ bi ok . * 
„ a 


ASHBEL GREEN AND WILLIAM BOND, 4¢c., ET AL. $11 


p- 

id 729 Chancery Sale. 

12 

12 The Cireuit Court of the United States ſor the Western Distriet 

8, of Michigan, Southern Division. In Equity. 

— ASHBEL GREEN and WILLIAM Bonn, as Trustees for the Bond - 
holders under the Defendant’s Mortgage, Complainants, 

0 us. 

V Tux Chicco, Sa dN AW AND CANADA RANROAD Company, De- 

lh fendants. 


2. By virtue of and pursuant to a decree of foreclosure of sale ren- 
d dered and entered at the March term of said court in the above- 
n entitled cause on the 30th day of June, A. D. 1882, I. Henry M. 
Hinsdill, master in chancery of the aforesaid court, appointed in 
— suid decree to sell all and singular the property, effects, rights, and 
franchises of the said defendant described in the mortgage and since 
acquired, do hereby give notice that on tue second day of October, 
A. D. 1882, at ten o’clock in the afternoon, at the front entrance of 
the United States court-room, in the city of Grand Rapids, in the 
county of Kent, in the State of Michigan, in said western 
730 district of Michigan, I shall proceed to sell and shall sell, at 
public auction, to the highest bidder, for cash, as provided in 
said decree, the following-described property: All and singular the 
railroad of the Chicago, Saginaw and Canada Railroad Company, 
commonly known as the Chicago, Saginaw and Canada railroad, 
now owned or acquired by it in the State of Michigan, running from 
the village of St. Louis, in the county of Gratiot, in said State, to 
the village of Lake View, in the county of Montcalm, in the Stat. 
of Michigan, the length of which is about thirty-eight miles; also 
all bridges now owned or erected by said railroad company, and also 
all the railroads, branches, rights of way, depot — lands, 
depots, station-houses, engine- houses, car-houses, freight-houses, ware- 
houses, coal-houses, or other buildings, and all fences, trestles, 
bridges, and culverts appertaining to the said railroad, and all car 
shops, machine shops, and all telegraph line and its appurtenances; 
also all kinds of machinery and tools now held or hereafter to be 
acquired for use in connection with said railroad, including all loco- 
motives, tenders, cars, or other rolling stock and equipments, 
also ull franchises connected with or relating to the said railroad 
which are not held or may hereafter be acquired by said railroad 
company prior to such sale, and all franchises or property 
731 no or hereafter belonging or appertaining thereto, and in- 
cluding the property acquired by the defendant by the order 
and authority of this court, together with all and singular the tene- 
ments and appurtenances thereunto belonging, and the reversions, 
remainders, tolls, incomes, rents, issues, and profits thereof, and also 
all the estates, rights, titles, and interests whatsoever, as well at law 
as in equity, of said railroad company. | 
All of said property will be sold subject to the rights of the lessee 


* 


® 
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now in possession, which rights are to be adjudicated and decreed 
by the court summarily and upon petition of the party claiming 
such right of possession under foreclosure sale. 
At the time of said sale the purchaser or purchasers will be re- 
—.— to pay to the undersigned in cash the sum of fifty thousand 
ollars and the balance of the purchase price shall be paid within 
ninety days after such sale. 
Given under my hand, at the city of Grand Rapids, State of 
Michigan, this 15th day of July, A. D. 1882. 
HENRY M. HINSDILL, 
} Master in Chancery. 
F. A. NIMS, 
Solicitor for Complainants. 


732 New York, August 20th, 1882. 


Mr. Henry M. Hinsdill, U.S. circuit court, Grand Rapids, Mich., 
to the Wall Street Daily News, Dr. 3 


July 25, 1882. Foreclosure sale of Chicago, Saginaw & 
Canada R. R., 95 lines, 21 times, rate 20e.——— $399 00 


733 Strate or New YorK, = 
City of New Tork, ° 


E. Martin Black, of the city of New York, being duly sworn, says 
that he is the business manager of the Wall Street Daily News, a 
daily newspaper published in said city, and that the notice of which 
the annexed is a copy has been published in said Wall Street Daily 
News on the twenty-fifth day of July, 1882, and twenty times every 


other day thereafter. 
E. MARTIN BLACK. 


Sworn before me this twenty-fifth day of September, 1882. 
[SEAL. ] AUG. HAVILAND, 
Notary Public, Kings Co. 
Cert. filed in N. Y. 


734 Chancery Sale. 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, as Trustees for the Bondholders 
under the Defendant’s Mortgage, Complainants, 
us. 
THe CHICAOO, SaGInaw AND CANADA RAILROAD Company, De- 
fendant. 


By virtue of and pursuant to a decree of foreclosure of sale ren- | 
dered and entered at the March term of said court in the above- | 
entitled cause on the 30th day of June, A. D. 1882, I, Henry M. 


2 @ 


Hinsdill, master in chancery of the aforesaid court, appointed in 
said decree to sell all and singular the property, effects, rights, and 
franchises of the said defendant described in the mortgage and since 
acquired, do hereby give notice that on the second day of October, 
A. D. 1882, at ten o’clock in the forenoon, at the front entrance to 
the United States court-room, in the city of Grand Rapids, in the 
county of Kent, in the State of Michigan, in said western dis- 
735 triet of Michigan, I shall proceed to sell and shall sell, at 
public auction, to the highest bidder, for cash, as provided in 
said decree, the following-deseribed property: All and singular the 
railroad of the Chicago, Saginaw and Canada Railroad Company, 
commonly known as the Chicago, Saginaw and Canada railroad, 
now owned or acquired by it in the State of Michigan, running 
from the village of St. Louis, in the county of Gratiot, in said State, 
to the village of Lakeview, in the county of Montcalm, in the State 
of Michigan, the length of which is about thirty-eight miles; also all 
bridges now owned or erected by said railroad company, and also all 
the railroads, branches, rights of way, depot grounds, lands, depots, 
station-houses, engine-houses, car-houses, freiglit-houses, warehouses, 
coal-houses, or — buildings, and all ſences, trestles, bridges, and 
culverts appertaining to the said railroad, and all car shops, machine 
shops, and all telegraph line and its appurtenances; also all kinds 
of machinery and tools now held or hereafter to be acquired for use 
in connection with said railroad, including all locomotives, tenders, 
cars, or other rolling stock, and equipments, and also all franchises . 
connected with or relating to the said railroad which are now held 
or may hereafter be acquired by said railroad company prior 
736 to — sale, and all franchises or property now or he r 
belonging or appertaining thereto, and including the prop- 
erty acquired by the defendant by the order and authority of this 
court, together with all and singular the tenements and appur- 
tenances thereunto belonging, and the reversions, remainders, tolls, 
incomes, rents, issues, and profits thereof, and also all the estates, 
rights, titles, and interests whatsoever, as well at law as in equity, of 
said railroad company. 

All of said property will be sold subject to the rights of the lessee 
now in possession, which rights are to be adjudicated and decreed 
by the court summarily and upon petition of the party claiming 
such right of possession under foreclosure sale. 

At the time of said sale the purchaser or purchasers will be re- 
2 to pay the undersigned in cash the sum of fifty thousand 

ollars and the balance of the purchase price shall be paid within 
ninety days after such sale. : 

Given under my hand, at the city of Grand Rapids, State of Mich- 
igan, this 15th day of July, A. D. 1882. 

HENRY M. HINSDILL, 
Master in Chancery. 
F. A. NIMS, 
Solicitor for Complainants. 


40—181 
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737 Unitep STATEs OF AMERICA, \ oe 
Western District of Michigan, County of Kent,, 


John McQuewan, of Grand Rapids, in said county, being duly 
sworn, deposes and says that on the 3d day of August, A. D. 1882, 
he posted one copy of the notice of master's sale, of which the an- 
nexed printed notice is a true copy, at each of the following-named 
places in the city of Grand Rapids, in said county, to wit: One copy 
at entrance to Kent circuit court rooms, one copy at entrance to su- 
perior court rooms, and one copy at the U.S. court-house, being 
three of the most public places in said city, and said notices were 


conspicuously and securely posted; further deponent saith not. 
JOHN McQUEWAN. 


Subscribed and sworn to before me this 3d day of August, A. D. 


1882. 
HENRY M. HINSDILL, 
U. S. Commissioner. 


738 Chancery Sale. 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, as Trustees for the Bondholders 
under the Defendant’s Mortgage, Complainants, 


v8. 


Tue CHICAGO, SAGINAW AND CANADA RAILROAD Company, De- 
fendant. : 


By virtue of and pursuant to a decree of foreclosure of sale ren- 
dered and entered at the March term of said court in the above-en- 
titled cause on the 30th day of June, A. D. 1882, I, Henry M. Hins- 
dill, master in chancery of the aforesaid court, appointed in said 
decree to sell all and singular the property, effects, rights, and fran- 
chises of the said defendant described in the mortgage and since 
* do ltereby give notice that on the second day of October, 
A. D. 1882, at ten o’clock in the forenoon, at the front entrance to 
the United States court-room, in the city of Grand Rapids, in the 

county of Kent, in the State of Michigan, in said western dis- 
739 triet of Michigan, I shall proceed to sell and shall sell, at 

public auction, to the highest bidder, for cash, as provided in 
said decree, the following-described property: All and singular the 
railroad of the Chicago, Saginaw and Canada Railroad Company, 
commonly known as the Chicago, Saginaw and Canada Railroad, 
now owned or acquired by it in the State of Michigan, running 
from the village of St. Louis, in the county of Gratiot, in said State, 
to the village of Lakeview, in the county of Montcalm, in the State 
of Michigan, the length of which is about thirty-eight miles; also 
all bridges now owned or erected by said railroad company, and also 
all the railroads, branches, rights of way, depot grounds, lands, 
depots, station-houses, engine-houses, car-houses, — ware- 


P and ’ 5 
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houses, coul- houses, or other buildings, and all fences, trestles, 
and culverts appertaining to the said railroad, and all ear s 
chine shops, and all telegraph line and its appurtenances; also all 
kinds of machinery and tools now held or hereafter to be acquired 
for use in connection with said railroad, including all locomotives, 
tenders, cars, or other rolling stock and equipments, and also all 
franchises connected with or relating to the said railroad which are 

now held or may hereafter be acquired by said railroad company 
740 prior to such sale, and all franchises or property now or here- 

after belonging or appertaining thereto, and including the 
property acquired by the defendant by the order and authority of 
this court, together with all and singular the tenements and appur-. 
tenances thereunto belonging, and the reversions, remainders, tolls, 
incomes, rents, issues, and profits thereof, and also all the estates, 
rights, titles, and interests whatsoever, as well at law as in equity, of 
said railroad company. 

All of said property will be sold subject to the rights of the lessee 
now in possession, which rights are to be adjudicated and decreed by 
the court summarily and upon petition of the party claiming su 
right of possession under foreclosure sale. 

At the time of said sale the purchaser or purchasers will be re- 
— to pay to the undersigned, in cash, the sum of fifty thousand 
dollars, and the balance of the purchase price shall be paid within 
ninety days after such sale. 

Given under my hand, at the city of Grand Rapids, State of Michi- 
gan, this 15th day of July, A. D. 1882. 

HENRY M. HINDSILL, 


Master in Chancery. 
F. A. NIMS, 
Solicitor for Complainants. 
741 Uwsitep States or AMERICA, \ sania 
Western District of Michigan, ‘ 


John McQuewan, of Grand Rapids, in the county of Kent, in said 
district, beingeduly sworn, deposes and says that on the Ist day of 
August, A. D. 1882, he posted up one copy of master’s sale, of which 
the annexed printed notice is a true copy, at each of the following- 
named stations situated along the line of the Chicago, Saginaw and 
Canada railroad and in the townships through which said road passes, 
to wit, St. Louis, Alma, Elwell, Seville, Riverdale; Vestaburg, Rock- 
land, Cedar Lake, Edmore, Sommerville, Six Lakes, and Lakeview, 
and being in _— places in the counties through which said road 
runs, and said notices were conspicuously and securely posted. Fur- 


ther deponent saith not. 
JOHN McQUEWAN. 


‘ — and sworn to beſore me this 2d day of August, A. D. 
5 HENRY M. HIN SD III, 
U. 8S. Commissioner. 


1 8 
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742 Chancery Sale. 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


AsHBEL GREEN and WILLIAM Bonn, as Trustees for the Bondholders 
under the Defendant’s Mortgage, Complainants, 


v8. 
Tue Cuicaco, SAOIN AW AND CanaDA Rattroap Company, De- 
fendant. 


By virtue of and pursuant to a decree of foreclosure of sale ren- 
dered and entered at the March term of said court in above-entitled 
cause on the 30th day of June, A. D. 1882, I, Henry M. Hinsdill, 
master in chancery of the aforesaid court, appointed in said decree to 
sell all and singular the property, effects, rights, and franchises of the 
said defendant — in the mortgage and since acquired, do 
hereby give notice that on the second day of October, A. D. 1882, at 
ten o clock in the forenoon, at the front entrance to the United States 
court-room, in the city of Grund Rapids, in the county of Kent, in 

the State of Michigan, in said western district of Michigan, I 
743 shall proceed to sell and shall sell, at public auction, to the 

highest bidder, for cash, as provided in said decree, the fol- 
lowing-described property: All and singular the railroad of the 
Chicago, Saginaw and Canada Railroad Company, commonly known 
as the Chicago, Saginaw and Canada railroad, now owned or ac- 
quired by it in the State of Michigan, running from the village of 
St. Louis, in the county of Gratiot, in said State, to the village of 
Lakeview, in the county of Montcalm, in the State of Michigan, the 
length of which is about thirty-eight miles; also all bridges now 
owned or erected by said railroad company, and also all the rail- 


‘roads, branches, rights of way, depot grounds, lands, depots, station- 


houses, engine-houses, car-houses, freight-houses, warehouses, coal- 
houses, or other buildings, and all fences, trestles, bridges, and cul- 
verts appertaining to the said railroad, and all car sheps, machine 
shops, and all telegraph line and its appurtenances; also all kinds 
of machinery and tools now held or hereafter to be acquired for use 
in connection with said railroad, including all locomotives, tenders, 
cars, or other rolling stock and equipments, and also all franchises 
connected with or relating to the said railroad which are now held 
or may hereafter be acquired by said railroad company prior 
744 to such sale, and all franchises or property now or hereafter 
belonging or appertaining thereto, and including tbe prop- 
erty acquired by the defendant by the order and authority of this 
court, together with all and singular the tenements and appurte- 
nances thereunto belonging, and the reversions, remainders, tolls, 
incomes, rents, issues, and profits thereof, and also all the estates, 
rights, titles, and interests whatsoever, as well at law as in equity, 
of said railroad company. 
Ali of said property will be sold subject to the rights of the lessee 


ASHBEL GREEN AND WILLIAM BOND, 40., ET AL. 


now in possession, which rights are to be adjudicated and decreed 
by the court summarily and upon — of the party elaiming 
such right of possession under foreclosure sale. 

At the time of said sale the purchaser or purchasers will be re- 
— to pay to the undersigned, in cash, the sum of fifty thousand 

ollars, and the balance of the purchase price shall be paid within 

ninety days after such sale. ‘ 

Given under my hand, at the city of Grand Rapids, State of Mich- 
igan, this 15th day of July, A. D. 1882. 

‘ HENRY * — 

aster in Chancery. 
F. A. NIMS, : 
Solicitor for Complainants. 


745 Masters Report of Sale. 


UnITEpD STATES OF AMERICA: 


In the Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. Iu Equity. 


ASHBEL GREEN and WILLIAM Bonn, as Trustees for the Bondholders 
under the Defendant’s First Mortgage, Complainants, 
v8. 
Tur Cuicaco, SAGINAW AND CANADA RAILLROAD Company, De- 
fendant. ° 


To the honorable judges of said eourt: 


In pursuance and by virtue of a decretal order of this court made 
in the above cause, bearing date the thirtieth (30th) day of June, in 
the year one thousand eight hundred and eighty-two, and in pur- 
suance and by virtue of a decretal order of this court made in the 
above cause, bearing date the third (3d) day of May, in the year one 

thousand eight hundred and eighty-three, by which it was, 
746 among other things, ordered, adjudged, and decreed that all 
and singular the property, effects, rights, and franchises of 
the said defendant described in the mortgage and since acquired 
be sold by Henry M, Hinsdill, one of the masters of this court, at 
public auction, at the entrance to the court-room of this court, in 

y of Grand Rapids, in said western district of Michigan, to the 
highest bidder, for cash ; that said sale take place without unreason- 
able delay ; that before offering said property, franchises, and prem- 
ises for sale said master should first advertise or cause to be adver- 
tised the time, terms of payment, and place of sale thereof, setting 
forth in said advertisement a concise and pertinent description of 
the subject-matter to be sold, in one newspaper printed and circa- 
lated in the city of New York, in one newspaper published in the 
city of Philadelphia, State of Pennsylvania, in one newspaper 
printed and circulated in the city of Detroit, State of Michigan, and 
in one newspaper printed and circulated in the city of Grand Rap. 
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ids, in said western district, and that said advertisement be con- 
tinued in each of said papers at least three days in each week for 
six weeks in succession ; that any of the parties to this suit (except 
complainants, the trustees) and any persons claiming to be holders 
for value or having equitable liens thereon of bonds issued under 

the mortgage aforesaid might become the purchasers at said 
747 sale; that said sale to take place, at an hour to be fixed by 

the master, between the hours of nine o’clock in the forenoon 
and four o’clock in the afternoon, and when opened should not be 
closed for a period of three hours; that there should be paid by the 
purchaser to the master, in cash, the sum of fifty thousand dollars 
at the time of making the sale, and that the balance of the purchase 
price should be paid to the said master on or before sixty days from 
the date of confirmation of such sale; 

That the purchaser at such sale, upon the confirmation of such 
order of sale and the payment of the purchase-money in full, be let 
into possession of the said property; that the master might adjourn 
said sale from day to day, in his discretion, if he should be dissatis- 
fied with the amount bid on the day of sale, but not for a greater 
time than six days in all, except upon a report to the court of the 
facts and a special order obtained for such longer adjournment, and 
that the master should pay the moneys received upon such sale into 
court and the same should be distributed in the order and to the 
several classes of claimants as set forth in the final decree herein : 

I, the subscriber, one of the masters of this court in and for 
748 the western district of Michigan, being the same person ap- 
pointed in said decree to make said sale, do respectfully cer- 
— and report that I advertised said property to be sold by me at 
public auction, to the highest bidder, for cash, as provided in said 
decree, at the front entrance to the United States court-room, in the 
city of Grand Rapids, in the county of Kent, in the State of Michi- 
gan, in said western district of Michigan, on the second day of Octo- 
ber, A. D. 1882, at ten o’clock in the forenoon ; that previous to said 
sale I caused notice thereof to be published for at least three days in 
each week for six weeks in succession in the “ Wall Street Daily 
News,” a newspaper printed and circulated in the city of New York ; 
in the “ Public Ledger,” a newspaper published and circulated in the 
city of Philadelphia, State of Pennsylvania; in the “ Detroit Post 
and Tribune,” a newspaper printed and circulated in the city of 
Detroit, State of Michigan, and in the “Grand Rapids Eagle,” a 
newspaper printed and circulat d in the city of Grand Rapids, in 
said western district of Michigan, which notices contained a concise 
and pertinent description of the property, rights, effects, and fran- 
chises of the said defendant described in the mortgage and sinee 
mo gage to be sold and the terms of said sale, proof of which sev- 
eral publications is hereto attached and made a part of this report ; 
that at least six weeks prior to the day said property was ad- 
749 vertised to be sold, to wit, on the first day of August, A. D. 
1882, I caused printed notices thereof to be fastened up at each 
of the stations situated along the line of said railroad of the defend- 
ant herein and in the townships through which said road passes, 
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AsHREI. GREEN AND WILLIAM BOND, 4¢., ET AL. 
and on, to wit, the 3d day of August, A. D. 1882, in three public 
places in the city of Grand Rapids, the place where said property 
was advertised to be sold and was sold ; affidavits showing the post- 
ing of said notices and of the time and places of posting the same 
are hereto attached and made a part of this report. 

And I do further report that on the second (2d) day of October, A. D. 
1882, the day on which said property was advertised to be sold as 
aforesaid, I attended at the time and place fixed for said sale, and by 
order of the court adjourned said sale until the ninth (9th) day of 
November, A. D. 1882, at the same time and place. 

And I do further report that on the ninth (9th) day of November, 
A. D. 1882, the adjourned day on which said property was to be 
sold, I attended at the time and place fixed for said sale, and by 
order of the court een said sale until the twenty-third (23d) 
day of November, A. D. 1882, at the same time and place. 

And I do further report that on the twenty-third (23d) day 

750 of November, A. D. 1882, the adjourned day on which said 

property was to be sold, I attended at the time and place 

fixed for said sale, and by order of the court adjourned said sale 

until the twenty-third (23d) day of January, A. D. 1883, at the same 
time and place. 

And I do further report that on the twenty-third (23d) day of 
January, A. D. 1883, the adjourned day on which said property was 
to be sold, I attended at the time and place fixed for said sale, and 
by order of the court adjourned said sale until the second (2d) day 
of March, A. D. 1883, at the same time and place. 

And I do further report that on the second (2d) day of March, 
A. D. 1883, the adjourned day on which said property was to be sold, 
I attended at the time and place fixed for said sale, and by order of 
the court adjourned said sale until the seventeenth (17th) day of 
April, A. D. 1883, at the same time and place. 

And I do further report that on the seventeenth (17th) day of 
April, A. D. 1883, the adjourned day on which said property was te 
be sold, I attended at the time and place fixed for said sale, and by 
order of the court adjourned said sale until the ninth (9th) day of 
May, A. D. 1883, at the same time and place. 

And I do further report that on the ninth (9th) day of May, A. D. 

1883, the adjourned day on which said property was to be 
751 sold, I attended at the time and place fixed for said sale, and 


ex said property for sale, at public auction, to the highest 


bidder ; that said sale was held open aud bids were received by me 
until the hour of four o’clock p. m. of said day, at which time the 
highest bid received was the sum of three hundred and ninety- 
eight thousand dollars, and John A. Elwell was the highest bidder ; 
that I then announced to the bidders present at said sale that the 
sale of the property would be held open, and was thereupon held 
open until May 10th, A. D. 1883, at eleven o’clock in the forenoon ; 
that I attended at the hour of eleven o’clock a. m. on the 10th day 
of May, A. D. 1883, at which time said sale was announced to be 
held, and exposed said property for sale, at public auction, to the 
highest bidder, and the said property was then and there fairly 
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struck off and sold to John A. Elwell, of St. Louis, Gratiot county, 
Michigan, at the sum of four hundred thousand dollars ($400,000), 
he being the highest bidder therefor and that being the highest 
sum bid. 

And I do further certify and report that the sum of fifty thousand 
dollars ($50,000) was paid to me at the time of sale, as provided in 
said decrees, and that I have paid the same into court. 

And I do further certify and report that the property so adver- 

tised for sale and sold as — was described as follows, 
752 to wit: All and singular the railroad of the Chicago, Saginaw 

and Canada Railroad Company, commonly known as the 
Chicago, Saginaw and Canada railrvad, now owned or acquired by 
it in the State of Michigan, running from the village of St. Louis, 
in the county of Gratiot, in said State, to the village of Lakeview, 
in the county of Monicalm, in the State of Michigan, the length of 
which is about thirty-eight miles; also all bridges now owned or 
erected by said railroad company, and also all the railroads, 
branches, rights of way, depot grounds, lands, depots, station-houses, 
engine-houses, car-houses, freight-houses, warelouses, coal-houses, 
or other buildings, and all fences, trestles, bridges, and culverts ap- 
pertaining to the said railroad, and all car shops, machine shops, 
and all telegraph line and its appurtenances; also all kinds of ma- 
chinery and tools now held or hereafter to be acquired for use in 
connection with the said railroad, including all locomotives, tenders, 
cars, or other rolling stock and equipments, and also all franchises 
connected with or relating to the said railroad which are now held 
or may hereafter be acquired by said railroad company prior to 
such sale, and all franchises or property now or hereafter belong- 
ing or appertaining thereto, and including the property acquired 

by the defendant by the order and authority of this court, 
753 together with all and singular the tenements and appur- 

tenances thereunto belonging, and the reversions, remainders, 
tolls, incomes, rents, issues, and profits thereof, and also all the 
estates, rights, titles, and interests whatsoever, as well at law as in 
equity, of said railroad company. 

All of which is respectfully submitted. 

Dated Grand Rapids, May 21st, A. D. 1883. 

HENRY M. HINSDILL, 
Master in Chancery in and for the Western District of Michigan. 


754 (Endorsed:) No. 213, B. U. S. circuit court, west. dist. of 

Mich., southern division. In equity. Ashbel Green and 
William Bond, trustees, compl'ts, vs. The Chicago, Saginaw & Can- 
ada R. R. Co., def’t. Master's report of sale. Filed May. 21, 1883. 
H. M. Hinsdill, elerk. 
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755 Orders. 
Tre Unitep States OF AMERICA, 
Western District of Michigan, Southern Division,, 
U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 22d day of May, in the year of our Lord 
one thousand eight hundred and eighty-three, and of the In 
ence of the United States of America the one hundred and seventh— 
present, the Honorable Solomon L. Withey, district jud 
the proceedings then and there had were the following, to wit: 


AsHBEIL GREEN and WILLIAM Bonn, Trustees, Com- 
plainants, 
vs. No. 213, B. 
THE CHICAGO, SAGINAW AND CANADA RAILLROAD Co., 
Defendant. 


This being the adjourned day, for hearing upon an order to show 
cause why Clark Brooks, receiver of the Clairmont Savings Bank 
should not be allowed to —_— and prove a certain bond of said 
defendant corporation and be allowed to share in the proceeds of 
the sale of the property of said defendant, the same came on to be 
heard, and after argument by counsel it is ordered that the 
tioner, Clark Brooks, receiver, &c., have twenty days from this date 
in which to file amended petition. 


756 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 


ASHBEL GREEN & WILLIAM Bonn, Trustees, Complainants, 
vs 


Tue Cnicaco, Sacginaw & CANADA RAILROAD Company, Defend- 
ant, and Thomas M. Nelson & James B. Soule, Intervening 
Defendants. 


Sin: You will please take notice that on the twenty-first day of 
May instant Henry M. Hinsdill, the master of this court, who was 
charged in the decrees heretofore entered herein with making sale 
of the property of the defendant, The Chicago, Saginaw & Canada 
Railroad Company, described in said decrees, made and filed his re- 

port of such sale, and that I shall cause an order to be entered 
757 confirming the said report unless cause to contrary be shown 
within eight days after service upon you of this notice. 
Yours, &c., FRED. A. NIMS, 


Solicitor for Cumpł ta 
Dated May 22, 1883. 
41—181 
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I hereby acknowledge due service of a notice of which the within 
is a copy. 


May 22, 1883. 
FRANCIS SMITH, 
Sol’r for Thos. W. & Ed. P. Ferry, Hiram Hodgdon, 
John A. Elwell, & Est. of Joseph E. Shaw. 


758 (Endorsed :) No. 213, B. U. S. circuit court, W. dist. Mich. 

Ashbel Green et al. vs. C., S. & C. R. R. Co. et al. Notice of 
— master’s report. Filed May 25, 1883. Henry M. Hinsdill, 
clerk. 


759 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. . In 


Equity. 
ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
us. 


THe Cuicaco, Sacinaw & CANADA RAILROAD Company, Defendant, 
and Thomas M. Nelson & James B. Soule, Intervening Defend- 
ants. 


Sir: You will please take notice that on the twenty-first day of 
May instant Henry M. Hinsdill, the master of this court, who was 
charged in the decrees heretofore entered herein-.with making sale 
of the property of the defendant, The Chicago, Saginaw. & Canada 
Railroad Company, described in said decrees, made and filed his re- 


port of such sale, and that I shall cause an order to be entered 


760 confirming. the said report unless cause to the contrary be 
shown within eight days after service upon you of this 


notice. 
Yours, &c., . FRED. A. NIMS, 


Solicitor for the Compi is. 
Dated May 22, 1883. 


We admit service of a notice of which the within is a copy. 


May 22, 1883. 
HUGHES, O’BRIEN & SMILEY, | 
Solicitors for Defendant Railroad Company. 
BLAIR, KINGSLEY & KLEINHANS, 
Solicitors for Intervening Def is. 
GLEASON & BUNDY, : 
Sol’rs for Bond Claimant, James R. Casselbury. 
NORRIS & UHL, 
Sol’rs for Richardson, Day, Bower & Co., 
J. F. Betz, Estate of C. P. Deitrich, & 


Canton Bridge Co. 
E. W. WITHEY, 


i Sol’r for Bond Claimants, J. Rich Grier 
and Clark Brooks, Receiver. 


— 8 


— 8 
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761 (Endorsed :) No. 213, B. U. S. circuit court, wn dist. 

Mich. Ashbel Green e al. vs. C., S. & C. R. R. Co. ef al. 
Notice of filing master's report. Filed May 25, 1883. Henry M. 
Hinsdill, clerk. 


762 Orders. 


Tre Unitep States oF AMERICA, t : 
Western District of Michigan, Southern Division, 
U. S. Court 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, _— and held at the city 
of Grand Rapids on the 28th day of May, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the Inde- 
pendence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, 
to wit: 

ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
vs. No. 213, B. 
THe Chicado, SAGINAW AND CANADA RAILNOAD Co., 
Defendant. 


In the Matter of the Petitions of R. Sprout and Gro. E. CHART. 


In this cause, on motion of Mr. Wanty, it is ordered by the court 
now here that the —— upon the petitious of Robert Sproul and 
George E. Chapel be further continued until June 4, 1883, and that 
said petitioners have leave to amend their petitions now on file or 
to file supplemental petitions. 


763 Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. 7 


AsHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 


v8. 
THe Cuicaco, SAGINAW AND CANADA RALROAD Co., Defendant. 


Dated May 31, A. D. 1883. 


In this cause, the report of sale by Henry M. Hinsdill, a master 
of this court, having been heretofore, on the 21st day of May inst., 
duly filed herein, and notice of such filing having been duly served 
on the parties in interest, as appears by proof of such service on file 
herein, and more than eight days having elapsed since thé giving of 
such notice, and no exceptions to said report or any part thereof 
having been filed or served 

On motion of F. A. Nims, solicitor for complainants, it is ordered 
that the said sale and all things thereto pertaining be and stand 
ratified and confirmed. | 

F. A. NIMS, 


Solicitor for Complainants. 
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764 Orders. 
: Tue Unitep States or AMERICA, \ : 
Western District of Michigan, Southern Division,, 

U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the Ist day of June, in the year of our Lord 
one thousand eight hundred and eighty-three, and of the Independ- 
ence of the United States of America the one hundred and seventh— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


ASHBEL GREEN and WILLIAM Box, Trustees, Com- 
plainants, 
v's. No. 213, B. 
Tue CHICAGO, SAGINAW AND CANADA RAILROAPD Co., 
Defendant. 


In this cause, an order having been passed confirming the report 
of sale made by Henry M. Hinsdill, a master of this court, on the 
10th day of May inst., and it appearing by the decrees herein that 
the purchaser at the sale thereunder should receive a deed from said 
master in pursuance of such sale on paying into court the entire 
purchase price ; 

And it now being represented to this court that-John A. Elwell, 
who became the purchaser at said sale, has assigned his: purchase 
and right to a deed to Charles Merriam and Nathaniel Thayer, as 
appears by a written assignment on file herein, and the said Charles 

Merriam and Nathaniel Thayer having paid into court all of 
765 the purchase price for which said sale was made 
It is now ordered that the said master execute and deliver 
to the said Charles Merriam and Nathaniel Thayer a deed in pur- 
suance of the decrees heretofore made and of said sale. 


766 Orders. 


THE UNITED States OF AMERICA, 
Western District of Michigan, Southern Division, N : 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the tity 
of Grand Rapids on the 4th day of June, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the In- 
dependence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon IL. Withey, district 
1 the proceedings then and there had were the follow- 
ing, to wit: | 


— 10 


ASHBEL GREEN and WILLIAM Box, Trustees, Com- 
plainants, 
v8. No. 213, B. 
THe Caicaco, SAGINAW AND CANADA RalILroapD Co., 
Defendant. 


In the Matter of the Petitions of R. Sprout and Gro. E. Cape. 


In this cause, on motion of Mr. Wanty, it is ordered by the court 
now here that the hearing upon the petitions of Robert Sproul and 
George E. Chapel be further continued until June 11, 1883, at 2 p. 
m.,and that said petitioners have leave to amend their petitions 
now on file or to file supplemental petitions. 


767 Orders. 


. THe Unitep States or AMERICA, \ ae 
Western District of Michigan, Southern Division, ; 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 11th day of June, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the In- 
dependence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, 
to wit: 


ASHBEL GREEN and WILLIAM Box, Trustees, Com- 
plainants, i 
v8. No. 213, B. 
Tue CHIcaGco, SAGINAW AND CANADA RAILROAD Co., 
Defendant. 


In the Matter of the Petitions of R. Sprout and Geo. E. CARL. 


In this cause, on motion of Mr. Wanty, it is ordered by the court 
now here that the hearing upon the petitions of Robert Sproul and 
George E. Chapel be further continued until June 25th, at 2 p. m., 
and that said petitioners have leave to amend their petitions now 
on file or to file supplemental petitions. 


ASHBEL GREEN AND WILLIAM BOND, 4C., ET AL. $25 : 
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768 UNITED States oF AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN, WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tue CHICAGO, Sa dIN AW AND CANADA RAILROAD Company, De- 
fendant. 


To the judges of the circuit court of the United States for the west- 
ern district of Michigan, southern division, in equity: 


Your petitioner, Clark Brooks, of the city, county, and State of 
New York, receiver, as hereinafter stated, respectfully shows— 
That heretofore and on or about the 27th day of October, A. D. 
1876, by an order of the supreme court of the State of New York 
made on said day, he was nominated and appointed receiver of the 
Clairmount Savings Bank, a corporation organized and existing 
under and by virtue of the laws of said State of New York, in a 
cause brought in the name of The People of the State of 
769 New York, as plaintiff, and against said The Clairmount 
Savings Bank, as defendant, for the dissolution of said bank 
corporation and for other purposes; that thereupon petitioner gave 
the security required by said order and qualified and entered upon 
his said receivership and has ever since been and now is such re- 
ceiver. - i 
That petitioner found among the assets of said bank bond. No. 147, 
issued by said defendant, The Chicago, Saginaw and Canada Rail- 
road Company, dated May 21st, 1873, for the sum of one thousand 
dollars, payable in gold to said complainants or bearer, together 
with fifty-nine coupons thereto attached, being for the semi-annual 
interest on said bonds, to becom puted at the rate of seven per centum 
er annum, and —— one each on the first day of the months of 
fay and November in each and every year from May, A. D. 1874, 
to May, A. D. 1903, inclusive of both dates; that each of said 
coupons is for the sum of thirty-five dollars. Said bond and each 
of said coupons are in the same form and language as the bonds and 
coupons produced and proved herein by other bondholders and are 
now in the possession of your petitioner ready to be produced and 
proved as this honorable court may direct. 
Your petitioner further shows that said bond was pledged 
770 by ſ one Orange H. Stevens, the owner thereof, to said Clair- 
mount Savings Bank as collateral security for the payment 
of a draft on the First National Bank of Greenville, Michigan, for 
one thousand and fifty dollars, dated Nov. 29, 1873, drawn by one 
Moses R. Jeffords to the order of said Stevens; which said draft was, 
on or about the date thereof, cashed by said Clairmount Savings 
Bank, the said bank paying to said Stevens the full amount thereof, 
and sent to Greenville, Michigan, for collection, but the said First 
National Bank of Greenville refused to pay said draft on the pre- 


sentment thereof, and that the same was duly protested for non-pay- 
ment and has never been paid, in whole or iu part, except as herein- 
after set forth. 

Your petitioner further shows that after he had entered on his 
duties as receiver, &c., as aforesaid the said Orange H. Stevens, who 
still owed said Clairmount Savings Bank or petitioner as receiver 
thereof the amount of said draft, with interest from November 29, 
1873, and expenses, &c., thereon, transferred and conveyed to peti- 
tioner, as receiver, &c., as aforesaid, the absolute legal title to said 
bond to apply as payment of said draft so far as the proceeds thereof 
would —— —— your petitioner, as such receiver, &c., as afore- 

said, has ever since been and is now the legal holder and 
771 ovner of said bond for a valuable consideration, and as such 

owner is a and prove said bond in this cause 
and to share in the p s of the sale of the property, rights, and 
franchises of said defendant to be made under the order and decree 
of this court pro rata with the bona fide bondholders and to have 
equal rights with them. 

Your petitioner further shows that by order of the supreme court 
of the State of New York, dated June 7, 1883, made in the said ac- 
tion of The People of the State of New York against The Clairmount 
Savings Bank and entered in the office of the clerk of the city and 
county of New York, your petitioner was daly authorized and 
directed to make and prosecute this application, a copy of which 
order is hereto annexed. 

Your petitioner therefore prays that said court may make an 
order herein permitting petitioner to produce and prove his said 
bond before some master to be designated under the rules and prac- 
tice of said court, and that when said bond shall have been so pro- 
duced and proved that petitioner, as the owner thereof, may, by the 
order and decree of this court, be permitted and allowed to share in 
the proceeds of any such sale or sales as aforesaid pro rata with other 
bona fide holders of the bonds of said defendant, and that he may in 

all respects be allowed to occupy the same position as such 
772 bondholders, and that the court may make such other and 
further order and decree herein as may seem meet and neces- 


sary. 
y your petitioner will ever pray, &c. 
; CLARK BROOKS, Receiver. 
EDWARD W. WITHEY, 


Solicitor for said Petitioner. 


Unitev States OF AMERICA, oe 
Southern Division of New Tor,, 


Be it remembered that on this 7th day of June, A. D. 1883, before 
me, a notary public in and for New York county, personally — 
Clark Brooks, to me known to be the person who signed the fore- 


going petition, and who, being by me first duly sworn, did depose 


and say that he is the receiver of the Clairmount Savings Bank and 
the petitioner named in and who subscribed the foregoing petition ; 


ASHBEL GREEN AND WILLIAM BOND, 40, ET AL. $27 
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that he had read said petition by him subscribed as aforesaid and 
knew the contents thereof; that the same was true of his own knowl- 
edge, save as to the matters which are therein stated to be on informa- 
tion and belief, and that as to those matters he believes it to be true. 
[SEAL.] A. V. W. VAN NECHTEN, 
Notary Public, N. Y. Co. 


773 At a special term of the supreme court, held at chambers, 
at the county court-house, in the city of New York, on the 
7th day of June, 1883. 
Present: Hon. Abraham R. Lawrence, justice. 


THe PEOPLE OF THE STATE OF New YORK 
9 


ag st 
THe CrarrMounT Savines BAxk. 


On reading and filing the petition of Clark Brooks, receiver of the 
above-named Clairmount Savings Bank, verified June 5th, 1883, ask- 
ing for leave to commence and prosecute an action or other legal 
proceedings in the circuit court of the United States for the western 
district of Michigan, southern division, or other court for the pur- 
pose of having one first-mortgage bond of the Chicago, Saginaw and 
Canada Railroad Company, nuinbered 147, and of the par value of 
one thousand dollars, payable in gold, with seven per cent. interest, 
coupons attached, and of procuring the same to be allowed as a 
claim against the pruceeds of the sale under foreclosure of the 
property, rights, and franchises of said company, and on reading 

and filing the consent of Hon. Leslie W. Russell; attorney 
774 general, endorsed hereon to the entry of this order, and on 
motion of said Clark Brooks in person— 

Ordered, That said Clark Brooks, as such receiver, is hereby au- 
thorized and directed to apply to said circuit court of the United 
States or other court, as he may be advised, for an order or decree 
permitting him to produce and prove said first-mortgage.bond of 
the Chicago, Saginaw and Canada Railroad Company, numbered 
147, and, when produced and proved, allowing him as the owner 
thereof, as such receiver, to share in the proceeds of the sale of the 
property, rights, and franchises of said company under foreclosure 
pro rata with other bona fide holders of the first-mortgage bonds of 
the said The Chicago, Saginaw and Canada Railroad Company, and 
that he may in all respects be allowed to occupy the same position 
as such bondholders, and for such other and further order or decree 
in the premises as may be just and necessary ; and the said receiver 
is hereby authorized and directed to commence and prosecute such 
action or other legal proceedings as counsel may advise for the 


purposes aforesaid. 
S. B. 


775 Srark OF New York, N ‘ 
City and County of New York, * 


I, Patrick Keenan, clerk of the suid city and county and clerk of 
the supreme court of said State for said county, do certify that I 
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have compared the preceding with the original order granting leave 
to sue on file in my office, and that the same is a correct transcript 
therefrom and the whole of such original. 
In witness whereof I have hereunto subscribed my name and 
affixed my official seal this 7th day of June, 1883. 
[SEAL. ] PATRICK KEENAN, Clerk. 


Endorsed: Filed 7 June, 1883. 
776 (Endorsed :) U. S. circuit court, west. dist., Mich., so. div. 
In equity. Ashbel Green & William Bond, trustees, com- 
plainants, vs. The Chicago, Saginaw & Canada R. R. Co., defendant. 
Amended petition of Clark Brooks, receiver. Filed June 12th, ’83. 
H. M. Hinsdill, clerk. Edward M. Withey, sol’r for pet’r. 


777 Usitep Srarzs oy AMERICA, oe 


Western District of Michigan, Southern Division, 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Divison. In Equity. 


Edward W. Withey, being duly sworn, says that on the 12th da 
of May, 1883, he served copies of a petition and order of whic 
the annexed are true and compared copies, duly certified as the 
annexed are certified, upon Francis Smith, Esq., and F. A. Nims, 
Esq., two of the solicitors named in said order, by enclosing 


the same in envelopes addressed to said solicitors, respectively, 


at Muskegon, Michigan, that being the place of residence and 
business of each of said solicitors, and he depositing said envelo 
so addressed as aforesaid in the post office at Grand Rapids, Michi- 
gan, * said day, the postage on each of said envelopes being fully 
prepaid. 

And further saith not. 


E. W. WITHEY. 
Subscribed and sworn to before me this 14th day of May, A. D. 
1883. 
778 | THADDIUS FOOT, 
Notary Publicin & for Kent County, 
in said District and Division. 
UniTep StTaTEs OF AMERICA, \ i 
Western District of Michigan, Southern Division,, 


James C. Hatch, being duly sworn, says that on the 14th day of 
May, A. D. 1883, he served copies of a petition and order of each of 
which the annexed are true and compared copies, each duly certi- 
fied as the annexed are certified, on the following solicitors named 
in said order and in the manner pence viz: On Hughes, O’Brien 
& Smiley by delivering the same personally to —— Bryant, a clerk 
in charge of the office of Thomas J. O’Brien, one of said solicitors ; 
on Norris and Uhl by delivering the same to Edward D. Barry, a 


42—181 
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of said couponsis forthe sum of thirty-fivedollars. Said bond and each 
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clerk in charge of the office of said solicitors ; on Blair, Kingsley & 
Kleinhans by delivering the same to Joseph H. Wurzburg, a clerk 
in charge of the office of said solicitors; on Fletcher & Wanty by 
delivering the same to George B. Daniels, a clerk in charge of 
the office of said solicitors; on Lyman D. Follett by deliv- 
779 ering the same to said solicitor personally; on Gleason & 
Bundy by delivering the same to Clark H. Gleason, Esq., one 
of said solicitors, personally. 
And further saith not. 
JAMES C. HATCH. 


Subscribed and sworn to before me this 14th day of May, A. D. 


1883 
THADDIUS FOOTE, 
Notary Public in & for Kent County, Mich., in said District. 


780 UNITED SrarESs OF AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


AsHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
: v8. 
THe CuicaGo, SAGINAW AND CANADA RAILROAD Company, De- 
fendant. 


To the judges of the circuit court of the United States for the west- 
ern district of Michigan, southern division, in equity : 


Your petitioner, Clark Brooks, of the city, county, and State of 
New York, receiver, as hereinafter stated, respectfully shows that 
heretofore and on or about the 27th day of October, A. D. 1877, by 
an order of the supreme court of the State of New York, made on 
said day, he was nominated and appointed receiver of the Clair- 

: mount Savings Bank, a corporation organized and existing 
781 under and by virtue of the laws of said State of New York, 

in a cause brought in the name of The People of the State of 
New York, as plaintiff, and against said Tne Clairmount Savings 
Bank, as defendant, for the dissolution of said bank corporation, and 
for other purposes; that thereupon petitioner gave the security re- 
quired by said order and qualified and entered upon his said re- 
ceivership, and has ever since been and now is such receiver. 

That petitioner found among the assets of said bank bond No. 147, 
issued by said defendant, The Chicago, Saginaw and Canada Rail- 
road Company, dated May 21st, 1873, for the sum of one thousand 
dollars, payable in gold to said complainants or bearer, together 
with fifty-nine coupons thereto attached, being for the semi-annual 
interest on said bonds, to be computed at the rate of seven per 
centum per annum, and payable one each on the first day of the 
months of May and November in each and every year from May, 
A. D. 1874, to May, A. D. 1903, inclusive of both dates; that each 
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of said coupons are in the same form and lan as the bonds 
produced and proved herein by other bondholders, and are now in 
the possession of your petitioner, ready to be produced and proved as 
this honorable court may direct. 
782 Your petitioner further shows that said bond was oom 
by one Orange H. Stevens, the owner thereof, to said Clair- 
mount Savings Bank as collateral security for the payment of a 
draft on the First National Bank of Greenville, Michigan, dated 
Nov. 29, 1873, drawn by one Moses R. Jeffords to the order of said 
Stevens, which said draft was, on or about the date thereof, cashed 
by said Clairmount Savings Bank and sent to Greenville, Michigan, 
for collection, but the said First National Bank of Greenville refused 
to pay said draft on the presentment thereof, and that the same was 
duly protested for non-payment and has never been paid in whole 
or in part, except as hereinafter set forth. | 
Your petitioner further shows that after he had entered upon his 
duties as receiver, &c., as aforesaid, the said Orange H. Stevens, 
who still owed said Clairmount Savings Bank, or petitioner as re- 
ceiver thereof, the amount of said draft, with interest, expenses, &c., 
thereon, transferred and conveyed to petitioner, as receiver, &c., as 
aforesaid, the absolute legal title to said bond, to apply as payment 
of said draft, so far as the proceeds thereof would extend, and that 
vour petitioner, as such receiver, &c., as aforesaid, has ever since 
n and is now the legal holder and owner of said bond for a val- 
uable consideration, and as such owner is entitled to present and 
prove said bond in this cause and to share in the proceeds of the 
sule of the property, rights, and franchises of said defendant, to be 
made under the order and decree of this court rata with 
783 — bona fide bondholders, and to have equal rights with 
them. 6 
Your petitioner therefore prays that said court may make an order 
herein permitting petitioner to produce and prove his said bond 
before some master to be designated under the rules and practice of 
said court, and that when said bond shall have been so produced 
and proved that petitioner, as the owner thereof, may, by the order 
and decree of this court, be permitted and allowed to share in the 
proceeds of any such sale or sales as aforesaid rata with the 
other bona fide holders of the bonds of the defendant, and that he 
may in all respects be allowed to occupy the same position as such 
bondholder, and that the court may make such other and further 
order and decree herein as may seem meet and necessary. 
And your petitioner will ever pray, &e. 
CLARK BROOKS, 
Receiver, &c. 
EDWARD W. WITHEY,’ 
Solicitor for said Petitioner. 


Unitep States oF AMERICA, ö ne 
Western District of New York, : 


Be it remembered that on this 10th day of May, A. D. 1883, be- 
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fore me, a notary public in and for New York county, per- 
784 sonally appeared Clark Brooks, to me known to be the per- 

son * signed the foregoing petition, and who, being by me 
first duly sworn, did depose and say that he is receiver of the Clair- 
mount Savings Bank and the petitioner named in and who sub- 
scribed the foregoing petition; that he had read said petition by 
him subscribed as aforesaid and knew the contents thereof; that the 
same was true of his own knowledge, save as to the matters which 
are therein stated to be on information and belief, and as to those 
matters he believes it to be true. 3 

Ir. s.] A. V. W. VAN NECHLEN, 
Notary Public, N. F. Co. 


785 Uwnrrep States OF AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILHIAM Bonn, Trustees, Complainants, 
v8. 
THe Cuicaco, SAGINAW AND CANADA RAILROAD Company, De- 
fendant: 


At a session of said court held at the court-rooms on the 12th day 
of May, A. D. 1883. 
Present: Hon. Solomon L. Withey, district judge. 


In this cause, on reading and filing the petition of Clark Brooks, 
receiver of the Clairmount Savings Bank, from which it appears 
that he is the owner of bond No. 147, issued by said defendant, and 
praying that he may be allowed to produce and prove the saine herein 

and share in the proceeds of the sale of, the property, rights, 
786 and franchises of said defendant pro rata with — bona fide 
bondholders ; and on motion of Edward W. Withey, solicitor 
for said petitioner, it is ordered that all persons interested in the 
eyed e — ap) A = show cause, if any there be, on 
1e 19th day of May, A. D. , why the prayer of said iti 
should not be granted. . 80 aE 
And it is further ordered that said petitioner or his said solicitor 
cause notice of said application and hearing to be given to the per- 
sons interested by serving copies of said petition oan of this order on 
F. A. Nims, Esq., Francis Smith, Bad Hughes, O’Brien & Smiley, 
Norris & Uhl, Blair, Kingsley & Kleinhans, Fletcher & Wanty, 
Lyman D. Follett, and Gleason & Bundy, solicitors for the several 
parties interested herein as aſoresaid. | 


THe Unirep States or AMERICA, 
Western District of Michigan, } 


I, Henry M. Hinsdill, clerk of the circuit court of th i 
States for the sixth circuit and western district of Michigan. do 
hereby certify that the foregoing is a true and compared copy of 


* D 1 4 
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the petition of Clark Brooks, receiver, and order thereon en- 
787 tered in the proceedings of said court in said entitled cause. 
Witness my official signature and the seal of said court, at 
Grand Rapids, this 12 day of May, in the year of our Lord one 
thousand eight hundred and eighty-three. 
[SEAL. ] HENRY M. HINSDILL, Clerk, 
By JOHN McQUEWAN, Deputy. 


788 (Endorsed :) No. 213, B. U.S. circuit court, W. D. M., so. 
div. In equity. Ashbel Green and William Bond, trustees, 
complainants, vs. The Chicago, Saginaw & Canada R. R. Co., defend- 
ant. Copy. Petition Clark Brooks, receiver, & order. Filed June 
13, 1883. H. M. Hinsdill,clerk. Edward W. Withey, sol’r for pet’r. 


789 Orders. 


Tre Uxrrxp STATES OF AMERICA, * : 
Western District of Michigan, Southern Division, | ~ ° 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the 
city of Grand Rapids on the 13th day of June, in the year of 
our Lord one thousand eight hundred and eighty-three, and of the 
Independence of the United States of America the one hundred and 
seventh—present, the Honorable Solomon L. Withey, district 
judge—among the proceedings then and there had were the follow- 
ing, to wit: 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
, v8. No. 213, B. 
Tue CuicaGo, SAGINAW AND CANADA RAIL ROAD Co., 
Defendant. 


On reading and filing the amended petition of Clark Brooks, re- 
ceiver of the Clairmont Savings Bank, representing that he is the 
owner of one of the bonds of said defendant and praying that he may 
be allowed to produce and prove the same herein and shure in the 
proceeds of the sale of the property of said defendant made under 
the decree of said court, and on motion of Edward W. Withey, so- 
licitor for said petitioner, it is— 

Ordered, That said petitioner be allowed to produce and prove 
said bond, in accordance with the prayer of the petition; and, on 

like motion, it is further ordered that John A. Osborne, Esq., 
790 of eity, county, and State of New York, be appointed a special 

examiner herein, and is authorized to take proofs of the inat- 
ters alleged in said petition in accordance with the rules and prac- 
tice of said court. 
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791 Orders. 


Tue Unsitep States oF AMERICA, \ 
0 Western District of Michigan, Southern Division, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 2nd day of July, in the year of our Lord 
one thousand eight hundred and eighty-three, and of the Independ- 
ence of the United States of America the one hundred and seventh— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 


. ASHBEL GREEN and WILLIAu Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
Tae Caicaco, SAGINAW AND CANADA RAILROAPD Co., 
Defendant. 


In the Matter of the Petition of Gro. E. CHAPEL. 


On reading and filing the petition of George E. Chapel, and on 
motion of Fletcher and Wanty, attorneys for said petitioner, and 
after due personal service of a copy of said petition and the order, 
heretofore made in this matter, that the various bondholders who 
have proved their claims in this cause and the receiver show cause < ° 
why the prayer of said petitioners should not be granted upon said 
receiver and the attorneys for said bondholders, and no one appear- 
ing in opposition thereto— 

Ordered, That the prayer of said petition be granted and the 

claim of said petitioner be, — the same is hereby, allowed 
792 nas a preferred claim, at the sum of four hundred and thirty- 

seven dollars and fifty-five cents ($437.55), for labor per- 
formed for suid defendant by said petitioner. 

And it is further ordered that the register of this court pay said 
claim out of the fund now in his hands in this cause. 


793 Orders. 


Tue Unitep States or AMERICA, \ 
Western District of Michigan, Southern Division, : 


U. S. Court. RB | 


At a session of the circuit court of the United States for the sixth ° 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 2nd day of July, in the year of our Lord 
one thousand eight hundred and eighty-three, and of the Independ- 
ence of the United States of America the one hundred and seventh— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 
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ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 
v8. No. 213, B. 
THE CHICAGO, SAGINAW AND CANADA RAUROAD Co., a 
Defendant. 


In the Matter of the Petition of Ropert Sprout. 


On reading and filing the petition of Robert Sproul, and on 
motion of Fletcher and Wanty, attorneys for said petitioner, and 
after due personal service of a copy of said petition and the order, 
heretofore made in this matter, that the various bondholders 
who have proved their claims in this cause and the receiver show 
cause why the prayer of said petitioner should not be granted upon 
said receiver and the attorneys for said bondholders, and no one ap- 
pearing in 8 thereto— 

Ordered, That the prayer of said petition be granted and the 

claim of said petitioner be, and the same is hereby, allowed 
794 as a preferred claim, at the sum of three hundred and and 

fifty-eight dollars and ninety-nine cents ($358.99), for labor 
performed for said defendant by said petitioner. 

And it is further ordered that the register of this court pay said 
claim out of the fund now in his hands in this cause. 


795 The Circuit Court of the United States for the Western Dis- 
trict of Michigan. In Equity. 


AsHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. 


Tue Cuicaaco, Sacinaw & CANADA RAILROAD Company, Defendants, 
Tuomas M. Netson and James B. Sour x, Intervening Defendants. 


To the judges of said court: 


The petition of Daniel E. Sickles, of the city of New York, and 
Benjamin F. Stevens, of London, England, respectfully shows— 

That your petitioner, Daniel E. Sickles, is the owner of one hun- 
_ dred and sixty-three of the first-mortgage bonds, of one thousand 
dollars each, issued by the principal defendant herein to the com- 
plainants, as trustees; and your petitioner, Benjamin F. Stevens, is 

the owner of thirty-two of said bonds. 
796 Your petitioners make reference to the proceedings hereto- 
fore had and taken in this cause for a recognition of them 
by the court and of their respective claims. 

Your petitioners further represent that they are aggrieved by the 
decree of this court made on May third, 1833, in so far as the court 
therein and thereby overruled the exceptions which had been filed 
by your petitioners to the report of the special master theretofore 
filed, and they desire to so place themselves upon the record as to 
obtain a review of the action above complained of. 

Your petitioners therefore pray that they may be allowed to inter- 
vene in this suit as plaintiffs or defendants, as the court may direct, 
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and that they may have leave to appeal from said decree to the Su- 
reme Court of the United States, and that your petitioners may 
ave such other and such further relief in the premises as shall be 
equitable. 
And your petitioners will ever pray, &c. 
DANIEL E. SICKLES, 
BENJAMIN F. STEVENS, 
By T. J. O'BRIEN, 
Their Attorney. 
T. J. O'BRIEN, 
Att’y for Petitioners. 


797 (Endorsed :) No. 213, B. U. S. cir. court, west. dist. of Mich. 

In equity. Ashbel Green & Wm. Bond vs. The C., S. & C. R. 
R. Co. Petition of Sickles & Stevens to be placed on the record and 
allowed to appeal. Filed July 12, 1883. H. M. Hinsdill, elerk. T. 
J. O’Brien, att’y for pet’rs. 


798 Orders. 


Tue Unitep States oF AMERICA, [ * 
Western District of Michigan, Southern Division, } 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan. begun and held at the city 
of Grand Rapids on the 12th day of July, in the year-of our 
Lord one thousand eight hundred and eighty-three, and of the Inde- 
pendence of the United States of America the one hundred and 
— — the Honorable Solomon L. Withey, district judge 

? 


among the proceedings then and there had were the following, 
to wit: 
AsHBEL GREEN and WꝭIILLHIAu Bonn, Trustees, Com- 
plainants, 
— No. 213, B. 


THe CHICAdO. SAGINAW AND CANADA RAIL. ROAD Cou- 
pany, Defendant, and Thomas M. Nelson and James 
. Soule, Intervening Defendants. 


In this cause Daniel E. Sickles and Benjamin F. Stevens having 
this day appeared, by their attorney, and filed a petition setting 
forth that they are the same parties named as claimants and who 
have hereiofore taken proofs in this cause, which petition prays that 
they may be so placed upon the record as to entitle them to appeal 
from the decree of this court made on the 3d day of May, 1883; 

And the said parties at the time aforesaid also orally 

799 claimed and asked the allowance to them, the said parties, 

and each of them of an appeal to the Supreme Court of the 
United States from the said final decree; 


_—_—~4 
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And it appearing from an inspection of the records, files, and 
roofs in said cause that the said petitioners have already in effect 
intervened and become parties to this cause for the purpose of as- 
serting certain rights and interests not in harmony with other 
holders of bonds issued under the defendant’s said first mortgage: 
Now, upon consideration of the premises, it is ordered by the 
court that the said Daniel E. Sickles and Benjamin F. Stevens be, 
and they are and each of them is hereby, permitted to intervene 
and become parties plaintiff in this suit so far as is necessary to 
prosecute in their own names an appeal to the Supreme Court of 
the United States from the decree entered herein on the 3d day of 
May, 1883, for the protection of their said several interests therein. 
And the said — now waiving the right to file a 
800 bond which shall operate as a supersedeas, if they desire to 
perfect their said appeal, shall execute and deliver to the 
clerk of this court within sixty days from this date a bond, with 
sufficient sureties, to be approved by a judge of this court, said bond 
to run to the clerk of this court in trust for whomsoever it may con- 
cern, with a penalty of two thousand dollars, conditioned to prose- 
cute their said — to effect and to answer all costs if said ap- 
pellants shall fail to make good their plea and appeal. 


801 Orders. 


Tne United STATES OF AMERICA, \ * 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the eireuit court of the United States ſor the sixth 
circuit and western district of Michigan, begun and held at the cit 
of Grand Rapids on the 12th day of July, in the year of our Lo 
one — eight hundred and eighty-three, and of the Independ - 
ence of the United States of America the one hundred and eighth 
present, the Honorable Solomon L. Withey, district judge - among 
the proceedings then and there had were the following, to wit: 


ASHBEL GREEN and WILLIAM Bonn, as Trustees, under 
the Defendant’s 1st Mortgage, Complainants, | 
— No. 213, B. 
Tue CIcAdo, SAGINAW AND CANADA RAILROAD Cox - : . 
pany, Defendant, and Thomas M. Nelson and James 
. Soule, Intervening Defendants. 


And now,on the day first above named, here in open court, comes 
Benjamin Richardson and Henry Day, citizens of the State of New 
York, who (under and pursuant to various orders of this court from 
time to time hereinbefore made and passed) have become interven- 
ing parties herein and claimants of the defendant railroad com- 
pany's — — bonds, and, by Norris and Uhl, their solicitors and 
counsel, “a 2 pray & claim the allowance to said Richardson and 
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Day and to each of them of an appeal to the Supreme Court 
802 of the United States from the final decree herein, of date 

aforesaid, overruling their and each of their exceptions to the 
report of John W. Champlin, special master herein, affirming the 
said report as to their and each of their claims and decreeing the 
distribution of the net proceeds of the mortgage foreclosure sale, 
decreed on the basis of said report, so as to said Richardson and 
Day’s claims affirmed. 8 f 

That if essential to the perfecting of said appeal they, the said 
Richardson and Day, and each of them be made parties com plain- 
ant herein and appellants, the other parties to said cause, both orig- 
inal and intervening (as appearing in said final decree), being ap- 

llees. a 

And this said prayer and claim having been heard, it is now here 
by the court ordered that the same be allowed and granted; that for 
the purposes of said appeal and for the protection of their several 
and joint interests herein they, the said Richardson and Day, and 
each of them are hereby made parties complainant herein and ap- 

pellants, the other parties to said cause, original and inter- 
803 vening (as appearing in the said final decree), being appellees. 
And said appellants not asking to file such bond as would 

operate as a supersedeas— 

It is further ordered that this said appeal now allowed shall be- 
come operative and take effect from and after filing with the clerk 
of this court (within sixty days from this date) of a bond, with surety, 
approved by a judge of this court, said bond to run to the aforesaid 
appellees and to be conditioned under penalty of two thousand dol- 
Jars, to prosecute their said appeal to effect and answer all costs if 
said appellants shall fail to make good their plea and appeal. 


804 Strate or MICHIGAN, . 
County of Kent, ; 


ASHBEL GREEN and WIL1L1AM Box, Trustees, Complainants, 


v8. 
Tue CHICAOO, Saginaw & Canapa RAILLROAD Company, Defendant 


James C. Hatch, being duly sworn, deposes and says that on the 
18th day of July instant he served a notice of hearing on Norris & 
Uhl by delivering the same to Mark Norris, a clerk in the office of 
said solicitor ; on Fletcher & Wanty b delivering the same to Geo. 
P. Wanty, one of said solicitors ; on 7 O'Brien & Smiley by 
delivering the same to T. J. O’Brien, one of said solicitors; on Glea- 
son & Bundy by delivering the same to Clark H. Gleason, one of 
said solicitors; on Blair, Kingsley & Kleinhans by delivering the 

‘same to Joseph Wurzburg, clerk in the office of said solicitors; on 

_Lyman D. Follett by delivering the same to him personally, and on 

Francis Smith, Esq., and F. A. Nims, Esq., by enclosing the same 

in two stamped envelopes and placing — the post office at 

805 Grand Rapids, Mich., the postage being then fully prepaid. 
JAMES C. Ha'TcH. 


pT Be 2 é 
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Subscribed and sworn to this 19th day of July, A. D. 1883, before 


me— 
WILLARD F. KEENEY, 
Notary Public, Kent County, Mich. 


806 UNITED Srarxs or AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. 
Tux Cuicaco, SAGINAW & CANADA RAILROAD Company, Defendant. 


GENTLEMEN: You will please take notice that the testimony here- 
tofore taken in support of the petition of Clark Brooks, receiver of 
the Clairmount Savings Bank, heretofore filed herein, has been filed 
with the clerk of said court in said cause; that the matter of said 
petition will be called up for hearing before said court on the 3lst 
day of July, 1883, at ten o’clock a. m., or as soon thereafter as coune 
sel can be heard. 

Dated Grand Rapids, July 17th, 1883. 

EDWARD W. WITHEY, 
Solicitor for said Petitioner, Clark Brooks, Receiver, &c. 


807 To F. A. Nims, Esq., solicitor for complainants; Hughes, 

O’Brien & Smiley, solicitors for defendant; Francis Smith, 
Esq., Norris & Uhl, Blair, Kingsley & Kleinhans, Fletcher & Wanty, 
Lyman D. Follett, Esq., and Gleason & Bundy, solicitors for parties 
interested herein. 


808 33 ) No. 213, B. U. S. circuit court. In equity. 

Ashbel Green et al., trustees, compl’ts, vs. The — 3 
naw & Canada R. R. Co., defendant. Notice of hearing. Filed July 
31, 1883. H. M. Hinsdill, clerk. Edward W. Withey, sol'r for pet’r, 
Clark Brooks. 


809 Orders. 


THe UnitTep Srarzs OF AMERICA, \ * 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 3lst day of July, in the year of our Lord 
one thousand eight hundred and eighty-three, and of the Independ- 
ence of the United States of America the one hundred and eighth— 
present, the Honorable Solomon L. Withey, district judge—among 
the proceedings then and there had were the following, to wit: 
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AsHBEL GREEN and WILLIAM Box p, Trustees, Com- 
plainants, 
1s. No. 213, B. 
TRE CuHicaGo, SAGINAW AND CANADA RAILROAD Cou- 
PANY, Defendant. 


The matter of the petition of Clark Brooks, receiver of the Clair- 
mont Savings Bank, heretofore filed herein, coming on to be heard 
upon said petition and the proofs taken in support thereof, and it 
appearing to the court that the allegations of said petition are true, 
and that said Clark Brooks, receiver of said Clairmont Savings Bank 
aforesaid, is the legal owner of bond No. 147, issued by said defend- 
ant, and that as such owner he is entitled to share in the proceeds 
of the sale of the property of said defendant made under the decree 
of said court herein equally with other bona fide holders of bonds of 

said defendant— 
810 On motion of Edward W. Withey, solicitor for said peti- 
tioner, no one appearing in opposition thereto— 

It is ordered, adjudged, and decreed that said Clark Brooks, re- 
ceiver, &c., as aforesaid, be allowed to share in the proceeds of said 
sale as aforesaid pro rata with other bona fide holders of said bonds; 
that upon the basis of the decree entered herein on the 3d day of 
May, 1883, there was due and payable upon said bond No. 147 upon 
the first day of November, 1882, the sum of one thousand seven hun- 
. dred and eighty-two & % — ($1,782.49), and that said petitioner 
will share in the proceeds of said sale upon that basis, 


811 The Circuit Court of the United States for the Western Dis- 
trict of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bownp, Trustees, &c., Complainants, 
*. 5 
Tue CHICAOO, Sacinaw & CANADA Rattway Company, Defendant, 
& Thomas M. Nelson & James B. Soule Intervehing Defend- 
ants. 


To the judges of said court: 


The petition of Daniel E. Sickles and Benjamin F. Stevens re- 
spectfully represents— 

That the said Daniel E. Sickles has heretofore proved in this cause 
as an intervening defendant 163 of the first-mortgage bonds of the 
principal defendant herein under the first mortgage foreclosed in 
this cause, and your petitioner, Benjamin F. Stevens, has proved 32 
of said first-mortgage bonds ; that a sale has taken place of the prop- 

erty of said principal defendant in pursuance of the decrees 
812 heretofore entered herein, and a fund thereby secured for dis- 

tribution among the several bond claimants under said mort- 
gage; that the master of this court, into whose hands the said fund 
came, has already paid to some of said bond claimants nearly or 
quite equal to the sum that will be ultimately coming to them re- 
spectively, but that a considerable number of said bond claimants 


> 


— 


* 
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have not yet been paid, and the money with which to pay their 
several dividends is still in the hands of the said master. 

Vour petitioners ſurther represent that the speeial master and 
referee, in computing the amount due to the several claimants as set 
forth in his report, included and allowed to each of said claimants 
all the sums of interest evidenced by all the coupons annexed to 
the bonds which such several claimants had produced and proved; 
that the first coupon appearing upon the bonds produced and 
proved by your petitioners matured November Ist, 1876, and in- 
terest upon said bonds so produced and proved by your petitioners 
was only allowed by the said master from the above-mentioned date, 
as they have been informed and believe, all prior coupons there- 
tofore attached to said bonds having been detached before delivery 

to your petitioners; that in the cases of divers others of 
813 said claimants the coupons which had been originally at- 

tached to the bonds which they have produced and which 
had matured prior to the delivery to said claimants were detached 
before such delivery, but that in the cases of a large number of 
other claimants the bonds produced and proved by them have no 
coupons attached, although they were received by them long after 
certain of the coupons had matured ; so that in all cases like the 
ones last stated interest was computed in favor of the holders of such 
bonds for a period long antedating the time when the bonds were 
so received and while such bonds were still in the possession of the 
defendant company and no interest had actually accrued. 

Your petitioners have also been informed and believe and there- 
fore allege that in all cases the said special master and referee com- 
puted interest upon the amounts of said several coupons from the 
date of their maturity, respectively, to November 1, 1882, and so 
your petitioners allege that certain of the said claimants who re- 
ceived their bonds later than those received by your petitioners have 
had computed in their favor interest thereon from the Ist day of 
May, 1873, a period of three years and upwards, together with in- 
terest upon the interest so maturing. | 

Your petitioners have been advised and believe that the 

814 above mode of computation is unfair and inequitable, and 

that no interest should have been computed upon bonds until 

after the same were delivered. Your petitioners further represent 

that all the foregoing cases in which interest was computed in the 

manner complained of were those in which bonds were received by 

the claimants, respectively, as collateral security and not by way of 
purchase. : 

Your petitioners have been informed and believe that the ques- 
tion respecting the basis and mode of computation herein stated and 
complained of was not fully considered by the court upon the former 
hearing of this cause, and your petitioners desire a rehearing upon 
the point above stated and a reconsideration of said matter. 

our petitioners have been informed and believe that in most, if 
not all, the cases where distribution has already been made the par- 
ties are abundantly able to repay any sum which may be found to 
be coming from them upon a computation made upon a different 
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basis, and that the master of this court bas still in his hands and f 
undis of, apart from the dividend declared by him, the sum of | 
+, | 
Your petitioners therefore pray that a rehearing may be had of | 
so much and such part of the exceptions filed to the said master’s Pes tay 
report as affects the question of interest and the mode of com- 
815 putation thereof to the several and respective claimants in 5 
this cause, and that if it be found by the court that the said 4 c 


special master proceeded and computed upon a wrong basis that a 7 


upon the date when the bonds respectively were delivered to them, 
and that in all vases where distribution has already been made an 
order may be made ſor a return of so much or such parts thereof as 
shall be found to be an overpayment; that in the meantime the 
master of this court be ordered and directed to make no further dis- 


* 
recom putation be had so as to allow interest to bond claimants only 
| 


j 
tribution of the said fund, and that your petitioners may have such | 
other and such further relief as shall be equitable and oa. 

DANIEL E. SICKLES, 
BENJAMIN F. STEVENS, 
By T. J. O'BRIEN, 
Their Attorney & Solicitor. 
UnitTED STATEs OF AMERICA, | . 
Western District of Michigan,, ; | 
On this 31st day of July, 1883, before me, a notary public in and <4 
for Kent county, in said district, personally came Thomas J. O’Brien 7 
and made oath that the petitioners named in the foregoing ° 
816 petition are not residents of the State of Michigan and are | 
not now therein; that he is their attorney and solicitor and 
is fumiliar with the facts set forth in said petition; that he has read 
the same and knows the contents thereof, and that the same is true 
of his own knowledge, except as to the matters therein stated to be | 
upon information and belief, and as to those matters he believes it | : 


to be true. 
HORTON H. DRURY, 
Notary Public in and for Kent County, Michigan. 


817 The Circuit Court of the United States for the Western 
District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WiLt1am Bonp, Trustees, Complainants, 4 
v8. 

Tux Cuicaco, Saainaw & CANADA RAILWAVY Company, Defendant, 

& 1 M. Nelson and James B. Soule, Intervening Defend- oe 

ants. 


GENTLEMEN: You will please take notice that on the 6th day of 
August next, at ten o'clock in the forenoon, a petition, of which the 
annexed is a copy, will be presented to this court and a motion 
made that the prayer thereof may be granted. 
818 Yours, &c., T. J. O'BRIEN, | 
Attorney for Petitioners. 


= ee ees 


— — ey, * — — 
„ 


ing the petition of 
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Dated Grand Rapids, July 31, 1883. 


To F. A. Nims, solicitor for complainants, & Francis Smith, 
Norris & Uhl, Blair, Kingsley & Kleinhans, & Gleason & Bundy, 
attorneys for bond claimants. 


819 Service of the within petition and notice is admitted. 
July 31, 1883. 
; F. A. NIMS, Sol’r for Complainants. 
FRANCIS SMITH, 
Solicitor for T. W. Ferry & Other Bondholders. - 
BLAIR, KINGSLEY & KLEINHANS, 
Sol'rs for I. M. Nelson and Nelson & Soule. 
NORRIS & UHL, 
Sol’rs for Day, Richardson, Bower & Co., Deitrich, 
Betz, & Canton Bridge Co. 


820 (Endorsed :) No. 213, B. U.S. cir. c’t, west. dist. of Mich. 
In equity. Ashbel Green & William Bond vs. The G., S. & 

C. R. R. Co. et al. Petition for rehearing. Filed August 6, 1883. 

Henry M. Hinsdill, clerk. T. J. O’Brien, attorney for petitioners. 


821 Orders. 


Tue Unirep States or AMERICA, q * 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the 
city of Grand Rapids on the 8th day of August, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the Inde- 
pendence of the United States of America the one hundred and 
eighth—present, the Honorable Solomon L. Withey, district 
judge—among the proceedings then and there had were the follow- 
ing, to wit: 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, 


tee No. 213, B 
THe Cricaco, SAGINAW AND CANADA RAILROAPD Co., os 
Defendant, and Thomas M. Nelson and James B. 
Soule, Intervening Defendants. 


This being the adjourned day heretofore fixed for further hearing 
the petition for a rehearing in this cause, the same came on to be 
heard, and the court, after hearing further and concluding argu- 
ments of counsel for sundry bond claimants, took said arguments 
under advisement. 

And this also pry — 3 day heretofore fixed for hear- 

thew E. Stell, the same came on to be heard, 


5 | 
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Messrs. Fletcher and Wanty appearing for petitioner, T. J. O’Brien 

and Norris and Uhl opposing, and after hearing the arguments 
822 of said counsel, it is now ordered by the court that the four 

bonds, numbered 211, 214, 215, 216, mentioned in said peti- 
tion, be, and they are hereby, allowed, and that they be paid pro 
rata from the fund in the hands of the court, but no greater sum 
shall be paid thereon than may be sufficient to satisfy the indebted- 
ness for which they are held. 3 


823 Orders. 


Tue Unitep States OF AMERICA, ~~ 
Western District of Michigan, Southern Division, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the Ist day of September, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the Inde- 
pendence of the United States of America the one hundred and 
eighth—present, the Honorable Solomon L. Withey, district judge 
among the proceedings then and there had were the following, to 
wit: 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Com- 
plainants, 
Vs. 
Tnx CHICAdO, SAGINAW AND CANADA RAILROAD Cou- No. 213, B. 
any, Defendant, and Thomas M. Nelson and James 
. Soule, Intervening Defendants. 


In this cause, Daniel E. Sickles and Benjamin F. Stevens, two of 
the bond claimants herein, having heretofore filed and presented a 
petition setting forth, in substance, that the special master, in com- 

uting the sums due on the bonds held by divers claimants as col- 
ateral security, allowed to such claimants all coupons appearing 
with and attached to said several bonds without regard to the date 
when such bonds were delivered to the holders, and praying that a 
new computation should be made, in which interest should be com- 
uted upon all such collateral bonds from the date of de- 

824 livery only; 

And it appearing, from an inspection of the said master's 
report and the said bonds and . on file, that the said special 
master did compute interests in all such cases as alleged, and the 
fact of such computation being now first brought to the attention of 
the court, and the same being considered erroneous, and after hearing 
T. J. O’Brien, Esq., counsel for said petitioner and also counsel for 
other bond claimants,in opposition thereto— 

It is ordered that it be referred to the clerk of this court to com- 
pute and ascertain the eum due upon the several holdings of bonds 


1 
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produced herein, when held as collateral security, and 


rt the 


same to this court with all convenient speed, and that the said clerk 
in all such cases compute interest on the bonds from the date of de- 
livery to the said several claimants, respectively, to the first day of 


November, 1882. 


825 ‘Exar 1. 


Summary. 


Names of bondholders secured collaterally and amounts due from 


date of delivery, as computed by clerk. 


Four last above mentioned known as “ Philadel- 
phia parties.” 


Name. Amount due. 
‘Wrought Iron Bridge Company: 112,192 99 
d Ü sos 18,384 59 
pS AR eT SeMNmNS Sun NO whee i 7,660 82 
. cones sumeapeil aetna | 29,108 99 
T. W. Ferry (20 bonds)................ 30,641 00 
2 W 67,853 00 
98,494 00 
S 16,963 25 
6 ̃ ——— — 16,963 25 
1 r 15,141 02 
AE tv n 86 5,716 23 
Jacob R. Cassellb uri 4,650 68 
r Nipianindioamioa | $30,725 00 
John Bowen & Co., 120 bonds 218,091 00 
John F. Betz, as- 
signee of R. Pen- 
niston GS © „ 
John F. Betz a . X 36,377 75 
Estate of Charles P. 
Deidrich ...... 1 — 95,160 94 
— — — — 502,327 53 
287 
r 1.158,328 35 


c a em Ree 
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826 ExnHisit 2. 


Owners of bonds as mentioned in decree of May 3, 1883, and 
amounts as therein stated, and of parties declared owners by court 
after entry of said decree. 


Names. Amount. 
. 269,541 26 
SSS LLL LILO ACA AAA OE 51,247 20 
... 3,749 04 
r 9,372 60 
D 3,749 04 
, .. —⏑·i/CLc 1,874 52 
...... 1.874 52 
. 1,583 30 


Clark Brooks, receiver of Clairmont Savings Bank, Vt., 
amount allowed him as per order of the court under 


. coc cccces 1,782 49 
Matthew E. Stell, 4 bonds allowed him as per order of 
the court under date of Aug. 8, 8888 6,602 82 


351,376 79 


827 Circuit Court of the United States, Western District of Michi- 
gan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Box, Trustees, Complainants, 
vs. 
Tur CRHICAdO, SAGINAW AND CANADA RAILRCGCAD Company, Defend- 
ant, and Thomas M. Nelson and James B. Soule, Intervening 
Defendants. 


To the honorable the judges of the circuit court of the United States 
for the sixth circuit and western district of Michigan : 


I, Henry M. Hinsdill, clerk of said court, do hereby respectfully 
report that in pursuance of an order, heretofore entered herein on 
the Ist day of September, A. D. 1883, I have computed the interest 
upon the bonds of said defendant corporation, of the several hold- 

ings of such bonds when held as collateral security, and that 
828 the computation of interest upon the bonds held by sundry 
claimants so collaterally secured is made from the date of 


. delivery of said bonds to such claimants as shown by the proofs. 


I further report that the proofs of certain claimants known as the 
“ Philadelphia parties,” as to dates of delivery, are in a measure 
obscure, and to aid me in determining such dates I have counseled 
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with T. J. O’Brien and Francis Smith, Esqs., and after I have fixed 
such dates said solicitors approve the same. 

I further report that I have examined the bonds and the coupons 
attached thereto of all claimants holding the same as collateral se- 
curity, and submit herewith statement of interest upon such bonds 
from the date of delivery. 

I also note for the information of this court the number of cou- 
pons attached to said bonds, and when noted “coupons all on” 
date of first coupon is November Ist, 1873. 


829 Wrought Iron Bridge Co.: 
Lien on 66 bonds, Nos. 159 to 168, 441 to 450, 221 to 239, 154 to 158, 
341 to 362. 


Note.— 5 bonds, Nos. 154 to 158, inclusive, coupons all on. 
„ 13859 to 168, “ Nov., 73 & May, 74, 
coupons off. 
19 bonds, Nos. 221 to 239, “ Nov., 73, May, 74, 
& Nov., 74, coupons off. 
22 bonds, Nos. 342 to 362, cuupons all on. 
10 “6 “ 441 450, 10 10 


66 
Interest on above from date of delivery, Nov. 20th, 1874, 
ep Bes. Fe ...r 46,192 99 
Principal, 66 bonds @ $1,000 each -.....-.....---... 66,000 00 


112,192 99 
Frederick A. Nims: 


Lien on 12 bonds, Nos. 4251 to 4262, inclusive. 


(NutE.—Coupons all on.) 
Interest from date of delivery, July 8, 1876, to Nov. 1, 
Es Oe cinkeh ihshestabiesiibteiuirceeciecestcncminttemaintidnssaaiaiieniaiadimenaliiniaiii 6,384 59 


Principal, 12 bonds 12000 00 
! 3 18,384 59 
John A. Elwell : 
Lien on 5 bonds, 396 to 400, inclusive. 
(Nore.—Coupons all on.) 
Interest from date of delivery, July 8, 1876, to Nov. 1, 


1———8ů ectepeemennscwne connate: ae 


e cence: oc ence cocessesquasueses 


348 BENJAMIN RICHARDSON 4 HENRY DAY, 4&C., vs. 


830 Edward P. Ferry: 
Lien on 19 bonds, 4282 to 4300, inclusive. 7 / 
(Nore.—Coupons all on.) 
Interest from date of delivery, July 8, 1876, to Nov. 1, 


—— —— — 10,108 99 
Principal, 19 bonds 19,000 00 4 
20,108 99 


T. W. Ferry: 
Lien on 20 bonds, 4263 to 4281, inclusive, & No. 4901. 


(Nor. — Coupons all on.) q 
Interest from date of delivery, July 8, 1876, to Nov. 1, 

C ͤ — evince — ———ů ů 10,641 00 
Principal, 20 bonds— “ 20,000 00 

30,641 00 
T. W. Ferry: 
Lien on 40 bonds, 301 to 340, inclusive. 

(Nor. — Coupons all on.) oe 
Interest from date of delivery, Dec. 7, 1874, to Nov. 1, 82, 27,853 00 
„ . 40,000 00 e 

67,853 00 
H. Hodgden: 


Lien on 10 bonds, 181 to 190, inclusive. 


(Norz.—First two coupons off from Nos. 181, 182, 183, 184, 185, 
186, 187; coupons all on Nos. 188, 189, 190.) 


Interest from date of delivery, Dec. 7, 1874, to Nov. 1, 


T—ͤ AA A --- 6,963 25 
Principal, 10 bondsz————— 22 10,000 00 
16,963 25 
831 Philetus Sawyer: 
Lien on 10 bonds, 192 to 201, inclusive. ° 
(Note.—Coupons all on.) 
Interest from date of delivery, Dec. 7, 1874, to Nov. 1, 
—ͤ —ͤͤͤ 0 — 6,963 25 
3 — — ——̃̃ — ~ 10,000 00 


16,963 25 


7 
— 
~~ —_—_ 
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Joseph E. Shaw: 
Lien on 10 bonds, 4902 to 4911, inclusive. 
(Nore.—Coupons all on.) 
Interest from date of delivery, Sept. 12, 1876, to Nov. 1, 
— —— — ů ů —ů— — 5,141 02 
Principal, 10 bonds — — 10,000 00 
15,141 02 


A. L. Bonaffon: 
Lien on 4 bonds, 385, 388, 389, & 301. 


(Norx.— Coupons off No. 385 to May 1, 1877; coupons off Nos. 388, 
389, 391 to May 1, 1878.) 


Interest from Nov. 1, 1876, on one bond and from Nov. 


1, 1877, on three bonds to Nov. 1, 188222 1,716 23 
Principal on 4 bonds. - 4,000 00 
5,716 23 


(2d Nore.—Dateof delivery is June 25, 1876, but I compute interest 
from date of coupons attached to above bonds.) 


832 Jacob R. Casselbury : 
Lien on 3 bonds, 209, 386, 390. 
(NotE.—Coupons off to Nov. 1, 1876.) 


Interest from May 1, 1876, to Nov. 1, 1882, is 1,650 68 
„ coon cuscen ̃˙ V 3.000 00 
4,650 68 


(2d Norz.— Date of delivery is Dec. 31, 1875, but I compute inter- 

est from date of coupons attached to above bonds.) . 
Benjamin Richardson : 
Lien on 200 bonds, 3001 to 3200, inclusive. 

(Norze.—Coupons off to Nov. 1, 1875.) | 
Interest from May 1, 1875, to Nov. 1, 1882—— 130,725 00 
Principal, 200 bonds 200,000 00 

330,725 00 

Nore.—Bonds as described in decree of May 3, 1883, are as fol- 

lows : 


John Bower & Co.: 
Lien on .. — — SCN ai 
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John F. Betz, assignee of R. Penniston : 


I stitial iain eae b 75 
John F. Betz: 
3. — ç—½—rtĩrU½ 91190 “ 
Estate of C. P. Deidrich: 
rr 24 * 
. 287 | 


Or known as the “ Philadelphia parties.“ 


833 As the proofs fail to show the date of delivery to the “ Phila- 

delphia parties” of said 287% bonds in the order appor- 
tioned to each claimant, as last above mentioned, I compute interest 
on a total of 287 % bonds from dates determined by the special 
master in his report, at pages 26, 27, 28, Mess. O’Brien and Smith 
approving the same, as follows: 


Interest on 120 bonds from Nov. 1, 1873, to Nov. 1, 1882. 98,091 00 


„ K 120,000 00 
$218,091 00 
Interest on 86 bonds from March 16, 1874, to Nov. 1, 82. 66,697 84 
0 ——— —— 86,000 00 
$152,697 84 
Interest on 22 bonds from May 17, 1875, to Nov. 1, 1882. 14,377 75 
„ k anne 22, 000 00 
$36,377 75 

Interest on 598°; bonds from Oct. 16, 1875, to Nov. 1, 
—ͤ — ——— KK 35,900 94 
Principal, 59 % bonds . 59,260 00 
$95,160 94 


834 Exhibit No. 1, hereto attached, shows tbe 
amounts due holders, collaterally secured, to 
— •ööMQ—QŨ MGA. —— emipitmaimnisndiimmas 1,158,328 35 
Exhibit No. 2, hereto attached, shows the amounts due 
owners of bonds, as specified in deeree of May 3, 
1883, and of parties declared to be owners since the 
entry of said decree, to be the sum of 351,376 79 


— — . —Ä—ñä. 1,509,705 14 


and made a part of my report. 
Respectfully submitted, 
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The foregoing statement of bonds and computation thereon, to- 
gether with the exhibits last above mentioned, are hereto attached 


H. M. HINSDILL, Clerk. 


Dated at Grand Rapids, this 14th day of Sept., A. D. 1883. 


[Endorsed:] Circuit court of the United States, west. dist. Mich., 
south. division. Ashbel Green et al. vs. Ch., S. & C. R. R. Co. Clerk’s 
report and computation of bonds, &c., as directed in order of Sept. 1, 


1883. Filed Sept. 14, 1883. H. M. Hinsdill, elerk. 


835 „ EXRHIRTT A.” 
Summary. 


Names of bondholders secured collaterally and amounts due from 
dates of delivery, as shown in elerk's Ist and supplementel re- 


ports. 
Amounts 
Name. : dom 
Wrought Iron Bridge Co.......-..-.......-..--.-- | 112,192 99 
14 ih ͤ —— ———— 18,384 59 
S00, Di FE ———ñů————ůů ——— 7,660 82 
1. ccc 29,108 99 
T. W. Ferry (20 = 3 — 30,641 00 
E23 — ä — — 67,853 00 

98,494 00 
1 —————————5i 16,963 25 
— —— tescinmeiitivalinniidtimanasdilipiaie 16,963 25 
FO Ty Bcc —————— 15,141 02 
4 (( ͤ—-—t 7—0˖ꝙ½ . 7§%ðÜ 8,716 23 
Jacob R. Casselbury/ 22 4,650 68 
Ben). 1 — — — . — 330, 725 00 
2: | John Bower & Co. 169,206 51 
8 } John F. Betz, assignee of R. Penniston 133,496 30 
3 3 92 —ů————— 156,006 64 
E ~ | Estate of C. P. Deidrich 43,618 08 


1,158,328 35 


836 Exnisit “ B.“ 


BENJAMIN RICHARDSON & HENRY DAY, &., VS. 


Owners of bonds as mentioned in decree of May 3, 1883, and amounts 
as therein stated, and of parties declared by the court to be owners 


since entry of said decree. 


Names. Amounts. 
r . I 269,541 26 
. K — 51.247 20 
„„ 3.749 04 
William Bond 3 ieee 9,372 60 
r AA ((( 3,749 04 
00 1,874 52 
1 —ůů ů— 3 — 1.874 52 
/ aoe Ore RARER ENS eR ERT — 15,583 30 
Clark Brooks, receiver of Clairmont Savings B’k, Vt., 
amount allowed him as per order of the court under 
. wenn enesemenas 1,782 49 
Matthew F. Stell, 4 bonds allowed him as per order of 
the court under date of Aug. 8th, 888 6,602 82 
351,376 79 
837 ExHisit “ C.“ 
Aggregate amount due bondholders, as specified in de- 
. 1,622,249 81 
Aggregate amount due to bondholders 
collaterally secured, us appears by Ex- 
SNES lg —— ——— 1,158,328 35 
Aggregate amount due owners of bonds, 
as appears by Exhibit“ B,“ is 351.376 79 
: 1,509,705 14 
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838 Circuit Court of the United States, Western District of Mich- 
igan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
| v8. 
Tue Caicaco, SAGINAW AND CANADA RatLroap Company, De- 
fendant, and Thomas M. Nelson and James B. Soule, Intervening 
Defendants. 


To the honcrable the judges of the circuit court of the United States 
for the sixth circuit and western district of Michigan: 


Pursuant to an order made in this cause on the Ist day of Septem- 


ber, A. D. 1883, I, Henry M. Hinsdill, clerk of said court, did on the 
14th day of September, 1883, file my report and computation of in- 
terest upon certain bonds of said defendant corporation, as in said 
order directed, and I now respectfully present to this court the 
839 ſollowing as supplemental thereto. 
It will appear from my prior report that the Philadelphia 
parties —so called—have au aggregate of 57 bonds. 
Since filing said report I have further examined the evidence and 
special master’s report, and find that of the bonds belonging to said 
Philadelphia parties John Bower & Co. are entitled to— 


32 bonds, delivered as of Nov’r 1, 1873; 


35 “ “ March 16, 1874; 

3 * 4 “ May 15, 1875; 
225 bonds 4 “ Oct. 11, 1875; 
97 Airs 


making a total of 9733, bonds; and computing interest on above 
bonds from the dates last above mentioned to Nov. 1, 1882, I find 
there is due to John Bower & Co., on ac. of said 97 % bonds, the 
sum of $169,206.51; and that John F. Betz, assignee, &., of John 
Penniston, is entitled to— 


32 bonds, delivered as of Nov. 1, 1873; 


35 “ „ “ March 16, 1874; 
3 * % “ May 15, 1875; 
75 . 


making a total of 75 bonds; and computing interest on above 
840 bonds from the dates last above mentioned to Nov. 1, 1882, I 

find there is due to John F. Betz, assignee of R. Penniston, on 
ac. of said 75 bonds, the sum of $133,496.30; and that John F. Betz 
is entitled to— 3 


32 bonds delivered as of Nov. 1, 1873. 
16 . 2 „ “ March 16, 1874. 
6 * 1 4 May 15, 1875. 
371 “ 1 4 Oet. 11, 1875. 


—— — — 2 


Set. sear te 
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names as follows: 
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bonds from the dates last above mention ov. 1, 1882, I find 
there is due to John F. Betz on ac. of said 9113 bonds the sum of 
$156,006.64, and that Estate of C. P. Deidrich is entitled to 24 bonds 
delivered as of Nov. 1, 1873, and computing interest on above bonds 
from the dates last above mentioned to Nov. 1, 1882, I find there is 
due to the Estate of C. P. Deidrich on ac. of said 24 bonds the suin 
of $43,618.08. 
841 Exhibit “ A,” hereto attached, shows by my prior report 
and by this my supplemental report the amounts due bond- 
holders collaterally secured to be the sum of $1,158,328.35. 

Exhibit “ B,“ hereto attached, shows the amounts due owners of 
bonds as mentioned in decree of May 3d, 1883, and of parties de- 
clared by the court to be owners since entry of said decree to be the 
sum of $351,376.79. a 

Exhibit C,“ hereto attached, shows the aggregate amount speci- 
fied in the decree of May 3, 1883, and the aggregate amount found 
by me and the difference on lesser sum between said amounts is 
$112,544.67. 

The foregoing statement of bonds and computation of interest 
thereon, together with the exhibits last above mentioned and hereto 
attached, constitute this my supplemental report. 


Respectfully submitted, 
H. M. HINSDILL, Clerk. 
Dated at Grand Rapids this 26th day of Sept., 1883. 


8411 [Eudorsed:] Circuit court of the United States, 6th circuit 

and west. district of Michigan. Ashbel Green et al., compl'ts, 
vs. Chi., S. & C. R. R. Co., def’ts. Supplemental report of Henry M. 
Hinsdill, clerk, on computation of interest on bonds. Filed Sep- 
tember 26th, 1883. H. M. Hinsdill, clerk. 


842 Circuit Court of the United States, Western District of Mich- 
, igan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Com- 
plainants, : 
vs. 
THE CHIcaGo, SAGINAW AND CANADA RAIL ROAD Co., No. 213, B. 
Defendant, and Thomas M. Nelson and James B. 
Soule, Intervening Defendants. 


I, Henry M. Hinsdill, clerk of said court, do hereby certify that I 
have paid, at the dates below mentioned, to the — 
claimants and holders of bonds, to apply on ac. of the sums due 
them from the fund in court, the sums set opposite their respective 


— a total of enike bonds, and — ny | interest on above 
r as to 


— 


FF 
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Date. Name. Amount. 
1883. 
„„ 43,126 60 
OO es qd ? ecto nts cnn ̃ ̃ — 8,199 55 
“ © | Wrought Iron Bridge Company .--- ...--. 19,794 93 
« J. Bower and Co. — 29.159 14 
ö 
Am't forward 100,280 22 
1883. 843 Amount bro’t forward ............| 100,280 22 
July 14 J. Betz, assignee, &c., of Penniston 22,494 24 
2449888 ——— VD—ñ—ñ 27,144 40 
2 2 %«ͤö» % ——[—•—UA—ÄhAhAh—ꝛ 253 51 
Estate of C. P. . 7,198 15 
4 „ KRichardson and Day 59,984 64 
. 3,000 00 
ran antavnemmmnenal 13.300 29 
Aug. 1 J. R. Casselbury——————:— „ 300 00 
— —„-—t $233,955 45 


Witness my hand and the official seal of said court, at Grand 
Rapids, Michigan, this 8th day of October, A. D. 1883. 
(seat. ] HENRY M. HINSDILL, Clerk. 


[Endorsed :] Circuit court of the United States, west. dist. of 
Mich., southern division. Ashbel Green and William Bond, trus- 
tees, com pl't-, vs. Chicago, Saginaw and Canada Railroad Compan 
et al., def ts. Certificate of clerk of monies paid to sundry bond - 
holders prior to Oct. 8, 1883, amounting to the sum of $233,955.45. 
Filed Oct. 8, 1883. H. M. Hinsdill, clerk. 
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Statement by Clerk. 


Aggregate amount due claimants as 
shown by clerk’s first and supple- 


BENJAMIN RICHARDSON & HENRY DAY, &C., VS. 


mental reports is the sum of- 1,509,705 14 

Balance on hand after paying fixed 
charges is the sum of.....----.---- 264,204 89 
Oct. 2, 1883. Less clerk’s ſee s 308 44 
Amount to be distributed is.... 263,896 45 

* 4 17.48 % of aggregate amount due claim- 
ants, viz., 1,509,705.14 --..--....... 263,896 45 

| | Amt of thei 

Names of claimants. Amount due. Per cent. 40 og 
Wrought Iron Bridge Co. 112,192 99 17.48 19,611 33 
1 18,384 59 “ 3,213 62 
John A. Elwell 7,660 82 1,339 11 
Ed. P. Ferry 29,108 99 +“ 5,088 25 
a 98 494 00 * 16,216 55 
H. Hodgden 16,003 5 « 2.965 17 
Philetus Sawyer 16,963 25 2,965 17 
Joseph E. Sha 15,141 02 . 2,646 65 
A. L. Bonaffſon | 5,716 23 2 999 19 
J. R. Cusselburyy/ 4.650 — „812 93 
Benj. Richardson | 330,725 oo; * 57 810 73 
John Bower & Co. | 169,206 51 “3 29,577 29 
John Betz, assignee, &e.— 133 ‘496 30 ‘4 23,335 15 
John F. Beta 156,006 64 a 28,269 96 
Estate of C. P. Deidrich 43,618 08 . 7,624 44 
D. E. Sickles | 269,541 26 1 47,114 81 
Benj. F. Stevens 51,247 20 * 8,958 01 
Ashbel Green | 3.749 04 “3 655 33 
Wm. Bond- 9,372 60 * 1.638 33 
H. M. Alexander a 3,749 04 . 655 33 
JJ 1.874 52 9 327 66 
J. G. McCook i e | 1,874 52 . 327 66 
J. Rich Grie -.-.-- 1,583 30 „ 277 76 
Clark Brooks, rec'r 1,782 49 2 311 57 
Matthew F. Stell 6,602 82 5 1,154 45 
1.509, 705 14 17.48% 263,896 45 


Dated October 8, 1883. 


ern division. 


H. M. HINSDILL, Clerk. 


[Endorsed :] Circuit court of U. S., west. dist. Mich., south- 
Ashbel Green et al., com pl'ts, vs. Chi., 8. & C. 
R. R. Co. et al., def ts. Clerk's statement of aggregate am’ts due 
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rata am’ts to be recovered on ac. of overpayment, and final distri 
tion to bondholders of funds in court. Filed October 8, 1883. 
M. Hinsdell, clerk. 


845 In the Circuit Court of the United States for the Western 
District of Michigan, Southern Division. In Equity. 


AsHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tue CHICAGO, SAGINAW AND CANADA RAILROAD Company, Defend- 


and dividends of am’ts overpaid, of am’ts overpaid in part, of pre 
U- 
H 


ant, and Thomas M. Nelson and James B. Soule, Intervening 


Defendants. 


At a session of said court, held at the court-rooms, in the city of 
Grand Rapids, in said district, on the eighth day of October, one 
thousand eight hundred and eighty-three—present, the Honorable 
Solomon L. Withey, district judge—this cause came on to be re- 
heard, and it appearing that Daniel E. Sickles and Benjamin F. 
Stevens had heretofore filed a petition setting forth that an error 
had been made in computing interest upon divers of the bonds held 

as collateral security by certain of the intervening claimants 

816 herein, and praying for a rehearing and a correction of such 
errér, and a reference having been made to the clerk of this 

court to — as to the matters set forth in said petition, and the 
said clerk having by his original report filed September 14th, 1883, 
and his report supplementary thereto filed on the 26th of Septem- 
ber, 1883, informed the court as to all matters so set forth in 
suid petition and sought to be corrected, and it now appearing to 
this court that a rehearing should be had and a correction made in 
the decree entered herein on the third day of May, 1883, in respect 
to the matters set forth in the said original and supplemental re- 
rt- of the clerk above referred to, and it appearing in the decree 
ast referred to that there should be paid out of the balance of the 
fund produced from the sale of the morigaged property to the in- 
tervening parties herein, in the proportion thereinafter named, the 
sums set opposite their respective names, so far as such fund would 
extend, or so far as it might be necessary to satisfy or pay all and 
singular the indebtedness to the several and respective parties, as 
stated thereinafter, and who were then and there declared to consti- 
tute the third class named in said decree, and, until such 

847 sums should be fully paid by the defendant or out of such fund, 
that the said several named intervening parties should have 

and hold liens upon a number of bonds to amount of bonded debt of 
the defendant therein decreed and set opposite their respective names: 

Now, therefore, in pursuance of said original and supplemental 
report of the clerk above referred to, it is ordered, adjudged, and 
decreed that the following bonds shall be paid pro rata from the 
fund remaining after payment of the claims having precedence of 
the third class in said decree stated, but in all cases where such 
bonds are held by way of collateral security no greater sum shall 
be paid thereon than may be sufficient to satisfy the indebtedness 
for which they are held. 


y 
[ 
; 
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Third Class. 


BENJAMIN RICHARDSON & HENRY DAY, &C., VS. 


Name of intervening claimant. 


Amount of their 


Ist, 


est added up to 
November 
1882. 


debt, with inter- 


— 


Extent of their interest or lien 
upon the defendant's bonds 
by numbers, with interest 
— up to November Ist, 


— — — 


1. Daniel E. Sick les 
ö.. 
3. Ashbel Green 
4. William Bond — 
5. H. M. Alexander 
6. C. B. Alexander 5 


848 7. J. G. MC 


8. J. Rich Grier . 
9. Clark Brooks, receiver, ete. 


na „ „ „ „„ „„ 


10. Matthew F. Stel 
11. Wrought Iron Bridge Co- 


c seneieteanentneainian 
13. John A. Elwell_............-.- 


14. Edward P. Ferry -......-....--- | 


15. Thomas W. Ferry 


849 16. H. Hodgden gee — 


17. Philetus Ba w yer | 


18. Joseph E. Shaw — 
19. A. L. Bona fon —— 


20. Jacob R. Casselbur ggg 


21. Benjamin F. Richardson and his 
ussignee, Henry Day. 


22. John Bower & (Oo 
23. John F. Betz, assignee of R. 
Penniston. 


. 
25. Estate of Charles P. Deitr ich 


13,427 86 
33,410 61 


8,949 99 
9,107 07 
3,528 31 
2,531 82 


1,410 


73,282 87 
73,765 45 
57,730 42 
68,250 93 
18,531 76 


Owner of 163 bonds, 801 to 963, 
$269,541.26. 

Owner of 32 bonds, 701 to 732, 
851,247.20. 

Owner of 2 bonds, 4810 and 
4811, $3,749.04. 

Owner of 5 bonds, 4801 to 4805, 
$9,372.60. 

Owner of 2 bonds, 4807 and 
4808, $3,749.04. 

Owner of one bond, 4806, 
$1,874.52. 

Owner of one bond, 4809, 
$1,874.52. 

Owner of one bond, $1,583.30. 


81, 782.49. 


Owner of 4 bonds, $6,602.82. 

Lien on 66 bonds, 159 to 163 
and 441 to 450 and 221 to 239 
and 154 to 158 and 341 to 362, 
$112,192.99. 

Lien on 12 bonds, numbered 
4251 to 4262, $18,384.59. 

Lien on 5 bonds, numbered 396 
to 400, $7,660.82. 

Lien on 19 bonds, numbered 
4282 to 4300, $29,108.99. 

Lien on 60 bonds, numbered 
801 to 340 and 4263 to 4281 
and 4901, $98,494. 

Lien on 10 bonds, numbered 
181 to 190, $16,963.25. 

Lien on 10 bonds, numbered 
192 to 201, $16,963.25. 

Lien on 10 bonds, numbered 
4902 to 4911, $15,141.02. 

Lien on 4 bonds, numbered 
391, 389, 388, and 385, 
$5,716.23. 

Lien on 3 bonds, numbered 
209, 386, and 390, $4,650.68. 

Lien on 200 bonds, numbered 
3001 to 3200, $330,725. 

Lien on 97,333, bonds, numbers 
given hereafter, $169,206.51. 

Lien on 75 bonds, numbers 
given hereafter, $133,496.30. 

Lien on 91,355 bonds, numbers 
given hereafter, $156,006.64. 

Lien on 24 bonds, numbers 

given hereafter, $43,618.08. 
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850 The whole number of bonds held by the foregoing inter- 
veners, numbered 22, 23, 24, and 25, known in the proofs 
herein as the Philadelphia parties, are 287 f bonds, and that 
number shall be taken from any of the following numbered bonds 
now in the 333 of this court, to wit, numbers 120 and 171 to 
176, 179 and 180, 241 to 300, 401 to 440, 363 to 370, 371 to 378, 379 
to 384, 385 and 386, 5051 to 5100, and 5201 to 5250, 5250 to 5300, 
5451 to 5500, or a total of 462 bonds; and having received their 
rata share upon the said 287,55, the balance of the said 462 

nds shall be cancelled and disallowed ; but the amounts due u 
the bonds so taken by the said four parties, respectively, shall be 
limited to the sums set opposite their respective names herein; and 

Whereas it appears from the records and files in this cause that 
before the filing of the petition of the said Daniel E. Sickles and 
Benjamin F. Stevens herein referred to the clerk of this court had 
distributed to a portion of the claimants herein sums of money on 
account of their pro rata share in the fund then in court, which pay- 
ments were based upon the report of the special master heretofore 
9 — and 1 — 

jereas it now appears that the Wrought Iron Bridge Compan 
received in kae manner above stated 8183.60, and that the 
851 said claimant, Henry Day, assignee of Benjamin Richardson, 
received in the same manner $2,173.91 more than they were 
respectively entitled to or should receive on the basis of this 
amended decree: 

It is further ordered and decreed that the said Wrought Iron 
Bridge Company of Canton, Ohio, and the said Henry Day, within 
fifteen days after service on them, respectively, or upon Norris & 
Uhl, their solicitors, of a copy of this decree, pay into this court the 
sums above set forth as having been overpaid—that is to say, the said 
Wrought Iron Bridge Company the sum of $183.60 and the said 
Henry Day $2,173.91. : 

The amount of said overpayments ae to the remaining sev- 
eral claimants herein set forth in the following proportions and 


amounts: 
* D . 7% 
. ee 
2 GCGGGGGGGGCGGGGGGGGG 
70 / ͤͤ—ũV ... 295 02 
. 357 41 
% 3 51 
. 26 49 
1 64 32 
3 cc 205 02 
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c ( 40 53 
een .ccccccccoccccce in: Tae 
—— . 37 49 
Philetus Sawyer . 
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It is further ordered, adjudged, and decreed that all persons 
having claims against the fund created by the sale of the mortgaged 
property herein, whether evidenced by bonds, coupons, or other- 
wise, shall present the same to this court within five days from the 
date of this decree, and in default thereof the clerk of this court 
shall distribute to the parties, respectively, all moneys to which 
they are entitled hereunder. 

It is further ordered and decreed that the decree of May 3d, 1883, 
entered herein shall stand ratified and confirmed, except as the same 
is changed and modified by this decree. 

Decree as to distribution. 


853 At Sr. Louis, Sunpay, Aug’t 22, 1875. 


My Dear Captain: Your letters of 19th came to hand 
yesterday evening, and I now hasten to reply, as I had no oppor- 
tunity last night, and I must try to do so in detail and in the same 
order as you have written to me; and, first, you ask what about Mr. 
McChesney and state that his letter says that he has sold $140,000, . 
and then you ask what he has done with the difference between 
100,000 and $140,000, and if he has sent the difference. To this I 
would answer no, for the simple reason that he had nothing to 
send after paying Sickles’ note, as I understand it. The note was 
$100,000 in gold, and he settled with Sickles by delivering bonds at 
70 gold. At that rate 100 bonds will produce only 70,000 gold ; 40 
bonds, 28,000, or 140,000 currency, equal to 98,000 gold; so that if 
Sickles has canceled the note for 140 bonds, then they are sold for 
more than 70. This, I presume, is the fact of the case, although I 
have not heard of any other sale except this to Sickles and what 
rou have stated in your letter. You speak of having called on 
ood & Davis, bankers, with a view to selling bonds, and that you 
informed them of the bonds being in the hands of McC., and that 
they seemingly expressed great surprise at this. Well, of course, 
you only told the truth, but it is not always best to tell all you 
know ; and let me beg of you to be exceedingly cautious in e 
854 not saying publicly a word either against MeChesney, the 
road, or any one connected with the enterprise. The least 
suspicion that anything is wrong or that any one connected with , 


the road is not trustworthy may prove fatal to your interest, and 
you have too much at stake and cannot afford, through inadvertancy, 
to throw any obstacle in the way of success to save and promote 
your own interest. Besides, I have already made out in duplicate \ 
the revocation of McC.’s power of attorney, to forward, as secretary 
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of the company, one to him, and the other to whomsoever we may 
appoint as his successor. I wrote you from Grand Haven to send 
me the name of Mr. Kelley’s party in England, but you forgot to do 
so. I presume you did not have time to get it. Craw wants you 
to be the attorney, and then you can appoint under your power 
another. 

At all events, I can’t see how we can get the thing in proper shape 
except by my coming to New York to execute all the papers there, 
for Nims says that the acknowledgments must be taken by a notary 

ublic and then certified to by the Br. consul, and there is no Brit- 
ish consul here. Craw will likely be in New York in course of. a 
week, and I am left again alone. He was here part of Friday, and 
left again for Chicago in hopes of being able to raise some money 
there on the Lakeview — notes. The drafts which Mr. Shaw 
cashed—$5,500—were protested, because the interest on the former 
loans were not paid. 
855 Craw intends to raise money to pay the interest, and then 
he is confident that they wil pay the drafte. I hope and 
pray that it may be so, for it is pretty hard navigation here, but I 
am trying to keep a stiff upper lip for appearance sake. 

Now, as to Mr. Kelley and your obligations there, of which you, 
with good reason, feel troubled, and | heartily sympathise with you, 
and yet I do believe that in this matter you will come out all right; 
and I have prepaired carefully a statement of your obligations 
monthly, commencing with September next, showing how much you 
have to pay this yearand next. It covers all except a renewal note 
you gave Mr. Cromwell and a small note for Cooper of $50, due 
Aug't 27, 75. I have included in this statement the notes you en- 
dorsed for the company, which I trust we will be able to take up by 
sale of bonds before maturity. 

Now my advice is that you at once authorise either Kelly & Don- 
ahoe, of San Francisco, or John Nightingale to sell your 125,000 
gold mortgage. This, with gold at 14 %, will realize $142,500 and 
make you free from debt. This, in my opinion, ought to be your 
first step. We will soon have McChesney removed, and then you 
control every bond, which will warrant you in going on with the 
other 20 miles of the road. I have — the lease over carefully, 
and it covers all the points you mention. When Craw gets to New 
York I will come right on, bring the lease and all the other papers 

with me, and also the seal of the comp’y, and we can fix 
856 everything there, in my opinion, better than here, for we can 

have the advice of good lawyers on all necessary points 
Don’t you think so yourself? 

I wish you would advise me on this in your next. Now on F 
and the treasurer business. You say that you are surprised that 
should expect you to become security to pay $20,000 of which you 
know nothing how used. In reply I will say that I knew nothing 
of these notes any more than you did, but in examining the books 
and vouchers, which took best part of a day, I found that the 
company had borrowed from Mr. Ferry's bank $20,000, he statin 
that he had become personally responsible for the same to the ban 


— . — 
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and that you, succeeding him as treasurer, must assume his respon- 
sibility before he resigns. This is in compliance of the resolution 
and his tender of resignation, which I herewith encluse. Had it 
not been for that I would never have sent you the notes, and I don’t 
think that he will give up his position till this is settled, and I sup- 
pose he thinks you have bonds enough for security. 

But this is something that I don’t want to advise you on, and did 
not do so in my former letter. I did not have time to make out a 
statement of all the entries in his books; that is a work which 
would have required several days to do; but he has receipts for all 

yments made. A statement, however, had been made out by his 

ook-keeper, which Craw and myself signed. This Ferry wants to 
keep for himself. 
857 I supposed that when the accounts were turned over to you 
then you and I could go over again item by item. I find that 
a good deal of money has been squandered in heavy commissions 
for loans, and one man in Philadelphia by name of Bilheimer has 
yet to account for $8,000. 

I have got the last invoice from the Cleveland Rolling Mill Co., 
and have — busy to-day checking off all their bills and compair- 
ing quantities charged and received. The contract is now filled; 
it remains to see what rebate we can get on damaged iron. I 
have written them for statements. About letting the office: I am 
afraid Craw will object to any one else coming in. 

I will now close with kind regards from, yours ever, 

JNO. A. ELWELL. 


Your letter to Shea is good. I will write him also. I received 
one from him on the new house. 

He speaks highly of the improvement in the old part now altered, 
and the carpenter has done a good job. “ Please get engine soon.” 

See what you can buy lard oil & black oil for per barrel. 


Richardson & Day. Exhibit No. 11, 82, J. A. O. 


_ [Endorsed :] Elwell. Aug. 22, 1875. On new lease & much of 
interest. 


858 St. Louis, August 23rd, 1875. 


Dear Captain Ricuarpson: On my way home from Sag- 
inaw this evening I received yours of the 20th, wherein I have. 
learned that you have received another letter from McChesney. I 
hope it may contain some good news. I am as anxious as you 
can possibly be to get him qui-tely settled and retired from active 
service in the particular line in which he is now engaged, and 
this can only be accomplished speedily by my coming on to New 
York to meet Craw there. I hope he will keep his promise of 
writing to me and keeping me posted on his whereabouts. ' I 
am very glad also that you have got the bonds under your own 
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controll and your own allot-ed share, and I trust that you will have 
no trouble in getting the 250 bonds from Sickles for which I sent 
you an order. I hope that you had Mr. Childs and Mr. Kelly’s 
clerk to certify to the amount and the numbers of the bonds. 

They are both very good men, and you could not have made better 
selection. I went up to Alma this morning about completing ar- 
rangements fur location of brick passenger depot, and to see the 
people there about the brick. They have now completed their sub- 
scriptions, and will commence to haul the brick to-morrow. This 
part is a donation, but we have to pay for the construction. It re- 

quires considerable time and nursing to get this thing through 
859 as I like to have it, and to secure the particular spot where I 

want to place it. As I told you before, Mr. Pierce gave or has 
promised to give deed for 100 x 200 feet, and with this I wish to fence 
in also the road now used and running parallel with the railroad, 
thus giving twice the quantity of land, and to accomplish this I must 
bring influence to bear on the commissioner to have the road va- 
cated and put on the opposite side, and when this is fixed then I 
will try to have this strip deeded to you, so that the depot, when fin- 
ished, will stand on your own land and will be your own property, 
outside of the company. When I got through at Alma I had just 
time to catch the noon train for Saginaw. Ever so many things to 
see to there; first, architect on plans for depot, then printers on 
forms & books for R. Rd. I ain figuring for the cheapest and the 
most essential ones, and it will surprise you when I tell you that so 
far the lowest estimate runs up to $110, and I have left out about 
a dozen forms used by the other companies, which I think we can 
do without at present; then I called on the lawyer about taking the 
title for you on the East Saginaw property. He had his searches 
ready, but had to get the owners to cancel a former m’t’ge, which, 
although paid, was still on record; so I had to put that off again ; 

then I had to meet the gentleman from the Canton Bridge 
860 Co., who is now here about the bridge and wants to finish up 

what little there is to do and then wants his pay. We must 
stave him off for the present. When I got through with him J had 
to shop around for oil, emery, &c., for the engineer, and then off 
again for St. Louis, and to-morrow morning at 6 I am going into 
Saginaw again, as I want to see some of those committee men there. 
I know full well that you have your head and hands full of busi- 
ness in New York, — 1 have the same here. 

I have charged the $73.33 you paid at the Mercantile Safe De- 
posit Co. and placed the same to your credit. We got an order for 
3 cars to-night to take shingles down from Riverdale. I have not 
been able yet to get any rebate on freight from the other company. 
Mr. Jerome is away and when he returns I may be able to do some- 
2 In regard to Harry, he can come on eny time you like, and 
I will put him on the construction truin as fireman, but I don’t 
know his surname nor his address, except Winsor, and can there- 
fore not write for him, but you can do so, and give him my name 
and address, and I will take care of him when he comes. If I should 
be away then he can enquire for Mr. Chapel, the engineer of the 
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loco., and I will instruct him to take Harry to board where Fox is 
stopping. You ask me to send Fox’s mortgage; it is not executed. 
I have asked every lawyer in Saginaw, of whom I have heard, for a 
New York commissioner, and there is none among them. I 
861 was advised this afternoon to go before one of the judges, and 
their certificate would answer, but I had no time for this to- 
day ; will try to-morrow. 


Yours truly, JNO. A. ELWELL. 
Richardson and Day. Exhibit No. 10, ’82, J. A. O. 


[Endorsed :] Elwell. Aug. 23rd, 1875. On new brick station, 
Alma, land gave me, 100 x 200 ft. 
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862 Memoranda of the numbers and —— of bonds of the 

Chicago, Saginaw and Canada Railroad Company attached 

and taken from my custody by James Fay, deputy sheriff, per 

C. H. Smith, August 11th, 1876, as per order of — Daly, of 

court of common pleas, N. V., in suit of Benjamin Richardson 
ag’st C., S. & C. R. R. Co. 


1 * arene hammer my — 4 0 
. Richardson, late managing di- 
rector of C., S. & C. R. Rd Co. — 


Number of 
bonds in 
total 


From No. 451 to No. 500, inclusive. From No. 1001 to No. 
sol „ 550, 0 2000, inclusive. 
10 F From No. 734 to No. 
10 780, inclusive. 
10 Frum No. 964 to No. 
144 1000, inclusive. 
“ 3800 From No. 781 to No. 
10 b 800, inclusive. 
10 Frum No. 723. 
I 8950. 
10 1,105 | Bonds of $1,000 each 
10 | from E. K. & Co. 
* 1,854 | Bonds from B. R., m’g 
6: — — direetor. 
a 2,959 


10 2: 15 | Bonds also re’d formerly 
10 5 from B. Richardson, 
“ 4400, — — director, be- 
ts in . 146, 146, 148, 
16 f 149, 150, 151, 152, 163, 
10 55 169, 170, 177, 178, 398, 
10 j 394, and 395. 

IL 4650 

4 7 Bonds in all. 
Tj 
46 


SS888888888888888888888888888888888888 


Bonds of $1,000 ench. 
Forw’d. 


82 


i 


I hereby certify to the correctness of the above statement as made 
by me from actual count and checking. 


New York, Aug’t 12, 75. 
JNO. A. ELWELL, 
Secretary C., & & C. R. Nd Co. 
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863 Memoranda of bonds (held by B. Richardson as collateral 
security) of the first-m’t’ge bonds of the Chicago, Saginaw and 
Canada R. R’d Co., being 600 bonds, and numbered from No. 3001 to 


No. 3600, inclusive. 
JNO. A. ELWELL, Secretary. 


[Endorsed :] Statement of the 1st-m’t’ge bonds of the C., S. & C. 
R. R’d Co. attached by sheriff and held by B. Richardson Aug’t 12, 
76. Attachment made yesterday, the 11th inst. J. A. E. Richari- 
son & Day Exhibit No. 9, J. A. O. 


864 GranD Haven, August 16th, 1875. 


Dear Captain: I have spent best part of to-day, in com- 
pany with Captain Craw and Mr. Ferry, examining and checking off 
the treasurer’s accounts. 

I find them all correct and proper vouchers for the same. The 
company owes to-day to Mr. Ferry personally for monies advanced 
by him $9,880.35, and twenty thousand ($20,000) dollars to his bank 
for which he has given his personal endorsement. 

The company gave to the bank two notes of $10,000 each, signed 
by the executive committee, with the promise of one renewal. Said 
renewals are herewith enclosed. They have been held by Mr. Ferry 
to be used at his bank to retire the old notes, with which will be due 
the 23rd inst. 

Now Mr. Ferry demands that before he resigns his office of treas- 
urer and turns everything over to you that you shall endorse the 
renewal notes —— us he did the original ones, and it is ſor 
that purpose that I send them, and they onght to be returned to Mr. 
Ferry immediately, so as to reach him — last of this week, to be 
used in the bank next Monday. I can see no way at present of pay- 
ing off these except by sail of 23 during the interval. As to the 
personal claim of Mr. Ferry, we settled it by giving him the com- 
pany’s notes in 3, 4, 6, 8, & 9 months. 

Mr. Ferry gave me one of his envelopes stamped, in which you had 

better enclose the notes to him. Capt. Craw is going to Chi- 
865 cago from here to-night to see the party from whom he thinks 

he can get the loan of $7,000. After his return he proposes 
to come East to co-operate with you to sell bond and raise money. 
I brought up the matter in the meeting of revoking McChesney’s 
power of attorney and to constitute Mr. Kelly’s bankers the attor- 
nexs for the company. Mr. Ferry approved of this. Nims was not 
present, but Mr. Ferry will write him to-night to make out the nec- 
essary papers and to forward same to me. You had better ask Mr. 
Kelly to give you the name and address of either of the gentlemen 
whom he may recommend, and also the firm name, as it may have 
to be incorporated in the power of attorney. I send you also a new 
order on the Mercantile Trust Company for the delivery to you of 
all the bonds there, and, as I learn that their cha are ver 
heavy, I would recommend to have the bonds removed to the Par 
Bank vaults. 
Mr. Ferry has agreed to turn over to you or to deliver to me for 
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you on your order all books, accounts, vouchers, &., in his —— 
sion as treasurer upon the two notes being returned to him endorsed. 
I also enclose a bill just handed to me by Capt. Craw from the 


- Merc’l. Trust Company. You can see from it what their charges 


are. 

I spent part of yesterday very pleasantly with Lou, and to-da 
she visited Grand Haven. I took her to the spring, and afterwa 
took a short drive to show her Lake Michigan. She enjoyed the 

trip very much, and started back to Fruitport in the steamer 
866 atdp.m. I paid her $21.00, which I collected from Nelson 

for 1} doz. shovels. Gov. Bross was at Fruitport Sunday | 
afternoon and paid Lou a short visit. 

I met him here again to-day. He enquired after your health. I 
must now close, as the train will leave shortly, and I must get this 
off in a hurry. Write soon to yours, very trary 

JNO. A. ELWELL. 


Richardson & Day Exhibit No. 8, J. A. O. 
Col. J. A. Elwell, Aug. 16th, 1875. 


Avcust 16TrTH—evening. 


Dear Captain: I am on the train approaching Grand Rapids; 
am writing in the car by the feeble rays of a sickly lamp, but I have 
been thinking of you and your affairs with the company ever since 
I left Grand Haven, and it has occurred to me that you ought for 
your own protection to take some competent person with you to the 
Safe Deposit Company to count with you all the bonds there, taking 
note of the numbers of the bonds, make a correct statement of the 
same, and have it duly witnessed. If you can get two witnesses, so 
much the better. Make the statement in duplicates. Keep one for 

yourself and submit the other to the company; have both 
867 witnessed. This may save dispute and misunderstanding 
hereafter. 

I am anxious to be able to commence running freight trains on 
the road at once, and shall set to work about the depots as soon as I 
get to St. Louis, and hope soon to see the locomotive out. She must 
be numbered (2), and if you have no better name in view you might 
call her“ Col. Elwell.” I will forward your statement of maturity 
of your notes & the quarry stock as soon as possible. 

The car is shaking badly and poor light, so I must 2 

Yours ever, ELWELL. 


Richardson and Day Exhibit No. 7, J. A. O. 
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Copy. 


To the Mercantile Trust Co., Safe Deposit Department, New York 
city : , 
You are hereby authorized to deliver to Benjamin Richardson, of 
New 3 the bonds of the Chicago, Saginaw and Canada Railrvad 
—181 


7 
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Company, now in your safe-vault No. 2492, the keys of which are 
i 


held by him. ) 
THE CHICAGO, SAGINAW & CANADA 
R. R. CO., 
By E. L. CRA W. President. 
EDW’D P. FERRY, Treasurer. 


We advise that the contents of safe #2492 be delivered to Mr. 
Richardson, taking his receipt for the same. 


Aug. 20, 75. 
ALEXANDER Ax D GREEN. 


New York, Dec. 11, 82. 


I do hereby certify that this is a correct copy of original on file. 
E. M. BILLINGS, S’e’y. 


869 Copy Ferry’s Resignation as Treasurer in Favor of B. N. 
Copy. 


To the president and directors of the C., S. & C. R. R. Co. 


GENTLEMEN: I hereby tender my resignation as treasurer of = 
company, the same to take effect as soon as my accounts shall be 
examined and settled and the obligations that I have made person- 
ally for the benefit of the company be settled or I relieved there- 
rom. 


Yours truly, EDW'D P. FERRY. 
Richardson & Day Exhibit No. 5, J. A. O. 


Edward P. Ferry, treas’r Chi., Sag. & Can. R. R. Co.: 

In accordance wit the resolution this day passed by the board 
— will deliver to Benjamin Richardson, of New York city, three 
vundred of the first- mortgage bonds of the Co. of one thousand dol- 
lars each as collateral security. 

Muskegon, Aug. 3d, 1875. 

E. L. CRAW, President. 
JNO. A. ELWELL, Secretary. 


Delivered by Mr. Childs Aug. 21st, 1875. 
B. RICHARDSON. 
Accepted. 


EDW’D P. FERRY, 
Treas. Chi., Sag. & Can. R. R. Co. 


Richardson & Day Exhibit No. 4, J. A. O. 


870 GRAND Haven, Micn., July 5th, 1875. 
Edward P. Ferry, Esq., treasurer Chicago, Saginaw & Canada 
Railroad Company : 
In compliance with a resolution passed by the board of directors 
of this company, please deliver to Mr. Benjamin Richardson, of the 


‘ 
‘ 
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city of New York, one hundred (100) of the first-mortgage bonds of 
our road, said bonds to be held by said Richardson as collateral se- 
curity for monies advanced by him, as mentioned in said resolution 


E. L. CRAW, President. 
JNO. A. ELWELL, Secretary. 


Written across the face:] Accepted. Edward P. Ferry, treasurer. 

Endorsed :] Order for 100 bonds of the Chicago, Saginaw & 
Canada R. R’d Co., July Sth, 1875. Richardson & Day Exhibit 3, 
J. A. O. 


871 , New York, Aug. 20th, 1875. 


At the request of Capt. Benj’m. Richardson, of this city, the 

undersigned have examined the following bonds of the Chicago, Sagi- 

naw & Canada Railroad Co. and find as follows: 

45 bundles (supposed to contain) 50 bonds ea. of $1,000 
TTT $2,250,000 

1 bundle containing 39 bonds, $1,000 ea 39,000 


of this date. 


. A àꝛÄÄ— dana 


We did not count all bonds in the bundles, but only a part of 
them, & found such as we did count to contain 50 (fifty) bonds in ea. 
package. The bundles all being apparently the same size, we pre- 
sumed all contained 50 bonds ea., and numbered as follows, viz: 


Nos. 4001 to 4050 Nos. 3951 to 4000 


3301 “ 3350 4251 “ 4300 
“ 4201 “ 4250 “ 3301 “ 3550 
“ 4701 “ 4750 * 5201 “ 5250 
„ 5100 “ 5050 “ 4651 “ 4700 
“ 3751 “ 3800 4 3601 “ 3650 
“ 3551 “ 3600 “« 3351 “ 3400 
“ 4301 “ 4350 3701 “ 3750 
“ 3851 “ 3900 52515300 
„ 4551 “ 4600 “ 4351 “ 4400 
4 3901 “ 3950 „ 4151 “ 4200 
“ 4401 “ 4450 “« 4451 “ 4500 
“ 4501 4550 “ 5451 “ 5500 
4 5051 “ 5100 “« 5101 “ 5150 
„ 4751 “ 4800 4 5401 “ 5450 
“ 3251 “ 3300 4901 “ 4950 
4 4101 “ 4150 “ 3651 “ 3700 
872 23801 “ 3850 “« 4851 “ 4900 
4 4051 “ 4100 4 5351 “ 5400 
4 3201 “ 3250. 4 5151 “ 5200 
“ 4601 “ 4650 “ 4951 “ 5000 
* 5301 “ 5350 4 3401 “ 3450 
“ 3451 “ 3500 « 4812 “ 4850, 39 bonds. 
All others 50 bonds ea. b’d. 


_ O. w. CHILD, 22 Pine &. 
M. J. BANEY, 45 Er. Place. 


4 * 
— —— — — — 
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— ] Memorandum of bonds put in possession of B. Rich- 
ardson August 20th, 1875, by Chicago, Saginaw and Canada R. R'd 
Company. Richardson & Day No. 1, J. A. O. 


873 400 bonds, $1,000 ea.— 
3201 to 3250. 
3251 “ 3300. 
3301 “ 3350. 
3351 “ 3400. 
3401 “ 3450. 
3451 “ 3500. 
3501 “ 3550. 
3551 “ 3600. 
8 b’ds of 50 bonds ea. 
B. Richardson, Esq. 
Richardson & Day Ex. No. 2., J. A. O. 


[Endorsed :] 400 bonds. List turned over to B. Richardson as 


security for moneys pai out by him on Chicago, Saginaw & Canada 
R. R’d Company. 


874 SickLES Exuisit No. 1, J. A. O. 
Half- Rate Messages. 


The Western Union Telegraph Company. 
A. R. Brewer, sec’y. 


Dated New York, Dec. 9, 1882. 
Received at 7 p. m. 


To M. J. Baney, Boston, Mass.—due : 
Come here on Monday evening; can return on Tuesday. 
EUGENE KELLY. 
10. Collect 25. 


Norvin Green, president. 


Western Union Telegraph Company. 


M. J. Baney. 
Charges, 25c. | 
Sickles Ex. No. 1, J. A. O. 


875 Crrr & County or New York, 8s: 


Supreme Court, City and County of New York. 
DAxIEI. E. SickLxs ei al. 


ag’st 


BensaMIn RicHarpson, Impl’d with Others. 


John A. Elwell, being duly sworn, says: I am the secretary of 
the Chicago, 


Saginaw and Canada Railroad Company and have been 
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since May 28th, 1875, and previous to that time I had been in the 
employ of the said railroad company under a salary to superintend 
the receipt and delivery of iron, and while secretary have had the 
custody as secretary of the records of the company. 

I. I have read a copy of the affidavit of John O' Byrne, made on 
— of the plaintiffs herein, and find it full of material errors of 
acts. 

(1.) O’Byrne says he was director of said company from Septem- 
ber, 1875, to May, 1876. The records of the company show that he 
was elected a director of said company, not in September, 1875, but 
on the 28th day of July, 1873, to fill the vacancy caused by the 
resignation of Earl P. Mason, and I, as custodian of the papers of 
— company, ha ve seen said O’Byrne’s letter accepting said direc- 
torship. 

O’Byrne says he attended every meeting of the board of directors 

of said company of which he had notice during the period 
876 while he was director except one meeting held in January, 
1876. 

(2.) He is quite in error in this statement: The records of 
the meetings of the board of directors show that during the period 
while said O’Byrne was a director the board held twenty-two (22) 
meetings, the minutes of which meetings fill thirty-nine (39) pages 
of the record of the size of a merchant’s ledger. 

Of those 22 meetings only one was attended by said O’Byrne, 
namely, that of October 11th, 1875, with the exception of his com- 
ing in to the last meeting held during his term of office simply to 
resign his office of director so as to block the business of the — 
and leave it without a quorum. 

(3.) Said O' Byrne's recollection is wholly at fault when he says 
that no bonds were ever directed or authorized to be issued to Ben- 
jamin Richardson while he, O’Byrne, was a director of said company, 
except the “ 120” as a bonus referred to in the minutes of October 
lith, 1875. 

The railroad company on the 31st — of March, 1875, made a 
contract with Richardson to borrow of him $100,000 in his notes 
to the order of the treasurer of the company (which notes said Rich- 
ardson gave and afterwards paid), and to give to said Richardson as 
collateral security for said Joan of $100,000 two hundred (200) of the 
first-mortgage bonds of said company of $1,000 each, which agree- 
ment of the company with said Richardson was ratified and 1 —— 
at a meeting of the board of directors held on April 3rd, 1875, by 

a resolution duly passed and recorded, and said O’Byrne, in 
877 my presence, saw the said record and took a memorandum 

of it on or about August 29th, 1875, inserting in his memo- 
randum the amount of the notes, $100,000, and the amount of the 
bonds collateral, $200,000. 

At a meeting of the board of directors of said company held on 
July 5th, 1875, the board, by resolution duly passed, authorized the 
issue to said Richardson of one hundred of said one-thousand-dol- 
lars first-mortgage bonds. 

Said resolution was read. by said O’Byrne in the minutes on said 
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August 29th, 1875, and an abstract of it was made by him in my 
presence, in which he noted the deposit of said one hundred thou- 
sand dollars — first-mortgage bonds with said Richardson as security 
for moneys advanced. 

At a meeting of the board of directors held at Muskegon, Michi- 

an, on August 3rd, 1875, the following resolution was duly passed 
5 the said board: 
“On motion it was unanimously resolved that in consideration of 
the sums of money advanced by Benjamin Richardson, of New York, 
for his company, and for the sums hereafter to be advanced by him 
for purposes of extension and equipment of the road, as well as ad- 
vances made by him of every nature whatsoever, that an additional 
amount of 300 of the company’s first-mortgage bonds of $1,000 each 
be conveyed to said Richardson, making a total of 600 of said first- 
mortgage bonds of $1,000 each, as collateral security for the repay- 
ment to him of said sums so advanced, which sums shall 
878 bear interest at the rate of ten per cent. per annum, payable 
semi-annually on the first days of January and July of each 
ear.” 

The said O’Byrne, on the 29th day of August, 1875, in my presence, 
read the minutes of the said meeting of the board of directors con- 
taining the aforesaid resolution and made an abstract of the same. 

Defendant Richardson received the said 600 bonds in pursuance 
of and in compliance with the said several resolutions authorizing 
the same. 

(4.) At the meeting of October 11th, 1875 (the only meeting of 
the said board that the said O’Byrne ever attended, except the one 
where he resigned in order to block business), the said Richardson 
did not complain that he had no bonds of the said company while 
the Philadelphia parties had some, as said O’Byrne erroneously 
states in his affidavit, but said Richardson did complain that the 
Philadelphia parties, being the said Betz, Penniston, and Dietrich, 
clients of said O’Byrne, and Messrs. Bower & Co., had in some way 
obtained 120 of said bonds of a thousand dollars each as a bonus, 
and he protested against giving away bonds as a bonus as illegal 
and unbusinesslike and demanded that said parties return or sur- 
render up said bonds to the company, but said parties, under the 
advice of said O’Byrne, refused so to do, but retired with said 
O’Byrne for consultation, and after such consultation returned and 

proposed and passed a resolution to give said Richardson as 
879 a bonus 120 of said thousand-dollar bonds also, but said 

Richardson refuzed to take the same and still demanded that 
these Philadelphia parties should return to the company the said 
120 one-thousand-dollar bonds by them illegally and improperly 
obtained, without consideration, as a bonus. 

(5.) Said O’Byrne, when he says in his affidavit he never heard 
until this litigation commenced that said Richardson either held or 
claimed to hold any bonds of said company as collateral security, 
stated what was wholly untrue, for he, O’Byrne, in my presence, on 
said August 29th, 1875, read the whole record, showing that Rich- 
ardson held 600 one-thousand-dollar bonds as collateral security for 
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his loans to the said company & for moneys due him from the com- 


ny. 

600 Said O' Byrne is wholly in error in stating in his affidavit in 
relation to what purports to be a copy of an agreement signed by 
me as attorney-in-fact for Richardson ; that I produced and showed 
to him a letter of attorney from Benjamin Richardson, and that it 
was a very full power. 

I did not produce any letter of attorney whatever from said Rieh- 
ardson, either of full power or not full power. I had no letter of 
attorney from Richardson with me at the time. 

My power of attorney, such as it was, was at that time in the 
State of — about a thousand miles distant from Philadel - 

iia. 
880 : (7.) I never had any power of attorney or authority from 
said Richardson to sign in his name or otherwise any such 
paper as the copy annexed to the affidavit of said O’Byrne and 
purporting to be signed by me as attorney in the name of Rich- 
ardson. 

The said meeting of directors of October 11th, at Philadelphia, 
continued for several days. Its object was to raise the means to 
complete the second division of the road, being about twenty miles 
and terminating at Lakeview. A negotiation had been pending 
for six weeks between the president, Craw, and the Philadelphia 
parties for the loan of one hundred thousand dollars to complete 
said second division and to pay an outstanding balance for the con- 
struction of the first division. The Philadelphia parties wanted 
Richardson to advance the money to buy the iron for the second 
division as he had for the first division. He refused because the 
company had, after getting possession of the money, failed to fulfill 
their agreement, misapplied part of the money, and compelled him 
to advance a large suin in addition to the first one hundred thou- 
sand dollars in order to secure the iron for the first division. 

Finally resolutions were passed by the board apparently liquidat- 
ing the former advances of the Philadelphia parties at one hundred 
and twenty-two thousand dollars and ratifying the large bonuses 

of stock and bonds which they had received and authorizin 
881 the issue of a bonus of one hundred and twenty thousan 
dollars of bonds to Richardson (which he never took), and 
the Philadelphia parties agreed to advance to the railroad company 
on that day one hundred thousand dollars, wh:ch, with their previ- 
ous advances, would make two hundred and twenty-two thousand 
dollars, provided Richardson would advance, either in cash or by 
agri of iron for the second division, a sum sufficient to make 
is advances altogether equal to what their advances would then 
be. Before any conclusion was come to and before the board 
1 Mr. Richardson leſt Philadelphia and returned to New 
ork. 

At the request of the board I came on to New York to ask Cap- 
tain Richardson whether he would advance pro rata with them, 
keeping his advances equal to theirs and no more until the iron of 
the second division was bought and the division completed. He 
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had already advanced some twenty-five thousand dollars in excess 
of the Philadelphia parties, which they were first to equal. 

Mr. Richardson agreed to this and gave me a memoranda to that 
effect, which I took back to Philadelphia and showed to O’Byrne. 

They agreed to it and made their notes for one hundred thousand 
dollars to the order of the railroad company or its treasurer, I don't 

recollect which, und were to deliver them to the railroad 
882 company as an advance of one hundred thousand dollars 
and to pay them as they fell due. 

O’Byrne then presented me a scrawl or writing which I could 
scarcely make out, but he said it was simply an agreement such as 
he had said Richardson had agreed to, and which was in substance 
what I have just stated, and asked me to sign it for Richardson. I 
did sign it with Richardson’s name by myself — attorney, but if it 
is any such paper as what ihe copy annexed to his affidavit pur- 
ports to be it was a fraud and deception put upon me by O’Byrne, 
and was a paper that I had no authority from Mr. Richardson to 
sign. 

The said Philadelphia parties, in violation of their said agree- 
ment to advance said one hundred thousand dollars on said 11th of 
October, advanced only one-third of that amount, and the other two- 
thirds they never have advanced one single cent of, while Richard- 
son’s advances run up to some one hundred and eighty thousand 
dollars in all ($180,000). Although they got possession of two hun- 
dred thousand dollars of said first-mortgage bonds as collateral se- 
curity and the one hundred and thirty thousand dollars of stock as 
a bonus for said one hundred thousand dollars advance, they made 
their notes for the other two-thirds of the hundred, and some three 

months afterwards Kelly, one of the Philadelphia parties, 
883 who claimed to be attorney-in-fact for Bower & Company got 

himself elected president of said railroad company, and then 
a suit was begun in Philadelphia, as I am informed and believe, by 
collusion between said O’Byrne and his clients and said Kelly 
against said railroad company by O’Byrneserving the papers on Kelly 
and attaching all of thesaid notes, $66,666.66 in amount,and O’Byrne 
& Kelly kept the whole matter a secret from the board of directors. 

They have refused, under various pretenses, to deliver said notes 
to the railroad company or to pay the amount called for by them, 
namely, the remaining two-thirds of said one hundred thousand 
which they agreed with Richardson to advance to said company, 
although the same was demanded by the treasurer of the company. 

They have also refused to return to said company the two-thirds 
of the collateral and the two-thirds of the bonus obtained as above 
by them for said one hundred thousand dollar loan. 

All that the R. road Co. ever obtained from them on this agree- 
ment to advance one hundred thousand dollars on October ilth 
was about twenty-six or twenty-seven thousand dollars realized out 
of said note for $33,333.38, and not about thirty.thousand dollars, as 
erroneously stated by said O’Byrne. This was less than enough to 

equal the advances made by Richardson. Richardson, find- 
884 ing that the said Philadelphia parties had failed and refused 
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to carry out their agreement to advance the one hundred 
thousand dollars, and had deceived him in the statement that it was 
advanced on said October 11th, refused to purchase the iron for the 
said second division. , 

After the Philadelphia parties failed to fullfil their agreement to 
advance money to the road they retained as their counsel E. W 
Meddaugh, of Detroit, Michigan, and a consultation was had between 
Richardson and them on the twentieth day of April, 1876, in Detroit. 
It was then and there mutually agréed that each party should re- 
lease the other party from the engagements entered into on said 
October 11th, 1875, and that each party should be at liberty to take 
such proceedings as he saw fit to recover the amount due from the 
railroad company and make such disposition as he saw fit of his 
collaterals. _ 

This was reported to a meeting of the board on the twenty-first 
— 7 April, 1876, at Detroit, Michigan, and was ratified by the 

ard. 

At said meeting of the board of April 21st, at Detroit, Michigan, 
it was agreed that the board should be called together at the‘ office 
of Kelly, the then president, in Philadelphia, to act — a large 
amount of business specially affecting the creditors of the road, and 

it was thought desirable to have a meeting where the chief 
885 creditors could be got together and consulted. 
I, as, secretary, was instructed to notify the members of the 
board to meet in Kelly’s office on May 17th, 1876. 

(8.) I did so; and, as a part of the business to be acted upon at 
said meeting, I prepared a resolution authorizing the company to 
give notes to the respective creditors for the amounts due them, on 
such terms as could be agreed upon with the respective creditors. 

I showed this resolution to each member of the board, including 
said O’Byrne, before the meeting of the board, and cach one ap- 
proved of it. Then when the board came together O’Byrne resigned 
as director and left the board, and that left us without a quorum 
and disabled us for the time being from making any arrange- 
ments with the creditors of the road. 

The purport of the resolutions as to the notes was to put all the 
creditors on precisely the same footing, so far as practicable. 

O’Byrne agreed to the whole matter before the board met, but 
after he resigned no action whatever could be taken on anything. 

(9.) O’Byrne in his affidavit states the opposite of the truth when 
he says that I said to him at that time or at any other time that 
Richardson had no bonds, except the one hundred and twenty which 

he had received as a bonus, or that I stated to that effect in 
886 the presence of Richardson, or that I stated to that effect or 
anything like it at said meeting of the board. 

I never made any such statement anywhere to anybody and it 
would not have been true if I had, for I knew that Richardson 
held 600 of said bonds under the resolutions herein already before 
referred to, and said O’Byrne knew it, for he read each one of the 
resolutions authorizing it, in the record book, in my presence the 
previous August, 1875. 
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(10.) The “bonus” bonds were never delivered to Richardson, 
nor did I ever say they were or allude to them as having been 
delivered. 

(11.) The subject of Richardson’s holding bonds had frequently 
been talked over between me and the Philadelphia parties previous 
to the said May meeting, and I was asked by them at one time how 
many bonds Richardson held, and I told them five or six hundred 
bonds; I did not then recollect exactly which. 

I sup that O’Byrne must have told them, for they seemed to 
know about it, and I knew that he knew about it, for I saw him read 
the record and take a memoranda of them. 

The said O’Byrne contributed nothing to the road, took neither 
stock nor bonds, unless he got some of the bonuses from his clients, 
and, though the directors as such were uot paid for their services, he 
charged to the company and was paid by the company some four 
hundred dollars for reading, or at the time of reading, over 

the records of the company at the time he came out to 
887 Michigan in the interest of his said Philadelphia clients. 

He also charged the company some three — dollars, 
which the company paid in July, 1875, and eight hundred dollars 
more somewhere about November, 1875, thougli the other directors 
did not charge ſor their services as directors. 

II. I have read the affidavit herein of William J. Kelly and find 
it full of erroneous statements. 

(1.) The whole number of directors provided for in the articles of 
association of said railroad is nine, but, as frequently, there were 
vacancies in the board. The statute provides that the remaining 
directors may fill the vacancy in the board. The-stockholders, in 
enacting the by-laws for the said corporation, provided as follows: 

“A majority of the actual directors of this company shall consti- 
tute a quorum of the board for the transaction of business.” (By- 
laws, § 7.) 

They also enacted as follows: 

“A majority of the board of directors may convene at any time 
or place for the transaction of any corporate business properly be- 
longing to said board?’ (By-laws, § 8.) 

he by-laws, including these two, are now in force and have been 
ever since the 30th day of June, 1873. 
(2.) Kelly is wholly in error in stating in his affidavit that 
888 “there has been no meeting of the board of directors of said 
company called since January, 1876.” 

On the contrary, there was a meeting of the board of directors on 
— ~ 1876; six directors were present and Kelly, himself, 
presided. 

A second meeting of the board of directors was held on May 17th, 
1876; five directors were present and Kolly, himself, presided. 

A third meeting of the board of directors was held on Wednes- 
day, June 7th, 1876, at Grand Haven, Michigan; five directors 


were present. 


Kelly, himself, was absent from this meeting, but acknowl- 
edged the receipt of the notice to attend and excused his absence on 
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the ground of having met with an accident by being thrown from 
a carriage and spraining his leg. 

At this meeting, among other business transacted, the board 
elected John W. Ambrose to fill the vacancy in the board caused 
by the resignation (and its acceptance by the board) of Joseph E. 
Shaw. They also elected Benjamin F. Ham a director to filla 
vacancy in the board caused by the resignation (and its acceptance 
by the board) of suid John O’Byrne. 

They also elected Joseph Cooper a director to fill a vacancy in 
the board caused by the resignation (and its acceptance by the 
board) of E. Hallenbeck. 

These parties were duly notified of their election and severally - 
accepted their directorships, and have remained members of the 

board of directors ever since and acted as such. 
889 A fourth meeting of the board of directors was held on 
July Sth, 1876; six directors were present. At this meeting 
F. A. Nims was elected vice-president and presided at the meeting. 

O. W. Child was elected a director to fill a vacancy in the board 
caused by the resignation (and its acceptance by the board) of Ben- 
jamin Richardson. Said Child accepted said directorship. 

A fifth meeting of the board was held July 18th, 1876; five 
directors were present. 

A sixth meeting of the board was held August 18th, 1876; five 
directors were present. 

I, as secretary, duly notified each member of the board of each 
one of these meetings, either orally or in writing, and each meeting 
was a regularly called meeting. 

The minutes of each of these six meetings are duly recorded in 
the records of the company. 

Kelly is in error as to a mecting at Detroit, Mar., 1876. 

(3.) There was no meeting of the board of directors at Detroit in 
March, 1876, either formal or informal. 

(4.) Kelly is in error in stating in his affidavit that no meeting 
could possibly be called without his concurrence in the call as 
president. 

There is nothing whatever in the by-laws that gives the president 
any exclusive power to call a meeting of the board, nor is there any- 

thing in the by-laws that prevents a meeting of the board 
890 unless the president concurs; on the contrary, his concur- 
rence is not necessary. 

(5.) The president could call special meetings if he chose so to do, 
but if he did not do it a majority of the board were authorized by 
by-law 8 to convene at any time or place as a board and transact 
any corporate business properly belonging to the board. 

(6.) Kelly is in error in stating in his affidavit that the original 
by-laws of the said company vest the power of calling meetings of 
the board of directors solely in the president.” : 

There is not a word of any such exclusive authority in the by- 
laws and never was. 

(7.) Kelly is in error in stating in his affidavit that “ no resigna- 
tions of any members of the board of directors except John O’Byrne 
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were presented to or accepted by any one authorized to accept them, 
and no one was ever elected to fill the place of any of the said di- 
rectors.” 

Kelly himself was not present at said meeting of the board at 
which said Ambrose and said Ham and said Cooper were elected to 
fill the vacancies caused by the resignations of Shaw, O’Byrne, and 
Hallenbeck, having excused himself on the ground of the acci- 
dent, as I have already stated, and hence does not personally know 
what business was transacted by the board at said meeting. 

(8.) Kelly is in error in stating in his affidavit that Messrs. Ham 

and Ambrose are not and never were directors of the said 
891 company. Each of them, as I have already stated, was duly 

elected und qualified as directors on said June 7th, 1876, and 
have remained directors of the said company ever since and acted 
as such, and the records of the company so show. 

(9.) As to the meeting.of stockholders and directors referred to 
by Kelly in his affidavit as held in Philadelphia on October 11th, 
1875, and the resolution pretended to be passed at said so-called 
meeting, annexed to his affidavit and marked “ A,” the said meet- 
ing and the said resolution were without any legal or binding effect 
as an act of the stockholders of said company, for no meeting of 
stockholders was called, but said meeting was a mere assemblage of 

arties who were not stockholders in fact when they came together, 

ut who were to receive certain stock from the company as a bonus, 
and did afterwards receive it. The stockholders of the company 
were not notified to attend any meeting of the stockholders at this 
time. 

The assemblage was not organized as a meeting of the ‘stockhold- 
ers, but was simply an assemblage of individuals who held or 
claimed to hold some of the stock of the company and who indi- 
vidually agreed to the resolution signed by them; but the said reso- 
lution had no binding effect whatever upon the stockholders as a 

body or upon the company, and the attempt at said assem- 
892 blage to create an executive committee and to confer upon it 

certain powers had no binding effect upon either the board 
of directors or stockholders or the corporation. The power that 
they pretended to confer upon the executive committee as to calling 
meetings was by its very terms not an exclusive power, and did not, 
even if it were legally conferred at said meeting, deprive the board 
under the by-laws of its usual power to call meetings. 

The original by-laws of the company were never altered or changed 
by the stockholders, nor did the stockholders at any stockholders’ 
meeting, called as such, ever create any executive committee. 

Section 9 of the by-laws says: ° 

“The board of directors at any meeting of thesame * * * * 
shall likewise have power to fill any vacancy in said board occa- 
sioned by resignation, death, or other disqualification.” 

Section 10 of the by-laws says: 

“There shall be appointed by the board of directors an executive 
committee consisting of three persons, members of said board, whose 

powers and duties shall be from time to time prescribed and fixed 
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by the board of directors, said board to have the power of appoint- 
ment and removal of sume.” 

(10.) The board, under said section 10, appointed an executive 

committee at their first meeting, December 24th, 1872, con- 
893 sisting of the president, vice-president, and one director, but 

the said board never at any time conferred upon the said ex- 
ecutive committee any exclusive power to call meetings of the board, 
but always retained its own power, and the said executive commit- 
tee never at any time had any exclusive power to call meetings of 
the board. 

(11.) Said Kelly is in error in stating in his affidavit that at a 
meeting of stockholders and directors held at St. Louis, Michigan, 
in November, 1875, it was further provided by resolution that no 
meeting should be called by the executive committee except upon 
notice to all the members and a concurrence of the majority, which 
should include Richardson.” 

There was no meeting whatever of stockholders held at St. Louis, 
Michigan, or anywhere else in November, 1875, or anywhere near 
that date or place, & no such resolution was ever at any time passed. 

The meeting of November, 1875, was a meeting of the directors, 
and no resolution whatever was passed at said meeting by the direct- 
ors or by the executive committee relating to calling meetings of the 
board of directors. There was, on the same day, after the adjourn- 
ment of the board of directors, a meeting of the executive com- 
mittee held, at which meeting the said committee declared itself 
in a session for ordinary business, but for extraordinary 

usiness required special notice to be given to each member 
94 of the executive committee; but that had no relation what- 
ever to calling any meeting of the board of directors. 

Kelly, from defective recollection, has mixed truth and falsehood 
— e in his affidavit as to make it almost wholly unreli- 
able. 

It was a part of my ordinary duty as secretary, when the directors 
desired a meeting of the board, to notify the members of the board 
of the time and place of the meeting, and I did it from the very be- 
ginning of my becoming secretary. 

I gave notice of the meetings of the board in New York at the 
request of a majority of the board of directors. 

(12.) In regard to the meeting of the board at 2 p. m., Tuesday, 
July 28th, 1876, I mailed or caused to be mailed in New York the 
notice to Kelly, in Philadelphia, in the afternoon of July 17th. If 
there was no stamp on the envelope when received it must have 


dropped off in the post office, for I have no doubt there was a stamp 


on it when it was put in. 

I mailed other letters at the same time and they all reached their 
destination promptly. 

This letter, in regular course, must have reached Philadelphia or 
would have reached Philadelphia on the evening of the 17th. Kelly 
should have received it on the morning of the 18th by eight o’clock 
at least. Trains left Philadelphia all summer for New York about 
every hour from six o’clock in the morning until six o'clock 
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895 at night on account of-the great travel to and from the Cen- 
tennial. The regular time from New York to Philadelphia 
by these trains was between three and four hours,and there must have 
been at least three trains leaving Philadelphia during the forenoon 
of the 18th that arrived in New York in season for Kelly to have 
attended the meeting at two o’clock in the afternoon of the 18th. 
My intention was to have him present if he would come. 
(13.) Kelly is in error in stating in his affidavit that at the in- 
formal meeting in May, 1876, in Philadelphia, Richardson asked 


for notes for the amount which he claimed against the company 


and they refused to give them. The truth was that I prepared, as I 
have already stated, a resolution authorizing the company to give 
notes to each one of the parties of whom it had borrowed money for 
the amount it had borrowed, including, of course, Richardson, and 
showed the resolution toeach one of the directors before the meeting, 
and each one, including Kelly, approved of it, and then when the 
meeting came together the board did not refuse to pass the resolu- 
tion. It was not offered to the board for the reason that O’Byrne, 
us I have already stated, immediately resigned and left us without 
a quorum, and the only thing the board could do then was simply 
to adjourn, and that was what it did do. 
896 (14.) Kelly is in error in stating in his affidavit that I have 
been an employee of Richardson. I never have been at any 
time an employé of Benjamin Richardson, nor did I ever speak to 
Kelly or any one-else about being in an embarrassing position be- 
cause Richardson, my employer, wanted me to do things which I 
knew I ought not to do as secretary. That whole statement of Kelly 
is a fabrication. i N 

(15.) Kelly is in error in stating in his affidavit that no power of 
sale was ever given to Richardson over any bonds of the company 
since Kelly became its president and a director. 

The first $200,000 of bonds were given to said Richardson under 
a resolution of April 3rd, 1875, as collateral to the loan—850, 000 on 
six months and $50,000 on twelve months from March 31st, 1875; 
$50,000 of this loan fell due on October 3rd, 1875, allowing three 
day’s grace. Itwas not paid, and he then had power to sell the col- 
lateral had he chosen to exercise it. 

The other $50,000 of this loan fell due April 3rd, 1876, and that 
gave him an additional power to sell the $200,000 collateral. Under 
the resolution of the board of directors dated July Sth, 1875, 
$100,000 more of the bonds were given to said Richardson as collat- 
eral to the said loan of $100,000 in two suins of $50,000 each, last 
referred to, and also for further sums that he had advanced and was 

to advance, which amounted to $25,000, which $25,000 was a 
897 temporary loan due any time on demand. : 
These loans were not paid, and Richardson had a power to 
sell the said $200,000 and $100,000, making $300,000, of bonds, be- 
cause the loans to which it was collateral were not paid. 

Under the resolution of the 3rd day of August, 1875, $300,000 
more of said bonds were delivered to said Richardson as collateral 
security for loans already made and tobe made. These loans, to the 
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extent of more than 8150, 000, had matured by about April 3rd, 
1876, and he then had power to sell these last $300,000 of bonds as 
well as the $200,000 & $100,000. 

These matters were all spread 1 the records of the company, 
which records Kelly, as president, had examined, and I — 
told him in May, 1876. in answer to his question of Mr. Betz as to 
how many bonds Mr. Richardson held as collateral, that he held five 
or six hundred. I did not then recollect precisely which. 

(16.) Kelly says in his affidavit that at said meeting of the bourd 
of directors of October, 1875, the indebtedness of the company to 
Richardson was extended for eighteen months from that date, with 
the express provision that nothing should be done in the meantime - 
with the bonds held as collateral. The bonds that Kelly here him- 
self refers to as being held as collateral by Richardson must have 

been said six hundred bonds of $1,000 each, though he has 
898 beſore stated that he did not know Richardson had any, but 

Kelly is entirely in error as to the time of — of the 
indebteduess for which Richardson held said bonds being extended 
for eighteen months from that time or for any other time, for there 
was no extension whatever of the time to pay the indebtedness to 
Richardson, nore is there a word on the records of the company 
authorizing or alleging any such extension. 

(17.) Kelly says in his affidavit that this extension was embodied 
in a resolution which Richardson dictated and agreed to, and that 
upon the faith of this extension John Bower & Co., the plaintiffs, 
and several other parties in Philadelphia loaned to the company 
upwards of $100,000 and took bonds of the company as collateral 
security therefor. 

The errors that Kelly makes in this statement are: (1) there was 
no such extension nor any resolution dictated by Richardson or 
anybody else embodying any such extension ; (2) nor was any such 
extension agreed to cr any resolution to such.effect agreed to; (3) 
nor did the Philadelphia parties on the faith of any such extension 
make any agreement to loan any money to the company, nor did 
they on any such extension loan any money to the company; (4) 
nor did they loan at all on or after that time upwards of $100,000 to 
the company. They agreed to loan $100,000, but only loaned one- 
third of that sum, as — already explained in this affidavit, but 

they got — of $200,000 of mortgage bonds of the com- 
899 pany under — of getting them as collateral security 

for $100,000 loaned, only one-third of which loan they ever 
made. This third, as I have already stated, was by notes which 
realized only a little more than $26,000. 

Kelly in his affidavit says this extended time of 18 months is still 
current. There never was any such extended time to be current. 

Said Kelly has never paid a dollar into said company either for 
bonds or stock, and ten shares of stock, part of the bonus given to 
Bower & Co., as I am informed and believe, was transferred to Kelly 
to qualify him to act as director, as Kelly himself stated to me. He 
was made a director and president under a promise from him that 
if he could be made president of the company the Philadelphia 
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parties—men who were his friends, he claimed—would pay in said 
$66,666.66, a part of said $100,000, which they agreed to pay and 
had not paid. On that promise he was made director and president, 
but instead of fulfilling his promise such proceedings were had be- 
tween him and O’Byrne and these Philadelphia parties that not a 
cent of said $66,666.66 has ever come to the company. He, with 
two exceptions, constantly failed to attend the meetings of the board 
of directors, and has failed, with said two exceptions, entirely to at- 
tend to his duties as president of the r’road Co., and the board of 
directors were obliged to get on as best they could without his assist- 
ance. 
900 He never has been to see the road since he was elected 
president or paid any attention to its affairs, but has simply 
been a dead weight upon the board and working only for the parties 
in Philadelphia who have been constantly trying to get the stock 
and bonds of the road without consideration. 

I went to Philadelphia early in July, 1876, for the purpose of in- 
ducing him to come on to New York and attend the said meeting 
of July 8th, to see what could be dune to help the road out of its 
difficulties, and he stated to me that he took no interest in its affairs 
and would not attend the meetings of the board. 

Said Kelly has repeatedly stated to me, which information I be- 
lieve to be true, that in connection with this railroad company he 
was in the employ and acting wholly in the interest of John Bower 
& Co., but cared nothing for any of the other interests. 

If Kelly was kept in ignorance of the affairs of the company and 
the acts of the board it was by himself and by no one else. 

His persistent neglect of his duties as president and his neglect to 
attend and refusal to attend the meetings of the board, even when I 
went to Philadelphia to urge him to attend, may have left him in 
ignorance of the affairs of the company, but if it did it was solely 
his own fault. He knewthe company was in trouble, and he refused 
even to — the meeting of the board to see what could be done 

to aid it. 
901 III. I have read the affidavit of Elihu Root made herein, 
wherein he purports to give extracts of memoranda of con- 
versation between me and him and Capt. Richardson on the 28 of 
March, 1877. 

(1.) Mr. Root’s memoranda is erroneous in stating that “ in Oc- 
tober they made an agreement by a paper signed by all the stock- 
holders and by resolution to wait eighteen months, I think eighteen 
months or two years, for their advances, on condition of Mr. Rich- 
ardson doing the same.” 

No such agreement was made or signed or resolution passed. At 
the meeting of the board October 11, 1875, a resolution was passed ad- 
mitting that the Philadelphia parties had advanced in the aggregate 
$122,000, and ratifying a large bonus of bonds and stocks that the 
Philadelphia parties had received from the company, and recitin 
that in consideration thereof the said Philadelphia parties had 
agreed not to press their claims against the company for the period 
of three years from that date, unless said Richardson should consent 
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to the same in writing, but said Richardson made no agreement 
whatever to wait for the moneys due him for his advances. When 
Richardson at said meeting demanded that said Philadelphia parties 
should return to the company said $120,000 of bonds which they 

got as a bonus from the company, and they refused to return 
902 the same, but voted to issue $120,000 of bonds as a bonus to 

Richardson (which he has never taken), they put a condition 
to this bonus to Richardson that he should not put them on the 
market or negotiate them until November 1, 1877, and also that no 
interest should be paid on this $120,000 bonus issued to Richardson 
nor on the $120,000 bonus bonds obtained by themselves until No- 
vember, 1876. Root's imperfect and incorrect memoranda above 
may refer to this. 

(2.) Richardson did not say no bonds were issued as a bonus,” 
but he did say none were issued to him as a bonus. 

Said Richardson has always been ready to advance promptly to 
the railroad company his proportion of the money to complete the 
road to Lakeview and put it in operation, but the Philadelphia par- 
ties made default in advancing their part to the extent of sixty-six 
thousand six hundred and sixty-six dollars and sixty-six cents 
($66,666.66). 

The Philadelphia parties were anxious to have the 1,105 bonds 
held under pledge in London redeemed and returned to this coun- 
try, and agreed with Richardson and the company to advance one- 
half of the money to redeem these bonds if Richardson would the 
other half, which he consented to du, and, as no time was to be lost, 
he engaged the bills of exchange with which to redeem the bonds, 

and Betts, Penistayn, and Bower & . agreed to hand 
903 in their half of the money. On the faith of that agreement 
he paid for the bills of exchange; but as soon as they found 
he had done this, so that tke bonds were sure to be redeemed, they 
defaulted on their promise, went back to Philadelphia, and never 


paid a cent. 
JNO. A. ELWELL. 


Sworn to before me this 21 day of April, 1877. 
J. WORDEN GEDNEY, 
; Notary Public, Kings Co. 
Richardson & Day No. 12, J. A. O. 


904 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
AsHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
THE CuicaGo, SAGINAW AND CANADA RAILROAD Co., Defendant. 


Foreclosure. 


To — —: 


Please to take notice that in conformity to an order of said court 
49—181 
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made in this cause on the 11th day of January, 1879, the under- 
signed will offer testimony as to the bonds of the said Chicago, Sagi- 
naw and Canada Railroad Company claimed by him before John A. 
Osborn, special examiner of said court, at his office, in the city of 
New York, in the new post office, on the twenty-second day of April, 
A. D. 1879, commencing at the hour of ten o'clock in the forenoon 
of that day and continuing to suit the order of said special exam- 
iner. 
Yours, &c., BENJ. RICHARDSON, 
By NORRIS & UHL, 
His Agents & Solicitors. 
Grand Rapids, April 9th, 1879. 


905 Western District or MICHIGAN, ö : 
Southern Division, Kent County, . 


Ogden W. Ferdon, of the city of Grand Rapids, in said county, 
being duly sworn, deposes and says that on the 9th day of April, A. 
D. 1879, he served upon— 

Hon. Thomas W. Ferry, Grand Haven, Mich. 

Maj. Gen. D. E. Sickles, 68 Madison Ave., New York city. 

William J. Kelly, Philadelphia, Pa. . 

Joel B. Erhardt, New York city. 

Philetus Sawyer, Oshkosh, Wis. 

J. A. Elwell, St. Louis, Mich. 

J. E. Shaw, East Saginaw, Mich. 

Hiram Hodgden, Ashland, N. H. 

F. A. Nims, Muskegon, Mich. 

Jno. F. Betz, Philadelphia, Pa. 

Richard Peniston, Philadelphia, Pa. 

B. F. Stevens, London, England. 

Edward P. Ferry, Park City, Utah. 

William Bond, New Vork city. 

Ashbel Green, New York city. 

Wrought Iron Bridge Co., Canton, Ohio. 

Bower Estate, Philadelphia, Pa. 

— Deidrich, Philadelphia, Pa.— 

a notice of the taking of testimony, a copy of which is hereto 
annexed, by depositing the same in the post office at the cit 
of Grand Rapids, enclosed in a suitable envelope, with 
906 full postage thereon prepaid, directed to the parties abovo 
named at the respective places above indicated, such places 
being, to the best knowledge, information, and belief of this depo- 
nent, their respective places of residence. 0 

Deponent further says that he made such service for and im be- 
half of Benjamin Richardson, Esq., of New York city, at the request 
of Norris & Uhl, his agents and solicitors. 

OGDEN W. FERDON. 


— and sworn to before me this 9th day of April, A. D. 


ROBT H. VICKERS, 
Notary Public, Kent Co., Mich, 
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907 Uwnrrenp States or AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 


THe CuicaGo, SAGINAW AND CANADA RAaILNOAD Company, De- 
fendant. 


At a session of this court held at Grand Rapids on the 11th day 
of January, A. D. 1879. 


Present: Hon. S. L. Withey, district judge. 


The petition of Benjamin Richardson, of the city of New York, 
heretofore herein filed, having been in part considered, and the said 
Richardson, by said petition, appearing to be a claimant or owner 
of certain of the bonds and coupons of the defendant sought to be 
foreclosed herein, and having entered his appearance as such claim- 
ant in this cause, by Norris & Uhl, his solicitors, now, on hearing 

said solicitors, the solicitor for the complainant-, F. A. Nims, 
908 and the solicitors for the defendant, Hughes, O’Brien & 
Smiley, being heard and consenting— 

It is ordered that the parties to this cause proceed and take the 
testimony upon the issues herein by and before Henry M. Hinsdill, 
the general examiner of this court, or by and before John A. Osborn, 
United States commissioner, of the city of New York, as special ex- 
aminer, or by and before either one of them, but so that the said 
testimony is completed and filed in this court within four months 
from the date of this order. 

It is also ordered that the holders and owners of or the claimants 
to any of the mortgage bonds and coupons to foreclose which the 
bill herein was filed, and which holders, owners, and claimants were 
not by name designated parties hereto, being unknown to the trus- 
tees, complainants, do, within the time hereinbefore given for testi- 
mony, produce witnesses and make proofs before the above-named 
general or special examiner or either of them of their several and 
respective rights, claims, and interests in the aforesaid bonds and 
coupons, and that they produce, prove, and surrender or account 

for, to be returned into this court with said testimony, such 
909 and so many of said bonds as they seek to have participate 
in the proceeds of such foreclosure, and that thereby they 
may submit to and avail themselves of the powers and jurisdiction 
of this court in the matter of the said foreclosure and sale prayed 
by the trustees, complainants, in their bill of complaint filed herein. 

That any such holder, owner, or claimant as aforesaid may, by 
counsel, appear before said general or special examiner or either of 
them and cross-examine any other holder, owner, or claimant's wit- 
nesses and sift his proofs. 

That the general examiner shall, within ten days from the date of 
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this order, mail, postage paid, a certified copy of this order to the 
address of each owner, holder, or claimant of the bonds and coupons 
aforesaid, that he, said examiner, may know or upon reasonable 
inquiry ascertain, and in particular to the following-named persons, 
who have filed in this cause their affidavit as such claimants, 
owners, or holders and given therein their several addresses: Benja- 
min Richardson, Daniel E. Sickles, William J. Kelly, J. B. Erhardt, 

Philetus Sawyer, F. A. Nims, J. E. Shaw, H. Hodgdon, and 
910 Thomas White Ferry. 

That the general or special examiner or either of them, be- 
fore whom any testimony is offered to be adduced by any holder, 
owner, or claimant, shall cause such holder, owner, or claimant to 
give reasonable previous notice—not less than ten days—of the time 
and place of the taking such offered testimony, personally or b 
mail, to every other holder, owner, or claimant known to be suc 
by such examiner, and in particular to the foregoing-named per- 


sons, who now appear in the records of this cause to be such holders, 


owners, and claimants. 

That such general or special examiner or either of them, within 
ten days after the expiry of the four months allowed for testimony, 
report to this court the proofs, papers, and proceedings had before 
him under authority of this order. 


Tue UNITED Srarzs or AMERICA, \ ae 
Western District of Michigan, Southern Division,, 


I, Henry M. Hinsdill, clerk of the circuit court of the United 
States for the sixth circuit and western district of Michigan, do 
hereby certify that the foregoing is a true and compared copy of the 
special order for proofs entered upon the journal in the proceedings 
of said court in said entitled cause. 

Witness my official signature and the seal of said court, at Grand 
nr this 2 day of April, in, the year of our Lord one thousand 
it hundred and seventy-nine. 

Du. s.] ; HENRY M. HINSDILL, Clerk, 
By JOHN McQUEWAN, Deputy. 


911 The Cireuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. 
Tue Cuicaco, SAGINAW AND CANADA RAILROAD Co., Defendant. 


Foreclosure. 


New York, April 22nd, 1879. 
Examination of a witness taken under and by virtue of an order 
of the court made and entered in the above-entitled suit, dated 
January 11th, 1879, whereby John A. Osborn was appointed special 


ASHBEL GREEN AND WILLIAM BOND, 4C., ET AL. 889 


examiner to take testimony of witnessesthat may beproduced before 
him by either party in interest, and due and — notice of the 
tak ing of such testimony having been given by Morris & Uhl. agents 
and solieitors of Benjamin Richardson, claimant of certain bonds of 
the said Chicago, Saginaw, and Canada Railroad Company. 


Present: L. D. Norris, Esq., representing Benjamin Richardson ; 
Elihu Root, Esq., for Daniel E. Sickles, Benj. F. Stevens, John Bower 
& Co., Joel B. Erhardt, Richard Peniston, and others. 

912 Examination adjourned by consent until Wednesday, April 


23d, 1879, at 10 a. m. 
APRIL 23p, 1879. 
Pursuant to adjournment. 
Present: L. D. Norris, solicitor for Benj. Richardson, and Elihu 
Root, solicitors for Sickles, Stevens and others being absent, engaged 
in the trial of a cause in court of 4 — 


2 examination is adjourned to Thursday, April 24th, 1879, at 
a. m. 


913 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. 
Tue Caicaco, Saginaw & CANADA RAILROAD Co., Defendant. 


Foreclosure. 


New York, April 24, 1879. 
Partics met pursuant to adjournment. 


BxNIAMIx Ricwarpson, being called and duly sworn, deposes 
and says: 


By Mr. Norris: 


Where do you reside? 

. City of New York. 

How long have you resided here? 
On and off, about 49 years. 


What is your age? 
66 


Orroroo 


Have you any general business? 

IJ am a general merchant—building houses, &c.,on my own 
property. 

914 Q. When did you first become acquainted with the cor- 

poration defendant in this case as a corporation ? 

A. I have not got it fixed in my mind exactly. That book will 

tell. I really don’t remember. Some 4 years ago, it vr to me. 
Q. You have had dealings with the corporation defendant, have 

you—the railroad company ? 

A. Yes, sir. 


>O> 
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Q. What wus your first business transaction with them ? 
A. My first business transaction with them was that I had been 
waited upon by Professor McChesney and Captain Craw. 

Q. I refer to the first contract. 


Mr. Root objects to any statement of the contract. 


Q. (Paper shown witness.) Is that the contract? 
A. That is the contract, sir; it is a contract for $100,000. 
. Is this your signature to this contract? 
Yes, sir. 
. You executed it on the day it bears date? 
Ves, sir. 
. 3lst March, 1875? 
Yes, sir. | 
Did the corporation defendant also execute it at the same 
time? 
A. Yes, sir. 


Paper offered in evidence. 


OrOHO YO 


915 Mr. Root: I object to it as irrelevant, immaterial, and in- 
competent, and I make the further objection to the admission 
of this paper in evidence that any attempt by Mr. Richardson to 
give proof of any claim on his part to any part of certain 2,574 bonds 
of the Chicago, Saginaw & Canada Railroad Co. which were formerly 
in his possession and were the subject of a suit in the supreme court 
of the city of New York between Daniel E. Sickles and others, plain- 
tiffs, and Benjamin Richardson and others, defendants, wherein a 
judgment has been rendered for the plaintiffs declaring the said 
nds to be invalid, is a contempt of the supreme court of the State 
of New York and of the judgment rendered therein. 


Contract marked Exhibit 1, April 24, 1879, J. A. O. 


Q. Under that contract, which has been put in evidence—Ex. 1, 
of this date—did you proceed to make advances in money to 
916 the defendant corporation; and, if so, to what amount? 


Objected to by Mr. Root as irrelevant and immaterial. “I object 
to any proof which is not competent regarding any bonds which 
— claims to own without the production of the 
bonds.” 


A. I did go on and make advances from time to time to the 
amount of what is there. I have looked at all the items this morn- 
ing very carefully and remember them very distinctly. : 

Q. I refer in this question to the advance made under that con- 
tract, in the first instance, of $100,000. 

A. I did make it. The money was paid by Eugene Kelly & Co. 

Q. I find in the printed record, page 250, a statement of the 
moneys furnished by Benjamin Richardson for account of Chicago, 
Saginaw & Canada Railroad Co., commencing in 1875—April 1st— 
and ending July Ist, 1876. I desire to call the attention of the wit- 
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ness to that statement of account and ask him if it is a 
917 correet and true statement of the moneys furnished hy him to 
this defendant corporation ? 


Same objection. 


A. My answer is I paid in all these moneys that are in the book, 
with the exception of where the rolling stock is charged up as so 
much per month, as it was hired to the corporation, and the interest 
on the several sums. | 

Q. I read the items and you can testify to them as read by me if 
they are correct, and if not you can say so; 1875, April Ist, to first 
— on iron contract, $100,000. Was that money paid? 

A. Yes, sir. 

Q. July 6, to second installment on iron contract, $25,397.79. 
Was that paid? 

A. Yes, sir; to the Cleveland Rolling Mill Co. 

Q. July 6, second installment, your check to the Cleveland Rolling 
Mill Co., balance and settlement, $250. Did you pay that? 

A. I did, sir. 

Q. July 10, cash, First National Bank, Saginaw, to retire 
918 one — $2,750. Did you pay that? 
A i 


* date, M. Polasky, of Alma, $2,349.10. Did you pay 
that! 

A. Ves, sir. 

Q. Do you know what it was for? 

A. It was for goods and lumber, I believe, and things furnished 
to the laying of the iron on the road. Mr. Elwell told me so. He 
was the secretary of the company at that time, and managing the 
laying of the iron. 

Q. In the settlement with the company which you afterwards 
had were you allowed interest on the last sum, $78.30? 

A. Yes, sir. 

Q. August 14, cash, First National Bank, Saginaw, to retiring the 
company’s note, $2,600. Did you pay that to the company? 

A. I did, sir. 

Q. August 31, paid freight on merchandise and one barrel of oil, 
$26.46. Did you pay that? 

@ August 20, in cas by J. A. Elwell 

. August 20, in cash, to pay estimates by J. A. Elwell, secretary, 
$5,000 Did you pay that? 255 

A. Yes, sir. 

Q. September 17, cash to B. H. Bryant, engineer, $270. Did you 
pay that? 

A. I did, sir. 


14 margin:] Omit: cash to T. M. Nelson, contractor, $200, Sept. 


919 Q. September 20, cash, Mercantile Trust Company, for the 
use of safe, $73.33. Did you pay that? 
A. Yes, sir. 
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$6,500. Did you pay that? 

A. Yes, sir. 

Q. What were those estimates, as you recollect it? 

A. Estimates for grading the road—labor on the road. 

Q. October 13, one barrel of vil, $12.37. Did you pay that? 

A. Yes, sir. 

Q. November 25, drafton New York, First National Bank, $250. 
Is that correct? 

A. Ves, sir. 

Q. June 19, 1876, to cash on account Alma depot, to carpenter, 
$175. Is that correct? 

A. Yes, sir. 

Q. February 22, cash to J. A. Elwell on account of iron contract, 
$5,000. Is that correct? 

A. Yes, sir. 

Q. February 22, to cash to merchandise, construction account, 
$1,380.53. Is that correct? : 

A. Yes, sir. 

Q. Same date, cash, cotton waste, H. Egan, $47.58. Is that correct ? 

A. Yes, sir. 

Q. Same date, cash, merchandise, construction and expense ac- 


count, $127.90. Is that correct? 


A. Yes, sir. 
920 Q. Same date, cash, transfer book and railroad passes, $10. 
Is that correct? 

A. Yes, sir. 2 

Q. Same date, cash, draft on New York for expense account Alma 
depot, $250. Is that correct ? 

A. Yes, sir. 

. Same date, cash, B. H. Bryant, engineer, $50. Is that correct ? 

A. Yes, sir. 

Q. Same date, cash, $217.42. Is that correct ? 

A. Ves, sir. 

Q. April 13, cash paid for 1,000 cords of wood, at 80 cents per 
cord, $800. Is that correct ? 
A. 
Q. 


Yes, sir. 
Same date, cash, cabled to London to retire Stephens’ notes, 
$11,063.16. Is that correct? 
A. Yes, sir. 
Q. Will you explain that transaction as far as you understand it? 
A. I paid it to Mr. Root, and Betz & Co., of Philadelphia, agreed 


. to by one-half of it. 


. State what you did with regard to the $11,063.16—what it was 

paid for. 

A. I paid it to Mr. Root. 

Q. Who is Mr. Root? 

A. This gentleman here (referring to opposite counsel). 

Q. What had he to do with it? 

921 A. Why, it came—General, would you allow me to ask you 
what is the gentleman’s name at police headquarters? 


Q. September 27, cash, to pay estimates by J. A. Elwell, secretary, 
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ary, 


General Sickizs: Erhardt. 

Witness: Mr. Erhardt was represented as the agent of General 
Sickles in London and Mr. Root represented Mr. Erhardt. 

General Sickies: You don’t mean that he represented me? 

Witness: I do, sir; it was so represented to me that he repre- 
sented you and Mr. Stephens. 


50. Q. What was the payment made ſor; for what purpose ? 

A. Expenses in London which had been incurred by, as repre- 
sented to me, Mr. — — paying coupons to General Sickles and for 
er, commissions of McChesney and of Stephens ; that Stephens had been 
to considerable expense and trouble backward and forward to France 
: and other places to try and sell bonds, and this expense had been 
ct, incurred, and the bonds were there in pawn until it was paid. 
922 The gentlemen here all became quite alarmed about it, but 
they did not come up. I had sharp letters from Mr. Root, 
at, and they agreed to go over in Colonel Elwell’s office, but they did 
not pay it. 

G What I want to get at is this: You cabled that amount of 
? money to Mr. Stephens to redeem 1,105 bonds for the defendant cor- 
poration ? 

* A. It was done. : 

Q. And you furnished the money yourself? 

A. I did. 

. Q. You understood these bonds were in pawn ? 

A. I did. The money went through Eugene Kelly & Co. 
és Q. Do you know who pawned or pledged them by the report of 
: any of the officers of the company? 

A. The report was Mr. McChesney did. It was so stated here, as 
— was one of the directors, that he had so pawned them 
ö there. 

Q. Were the bonds when you cabled the money to Europe re- 
turned to 8 or to Eugene Kelly? 

They were returned to Eugene Kelly. He held the 

923 money, and he held them a long time ſor it. I disputed to 

pay a commission to Eugene Kelly; that it was unjust to pay 

such a commission for work done in London by the English man- 
agement. 


Q. Did you the money ? 
A. I did. aie P 


Q. What became of the bonds afterwards? 

| A. They were seized here by the sheriff. 

a 8 They are part of the bonds that were sold on that execution 
e 
A. 


sa 
° They were. 

Q. June 3, cash, Crever, Adams & Co., payment for railroad 
spikes, $715.25 Is that correct? 

A. It is, sir. 

Q. Same date, cash acceptance to Smith, Baldwin & Co., lum- 
ber bill for depot, $140. Is that correct? 

A. Yes, sir. 


50—181 
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Q. When was this account made up that appears on pages 250 
and 251 of this printed record do you remember? 

A. It is about two years ago. I can’t remember the date —the 
precise time. 

Q. It was about July, 1876? 

A. Yes, sir. 

. In the settlement which you then had with the corpora- 
924 tion did they allow you the sum of $3,869.22 as interest on 
the previous advances that you had made? 

A. I don’t remember the precise sum without looking on the 
books? 

Q. You can refresh your recollection by looking on the books? 

A. Yes, sir. 

Q. The $13,869.22 was allowed you as interest on your previous 
advances? 

A. Yes, sir. ) 

Q. To interest on $100,000 to April 1st, 1876, 12 months, at 7 per 
cent., $7,000 ; to interest on same to July Ist, 1876, 3 months, at 10 
per cent., $2,500; to interest on the same, $25,647.79, July 6, 1876, 
12 months, at 10 per cent., $2,564.80; to interest on the same, 
$17,409.56, July 6, 1876, 9 months, at an average of 10 per cent., 
$1,305 ; interest on the same, $19,979.84, July 6, 1876, 3 months, at 
— average 10 per cent., $499.42. Had you at that time any agree- 
ment with the corporation relative to the payment of interest? 


Mr. Root objects to any proof of the agreement without 

925 the production of the record or resolution of the corporation or 

of the agreement itself, if it is in writing, and makes the same 
objection as was made to the first of the series of questions. 


Q. — the agreement in writing or by parole—by word of 
mouth ? 

A. It was by word of mouth—meetings on several occasions. It 
was acted on in,the board meeting. 

Q. Do you or do you not know whether there is any record of any 
such agreement in the minutes of the company ? 

A. There is, sir. | 

Q. I find an item—the lease of rolling stock, 21 cars and one loco- 
motive, 13 months, at $300 per month; and the lease of rolling 
stock, one passenger car and one locomotive, 8 months, at $125; 
total of $4,900. hat is that item? What do you know about its 
correctness ? 

A. I know it is correct. The account was made up at that time 
by 1 secretary of the company. . 

. It was your property the company was using ? 
A. Yes, sir; I — them. ‘ . 
926 Under the terms of the agreement? 
A. Ves, sir. 

Q. This ainount represents the amount of compensation that was 

to * to you? 8 
. Yes, sir. 

Q. June 26, amount of charges paid Consolidated Bank of Lon- 
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don for commissions on receiving and forwarding 1,105 bonds of the 
Chicago, Saginaw & Canada Railroad Co., say £533 sterling, at $490 
gold, $2,709.70? 

A. I paid it to Eugene Kelly. That is what I mentioned before ; 
that I disputed a long time while he held the bonds for that amount. 

Q. This sum is to be added to the amount of $11,063.16, repre- 
senting the amount of your lien on the 1,105 bonds, if you have 
any ? 

A. Yes, sir. 

Q. There is an item of interest—$325.08—charged upon that last 
item. Is that correct ? 

A. Yes, sir. 

Q. The last is July 5, Smith, Baldwin & Co., $525. Same date, 
Saginaw Courier, $225. Did you pay these items? 

A. Yes, sir. 
927 Q. The total amount of this account I find to be $185,588.19. 
Is that the correct amount of your advances? 

A. Yes, sir. 

Q. With the interest? 

A. Yes, sir. 

Q. Now, are you able to say, by your subsequent connection with 
the defendant corporation, whether that money went into the actual 
business management and building of the road that you have rep- 
resented here—the bulk of it? 

A. To the best of my knowledge and belief, it all went in honestly 
to to the road—to Elwell. 

Q. To the various officers ? 

A. Except $25,000 of the first $100,000, and that I don’t know. 
They had that $25,000 and only paid over $75,000 on the account 
of the iron, and the $100,000 was to be paid. The $25,000 the 
used in some way or other. One portion of it, 5,000 and some dol- 
lars, as so stated and matter of record, was sent to General Sickles, 

in London, to pay interest on his loan out of that $25,000. 
928 Then I was compelled to pay that second $25,000 or $27,000 

to the rolling-mill before they would deliver the iron. They 
used up that and took, unbeknown to me, —. It was left with Eu- 
gene Kelly and drawn on as the iron was delivered. 

Q. Had you any agreement or understanding with the officers of 
the company at the time you transmitted and cabled the money to 
redeem the 1,105 bonds that were in pawn as to what your security 
should be for that advance; and, if so, with whom was that under- 
standing had? State all the circumstances in connection with it. 


Mr. Roor: In addition to the general objection to this line of tes- 
timony, I further object to evidence as to the agreement unless 
the agreement is produced, if in writing, and unless the resolutions 

of the company are produced, and object to the witness’ state- 
929 ment of anything which he may choose to call an under- 
standing as incompetent. 


Q. State who you had any conversation with—what officer of the 
company you had any conversation or understanding with—relative 


396 BENJAMIN RICHARDSON 4 HENRY DAY, c., vs. 


to your cabling that amount of money to London, relative to re- 
deeming that number of bonds. 

A. I had a conversation with Ferry. 

Q. Who is he? 

A. The treasurer. And with Nims, the attorney for the road and 
director, and Elwell, director and secretary of the company. I also 
had conversation with the Philadelphia parties—so termed. 

Q. Give their names and offices. 

A. John F. Betz. He had no office, but they acted the same as if 
they had. They officiated back and forth on the road as if they 
were directors. 

Q. Now. state what understanding and agreement you reached 

with these parties. 
930 A. I reached the agreement with them — they would pay 

one-half of it—the Philadelphia parties—and they agree- to 
pay one-half of it, and came to Mr. Root. John F. Betz was present 
at the time I paid over to Mr. Root money there, and said the 
would, and Penisten. They agreed to pay one-half of it, but said, 
as I had made all the arrangements with Eugene Kelly & Co. to 
cable it, it was not worth while for them to interfere with it, but 
they would give me their check for one-half of it, and they would 


| fo over to Colonel Elwell’s office and do so from Mr. Root’s office. 


ey went over there to do so, and had a conversation together, and 
said they would come in the afternoon, but they did not come back. 
They went away to Philadelphia and never paid me. McChesney 
went to Philadelphia, and Colonel Elwell,to get the money, but did 
not. 2 ö 
931 Q. What was the agreement or understanding you had 
with these men, as officers of the company, relating to hold- 
ing the bonds as security for these advances ? 
A. They said I was perfectly secure by holding the bonds. The 
bonds would come into my possession. 7 
Q. Did you advance this amount of money that was cabled to 
London on the faith and understanding you had with the officers 
— you * to have a lien on these bonds until that money was 
paid you? 
A. I did; and the Philadelphia parties said, from time to time, 
that that was my redress. 
—— they had participated in this they would have enjoyed the 
nefit! 
A. They were to. The bonds were to be placed where they could 
have their lien on them. 
Q. Now, for these advances that you have made at various times 
to the company of $185,000.00, did you at any time receive from 
the company any of these bonds which you held as collateral 
932 security for such advances? 


Same objections as have been made heretofore, and it is farther 
objected to on the ground that the question involves a statement of 
a conclusion of law by the witness. 


A. I did. 


0 


Q. State generally how many such bonds you had and received 
from the company as collateral for your advances. 


ASHBEL GREEN AND WILLIAM BOND, 4&C., ET AL. 


The objection is insisted upon. 


A. I first received two hundred to cover the advance of $100,000.00, 
under the contract of March 31, 1875; then, finding that they had 
clandestinely—I cannot say anything else—scooped $25,000.00, and 
I had got to go and put $27,000.00, 1 demanded further security be- 
— would bring any more iron on, and I got one hundred more 

nds. 

Q. That is $300,000.00 now. Any more? 

A. Then, finding that there were more bonds got out than I ever 

learned of before, I demanded three hundred more. As more 
933 money had to be advanced from time to time and there was 

no telling where it would end, to get this — of work done, 
I demanded three hundred thousand more, and I got them by reso- 
lution of the board. 

Q. So altogether you held 

A. Six hundred. 

Q. Of the nominal value of $600,000.00? 

A. Yes, sir. 

Q. As collateral to the advances you had made directly to the 
company ? 

A. Yes, sir. ) 

Q. I understand you to say you also claim a lien on eleven hun- 
dred and five bonds for the advances you sent to England to re- 
lease them from pawn or pledge? 

A. I do. 

Q. Now, were these six hundred bonds that were given you by 
the company as collateral in your possession and control ? 

A. They always were in my posession and in my control. 

Q. Up to what time? 

A. Upto the time of the day that the sheriff seized the others 

934 they were in the banking-house of Eugene Kelly & Co., and 

the sheriff stated that he might as well sell them, and I 

brought them from Eugene Kelly & Co.’s up there, and they were 

sold first to see what they would realize, and they did not realize 
the amount of my judgment. 

Q. Were they ever out of your possession, these six hundred 
bonds? 

@ When did hey fi f your possession? Was it not 

en did they first pass out of your ion as it no 
in obedience to the order of Judge Donohue in some case? 

A. Yes, sir. 

Q. They were turned over in obedience to the order of Judge 
Donohue, and in this case, the record of which I hold in my hand 
here, entitled Daniel E. Sickles, Benjamin F. Stevens and J. Frank 
Bower, William Enterman and John Bower, William Bower, Charles 
Bower, executors, and Frederika Bower, executrix, of John Bower, 
deceased, composing the firm of John Bower & Co., suing for them- 
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selves and on behalf of all other persons similarly situated 
935 and having a common interest with them, plaintiffs, re- 

spondents, against Benjamin Richardson, impleaded with 
John E. Elwell, The Chicago, Saginaw and Canada Railway Com- 
pany, Ashbel Green and William Bond, John Doe and Richard Roe, 
defendants, appellants. That was the title of the case? 

A. Yes, sir. 

Q. These six hundred bonds remained in your possession until 
they were turned over to whom ? 

A. They were turned over to Mr. Smalley. 

Q. He was appointed receiver by the court in that case? 

A. Yes, sir; and Mr. Ham, one of the directors, he went and took 
more of the figuring than I, and took the numbers with the receiver 
in the Equitable vaults, and Eugene Kelly’s book-keeper also went on 
my behalf to see that it was properly done. 

Q. — those bonds to him, to the receiver? 

A. I did. 

Q. Did you take his receipt for them? 

A. I am not certain as to that. Mr. Ham and Mr. Eugene Kelly’s 
n were there, and they took vouchers as to all the num- 

rs. : 
936 Q. Have you got the numbers of these bonds anywhere ? 
A. I have. 


Witness is requested to produce them. 


Q. Will you describe what, if anything, was done with your claim 
of $185,000 by way of putting it in a judgment? ‘ 

A. I commenced an action after getting the company. 

Q. Did you put it in judgment? 

A. I did. 

Q. Here in the city of New York ? 

A. Yes, sir. 

Q. Did the company give you certain notes ? 

A. They did. 

Q. Representing that indebtedness ? 

A. They did. 

Q. Are those (produced) the notes ? 

A. They are. 

Q. And are those the notes that were sued on here in the city of 
New York? 

A. Yes, sir. 

Q. And subsequently entered judgment? 

A. Yes, sir. 

Q. Do you remember the title of that case ? 

A. It was Benjamin Richardson against The Chicago, Saginaw and 
Canada Railroad Company. 

Q. Who were your attorneys in that case? 

A. J. & R. Davison. 


The notes are offered in evidence, marked 2, 3, and 4, of this 
date.—J. 


fer 
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937 Q. In reference to these six hundred bonds which you held 

as collateral to your advances, which advances were subse- 
quently placed in the form of notes, which have been made exhibits 
in this case, I understand you to say the collaterals remained in your 
possession up to the time you delivered them to the receiver ap- 
pointed in the case the title of which I have read ? 

A. They never were out uf my possession. 

Q. Now, there was a certain transaction whereby you sold one of 
these bonds, with the privilege of the re-t. Will you describe that 
transaction? State all you know about 1t. 

A. The sheriff, at the city hall, held that one of these bonds 

Q. Go back to the beginning. You got a judgment on these - 
notes? 

A. I got a judgment on these notes. 

Q. You sued out an execution ? 

A. Yes, sir. 

Q. That execution was levied on a large number of these bonds 
in the custody of the company ? 0 

A. Yes, sir. | 

Q. They were attached ? 

A. They were attached. 

Q. Was there anything else taken under the attachment ? 

A. There was not. 
938 Q. Subsequent to the attachment, as a commencement of 
, that suit, you got a judgment and then sued out an execu- 
tion 

A. Yes, sir. 

Q. Was there any levy made under the execution on these six 
hundred collateral bonds ? 

A. There was not. They remained in my possession, in Eugene 
Kelly’s, where they were kept for safety. | 

Q. There was a levy made on the attached bonds? 

A. Yes, sir. 

Q. And they were advertised ? 

A. Yes, sir. 

Q. Under the execution in that case? 

A. On the day of the execution the sheriff said there was no use 
of taking.them to auction. The sheriff was to sell them, and he did 
hold up one bond and said he had six hundred bonds to sell on ac- 
count of the judgment, and then I bought them in, and Davison 
was there and did figure up and found that the amount bid was not 
sufficient to cover the judgment; then said he would sell one or 

more of the twenty-seven hundred in like manner, which he 
939 sold under attachment. After the sale was over I took the 

trunk and carried it into the Broadway Bank the same day 
and same hour. 

Q. You mean the trunk that contained the six hundred bonds? 

A. I do; the other remained in his possession for a long time be- 
cause I disputed about paying the price he charged for selling. It 
was double. He anticipated it and he held the original trunk. 
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| Q. The first six hundred were sold as collateral and the last on 
| execution ? 
A. They were so stated to be by the sheriff. 
Q. And the object of selling them, then, you say, was simply for 
the purpose of economy? 
A. Yes, sir. 

a Q. Because you would not have to pay but one commission ? 
31 A. Yes, sir. . 
| Q. You produced the six hundred bonds there and employed th 
1 — — * them as collateral and then took them away again? 
i | A. I did. 
| Q. This case commenced by Daniel E. Sickles and Benjamin F. 
1 Stevens and others was commenced in the New York supreme court 
for the city and county of New York? 
| 2 A. Yes, sir. 

Q. Is it pending there now or has it been appealed ? 

A. It is appealed. 
940. Q. There is no absolute judgment, then, rendered yet? 
A. No, sir. 

Q. Now, your own case you commenced against the company. In 
what court was that? 
A. I don't remember. I think it was in the superior. 


Mr. Root states that it was in the court of common pleas. 


Q. In the case of Daniel E. Sickles and others against you, wherein 
| Mr. Smalley was appointed receiver, you delivered these six hun- 
1 = 1 7 1 collateral to him in pursuance of an order of the court? 
» | I did. 


. Q. As far as oe know do they remain yet in his possession ? 
{ A. As far as I know. 

Q. You are not able to produce them now ? 

A. No, sir. 

Q. You suppose them to be still in his custody ? 

A. Yes, sir. 


(Adjourned to 2 p. m., April 24, 1879.) 


2 p. M. 


At the request of Mr. Root, who is unable to attend, adjourned to 
10 a. m., April 25th. 
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941 Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In 


Equity. 


AsnBet. GREEN and WILLIAM Bonp, Complainants, 
v8. 
Cuicaco, SAGINAW AND CANADA RaILROAU Co., Defendants. 


Foreclosure. 
Before John A. Osborn, Esq., special examiner. 


New York, April 25th, 1879. 
Parties met pursuant to adjournment. 


BENJAMIN RICHARDSON cross-examined by Mr. Root: 
(Mr. Root states that he appears for Daniel E. Sickles.) 


Q. With what officer of the Chicago, Saginaw & Canada Railroad 
Company did you have any conversation regarding the advance or 
payment made by you through Eugene Kelly & Oo. at the time 
that the 1,105 bonds were delivered to the Consolidated Bank in 
or N in regard to which you testified on your direct examina- 
tion 

A. I had a conversation with Colonel Elwell and with Nims 
942 and with Ferry. Those are the only ones there that we did 
consult on matters in general of the road ; but with the Phila- 
delphia party which acted, Mr. Betz and others. 
The only ones where? 

A. The other ones. 

1 Q. : ask you what you mean by saying they were the only ones 
there 

A. I mean the only ones that I consulted with from time to time 
here about the road. Captain Craw, he was away,and Mr. J.O’Byrna 
was in Philadelphia, so I did not see him. 

Q. Elwell, Nims, and Ferry were the only officers of the road you 
talked with on the subject, then ? 

A. To the best of my recollection. 

Q. What conversation did you have with Elwell regarding that 
advance ? 

A. Elwell was saying that the bonds would be lost in London. 

Q. What conversation did you have? . , 

A. That was the conversation, and that I had better retire them, 
and Elwell went on to say about them paying their part in Phila- 
delphia. They stron ly advised that the bonds should be got from 
London ; that we — be sold out. 

Q. Did you have any other conversation with Elwell on the sub- 


ject? 


A. Different ones, from time to time—different ones with the 
whole of them. 


51—181 
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Q. Do you recollect any of them? 
943 A. Nothing more than in general; the fear of the bonds 
being taken in London and sold and we should be cut off 
from our bonds here. 
Q. Can you recollect the substance of any other conversation on 
the subject with Mr. Elwell ? 
A. I do not; the conversation was generally about the fear, and 


that I had better come to the rescue, even if the Philadelphia par- 


ties did not, becausé.that they would be sold in London, because we 
were threatened so, and you remember your own remarks about it, 
I suppose. 8. 

Q. What position did Mr. Nims hold in tke road? 

A. Nims was one of the directors and attorney for the road. 

Q. Do you remember how long it was before this payment was 
made by you that you saw Nr. Nims? 

A. Weil, I could not say. | 

Q. How long was it before this payment you had seen Mr. Ferry? 

A. I could not say. 

Q. What conversation did you have with Mr. Nims on the sub- 
ject ? 
A. It was generally about the ſear of the bonds being swallowed 
up in London by General Sickles and Company. 

Q. Did you have any other conversation about it than that? 

A. I did not, except me paying the money if the Philadelphia par- 
ties did — They did agree and before you to give me half of the 

check. 
944 Q. I am talking about conversation with Mr. Nims. 
A. I have answered it several times and I could not answer 
it in any other way. 0 

Q. What conversation did you have with Mr. Ferry on the sub- 
ject !? 

5 A. The same thing. 

Q. Do you recollect the substance of anything else that was said 
between Mr. Ferry and you regarding that advance by you? 

A. I do not; only that I was safe in doing it, because I would 
have the bonds. 

Q. Who would have the bonds? 

A. I would have the bonds when they were returned here, or 
Eugene Kelly, and would be perfectly safe in taking the bonds; the 
company could pay the money. It was done purely to save the 
bonds for the company. 

Q. Well, was there any other conversation ? 

A. Not to my memory. 

— 5 did the conversation that you have just referred to take 

ace ° 

A. I could not say, because I wes sometimes out there and some- 
times met Elwell here. 

Q. When did it take place? 

A. I could not answer that question, because I don’t remember ; 
more particularly when you were pressing your claim for this 
money to go over; that brought the thing up to a focus; that some- 
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thing had to be done or else—you know the efforts that were made 
by you through Mr. Erhardt—the money must go; that would be 
the focus of it, at that time. 
945 Q. The principal conversations were negotiations with me, 
were they not? 
A. They were not; there was considerable with you in relation to 
the paying of the money, but the question was with the others, 
should I pay it. It was not with you and me should I pay it; 
yours was a demand. 
Q. Mine was whether it should be paid by anybody? 
A. You done your duty, no doubt, in pressing it, as attorney, to 
pay the money for Mr. Erhardt and Erhardt for the other parties. 
3 To whom were those bonds delivered aſter the money wus 
aid? 
A. They were delivered to Eugene Kelly & Co.; the money went 
through them, and they were brought to Eugene Kelly & Co.; got 
by Mr. Kelly from the steamer across in Jersey City, and held there 
a good while. I disputed about paying the commissions that the 
English bankers charged and we talked about trying to do some- 
thing about it, but could do nothing. 
Q. What office did you hold in the company at that time? 
A. I held the office of one of the directors and general manager. 
Q. What were the duties of general manager? 
A. General managing of the road ; managing anything and every- 
thing. 
Q. What position did you hold in the executive committee? 
A. I was one of the executive committee of three. 
Q. Who were the others? 
946 A. Mr. Kelly, of Philadelphia, was one of the committee. 
I don’t remember whether that time he was, but I am almost 
certain. 
Q. Who was the other ? 
A. Well, sir, I could not remember. I attend here to testify ex- 
actly what I remember and nothing further. 
Q. This was in March, 1876, was it not? 
a A. I could not say; as I stated before, I have no memory as to 
ates. 
Q. (Paper shown witness.) Is that your handwriting, Mr. Rich- 
ardson? 
A. Yes, sir; that is my handwriting. 


voy in evidence, marked “Sickles Ex. 1,” of this date, 


Q. When did you first become a director ? 

A. I would state here that I remember very well of having a con- 
versation with Kelly, of Philadelphia, who was a director, and of 
his also agreeing on the necessity of paying that money in London. 
He was very strenuous about it, as well as I was myself. We were 
all agreed on that point. 

Q. When did you first become a director of this company, Mr. 
Richardson ? 
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A. I was created a director about the time that I advanced the 
$100,000. 

Q. When was that? 

A. About March 31st, 1875. 

Q. How long did you continue a director? 

A. I continued a director until the summer meeting that was 

held there about the time that the notes were given to me. 
947 Q. Sent in your resignation July 7th, 1876? 
A. It may have been. I can’t swear to dates. 

Q. Can't you refresh your recollection ? 

A. Ican’t. I kept no memorandum of any such thing. I can 
tell the transactions by memory. | 

Q. During what period were you managing director of the com- 

any? 

a A Well, I was created managing director. At first I was made 
the lessee of the road and then I was made managing director. 


Mr. Norris: The date of his being made director was April 3rd, 
1875. That is the true date of his being made director. 

The Witness: It was done to protect the road—the way. If 
General Sickles put in $100,000 the question arose to me, who had 
it and where it went to, and I demanded to be made the general 
manager of the road so I could handle my own money and know it 
was put in the road. | 


Q. You first had a lease of the road? 

A. Yes, sir; not in the first instance, but shortly afterwards. 
When I began to see that some other parties had put in money I 
wanted to know where it went to. 2 

Q. You had a lease of the road some part of 1875? 

A. During the first year. 

Q. When was that lease terminated ? 

A. I was going to say when I was created managing di- 
948 rector, but it was not. It was some other period after. 
don’t remember. 

Q. Do you remember a long meeting or series of meetings of the 
directors and stockholders in Philadelphia? 

A. I do, and never shall forget it, either. 

Q. That was a meeting running through a number of days? 

A. Yes, sir. 

8 From October 11th to the 16th or thereabouts, 1875, was it 
not 

A. Dates I don’t remember, but circumstances and occurrences. 
That meeting I very well remember. 

Q. I find by referring to the defendant’s book of records, which 
is now here, that there was a meeting of the board of directors, at 
Philadelphia, on Monday, the 11th of October, 1875, at which you, 
according to the secretary’s minutes, were present. Do you remem- 
ber that meeting? 

A. I do, sir; I was present at the commencement. 

Q. There appears to have been a recess taken until Saturday, 
October 16th, 1875. Do you remember that ? 
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A. I remember that the meeting broke up there under what you 
might call a row. I objected to the — of it and then the 
whole concern went out, because I would not stand giving notes 
against my cash for 18 months—18-month notes—and have them 
shave the face of them and call that money to go in the road. I 
did not like that. 
949 Q. What was the occasion of the “ row,” as you call it? 
A. Just what I stated. | 

Q. How did that difficulty arise? 

A. The difficulty arose in Captain Craw’s representing that these 
men would 2 in $100,000 in cash. 

Q. That they had put it in? 

A. That they would put it in for the sake of extending the road 
to Lakeview. They would put in $100,000, and when they had put 
that in I was to agree to put the iron on the road the same as I had 
owned the road as far as it had gone. I had put in every dollar 
in the iron and spikes that were there. The rolling stock on the 
road belonged to me, as it does to-day. I — to hear of 
what was going on and got a stencil-plate and had “ Benjamin Rich- 
ardson put on as owner, else it would have been in the same 
shape it is this hour. ; 

Q. Did you enter into this agreement you speak of? 

A. No, sir; because they did not; always stood ready. I have 
stated from time to time I was willing to put dollar for dollar, as I 
stated to you and General Sickles the other day. I was willing to 
put in dollar for dollar actual cash ; only to put in money, and not 
notes. 

Q. Do you know whether this agreement was carried out and 
whether it was made? 

A. The agreement was made. 

Q. Tell us, briefly, what it was. 
950 A. The agreement was made in notes. 
Q. What was that agreement? 

A. The agreement was that they were to put in—they settled on 
the basis—of course against me—and took the notes. The notes 
were issued, as I understand. 

Q. What was the agreement? 

A. For. them to put in $100,000 in cash, as I understood it. 

Q. What else was in the agreement? 

A. I have already stated that I was to put down the iron and 
they were to put in $100,000. 

. When did that idea originate, of this mutual contribution— 
this pro rate contribution ? 

A. Well, some time prior to that Captain Craw came on there, 
making the arrangement, and meetings were held there, and he 
—— 5 together for that purpose. Captain Craw was president of 
the road. 

Q. How long before this meeting was that ? 

A. I can only say to the best of my memory. I will say a month 
before that ; that I do not swear positively. 
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Q. How long had the project of building a road to Lake View 
been in contemplation. 

A. Oh, since the first day I touched it, when I loaned the $100,000. 
The agreement says that I, if I chose, was to go on and advance 

another $100,000; and Captain Craw supposed we would go 
951 aud get the money through these English, German, and French 
bankers, who had agreed to take 5,500 bonds. 

Q. What agreement do you refer to now; you refer to the agree- 
ment you put in evidence yesterday ? 

A. Yes, sir; in that I was, if I chose, was still to goon. I knew 
nothing about Philadelphia parties then, but they represented to me 
there were three or four bankers there who had subscribed to take 
the 5,500 bonds and were to send on the money as the iron was laid. 
When twenty miles of road were laid they were to send on $200,000 
and $200,000 and $200,000. 

Q. What was the terminus of the first twenty miles ? 

A. To Cedar Lake. 

Q. What was to be the terminus of the second twenty miles? 

A. At Lakeview. 

Q. That was the desire and object of all parties connected with the 
road, apparently, during the whole time of your connection with it? 

A. That was my most earnest desire. I had some pride in the 
road, running the rolling stock, and owning the iron. I guess it was 
Richardson’s road, so I had a little ambition in it. 

Q. You say you own the iron? 

’ A. I say so, sir, because I paid for it and no.one else paid one cent 
or it. 5 
Q. And you own the equipments also? 
A. I do. 
Q. Did the corporation ever own any equipments? 
952 A. Never. Mr. Betz was always anxious apparently to get 
to the lake. 

Q. Has the road ever been extended to Lakeview ? 

A. Not to my. knowledge. 

Q. Up to the time of the commencement of this action was it ex- 
tended beyond Cedar Lake at all? : 

A. No. sir. 

Q. This extension was the object, I suppose, of the agreement 
which was made at Philadelphia regarding the contribution of the 
Philadelphia parties and of yourself, was it not? 

A. The extension ? 

Q. (Repeated.) 

A. It was. . 

Q. Was that agreement ever carried out? 

A. No, sir. 

Q. To what extent was it carried out? 

A. The Philadelphia parties—the first installment was given— 
gave notes, about $33,000—well, one-third of $100,000. The whole 
of the notes were issued ; $100,000 of notes were issued, as I under- 
stand. I never saw it. | 
Q. And you objected to that, did you? ' 

A. And then the other 866,666.66 
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By Mr. Norris: 


Q. You are testifying to what was represented to you; not what 
you know? 
A. Yes, sir. 


(Mr. Norris objects to the witness testifying to what he was in- 
formed.) 


Q. To what extent was the agreement carried out? 


$53 Mr. Norris: I desire the witness to confine himself to what 
he knows and not what he heard. If he knows anything 
about it I have no objection. 
The Witness. I never saw the two of the notes. One of them I 
saw and had in my possession ; the others I never saw. 


Q. Have you any further answer to make to that question, as to 
what extent that agreement was carried out? 

A. The money—as I understood, they were discounted, and the 
money went on for the purpose as it was given, to pay for the 
grading of the twenty miles from Cedar Lake to Lakeview. The 
grading went on at that time. That was why the money had to be 
raised in Philadelphia, and after the money was raised I was to put 
the iron on. 

Q. Why did you not put the iron on? 

A. The — was never finished, and the other two-thirds, Mr. 
Betz held the notes and would not give them up. We had a future 
meeting, after that—I can state that—in Detroit. I had an all-night 
meeting with Mr. Betz before Mr. Meadow, and it was calculated I 
was to go on, and I was to put down the iron, but Mr. Betz said he 
would not go on any further until the road was foreclosed—he 
would not put another dollar in it. 

Q. When was that? ° 

A. Some time afterwards; the minutes will be in the book. 
954 Q. Where and from whom did you receive the first $200,000 
in bonds received by you ? 

A. That was given to me here in this city, I believe, by Mr. 3 
the treasurer. They were here togetlier— Captain Craw and Mr. 
Ferry and Nims, and a gentleman who was drowned in the steamer, 
Mr. Klink. They were all together. I don’t remember which gave 
the bonds, only I presume Mr. Ferry did. 

Q. Where and from whom did you receive the second lot, the 
third 100,000 that you received ? 

A. I don’t remember, sir; I think it was Mr. Ferry, but I don’t 
remember. ; 

Q. Where and from whom did you receive the last 300,000 that 
you received ? 

A. I don’t remember either. I don’t rememter the first, to be 
positive about it, only I know I got them. 

Q. You have no recollection where it was you received any of 
these—none whatever? 

A. I have not; whether it was in Elwell’s office or whether it was 
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brought to the hotel in Broadway, the St. James (they had their 
meetings there); I don’t remember. 

. Take up the last lot. Did you receive the last 300,000 of bonds 
which you received all together in one bundle? 

A. I believe that they were. 

Q. Do you remember who gave them to you ? 

A. That I would not say either, whether they were or not. 

955 I know there were bonds carried to Philadelphia. They 

always had bonds about with them, one or the other. The 

bonds were free, and no restraint was upon the president as to how 
many should be issued to the mile, or anything. 

Q. Can’t you remember who handed you the last 300 bonds or 
any of them ? 

A. I cannot. 

Q. Or where it was you received them? 

A. I can’t. 

Q. Or when it was? 

A. I do not. 

Q. Well, where were the bonds of the company kept? 

A. They were kept,a portion of them, by Mr. Ferry, in Grand 
Haven, and another portion of them I had here in my possession, in 
the Park Bank. Then they were in the Equitable, and I took them 
to the Park Bank, to save expense to the company, in the trunk, and 

ut them down—not hiring drawers for them, as they were before, 
use it was expensive. 

Q. When was that? 

A. I don’t remember. I have got the receipt fromthe Park Bank 
for my own. I kept my own in a small till there. 

Q. You have no recollection when it was you took these to the 
Park Bank? 

A. I have not; as regards dates, I have not. I took them from 
the Equitable or the Mutual—I don’t remember which it was— 

Safe Deposit, delivered to me by Mr. Ferry. Well, I do re- 
956 member this now, when that meeting was, of the 300,000, they 

were given to me in Muskegun. Then Mr. Ferry gave me 
the order to take the bonds from where they were deposited, after I 
became the general manager of the road. : 

Q. That is, to take the bonds from where they were deposited in 
New York ? | 


A. Yes, sir; they were turned over to me; Mr. Ferry turned them 
over to me. : 
Q. How many did you take under that order? 
A. I don’t remember. 
Lou took that from the Equitable? ~~ ° 
A. Equitable or Life; I don’t remember. 
Q. Safe Deposit Company! 
A. Yes, sir. 
Q. Up to the Park Bank ? 
A. Yes, sir. 
Q. How soon after that meeting did you do this? 
A. A short time. 
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Q. A few days or a few weeks? 

A. I don’t think it was many weeks, because I know I stopped the 
expense as quick as I could. 

K. I show you an exemplified copy of a judgment-roll from the 
files of the supreme court of the State of New York, city and count 
of New York, and ask you whether you are the Benjamin Richard- 
son whose name appears as a defendant in that action? 

A. Yes, sir; I am. 


(The paper referred to is marked “Sickles Ex. 2,” of this 

957 date, J. A. O.,“ and is the judgment-roll in the case of Dan- 

iel E. Sickles and others against Benjamin Richardson and 
others, in the New York supreme court.) 


(Counsel for Mr. Richardson objects, in that the certificate of the 
clerk does not purport to show that it is the whole of the record in 
that case, and that a mutilated or fragmentary part of the record 
cannot be used in the case, as it does not show the present status of 
the case, it being a matter of fact that the case stands on appeal, 
and it is not a perfected judgment-roll.) 


Q. I show you a copv of a judgment-roll in an action by Benja- 
min Richardson against The Chicago, Saginaw & Canada Railroad 
Co., in the court of common —— for the city and county of New 
York. Please look at that and state whether you are the Benjamin 
Richardson who was the plaintiff in that action. 

A. Yes, sir; I am. 


(Paper offered in evidence, marked “Sickles Ex. 3,” of this date» 
J. A. O.“ No objection is made that it is not duly authenticated 
under the act of Congress.) 


Q. Please look at the handwriting of the words “Approved, J. & 
R. Davidson, pl’s attorney,” indo on the paper I now show you, 
and state whether you recognize the handwriting. 

A. Yes, sir. 

Q. Whose is it? 

A. I should think it was Davidson’s, but I could not swear 
958 positively it is his. 

Q. The Davidson who was your attorney in the action in 
which the — has just been shown you, the action in the 
common pleas ? 

A. Yes, sir; I remember of such a paper being shown at the time 
of this trial, and Mr. Davidson testified to a paper. ä 


Mr. Root: This paper which has been just referred to is here in 
the custody of the officer of the late sheriff of the county of New 
York and cannot be attached to the deposition, and I ask to have a 
copy marked. 


(In reply to a question of Mr. Norris requesting counsel to state 
the object for which the paper is offered Mr. Root declines to so state; 
whereupon Mr. Norris objects to the admission of the copy, ou the 
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ground that the counsel declines to state what the object of proof is 
and on the ground that it is not competent proof.) 
(Copy marked Sickles Ex. 4,” of this date,“ J. A. O.)) 
(Mr. Root asks to have marked und attached to the deposition in 
this eross- examination an exemplified copy of an execution in the 
action of Benjamin Richardson against The Chicago. Saginaw 
& Canada Railroad Company and the endorsement returned 
thereon. i 
959 Mr. Norris objects, on the ground that the exhibit is in- 
competent; the reason that it is not a completed record. but 
simply a fragmentary — of a record selected from the files and 
certified, not showing the balance of the record.) 
(Paper marked “Sickles Ex. 5,” of this date, J. A. O.“) 


Q. At what time did you leave this Philadelphia meeting we have 
been talking about? 

A. I don’t remember what day. 

Q. Was it at the time that the recess until Saturday was taken? 

A. I don’t remember, sir. I knew some time ago from Colonel 
Elwell having a little memorandum of it—that is, when it came up 
before, but I don’t remember. I have no memorandum of it my- 
self. Colonel Elwell remained over there to transact business with 
the party. 


By Mr. Norris: 


Q. You mean was there after you left ? 

A. Yes, sir. ; . 

Q. Through whose instrumentality did Mr. J. W. Ainbrose become 
a stockholder and director iu this company ? 

A. Through mine; went out there to inspect the road; to go and 
see what he could do outin that country and examine the road, and 
then became a director. 

Q. From whom did he get his stock ? 

A. I believe he got it from my stock. 

Q. I find by resolution in the book of records of the defendant, 

page 71, approved a transfer of 10 shares of stock of the 
960 company from Benjamin Richardson to B. F. Ham — J. W. 

Ambrose—that is to say, 5 shares to each. Did Mr. Ambrose 
have any other stock than that, to your knowledge? 

A. I don’t know; I don’t remember. 

Q. Did he pay you for that stock ? 

A. Well, we had large transactions together, sir. 

: 3 Mr. Ham pay you for the stock that was transferred to 
um : 

A. We had transactions together—Mr. Ham and myself. 

Q. On whose solicitation did Mr. Ham become a corporator or 
stockholder and director ? 

A. Well, Colonel Elwell and myself; knowing of him and being 
a railroad man, thought it best to take him as a member, because he 
would be here and knew about railroads. He was in the office of 
Sidney Dillen, a real railroad man. 
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Q. Through whom did Mr. Joseph Cooper become a stockholder 
and director ? | 

A. Through myself. 

Q. I find on pages 68 and 69 of the defendant’s book of record a 
note of the transfer by Benjamin Richardson of 1,195 shares to 
Joseph Cooper; did he pay you for that stock ? 

A. Well, we had transactions together; stock was not worth a 
great deal to be counted ; I guess you don’t count it valuable. 

Q. You spoke a few minutes ago of Mr. Betz refusing to pay any 

more money until after foreclosure. Do you remember where 
961 that was? 
A. In Detroit. 

Q. At a meeting? 

A. Ata meeting. I offered, as I told you, money for money, and 
I am willing to do it now. I am willing to lay iron or anything 
else in my pro rata any day. 

Q. Do you remember when that was? 

A. I do not; the record will show. I think it was in the winter 
time. 


(Mr. Norris: April 21st, 1876, was the time.) 


Q. I find the record of a — at Detroit on the 21st of April, 
1876—a meeting of the board of directors—on pages 68 and 69 of 
the book of records. Do you think it was at that meeting? 

A. Well, we had several meetings. Now, if the record speaks of 
Mr. Betz being there present, I could fix it better by that, because 
we have had different meetings at Detroit. 

Q. Was that made at the same time that Mr. Betz declined to pay 
any more money until after the foreclosure ? 

A. I should say it was, to the best of my recollection. Mr. Bets 
suid it was better for us to have the thing closed up and laid on a 
safe basis before we laid the iron. 

Q. Why did you not take steps for the foreclosure ? 

A. We did take steps. 

Q. Immediately after this meeting ? 

A. Very shortly afterwards. 
962 Q. Did you come to the conclusion at that time to have 
the foreclosure ? 

A. I believe we did, but I don’t remember ; there was no perma- 
nent agreement between us. 

Q. What was the object in sending the communication which 
appears on the record, page 68, as part of the minutes of this meet- 
ing of April 21st, 1876, in which you say you release Messrs. Betz 
and others from the restrictions imposed upon them October 11th, 
1875, relative to pressing their claim against the company to pay- 
ment? 

A. From looking at it at this time or from this point I should 
think it was out of courtesy to Mr. Betz and the demre of Mr. Bets 
and the Philadelphia parties that such should be the case. 

Q. What was the object of it? 

A. The object was that Mr. Betz declined going on and said there 
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were so many debts we could not tell where we were or had put our 
money until the thing was foreclcsed. phn 

Q. What connection was there between that communication and 
that release of Mr. Betz? 

A. Because of the reckless manner; and we did not know what 
the result would be if we put our money in and the balance of the 
iron, whether we would ever get it out again. 

Q. How did Messrs. Ambrose, Cooper, and Ham come to be direct- 
ors of the company? 

A. I have already stated to you in answer to your previous ques- 

tion. 
963 Q. How did they come to be directors? 
A. Made directors by having the stock, and vacancies ; 
they filled vacancies. 

Q. How did those vaeancies occur ? 

A. That I don’t remember; one occurred by myself resigning. 

Q. Mr. Childs filled your position, did he not? 

A. I don't remember, sir; it is so long ago. I have waded through 


a great many things since that. 
BENJAMIN RICHARDSON. 


Subscribed and sworn to before me April 25th, 1879. 
OHN A. OSBORN, 
Special Examiner. 


(Adjourned to May Sth, at 10 o'clock a. m.) 
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964 This agreement, made and entered into this thirty-first day 

of March, in the year one thousand eight hundred and 
seventy-five, between the Chicago, Saginaw and Canada Railroad 
Company of Michigan, of the first part, and Benjamin Richardson, 
of the city, county, and State of New York, of the second part, wit- 
nesseth as foliows: . 

First. The said party of the second part hereby agrees to make 
and deliver his promissory notes to the party of the first part, 
amounting in the aggregate to the sum of one hundred thousand 
dollars, payable to the order of Edward P. Ferry, treasurer of the 
said party of the first part, for the purpose of enabling the said party 
of the first pai to purchase iron for constructing — completing a 
division of twenty miles of the road of the said party of the first part, 
as hereinafter mentioned, and as collateral security for the payment 
of the said sum and to indemnify the said party of the second part 
from any loss in consequence of the making and delivery of said 
notes the said party of the first part hereby agrees, upon the execu- 
tion hereof, to deliver to said party of the second part two hundred 

(200) of the first-mortgage bonds of the said party of the first 
965 part of one thousand (1,000) dollars each. 

Second. It is hereby mutually agreed between the parties 
hereto that the said notes are to be used by the said party of the 
first part only in settlement of the purchase of iron for said road and 
for no other purpose whatsoever, and that the said iron is to be pur-i 
chased for the lowest market price. 
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Third. It is hereby mutually agreed that all of said notes shall 
become due and payable by the terms thereof within one year from 
the date thereof, as follows: Fifty thousand dollars thereof within 
six months from the date thereof, and fifty thousand dollars thereof 
within twelve months from the date thereof, and the iron so pur- 
chased with the said notes shall be used solely for constructing and 
completing a division of — miles of the road of said party of 
the first part, extending from the village of St. Louis, Gratiot county, 
Michigan, west, upon the located and graded line of said road, and 
the said party of the first part agrees to construct and complete the 
said division of its road as soon as practicable in time for the busi- 
ness of the coming summer. 
Fourth. It is agreed that the said party of the second part 
966 is to receive as interest on all moneys paid by him as the 
maker of said notes as aforesaid the sum of seven per centam 
per annum, and that in the event of a sale of the entire issue of the 
said bonds by the financial agent of the said party of the first part 
(who is now in Europe for the purpose of negotiating a sale thereof) 
the said party of the second part will surrender to the said party of 
the first part the bonds held by him as collateral security as afore- 
said upon receiving from the said party of the first part the amount 
of the outstanding and unpaid notes. 

Fifth. It is hereby agreed by the party of the first part that the 
party of the second part shall be elected a member of the board of 
directors of said company, to fill a vacancy now existing, within four- 
teen days from the execution of this agreement, and that a meeting 
of the directors shall be called and held within that time and for 
that purpose. 

Sixth. The party of the first part hereby agrees that upon the con- 
struction and completion of the division of its road as aforesaid, upon 
the request in writing of the party of the second part, it will lease from 

year to year so much of the line as is constructed to the Sac 
967 naw Valley and St. Louis Railroad Company at a yearly 

rental of not less than eight per centum of the cost of con- 
— the same, and upon the execution of said lease the said 
party of t 
second part as further collateral security for the payment of the 
aforesaid’ notes, and that the party of the first part will also assign 
and transfer to the said party of the second part all subsidies re- 
ceived and to be received upon the aforesaid division by the said 
party of the first part, and that the said party of the second part is 
to receive all moneys to be paid on account of said lease and said 
subsidies and retain and hold the same until his liability as maker 
of said notes shall cease and determine, rendering and paying or 
allowing to the party of the first part upon final settlement the sum 
2 seven per centum per annum upon such moneys so received by 
nim. 

Seventh. In consideration of the services rendered and to be ren- 
dered by the party of the second part to the party of the first part 
the said party of the first part hereby agrees to execute and deliver 
to the party of the second part, as soon as the iron is laid upon 


he first part will assign the same to the said party of the 
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968 the division aforesaid, certificates of the capital stock of said 
arty of the first part to the amount of twelve hundred and 
fifty full-paid shares of one hundred dollars each, it being hereby 
understood that the services to be rendered therefor by the said 
party of the second part are the good offices of the said party of the 
second part in promoting the interests of the purty of the first part 
by his recommendation and influence in the financial world and 
otherwise so fur as may be with equity and good conscience. 

Eighth. The said party of the first part further agrees that in case 
the said murtgage bonds are sold before the maturity of the afore- 
said notes the said party of the second part, at his option, shall have 
the right to enter into an agreement similar to this for another divis- 
ion of twenty miles of said road, and the said party of the first part 
will enter into such agreement with the party of the second part, 
but no mortgage bonds shall be transferred to thesaid party of the sec- 
ond part as collateral security under such new agreement; in all other 
respects such new agreement shall be identical with the present, and 

that, in consideration of the further and continuous promot- 

969 ingof the interests of the party of the first part, and for the 

recommendlation and influence of the party of the second 

rt in respect thereto, the party of the first part will execute and de- 

— to the party of the second part, as soon as the iron is laid upon 

the second — fm of said road, if the said second contract be en- 

tered into, certificates of the capital stock of the said party of the 

first part to the amount of twelve hundred and fifty full-paid shares 
of one hundred dollars each. 

Ninth. The party of the first part hereby promises and agrees 
that this agreement shall in all respects be fully satisfied and con- 
firmed by a special resolution of the board of directors of the said 
party of the first part within fourteen days from the date hereof. 

Tenth. It is hereby mutually agreed that the said party of the 
first part shall simultaneously with the execution hereof enter into 
an agreement with John A. Elwell, of the city of New York, that 
he, the said Elwell, in behalf of and for the benefit, interest, and ad - 
vantage of said party of the second part, will go to and remain in 
Michigan during the construction and completion of the said divis- 

ion of the road of said party of the first part to superintend 
970 the construction of said division and to see that the provis- 

ions of this agreement in behalf of the second party are 
fully carried out and performed, and the party of the first part will, 
at its own expense, pay to the said Elwell for such services the sum 
of twenty-five hundred dollars, and in addition thereto his personal 
expenses, it being understood that in the event of the said work. not 
being completed within ninety days from the date hereof the said 
Elwell is to receive two hundred dollars per week from the party of 
the first part until the said division shall be completed, and in addi- 
tion thereto his personal expenses; and in the event of a second con- 
tract being entered into, as provided by the eighth clause of this 
agreement, then the said party of the first part shall employ the 
said Elwell in regard to such second contract upon the same terms 
as herein mentioned. 


ASHBEL GREEN AND WILLIAM BOND, 4¢., ET AL. 415 


In witness whereof the party of the second part has hereto set his 
hand and seal and the party of the first part has caused this instru- 
ment to be executed by its president and its corporate seal to be 
affixed hereto the day and year first above written. 


BENJAMIN RICHARDSON. L. 8. 
THE CHICAGO, SAGINAW AND CANAD 
RAILROAD COMPANY, I 8] 


By EDWARD L. CRAW, President. 
Attest: DWIGHT KLINCK, Sceretary. 


In presence of— 
WM. RUSSELL. 


971 At a special meeting of the board of directors of the Chi- 
cago, Saginaw and Canada Railroad Company, duly called 
and held at the St. James Hotel, in the city of New York, on Satur- 
day, the third day of April, A. D. 1875—present, E. L. Craw, E. P. 
Ferry, F. A. Nims, and Dwight Klinck—it was, on motion, unani- 
mously resolved that a certain agreement entered into by and be- 
tween Benjamin Richardson, of the city of New York, and this 
company, duly executed by its proper officers and dated March 
3Ist, A. D. 1875, and also a certain other agreement entered into by 
and between John A. Elwell, of the city of New York, and this com- 
pany, duly executed by its proper officers and dated March 3lst, A. 
1875, be, and the same hereby are, in all respects approved, rati- 
fied, and confirmed. 

In testimony whereof I have hereunto set my hands and affixed 
the corporate seal of the Chicago, Saginaw and Canada Railroad 
8228 at the city of New York, on this third day of April, A. 

Dr. s.] DWIGHT KLINCK, 
Secretary of The. Chicago, Saginaw and Canada R. R. Co. 


Exhibit No. 1 referred to in annexed deposition. 


April 24, 79. 
J. A. O., 
Special Exami 
972 Exuisit 2. April 24, 79. J. A. O., S. E. 
8137,712.59. New York, July 8th, 1876. 


On demand, after date, we promise to pay to the order of Benja- 
min Richardson one hundred and — — thousand seven hun- 
dred & twelve 7% dollars at No. 135 Broadway, New York, value 


received. 
THE CHICAGO, SAGINAW AND CANADA 
‘ RAILROAD COMPANY, 
By JNO. A. ELWELL, Secretary. 


No.——. Due—. 
[Endorsed :] Benjamin Richardson. 
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State of New York, 


I, Edw. C. Christie, notary public, duly commissioned and sworn, 
dwelling in the city of New York, do hereby certify that on 
the 17th day of July, one thousand eight hundred and seventy- 
six, the original promissory note, hereto annexed, for $137,712.59, 
dated New York, July 8th, 1876, was, at the request of Messrs. 
J. & R. Davidson, in the city of New York, presented at the 
office of The Chicago, Saginaw & Canada R. R. Co., 135 Broad- 
way, New York, and payment thereof demanded, which was re- 
fused ; whereupon I, the said notary, at the request aforesaid, did 
protest, and by these presents do publicly and solemnly protest, as 
well against the makers, drawer, and endorser of the said promis- 
sory note as against all others whom it doth or may concern, for ex- 
change, re-exchange, and all costs, damages, and interest already 
incurred and to be hereafter incurred for want of payment of the 
said note, and due notice of the foregoing protest I deposited in the 
post office at the city of New York, directed as follows, viz. (the post- 
age thereon being prepaid): 

To The Chicago, Saginaw & Canada R. R. Co., 135 Broadway, 
city. 

To The Chicago, Saginaw & Canada R. R. Co., c. o. Benjamin 
Richardson. 

To Benjamin Richardson, 692 1 — avenue, New York. 

: ” New York city. 
To Jno. A. Elwell, secretary, 135 es New York. 
973 (Each of the above-named places being the reputed place of 
residence or business of the person to whom the notice w 

directed and the post office nearest thereto.) 

In testimony whereof I have hereunto set my hand and affixed 
my official seal at the city of New York aforesaid. 

Dated 8th July, 1876. 


UnitED STATES OF AMERICA, N aie 


ID. s.] ED W. C. CHRISTIE, 
Notar Public, No. 237 Broadway, New York City. 
$137,712 59 
88. ——ů——————— 75 ets. ö 
—.— evaoeanan acinar 50 
1 —— — —„—- — 10 
— 1 35 


$137,713 94 
(Exhibit 2, April 24, 79. J. A. O., S. Ex.) ° 


974 Ex. 3. April 24, 79. J. A. O., S. E. 


833,501.09. New York, July 8th, 1876. 
On demand, after date, we promise to pay to the order of Benja- 
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min Richardson thirty-three thousand five hundred and one ;$, 
dollars at No. 135 Broadway, New York, value received. 
THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
By JNO. A. ELWELL, Secretary. 


No.——. Due ——. 
[Endorsed :] Benjamin Richardson. 


Usitep States OF AMERICA, . 
State of New York, 


I, Edw. C. Christie, notary public, duly-commissioned and sworn, 
dwelling in the city of New York, do hereby certify that on the. 
17th day of July, one thousand eight hundred and seventy-six, the 
original promissory note, hereto annexed, for $33,501.09, dated New 
York, July 8th, 1876, was, at the request of Messrs. J. & R. David- 
son, in the city of New York, presented at the office of the Chicago, 
Saginaw and Canada R. R. Co., 135 Broadway, New York, and pay- 
ment thereof demanded, which was refused ; wherenpon I, the said 
notary, at the request aforesaid, did protest, and by these presents 
do publicly and solemnly protest, as well against the maker, drawer, 
and endorser of the said promissory note as against all others whom 
it doth or may concern, fur exchange, re-exchange, and all 
damages, and interest already incurred and to be hereafter incu 
for want of payment of the said note, and due notice of the fore- 
going protest 1 deposited in the post office at the city of New York, 
directed as follows, viz. (the postage thereon being prepaid): 

To the Chicago, Saginaw & Canada R. R. Co., 135 Broadway, city. 

* the Chicago, Saginaw & Canada R. R. Co., c. o. Benjamin Rich- 
ardson. 

To Benjamin Richardson, 692 Eighth avenue, New York. 

To Benjamin Richardson, New York city. 

To John A. Elwell, secretary, 135 Broadway, New York. 
975 (Each of the above-named places being the reputed place 

of residence or business of the person towhom the notice was 
directed and the post office nearest thereto.) 

In testimony whereof I have hereunto set my hand and affixed 
my official seal at the city of New York aforesaid. 

Dated 8th July, 1876. 


Dr. s.] ED W. C. CHRISTIE, 
Notary Public, No. 237 Broadway, New York City. 
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976 (Exnisit 4. April 24. 79. J. A. O., S. E) 


514,374.51. New York July 8th, 1876. 


On demand, after date, we promise to pay to the order of Benja- 
min Richardson fourteen thousand three hundred and seventy- 
four po dollars at No. 135 Broadway, New York, value received. 

THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
By JNO. A. ELWELL, Secretary. 


No. —. Due —. 


[Endorsed :] Benjamin Richardson. 


UNITED States OF AMERICA, I . 
State of New York, 


I, Edw. C. Christie, notary public, duly commissioned and sworn, 
dwelling in the city of New York, do hereby certify that on the 
17th day of July, one thousand eight hundred and seventy-six, the 
original promissory note, hereto annexed, for $14,374.51, dated New 
York, July Sth, 1876, was, at the request of Messrs. J. & R. David- 
son, in the city of New York, presented at the office of the Chicago, 
Saginaw and Canada R. R. Co., 135 Broadway, New York, and pay- 
ment thereof demanded, which was refused; whereupon I, the 
said notary, at the request aforesaid, did protest, and by. these pres- 
sents do publicly and solemnly protest, as well aguinst the maker, 
drawer, and endorser of the said promissory note as against all 
others whom it doth or may concern, for exchange, re-exchange, 
and all costs, damages, and interest already incurred and to be here- 
after incurred for want of payment of the said note, and due notice 
of the foregoing protest I depusited in the post office, at the city of 
New York, directed as follows, viz. (the postage thereon being pre- 

To the Chicago, Saginaw & Canada R. R. Co., 135 Broadway, city. 

—. 9 9 e. o. Benjamin Rich- 
ardson. 

To Benjamin Richardson, 692 Eighth avenue, New York. 

T 8 4 New York city. 

To John A. Elwell, secretary, 135 Broadway, New York. 
977 (Each of the above-named places being the reputed place 
of residence or business of the person to whom the notice 
was directed and the post office nearest thereto.) . 

In testimony whereof I have hereunto set my hand and affixed 
my official seul at the city of New York aforesaid. 

Dated July 8th, 1876. 

Dl. s.] EDW. C. CHRISTIE, 
Notary Public, No. 237 Broadway, New York City. 
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New York, March 31, 1876. 


Mess. Eugene Kelly & Co., 45 Exchange Place. 


GENTLEMEN : The eleven hundred and five bonds of the Chicago, 
Saginaw and Canada Railroad Company to be received by the Con- 
solidated Bank, Limited, from Mr. B. F. Stevens, pursuant to your 
cable message of yesterday’s date, are the property of that company 
and are to be held for it subject to its order. 

BENJAMIN RICHARDSON. 


; The people of the State of New York, by the Grace 
Lr. s.] of God free and independent, to all to whom these 
presents shall come or may concern, Greeting : 


Know ye that we, having examined the records and files in the 
office of the clerk of the county of New York and clerk of the su- 
preme court of said State for said county, do find a certain judgment- 
roll there remaining in the records and figures following, to wit: 


979 
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981 Summons for Relief. 


Supreme Court, City and County of New Tork. 


DaniEL E. SicxLxs, BexyamMin F. Stevens, and J. Frank Bower, 
William Enterman and John Bower, William Bower, Charles 
Bower, Executors, and Frederika Bower, Executrix, of John Bower, 
Deceased, Composing the Firm of John Bower & — Suing 
ſor Themselves and on Behalf of All Other Persons Similarly Sit- 
uated and Having a Common Interest with Them, Plaintiffs, 

against 3 

BENJAMIN RICHARDSON, JoHN A. ELwLI., THe Caicaco, SANA 
and Canada Railroad Company, Ashbel Green and William Bond, 
John Doe and Richard Roe, Defendants. 


To the defendants above named and each of them : 
982 You are hereby summoned and required to answer the 
complaint in this action, of which a copy is herewith served 
upon you, and to serve a copy of your answer to the said complaint 
on the subscriber, at his office, No. 43 Pine street, in the city of New 
York, within twenty days after the service hereof, exclusive of the 
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day of such service, and if you fail to answer the said complaint 
within the time aforesaid the plaintiffs in this action will apply to 
the court for the relief demanded in the complaint. 
Dated New York, December 23rd, 1876. 
ELIHU ROOT, 


Plaintiffs’ Attorney. 


Supreme Court, City and County of New York. 


Dantet E. SickLks, BENJAMIN F. Stevens, and J. FRANK Bowen, 
William Enterman and John Bower, William Bower, Charles 
Bower, Executors, and Frederika Bower, Executrix, of John Bower, 
Deceased, Composing the Firm of John Bower & Company, Suing 
for Themselves and on Behalf of All Other Persons Similarly Situ- 
ated and Having a Common Interest with Them, 

against 

BENJAMIN Ricuarpson, Joun A. ELWELL, THe CHICAGO, SAOIN Aw 
and Canada Railroad Company, Ashbel Green and William 
Bond, John Doe and Richard Roe. 


983 The plaintiffs, suing for themselves and on behalf of. all 

other persons similarly situated and having a common inter- 
est with them and who may choose to come in and contribute to the 
expense of this action, complain of the defendants— 

First. That the defendant, The Chicago, Saginaw and Canada 
Railroad Company, is and at all the times hereinafter mentioned 
was a corporation duly organized and existing as such under and 
pursuant to the laws of the State of Michigan; that said corpora- 
tion was organized for the purposes of constructing and operating a 
railroad between the cities of Grand Haven and St. Clair, in the said 
State of Michigan, and was invested with corporate rights, franchises, 
and property appropriate for that purpose. 

That on or about the 15th day of May, 1873, the said railroad 
company, by its board of directors, duly adopted a resolution in the 
words and figures following—that is to say: 

“ Resolved, That for the purpose of aiding in the construction 
and equipment of the railroad of this company, and for meeting 
any other legitimate expenditures of the company, and for the pur- 
pose of borrowing money by means thereof, this company will exe- 
cute and issue its bonds to the amount of five million five hundred 
thousand dollars, payable in gold coin of the United States or British 
sterling, which bonds shall be secured by a mortgage or deed of 
trust conveying all of the property and franchises of this company 
to Ashbel Green and William Bond, trustees for that purpose.“ 

That thereafter and on or about the 21st day of May, 1873, pur- 
suant to the said resolution and for the purposes therein specified, 

the president and secretary of the said corporation duly exe- 
984 cuted, under the seal of said corporation and with the signa- 
ture of such president and the attestation of such secretary, 
five thousand five hundred bonds for one thousand dollars — 
amounting in the aggregate to the sum of five million five hundred 
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thousand dollars. Each of the said bonds expressed that the said 
Chicago, Saginaw and Canada Railroad Compeny was indebted to 
Ashbel Green and William Bond or the bearer thereof in the sum 
of one thousand dollars of the gold coin of the United States, and 
that the said company promised to pay the said sum to the bearer 
of said bond on the first day of May, in the year 1903, with interest 
at the rate of seven per cent. per annum in gold coin, payable semi- 
annually, on the first day of May and November in each year, on pres- 
entation and surrender of the coupons which were thereto annexed 
as they severally became due. ; 

That on the said 21st day of May, 1873, the said Chicago, Saginaw 
and Canada Railroad Company duly executed and delivered to the 
defendants, Ashbel Green and William Bond, a deed of trust or mort- 
gage conveying to the said Ashbel Green and William Bond all the 
property end franchises of the said corporation then owned or which 
should thereafter be acquired in trust to secure the payment of the 
five million five hundred thousand dollars in bonds aforesaid. 

The said mortgage recited, among other things, that the Chicago, 
Saginaw and Canada Ruilroad Company, for the purpose of con- 
structing its-railroad and the purchase of the right of way and the 
construction of all branches, depots, station-houses, buildings, and 
appurtenances necessary for the proper use of the said road and for 

all its other legitimate expenditures, had resolved to borrow 
985 money by means of mortgage bonds and to issue and sell 

such bonds to an amount not exceeding five million five hun- 
dred thousand dollars; and the said mortgage further recited that 
the said company had further resolved that such bonds should, after 
their executiion, be delivered to the trustees named in the said mort- 
gage, who should sign the following certificate: 

“ We hereby certify that the within bond is one of five thousand 
five hundred bonds of one thousand dollars gold or two hundred 
pounds sterling each, secured by the indenture of mortgage therein 
mentioned, which mortgage has been duly executed, delivered, and 
recorded, and that such certificate on each bond so signed by the 
trustees should be sole and conclusive proof that the said bond was 
secured by the said mortgage.” 

That at the same time with the delivery of the said mortgage the 
said five thousand five hundred bonds, sealed, signed, and attested 
as uforesaid, were delivered to the said trustees to be countersigned 
or certified by them, and the said trustees thereupon signed the cer- 
tificate aforesaid upon each of the said bonds as recited and set forth 
in the said mortgage, and delivered the said bonds so certified by 
them to the officers of the said company, excepting eleven of the 
said bonds retained by the trustees for their agreed compensation. 

That the said mortgage provides, among other things, in the 4th 
paragraph thereof, that in case default shall be made in the payment 
of interest upon the said bonds issued or to be issued and shall con- 
tinue for the period of six months it shall be lawful for the said 
trustees to enter upon and take possession of the property mortgaged 

and operate the said railroad and collect and receive all tolls, 
986 freighis, incomes, rents, issues, and profits of the same, and, 
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after deducting expenses, to apply the moneys arising there- 
from to the payment of interest upon said bonds ratably to the per- 
sons holding the coupons evidencing the right to such interest, and 
aſter paying all interest which shall have become due to apply the 
same to the satisfaction of the principal of the said bonds which. may 
be at that time due and unpaid ratably and without discrimination 
or preference. 

And the said mortgage further provides, in the 5th paragraph 
thereof, that in case of default as aforesaid it shall be lawful for the 
said trustees to foreclose the equity of redemption to the property 
thereby conveyed by judicial intervention or legal pr ings or 
to sell and dispose of all and singular the railroad and premises 
thereby conveyed at public auction and to apply the proceeds of 
such sale to the payment of the principal of such of the aforesaid 
bonds as may be at. that time unpaid, whether or not the same shall 
previously have become due, — of the interest which shall at that 
time have accrued on the said principal and be unpaid, without dis- 
crimination or preference, ratably to the aggregate amount of such 
unpaid principal and accrued and unpaid interest. 

And it is further provided by the said mortgage that at any sale 
of the aforesaid property or any part thereof made to enforce the 
lien created by the said mortgage pursuant to the power therein 
granted or by judicial authority the said trustees may bid for and 
purchase or cause to be bid for and purchased the property so sold 
on behalf of all the holders of the bonds secured thereby then out- 
standing in the proportion of the respective interests of such holders, 

provided they shall be requested by the holders of a majority 
987 of the bonds secured by the said mortgage and then outstand- 
ing so to do. 

And it is further provided by the said mortgage that it shall be 
the duty of the trustees to execute the power of entry or the power 
of sale or to take proceedings in equity or at law in case of default 
in payment of principal or interest upon the requisition of holders 
of not less than twenty-five per centum of the bonds then outstand- 
ing, and, in case of other defaults, upon the requisition of holders 
of not less than fifty per centum of the bonds then outstanding, 
subject, however, at all times to the power, thereby declared, of a 
majority in interest of the holders of the said bonds to instruct said 
trustees to waive such defaults. 

Second. That the plaintiffs are holders and owners of bonds to 
the amount of over two hundred and fifty thousand dollars, part 
and parcel of the five thousand five hundred bonds so as aforesaid 
executed and certified and secured by the said mortgage and duly 
issued by the said railroad company and acquired by the plaintiffs 
for value before the 8th day of July, 1376. 

Third. That at a meeting purporting to be a meeting of the stock- 
holders of the said Chicago, Saginaw and Canada Railroad Com- 
pany, held in January, 1876, the defendant, Benjamin Richardson, 
was elected managing director of the said company, the defendant, 
John A. Elwell, was elected secretary of the said company, and Wil- 
liam J. Kelly, of Philadelphia, was elected president of the said 
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company. The plaintiffs have no knowledge or information suffi- 
cient to form a belief whether such election was a lawful and 
988 valid election by the stockholders of the said company or 
whether the said meeting was duly and properly called or 
organized or conducted or whether the persons so as aforesaid elected 
were constituted the lawful officers of the said company. 

But the plaintiffs are informed and believe, and therefore aver as 
fact, that the said Richardson, Elwell, and Kelly have ever since 
the said January meeting been and now are the de facto officers of 
the said company; that immediately thereupon the entire authority, 
management, and control of the said company, its property, busi- 
ness, and affairs were surrendered to and assumed and accepted by 
them, and have ever since been claimed and exercised by them as 
— officers in all respects as if they were duly elected and consti- 
tuted. 

The principal management and control of the said company’s 
affairs was given up to and assumed and exercised by the defendant 
Richardson, as the active executive officer and manager of the com- 
pany, under the style of managing director as aforesaid. The de- 
endant Elwell was and is the private secretary or confidential clerk 
and agent of the said Richardson, and had no personal pecuniary 
interest in the said company, but was made secretary as aforesaid 
at the dictation of the suid Richardson for the purpose of assisting 
him in his management of the company’s affairs, and has always in 
all respects acted as such secretary, under the said Richardson's di- 
rection and control. 

Fourth. That on and prior to the 8th day of July, 1876, the said 
Chicago, Saginaw and Canada Railroad Company had become in- 
solvent and unable to meet its current obligations as they be- 

came due and payable, and had made default in the pay- 
989 ment of interest on its outstanding bonds, which default had 

continued for the period of over six months, and the said 
company had ceased to prosecute the purposes for which it had re- 
solved to borrow money by means of mortgage bonds as aforesaid, 
and the undertaking of the said company had come to a condition 
which rendered its further progress impossible. ; 

That upon the said 8th day of July, 1876, the defendant, Benjamin 
Richardson, signed and delivered to the trustees under the said 
mortgage a paper writing in the words and figures following—that is 


to say: 
“New York, July 8th, 1876. 


Hon. Ashbel Green and Hon. William Bond, mortgage trustees of 
the Chicago, Saginaw and Canada Railroad Company. 


GENTLEMEN: We, the undersigned, holding and — — 
issued and secured by the first mortgage of the Chicago, Suginaw 
and Canada Railroad Cumpanv upon its railroad property, upon 
which bonds the interest payable —— terms thereof is now more 
than six months past due, and the bonds so held and owned by us 
being more than one-half of all the bonds provided fur by suid 
mortgage that have been issued, do hereby request you, the trustees 
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in said mortgage named, to enter upon all and singular the railroad 
and property described in and conveyed thereby, or intended so to 
be, and each and every part thereof, pursuant to the paragraphs of 
said mortgage — fourth and fifth; and we do further hereby 
request you to institute the necessary and proper proceedin 
990 to foreclose said mortgage pursuant to the provisions of said 
fifth paragraph of said mortgage. 
In consideration of your so doing we jointly and severally hereby 
romise and agree to pay to you on demand all expenses incurred 
— ou in the premises, eitlier in taking and holding possession of 
said railroad and property in the management thereof, in counsel 
fees and other costs and expenses in such foreclosure proceedings, 
and all other sums of money that you may be required to pay, 
under advice of counsel employed by you, to preserve, protect, or 
hold said property, or to protect or relieve the same or any part 


thereof from prior liens. 
BENJAMIN RICHARDSON. 
EDWARD P. FERRY, 
By F. A. NINES, His Attorney-in- Fact. 


Fifth. That on the 8th day of July, 1876, when the aforesaid re- 
quest to the trustees was made, only a small part of the five millions 
five hundred thousand dollars in bonds executed and certified as 
aforesaid had been sold, negotiated, issued, or delivered, but the 
greater part of the said bonds remained unissued in the possession 
of the said company ; that 3,574 of the said 5,500 bonds, with the 
coupons attached thereto—that is to say, bonds. for three millions 
five hundred and seventy-four thousand of the five million and a 
half of dollars which the said company had resolved to borrow— 
were on said day in the ion of the said Richardson and 
Elwell in the city of New York ; that 3,374 of the said 3,574 bonds 
had always, from the time of their original execution and certifica- 
tion to the said 8th day of July, 1876, been in the possession and 

ownership of the said company, and had not nor had any of 
991 them ever been issued or delivered, and they had not nor 

had any of them any legal inception or validity for any pur- 
pose whatsoever; that the said Richardson and Elwell were the 
custodians of the said bonds as officers of the said company, and it 
was their duty, and especially the duty of the said Richardson, ex- 
ercising superior authority as managing director as aforesaid, to safely 
keep and protect the said bonds from any other use or disposition than 
that for which they were executed and certified, as set forth in the 
said resolution and mortgage. 

That the other 200 of the said 3,574 bonds the plaintiffs are in- 
formed and believe the said Richardson claims to have held subject 
to a lien in his favor for advances to the said company. Whether 
they were, in fact, so held the plaintiffs have not any knowledge or 
information sufficient to form a belief, but the said two hundred 
bonds were and each of them was always, from the original execu- 
tion and certification therof, the property of the said company, sub- 
ject to such lien, if any, and they had not nor had any of them ever 
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been issued or delivered or ever received any inception or validity 
except for the purposes and to the extent of such lien. 

Sixth. That at the time of the presentation of the aforesaid re- 

uest to the trustees on July 8th, 1876, the said Richardson and 
lwell formed and entered into a fraudulent, collusive, and corru 
scheme, combination, and conspiracy, with intent to injure and 
fraud these plaintiffs and all other holders of the said bonds, and for 
the purpose of changing the apparent title, ownership, and right of 
possession of the said bonds from the said company, and the 
992 said Richardson and Elwell, as officers of the company, to 
the said Richardson, individually, and for the purpose of giv- 
ing the said bonds an apparent inception and validity in the hands 
of Richardson and his transferees as against the said company, as 
liens . the property covered by the said mortgage, and of ena- 
bling the said Richardson thereby to control the action of the said 
trustees and direct them upon any sale which should be made pur- 
suant to or consequent upon the said request so made to them, and 
for the purpose of appropriating to himself, either directly or indi- 
rectly, the greater part of the proceeds of such sale or the principal 
interest in any reorganization which should follow upon a pu 
by the trustees, to the detriment and practical exclusion of the inter- 
est of the plaintiffs and other holders of the said bonds. 

That to effect the purpose aforesaid the said Elwell, on the said 
8th day of July, 1876, made and signed as secretary of said com- 
pany and delivered to the said Richardson a certain promissory 
note, whereby it was expressed that the said company promised to 
pay to the said Richardson, on demand, the sum of one hundred 
and thirty-seven thousand seven hundred and twelve dollars and 
fifty-nine cents ($137,712.59), at No. 135 Broadway, New York, which 
place was the office of both said Richardson and said Elwell, and a 
certain other promissory note, of the same tenor and effect, for 
thirty-three thousand five hundred and one dollars and nine cents 
($33,501.09), and a certain other promissory note, of the same tenor 
and effect, for the sum of fourteen thousand three hundred and 
seventy-four dollars and fifty-one cents ($14,374.51) ; and to further 
carry into effect the purposes aforesaid, pursuant to the original 

design with which the said notes were given, they were forth- 
993 with presented for payment by the said Richardson to the said 

Elwell, as an officer of the said company, at their said office, 
in New York, and payment was refused ; and thereupon, on the 17th 
day of July, 1876, an action for the amount of said notes was com- 
menced in the court of common pleas in and for the city and county 
of New York, by the said Richardson against the said company, by 
service of a summons and complaint on the said Elwell; and further 
to carry into effect the said design, the said Elwell and Richardson 
caused an appearance to be entered in the said action for the said 
company by an attorney of this court, and procured an attachment 
to be issued on the 11th day of August, 1876, against the property 
of the said company as a foreign corporation — property within 
this State, to wit, the said bonds; and on the 12th day of . 
1876, no defence being made, judgment in favor of the said 
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ardson against the said company for the sum of $186,779.05 damages 
and costs was entered in the said action by default, for failure to 
answer, and on the same day execution was issued for that sum to 
the sheriff of the city and county of New York. 

And in pursuance of the said original purpose and design the said 
sheriff was directed to levy, and did levy, under thesaid attachment 
and the said execution upon the said 3,574 bonds of the said Chicago, 
Saginaw and Canada Railroad Company and took the same into his 
possession and custody, and the said Richardson waived and surren- 
dered any lien which he may have had upon any of the said bonds 
and delivered the same to the said sheriff under the said attachment 

and execution; and thereafter, further to carry into effect the 
994 purpose aforesaid, the said Richardson caused the said bonds 

to be exposed for sale by the said sheriff, and to be sold on 
the 19th day of August, 1876, and at such sale the said Richardson 
bid in and purchased all of the said 3,574 bonds at prices aggre- 
gating less than the amount of the said judgment in his favor, 
and which he paid by crediting the same upon the said judgment; 
that the sheriff thereupon redelivered the said bonds to the said 
Richardson, who now has them in his possession and claims to own 
and hold them as valid and lawful obligations of the said company, 
and entitled to participate with the bonds held by the plaintiffs in 
the benefits secured or intended to be secured by the said mortgage. 

That although the defendants Richardson and Elwell well knew 
that the said William J. Kelly, president of the said company, as 
aforesaid, resided in the city of Philadelphia during all the times 
hereinbefore mentioned, and well knew his address and place of 
residence in said city, and had had frequent interviews with him 
regarding the affairs of the said company, and although they well 
knew that the said trustee, William Bond, resided in the city of 
New York, and the said trustee, Ashbel Green, had an office in the 
city of New York, where they had had frequent interviews with one 
or both of the said trustees and their counsel; and although they 
well knew that the plaintiff Sickles and the plaintiff Stevens were 
holders of bonds as aforesaid, and had attorneys-in-fact and coun- 
sel in the city of New York authorized to represent and act for 
them in regard to the affairs of said company, and knew who 
such attorneys and counsel were and where they might be found, 
and had had frequent interviews with them concerning the affairs 

of the said company ; and, although the said Richardson 
995 and Elwell well know the residences and addresses of other 

persons holders of bonds and stock in the said company, no 
notice or information was given or attempted to be given to the said 
president, trustees, plaintiffs, their attorney, or counsel, or other 
persons interested in the said company or any of them, or to any of 
the officers, directors, stockholders, bondholders, or creditors of the 
said road, except the said Richardson and Elwell, of the giving of 
the said notes, the demand thereon, the commencement of the said 
action, the proceedings therein, the said execution, the said levy, the 
said sale, or any or either of them, except in so far as the formal 
publication of notice of the said sale by the sheriff, between the 12th 
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and 19th of August, 1876, may have been constructive notice thereof 
without eotaing to the actual knowledge of any of the persons afore- 
said; but that the whole of the said proceedings were, so far as was 
possible, conducted and consummated privately and secretly, and 
were intended to be and were without the knowledge of the said 
persons or any person whose interests would be affected thereby. 
Seventh. That the plaintiffs apprehend, and have good reason to 
apprehend, that the said Richardson will, for the purpose of further 
consum mating and securing the benefits of the fraudulent proceed- 
ings aforesaid, transfer the said bonds for value to some person or 
persons having no knowledge or notice of the invalidity thereof as 
obligations of the said company or of the facts hereinbefore set forth, 
and in whose hands the said bonds will be enforceable against the 
said company and under the said mortgage. 
996 And the plaintiffs are informed and believe, and therefore 
aver, that the said Richardson intends and has stated and 
avowed his intention so to do, and to secure the benefit of the said 
bonds by transferring them to some person who would hold them, 


‘ with all the 7 rights pertaining to them, as negotiable in- 
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struments, and that before commencing the proceedings aforesaid 
he stated and avowed his intention to take proceedings for that pur- 


se. 
P Eighth. That the said trustees, Ashbel Green and William Bond, 
are unwilling to take any action based upon any determination on 
their part as to the rights of any alleged holders of the bonds of the 
said company certified by them as aforesaid, and therefore decline 
to take proceedings against the said Richardson, but that the said 
trustees will regard themselves as bound in all the proceedings 
under the said mortgage as to which the directions of any speci 
proportion of the bondholders are controlling to follow the direc- 
tions of the actual holders and possessors of such bonds, and that 
the said trustees and each of them will be and are therefore subj 

to that extent to the direction and control of the said Richardson 
and his transferees. 

That the said Richardson and Elwell have acquired such control 
over said company and have so confused and entangled its affairs 
and suspended and superseded its ordinary corporate management 
and concentrated in their own hands the power of administeri 
and directing its action that it is impossible to obtain any — 
ing by the said company to prevent or redress the wrongs com- 
plained of herein, and the said complainant has declined, upon 

application to its said president, William J. Kelly, to take any 
997 action to obtain the relief hereinafter demanded, or any part 

thereof, or any action or proceeding whatever in the prem- 
ises. 

Ninth. That the plaintiffs are informed and believe, and there- 
fore aver, that John Doe and Richard Roe, whose real names are 
unknown to the plaintiffs, acting in collusion with the said Richard- 
son, claim and pretend to have uired some interest in some of 
the said bonds; but, as the plaintiffs are informed and believe, such 
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claim is merely colorable and is wholly unfounded and in fraud of 
the plaintiffs’ rights. 

herefore the plaintiffs demand judgment against the said de- 
fendants: 

(1). That the said 3,574 bonds (so called) which were sold and 
delivered by the sheriff of the city and county of New York to 
Benjamin Richardson as aforesaid are not the obligations of the said 
Chicago, Saginaw and Canada Railroad Company, and are not 
- secured by the mortgage aforesaid, and do not entitle the holder or 
holders thereof to participate in any of the benefits secured or in- 
tended to be secured by the said mortgage, and that the said three 
thousand five hundred and seventy-four (3,574) bonds are and each 
of them is inoperative, invalid, and void. 

(2). That the said trustees, Ashbel Green and William Bond, be 
perpetually restrained and enjoined from recognizing or acting upon 
or obeying the directions of any person as a bondholder of the said 
company by reason or virtue of the possession or claim to owner- 
ship of — said three thousand five hundred and seventy-four 

nds. 
998 (3.) That the said defendants, Richardson and Elwell, and 
the said Chicago, Saginaw and Canada Railroad Company, 
and the officers, agents, and servants of them and each of them, and 


all persons claiming under them or any or either of them be per- 


petually restrained and enjoined from selling, pledging, mortgaging, 
encumbering, issuing, delivering, disposing of, or parting with the 
said bonds or any of them. 

(4.) That a temporary injunction be granted to restrain, durin 
the pendency of this action, the several acts the restraint of whic 
is a part of the relief hereinbefore demanded. 

(595 That the said bonds and each of them be cancelled; that a 
receiver be appointed to take possession of and hold the said bonds 
during the pendency of this action and after judgment to carry the 
judgment into effect. 3 

(6.) That the plaintiffs have costs against the defendant Richard- 
son and such further and other relief as may be just. 

ELIHU ROOT, 
Plaintiff’s Attorney. 
City AND County or New York, 88: 


Daniel E. Sickles, being duly sworn, says that he is one of the 
oo in this action and acquainted with the facts herein set 
orth ; that the foregoing complaint is true of his own knowledge, 
except as to the mutters which are therein stated to be on informa- 
tion and belief, and as to those matters he believes it to be true. 

D. E. SICKLES. 


Sworn to before me this 23d day of December, 1876. 
HENRY HESSE, 
Notary Public, New York City and Co. 
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999 Supreme Court, City and County of New York. 


DAxIEL. E. Stickies, BenJaMIn F. Stevens, and J. Frank Bowser, 
William Enterman, and John Bower, William Bower, Charles 
Bower, Executors, and Frederika Bower, Executrix, of John 
Bower, Deceased, Comprising the Firm of John Bower & Com- 

ny, Suing for Themselves and on Behalf of All Other Persons 
imilarly Situated and Having a Common Interest with Them, 
Plaintiffs, 
against 

BENJAMIN RIcHARDSON, JOHN A. ELweti, Toe CHICAOO, SANA 
and Canada Railroad Company, Ashbel Green, and William Bound, 
John Doe and Richard Roe, Defendants. 


The defendant, Benjamin Richardson, for his separate answer to 
the complaint in the above-entitled action, by Hawkins & Cothron, 
his attorneys, respectfully shows to this court as follows: 

First. He admits the allegations in article first of said complaint 

down to the word “second,” in folio 17. 
1000 Second. He has no knowledge or information sufficient to 
form a belief as to whether the plaintiffs ‘are holders and 
owners of bonds to the amount of over $250,000, part and parcel of 
the said 5,500 bonds, as alleged in article second of said complaint, 
and therefore denies the same. 

Third. He admits that he was, in January, 1876, duly chosen 
managing director of said company, and that John A. Elwell was 
duly elected secretary of said company, and that William J. Kelly, of 
Philadelphia, was duly elected president of said company, and that 
the said Elwell qualified and entered upon his duties as secretary of 
said company, and that said Elwell has ever since been and now is 
both de facto and de jure the secretary of said company, and that said 
Kelly is president of said company. He denies that he has, ever 
since said January Ist, 1876, been either de facto or de jure an officer 
of said company. 

But he alleges that on July Sth, 1876, he resigned the office of 
director and of managing director of said company; that his resig- 
nation was, on said July 8th, 1876, — accepted, and he at that 
date ceased to be an officer or director of said — and has not 
been an officer or director of said company since said July 8th, 1876, 
and has had nothing to do as an officer or directur since said date 
with the management or control of said company, its property, its 
business, or its affairs. 

That on said July 8th, 1876, the vacancy made by his resignation 
as director was duly filled by electing O. W. Childs, Esq.,a director 
and by electing John A. Elwell, erie managing director of the said 
company in the place and stead of this defendant, who had, as afore- 

said, resigned and whose resigration had been duly accepted. 
1001 He denies that said defendant Elwell was, has been, or is 
private secretary or confidential clerk or agent of this defend- 
ant, or that he had no personal pecuniary interest in said company, 
for he was both a stockholder and bondholder in the same. 
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He denies that said Elwell was made secretary of said company 
at the dictation of this defendant, or that said Elwell has acted in 
all respects or in any respect as such secretary under the direction 
and control of this defendant. 

Fourth. He admits that on the 8th day of July, 1876, the said 
Chicago, Saginaw and Canada Railroad Company had become in- 
solvent and unable to meet its obligations and had made default in 
the payment of interest on its outstanding bonds, and that said de- 
fault had continued for a period of over six months. 

He denies that the paper writing contained in said complaint 
from folio 23 to folio 27 was signed and delivered to the trustees 
under the said mortgage on the 8th day of July, 1876, or at any 
time in the month of July or in the month of August, 1876. 

But he alleges that the said paper writing or notice was signed 
some length of time after the date thereof and was delivered to the 
said trustees on September 6th, 1876, and not before. 

Fifth. He denies that on July 8, 1876, after his said resignation 
as director and managing director had been made and accepted, he, 
either by himself alone or in connection with any officer of the road, 
held 3,574 of the said 5,500 bonds with or without coupons attached 

thereto in his possession or under his control, in New York 
1002 or anywhere else, but alleges that on that date and for a long 
time previous and afterwards, up to the time he sold the 
same, he held in his possession six hundred bonds of the said com- 
pany of a thousand dollars each, secured by said mortgage, and he 
held the same as collateral security for over $180,000 due to him 
from said company ; that only 2,974 of said bonds, as he is informed 
and believes, were at or about the same time in the possession or 
under the control of the said Elwell or the said secretary of the said 
company in the city of New York, but that 1,105 of the same had, 
together with others of said bonds, for a long time previous to that 
date, been transferred and delivered to some party in the city of 
London by said company, and all except the said 1,105 bonds had 
been finally sold or disposed of in said London or given away to said 
laintiff Sickles or returned to said company, and that the said 1,105 
nds had been. transferred to some parties in London for money 
borrowed upon the same, and this defendant, at the request of the 
said company, had advanced a large amount of money to the said 
rties in London to redeem said bonds, and, on the payment by 
1im of said money, the same were shi — from London to this 
port and delivered to this defendant — y him put in the posses- 
sion of said Elwell, in the city of New York, as secretary of the said 
company. 

He denies that after said 8th day of July, 1876, he was the custo- 
dian of any bonds whatever for said company, but that he held the 
said six hundred that had been transferred and delivered to him 
by said company as collateral security for said money advanced on 
the credit of said collateral by him to them for their use, and he 

denies that after said Sth day of July he owed any duty what- 
1003 soever to said company, as he was neither an officer nor di- 
rector nor employee of the same. 


* ' 
a. a eee, oe Cees ö 8 * r. 4 
* : 


oe a! a * — * * * 3 8 nnn 8 * „ 
* 5 7 


Sixth. He denies each and every allegation in article sixth of said 
complaint except as hereinafter specifically admitted or stated. 

He alleges that on said 8th day of July, 1876, after he had resi 
as director and as managing director and said resignations had been 
accepted and the vacancies caused by thoee resignations duly filled, 
the said company was then and had been for a long time indebted 
to him in a large amount for moneys advanced by him to said com- 
pany from time to time and obtained by said company from him 
from time to time under various pretenses and for various purposes 
and for the use of his rolling stock on said road, and he fad pre- 
sented his accounts and demands to the board of directors of said 
company for audit, adjustment, and settlement, and they had audited 
and adjusted the same and found that there was justly due and pay- 
able from the said company to this defendant on the 8th day of 
July, 1876, the sum of $185,558.19; that by order of the board of 
directors of said company the said company, on or about July 8th, 
1876, executed and delivered to this defendant its promissory notes, 
due on demand, for said amount so audited, allowed, and found 
due from said company to this defendant, namely, one note for 
$137,712.59, one note for $33,501.09, and one note for 814,374.51, 
and secured the said notes by authorizing this défendant, in case 
they were not paid, to sell the said six hundred first-mortgage bonds 
of the said company held by him as collateral security to suid in- 

debtedness or so many thereof as might be necessary, either 

1004 at public or private sale, without previous notice to the com- 

ny, in the city of New York; and, if sold at public sale, 

authorized this defendant to become himself the purchaser of said 
bonds if he should elect so to do. 

That the said three promissory notes, amounting to $185,588.19, 
were each due on demand. 

That on the 17th day of July, 1876, he demanded of said company 
the payment of said notes and payment was refused ; whereupon he 
commenced suit upon the same in the court of common pleas in and 
for the city and county of New York. 

That, as he is informed and believes, the said company, after the 
commencement of said suit, held a meeting of the board of direct- 
ors to consider the sume, and retained counsel to defend said suit, 
and obtained from the attorney of the plaintiff an extension of time 
to answer, but finding that they had no ible defence whatever to 
said suit or any part thereof this defendant, on or about the 12th 
day uf August, 1876, obtained judgment therein against said com- 
pany for the sum of $186,779.05 damages and costs. 

That said judgment was duly docketed and public notice of entry 
. the same appeared in the newspapers in the city of New York at 
the time. 

That on or about the 11th day of said August, and before the 


entry of said judgement, he attached in said action, in the city of New — 


York, as the property of the said railroad company 2,974 of said 
first-mortgage bonds, making, with the 600 that he held as collat- 
eral, 3,574 of said bonds. 

That on the entry of said judgment he ordered said 600 bonds, 
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held by him as collateral to the indebtedness upon which said judg- 
ment was obtained, to be sold by public auction, in the city 
1005 of New York, after due and public notice of said sale, and the 
same were sold on the 19th day of August by public auction, 


and were knocked down to and bought by him at said sale at fifty 


dollars per bond, that being the highest bid and he being the highest 
bidder, and the said 600 bonds were duly transferred and delivered 
to him as the purchaser thereof, and he now owns and holds the 
same and has ever since said 19th day of August, 1876. The amount 
of said sale of said 600 bonds, to wit, $30,000, less the necessary ex- 
penses of said sale, were by him credited upon the said judgment 
and indebtedness for which he had held the said 600 bonds as col- 
lateral security. 

That after the said sale of said 600 bonds, the said judgment not 
being fully paid by the proceeds of the sale, the sheriff of the city 
and county of New York proceeded to sell, under an execution is- 
sued on said judgment, at public auction, after having duly adver- 
tised the same according to law, the said 2,974 first-mortgage bonds 
so as aforesaid attached by him, and at said sale the said 2,974 
bonds were knocked down to this defendant at fifty dollars per bond, 
that being the highest sum bid and he being the highest bidder, and 
the same were transferred and delivered to this defendant and he 
now owns and holds the same, and the proceeds of the said sale, 
$148,700, less the proper costs and expenses of the same, were duly 
credited upon the balance remaining unpaid of said judgment. 

That the said railroad company had due and formal notice of all 
of said proceedings and of said sales, and the sdid suit-and the said 
attachment. The said judgment and the said sales wers all conducted 
openly and publiely and in the usual manner of such sales, and with 

the full knowledge of said company. 
1006 Seventh. He denies each and every allegation in article 

7th of said complaint contained, but alleges that he has no 
intention of selling or disposing of the said bonds or any part thereof, 
and that he holds the same for the purpose, on the sale under 
foreclosure of the said railroad and its franchises, of presenting the 
same to the proper officer of the court under whose charge the said 
sale shall take place, to be surrendered up and cancelled on his 
— pro rata with the other bondholders, his legitimate and 
proper dividend out of the proceeds of the said foreclosure, or such 
sum as said court shall award to him thereon. 

That as to the 2,974 bonds attached by him in said action and 
sold under execution, and bought as aforesaid by him at $50 per 
bond, he is ready and willing to surrender them up to the company, 
or to any other party to whom the court shall direct, on receiving 
the $50 per bond which he paid for the same, together with interest 
on said $50 per bond, from the said 19th day of August, at the rate 
of 7 per cent. 

Eighth. As to the allegations in the eighth article of said com- 
ore in relation to said trustees, Ashbel Green and William Bond, 

e has no knowledge or information sufficient to form a belief, and 
therefore leaves the plaintiffs to their proofs. 


That as to the other allegations of said article eight of said com- 
aint, he denies each and every one of the same and alleges that he 
1as had nothing whatever to do with the affairs of the said company 

or exercised any control over it in any way since the 8th day of aly, 

1876, or that he has ever at any time confused or entangled its 
affairs or suspended or superseded its ordinary co 

1007 management, and that if the said railroad company has de- 
clined to take any action against this defendant it is because 

every officer of said company who is at all conversant with its affairs 

knows that the claims of this defendant are just, equitable, and right 

in every particular. zee 

Ninth. He denies each and every allegation in the ninth article 
of said complaint contained. 

Tenth. As a separate and distinct defense to said action, defend- 
ant alleges that long before the commencementof this action the said 
trustees under said mortgage, Ashbel Green and William Bond 
under and in accordance with the terms and conditions of the said 
mortgage and in pursuance of the powers therein and thereby con- 
ferred upon them, commenced a suit for the foreclosure of the said 
mortgage or trust deed under which said bonds were issued in the cir- 
cuit court of the United States for the district of Michigan, in which 
district and within the jurisdiction of which court said railroad is 
located, and the said United States circuit court obtained jurisdic- 
tion of the whole subject-matter and is entirely competent to adjudi- 
cate and necessarily will adjudicate and determine all of the nghts 
and W between all the bondholders under said mortgage or 
trust deed, and especially all rights and equities relating to said 
2,974 bonds and said 600 bonds now held by this defendant. 

Eleventh. That he is able to respond, in either real or personal 
property, — an amount many times the value of all of said 

nds. 
1008 § Wherefore he demands that the complaint as against him 
be dismissed with costs. 
HAWKINS & COTHREN, 
Att’ys for Def t, Benjamin Richardson. 


City AND County or New York, 88: 


Benjamin Richardson, being duly sworn, says that he is one of 
the defendants in the above-entitied action ; that the foregoing sep- 
arate answer is true of his own knowledge, except as to matters 
therein stated on information and belief, and as to such matters he 


believes it to be true. 
BENJAMIN RICHARDSON. 


Sworn to before me this 9th day of March, 1877. 
J. WORDEN GEDNEY, 


Notary Public, Kings Co. 
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Notice of Appearance. 
Supreme Court, City and County of New York. 


Danie E. SicxLxs and Others 
against 
Tne Cnicaco, SAGINAW AND CANADA R. R. Co., Impleaded, &c. 


Sin: Please to take notice that the defendant, The Chicago, Sagi- 
naw and Canada R. R. Co., appears in this action, and that I 
1009 am retained as attorney for the same therein, and demand 
that all papers in this action be served on me at my office, 

No. 3 Broad street (Drexel building), New York, April 21st, 1877. 

Yours, &c., B. W. HUNTINGTON, 
Attorney for said Defendant, No.3 Broad Street, 
(83 & 84 Drexel B’ld’g), N. T. City. 


To Elihu Root, Esq., plaintiff's attorney. 


The Answer of the Defendants, Ashbel Green and William Bond. 
Supreme Court. 


DANIEL E. Sick xs ei al. i 
against s 
BENJAMIN RicHAarpson, ASHBEL GREEN, and WILLIAM Bonp, Im- 
pleaded with Others. 


I. They admit the allegations in first and fourth subdivisions of 
the complaint. 

II. They have no knowledge or information sufficient to form a 
belief as to any of the allegations contained in the second, third, 
fifth, sixth, and seventh allegations of the complaint, except that 
they admit that they never received any notice of the alleged action 
in the court of common pleas of the sale mentioned in the seventh 

subdivision of the complaint. 
1010 III. They admit the making of the mortgage alleged in 
the complaint and answer, and a copy thereof is hereunto an- 
nexed marked Exhibit A. | 

IV. They admit that the defendant, William Bond, resides in the 
city of New York and that the defendant, Ashbel Green, has an 
office in the city of New York. 

V. The defendants deny each and every allegation contained in 
the eighth subdivision of the complaint, except so fur as it is in- 
tended to allege that they are willing in all things to fulfill their 
duties and obligations as trustees under the trust deed aforesaid, and 
that they have not taken proceedings in the State of New York 
against the defendant Richardson, and say that one of the reasons 
for refraining from so doing is that they have commenced a suit in 


ae 


R 


the circuit court of the United States for the district of Michigan 
for the foreclosure of the said trust deed “ Exhibit A” hereto annexed, 
and that in the said suit, as they are advised and believe, the vari- 
ous questions which have been raised in this case will be presented 
for adjudication and the rights of the several parties determined. 
ALEXANDER & GREEN, 
Defendants’ Attorneys. 


City anp County or New York, 88: 


Ashbel Green and William Bond, being duly severally sworn, 
say and each for himself says that he is one of the defendants. 
named in the foregoing answer; that he has read the said an- 

swer and the same is true of his own knowledge, except as to 
1011 the matters therein stated on information and belief, and as 
to those matters he believes it to be true. 
WILLIAM BOND. 


Sworn to before me this 9th day of January, 1877. 
CHAS. C. DEMING, 
Notary Public (65),.New York Co. 


“Exnisit A.” 


This indenture, made the twenty-first day of May, A. D. eighteen 
hundred and seventy-three, by and between The Chicago, Saginaw 
and Canada Railroad Company, a corporation formed and existing 
under and by virtue of the laws of the State of Michigan, party of 
the first part, and Ashbel Green, of Tenafly, New Jersey, and Wil- 
liam Bond. of the city and State of New York, trustees, parties of 
the second part, witnesseth : 

Whereas the Chicago, Saginaw and Canada Railroad — 
the party of the first part, for the purpose of constructing its rai 
road between the cities of Grand Haven and St. Clair, in the State 
of Michigan, and for the purchase of the right of way and the con- 
struction of all branches, depots, station-houses, buildings, and ap- 
purtenances necessary for the proper use of said railroad, and for 
all other legitimate expenditures of the said party of the first part, has 
duly and legally resolved to borrow money by means of mortgage 
bonds and to issue and sell such bonds to an amount not exceedi 

five million five hundred thousand dollars, which bondsshoul 
1012 be secured by a mortgage or deed of trust in the terms hereof, 

conveying all the property and franchises of the said party 
of the first part to the parties hereto of the second part, in trust for 
that purpose, and that such bonds should be substantially and in 
manner and in form as follows—that is to say : 
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$1,000 or £200. $1,000 or £200. 
UNrrRED Srates or AMERICA, State of Michigan. 
First-Mortgage Gold Bond. 


Interest seven per cent. per annum, payable in gold, semi-annually, 
in New York or London at holder’s option. 


Know all men by these presents that the Chicago, Saginaw and 
Canada Railroad Company is indebted to Ashbel Green and William 
Bond or the bearer hereof in the sum of one thousand dollars of the 
gold coin of the United States of America, which sum of one thou- 
sand dollars, in United States gold coin or, at the option of the 
holder, two hundred pounds British sterling, the said railroad com- 
pany promises to pay to the bearer hereof on the first day of May, in 
the year one thousand nine hundred and three, with interest at the rate 
of seven per cent. per annum in gold coin or sterling as aforesaid, free 
from any United States Government tax, payable semi-annually on the 
first day of May and November in each year upon presentation and 
surrender of the coupons hereto annexed as they severally become 
due. In case of non-payment of interest which shall have become 
payable and shall have been demanded for six months after such 

demand the principal of this bond shall thereupon become 
1013 due and payable in the manner and with the effect provided 
in the mortgage or deed of trust hereinafter mentioned. 

This bond is one of a series of five thousand five hundred bonds, 
each of one thousand dollars, numbered from one, to five thousand 
five hundred, amounting in the aggregate to five million five hun- 
dred thousand dollars, all of which bonds are of like tenor herewith 
and equally secured by a trust deed or mortgage of even date here- 
with, made by the said The Chicago, Saginaw and Canada Railroad 
Company to Ashbel Green and William Bond, as trustees, and con- 
veying to such trustees the entire railroad of said company, con- 
structed or to be constructed, together with the franchises, equip- 
ments, privileges, télls, income, property, real and personal, and 
profits of the said company, as more particularly therein mentioned 
and described. 

This bond shall not become obligatory until authenticated by the 
certificate of the said trustees. 

In testimony whereof the said company has caused its corporate 
seal to be hereunto affixed and these presents to be executed by its 
president and attested by its secretary the twenty-first day of May, 
A. D. eighteen hundred and seventy-three. 

THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
By —— —, President. 


Attest: —— ——-,; Secretary. 


Coupon. 
The Chicago, Saginaw and Canada Railroad Company, on the first 


day ——, —, will pay to bearer thirty-five dollars in United 
1014 States gold coin at its agency in the city of New York, or 

seven pounds sterling at its agency in London, England, 
being six months’ interest on bond No. —. 


— —, Secretary. 


That such bonds should have the following endorsement placed 
upon the back thereof: “This bond may be registered in the owner’s 
name on the company’s books in the city of New York or at any 
other place which the company may determine, such registry being 
noted on the bond by the company’s transfer agent, after which no 
transfer shall be valid unless made on the —— books by the 
registered owner and similarly noted on the bond; but the same 
may be discharged from registry by being transferred to bearer, 
after which it shall be transferable by delivery, but it may be again 
registered as before. The registry of the bond as above shall not 
restrain the negotiability of the coupons by delivery — hut 
the coupons may be surrendered and the interest made payable to 
the registered owner of the bond.” 

And that such bonds should be duly executed by and under the 
seal of the said party of the first part, signed and attested by its 
president and secretary, and the coupons authenticated by or with 
the name of the said secretary. 

And that such bonds should, after such execution, be delivered to 
the said parties of the second part, who shall, within the terms 
hereof, sign the following certificate: 


We hereby certify that the within bond is one of the five thou- 
sand five hundred bonds of one thousand dollars gold or two 

1015 hundred pounds sterling each, secured by the indenture of 
mortgage therein mentioned, which mortgage has been duly 
executed, delivered, and recorded. 


. Seale 


And that such certificate upon each bond so signed by the trus- 
tees shall be sole and conclusive proof that the said bond is secured 
by this indenture : 

Now, therefore, this indenture witnesseth: That the party of the | 
first part, in consideration of the premises and of one dollar to it in 
hand paid, the receipt whereof is hereby acknowledged, and in order 
to secure the payment of the principal and interest of the bonds 
aforesaid, issued or to be issued as herein recited and provided, and 
every part of the said principal and interest as the same shall be- 
come payable, according to the tenor of the said bonds, and of the 
coupons or interest warrants thereto attached, has given, granted, 
bargained, sold, transferred, enfeoffed, aliened, assigned, set over, 
released, conveyed, and confirmed, and by these presents does give, 
grant, bargain, sell, transfer, enfeoff, alien, assign, set over, release, 
convey, and confirm, unto the parties of the second part and the sur- 
vivor of them, their successors, heirs, and assigns, the railroad of the 
said party of the first part, now owned and acquired or hereafter ac- 
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quired by it in the State of Michigan, running from the city of 

Grand Haven, in the county of Ottawa, in said State, through the 

county of Muskegon, by way of Fruitport, through the counties of 

Newaygo, Kent, Montcalm, Gratiot, Saginaw, Tuscola, Genesee, La- 
peer,and Macomb, to the city of St. Clair, in the county of St. 

1016 Clair, in the State of Michigan, the length of which shall be 
two hundred and twenty miles, as near as may be. 

And also all bridges now owned or hereafter erected by the said 
party of the first part, and also all the railroads, branches, rights of 
way, depot grounds, land, all depots, station-houses, engine-houses, 
car-houses, freight-houses, grain-houses, wood-houses, coal-houses, or 
other buildings, and all leases, and all fences, trestles, bridges, and 
culverts appertaining to the railroad above conveyed, and all car 
shops and machine shops; also all kinds of machinery and tools 
now held or hereafter to be acquired for use in connection with the 
said railroad, including all locomotives, tenders, cars, or other roll- 
ing stock and equipment, and all implements, fuel, and materials 
for the construction, operating, repairing, or replacing the said rail-_ 
road or branches, and also all franchises connected with or relating 
to the said railroad which are now held or may hereafter be acquired 
by the said party of the first part, and all franchises or property now 
or hereafter belonging or appertaining to the party of the first part, 
together with all and singular the tenements and appurtenances 
thereunto belonging, and the reversions, remainders, tolls, incomes, 
rents, issues, and profits thereof, and also all the estates, rights, title, 
and interest whatsoever, as well at law as in equity, of the said party 
of the first part of, in, and to the same: 

To have and to hold all and singular the premises, rights, fran- 
chises, property, real and personal, aforesaid, with the appurtenances, 
unto the said Ashbel Green and William Bond, trustees, the parties 
of the second part, and the survivors of them and their heirs, suc- 

cessor or successors, or assigns, in trust, however, for the per- 
1017 son or persons, firm or firms, and bodies politic or corporate 

who shail at any time become and be from time to time the 
purchasers or holders or owners of the said bonds or any or either 
of them, and for the purposes and on the conditions herein ex- 
pressed ; subject, however, to the possession and management of said 
railroad and property, including rents, incomes, issues, and profits 
aforesaid, by said party of the first part, its successors or assigns, so 
long as no default shail be made in the payment of either principal 
or interest of the bonds or any of them, and so long as said party of 
the first part shall well and truly observe, keep, and perform all and 
singular the covenants and conditions in said bonds and in this in- 
denture expressed to be observed, kept, or performed by or on behalf 
of said party of the first part. : 

And it is declared that the trusts, uses, purposes, and conditions 
upon which the premises, rights, franchises, and property, real and 
personal, aforesaid are conveyed to and are to ad, held, and 
disposed of by the said parties of the second part are as follows— 
that is to say : 

First. The party of t ac first part shall make and execute and the 


ASHBEL GREEN AND WILLIAM BOND, 4¢., ET AL. 439 


trustees, parties of the second part, shall certify or countersign of the 
bonds to be secured hereby an aggregute amount equal to the 
amount of five million five hundred thousand dollars, and no greater 
amount of such bonds shall be issued by the party of the first part 
or — > by the said trustees under this indenture of mort- 
gage or deed of trust. 
Second. Until default shall be made in the payment of 
1018 principal or interest of the said bonds or some of them, or until 
default shall be made in respect to something by these pres- 
ents required to be done, observed, performed, or kept by the party of 
the first part, the said party of the first part shall be suffered and per- 
mitted to possess, manage, operate, and enjoy the said hereinbefore 
described franchises, property, railroads, and every part thereof, 
with the equipments thereof and the appurtenances thereunto be- 
longing, and to take and use the tolls, incomes, rents, issues, and 
profits thereof in the same manner and with the same effect as if 
this deed had not been made; and the party of the first part shall 
also have full power from time to time to dispose of, according to its 
discretion, such portion of the equipment, machinery, and imple- 
ments at any time held or acquired for the use of the said railroad 
as may have become unfit for such use, replacing the same by new, 
which shall then become subject to the operation of these presents, 
and which shall be expressly conveyed to said trustees, subject to 
such operation on their demand. 

Third. If the party of the first part shall well and truly pay the 
principal of the said bonds and every of them and all interest 
thereon, when the same shall become payable, according to the 
tenor of the said bonds and the coupons issued therewith, and shall 
well and truly observe, perform, and keep all and singular the sev- 
eral things herein —— to be by it perſormed or kept, aecurding 
to the true intent and meaning of these presents, then and in that 
case all the estate, right, title, and interest of the said parties of the 
second part, their heirs, successor or successors, in the trust hereby 
created, shall cease, determine, and become void; otherwise the 

same shall be and remain in full force and virtue. 
1019 Fourth. In case default shall be made in the payment of 

any interest on any of the aforesaid bonds issued or to be 
issued, according to the tenor hereof, or of the coupons thereto an- 
nexed, or in any requirement to be done or kept by the party of the 
first part, and in case such default shall continue for the period of 
six months, it shall be lawful for the said trustees, the parties of the 
second — rsonally or by their attorney or agent, to enter into or 
upon all and singular the railroads and — hereby conveyed 
or intended to be conveyed and each and every part thereof, and to 
have, hold, and use the same, operating, by their superintendents, 
managers, receivers, or servants or other attorney or agent, the said 
railroad and conducting the business thereof, and making from 
time to time all repairs and replacements and such useful altera- 
tions, additions, 222 — thereto as may seem to them to 
be judicious, and collect and receive all tolls, freights, incomes, rents, 
issues, and profits of the same and of every part thereof, and, after de- 
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ducting the expenses of operating the said railroad and conducting 
its business, and of all the said repairs, replacements, alterations, ad- 
ditions, and improvements, and all payments which may be made 
for taxes, assessments, charges, or liens prior to the lien of these 
presents upon the said railroads and premises or any part thereof, 


to apply the moneys arising as afuresaid to the payment of interest 


upon said bonds in the order in which said iuterest shall have be- 
come or shall become due ratably to the persons holding the cou- 
pons evidencing the right to such interest, and, after paying all in- 
terest which shall have become due, to apply the same to the satis- 
faction of the principal of the said bonds which may be at that time 
due and unpaid ratably and without discrimination or prefer- 
ence. 
1020 Fifth. In case default shall be made as aforesaid or in case 
default shall be made in the payment of the principal of any of 
the said bonds or any part thereof and in case any such default shall 
continue for the period of six months it shall be lawful for the said 
trustees, the parties of the second part, after entry as aforesaid or 
other entry or without entry, personally or by their attorney or agent, 
to foreclose the equity of redemption to the property hereby con- 
veyed by judicial intervention or legal proceedings or to sell and 
dispose of all and singular the railroad and premises hereby con- 
veyed or intended so to be or of any part of the same from time to 
time, at public auction, at the front door of the court-house, in the 
city of Grand Haven, in the county of Ottawa, in said State of Mich- 
igan, and at such time or times as they may appoint, having first 
given notice of the time and place of such sale or sales by advertise- 
ments, to be published not less than once a week for twelve,succes- 
sive weeks, in one or more newspapers printed in the city of New 
York, in the State of New York, and in the county of Ottawa, in the 
State of Michigan aforesaid, and wherever else and as required by law, 
and to adjourn the said sale or sales from time to time, in their dis- 
cretion, and, if so adjourning, to make the same at the time and 
place to which the same may be so adjourned, and, upon any such sale, 
to make and deliver to the — or purchasers of the propert 
so sold good and sufficient deed or deeds in law for the same; which 
sale made as aforesaid shall be a perpetual bar, both in law and 
equity, against the party of the first part and all persons or corpora- 
tions whomsoever lawfully claiming or to claim the said rail- 
1021 roads and premises so sold or any part thereof by, from, 
through, or under it; and after deducting from the proceeds 
of any such sule just allowances for all disbursements and expenses 
of the said sale, including attorney’s and counsel fees of ten thou- 
sand dollars, and all other expenses, advances, or liabilities which 
may have been made or incurred by the said trustees in operating 
and maintaining the said railroad or in managing its business while: 
in possession, and all payments which may have been made by it 
for taxes or assessments on the said premises or any part thereof, as 
well as compensation for their own services, to apply the said pro- 
‘ceeds to the payment of the principal of such of the aforesaid bonds 
as may be at that time unpaid, whether or not the same shall pre- 
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viously have become due, and of the interest which shall at that 
time have accrued on the said principal and be unpaid without dis- 
crimination or preference ratably to the aggregate amount of such 
unpaid principal and accrued and unpaid interest; and if, after sat- 
isfaction thereof, a surplus of the said proceeds shall remain to pay 
over the same to the said party of the first part or to whomsoever 
may be lawfully or equitably entitled to receive the same or as some 
court of competent jurisdiction shall direct ; and it is hereby declared 
that the receipt of the said trustees shall be sufficient discharge to 
the purchaser or purchasers of the premises for his or their purchase- 
money, and that such purchaser or purchasers, his or their hei 
executors, administrators, or assigns, shall not, after payment thereof 
and having such receipts, be liable to see to its being applied upon 
or for the trusts aud purposes of these preserts or in any manner 

whatsoever be answerable for any loss, misapplication, or non- 
1022 application of such purchase-money or any part thereof or 

be obliged to inquire into the necessity, expediency, or au- 
thority of or for any such sale. 

Sixth. In case any default shall be made in the payment of any 
of the said coupons or semi-annual interest upon any of the afore- 
said bonds at the time and in the manner designated in the cou- 
pons issued therewith, provided the said coupon has been presented 
and the payment of the interest therein specified has been demanded, 
and in case such default shall continue for the period of six months 


- after the said coupons shall have become due and payable, then and 


thereupon the principal of all the bonds secured hereby shall, at the 
election of the trustees, the parties of the second part, become im- 
mediately due and payable, anything contained in the said bonds 
to the contrary notwithstanding ; but a majority in interest of the 
holders of said bonds may, by an instrument in writing signed by 
such majority before the interest in arrears shall be paid, instruct 
the trustees to declare the said principal to be due or to waive the 
right so to declare on such terms and conditions as such majority 
shall deem proper ur may annul or reverse the election of the trus- 
tees, provided that no action of the trustees or bondholders shall ex- 
tend to or be taken to affect any subsequent default or to impair the 
rights resulting therefrom. 

Seventh. The party of the first part shall from time to time and 
at all times hereafter and as often as thereunto requested by the 
trustees, the parties of the second part, execute, deliver, and acknowl- 
edge all such further deeds, conveyances, and assurances in the law 

for the better assuring the trustees upon the trusts herein ex- 
1023 pressed, the said railroad and the equipments and appurte- 

nances hereinbefore mentioned or intended to be conveyed, and 
all franchises now held or hereafter acquired as by the trustees or 
by their counsel learned in the law shall be reasonably advised, de- 
vised, or required. 

Eighth. Thetrustees shall have full power, in their discretion, upon 
the written request of the party of the first part, to convey, by way 
of release or otherwise, to the person designated by the said com- 
pany a acquired in any way or held for sale for the pur- 
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ducting the expenses of operating the said railroad and conductin 

its business, and of all the said repairs, replacements, alterations, ad- 
ditions, and improvements, and all payments which may be made 
for taxes, assessments, charges, or liens prior to the lien of these 
presents upon the said railroads and premises or any part thereof, 


upon said bonds in the order in which said iuterest shall have be- 
come or shall become due ratably to the persons holding the cou- 
pons evidencing the right to such interest, and, after paying all in- 
terest which shall have become due, to apply the same to the satis- 
faction of the principal of the said bonds which may be at that time 
due and unpaid ratably and without discrimination or prefer- 


ence. 
1020 Fiſth. In case default shall be made as aforesaid or in case 
default shall be made in the payment of the principal of any of 
the said bonds or any part thereof and in case any such default shall 
continue for the period of six months it shall be lawful for the said 
trustees, the parties of the second part, after entry as aforesaid or 
other entry or without entry, personally or by their attorney or agent, 
to foreclose the equity of redemption to the property bereby con- 
veyed by judicial intervention or legal proceedings or to sell and 
dispose of all and singular the railroad and — hereby con- 
veyed or intended so to he or of any part of the same from time to 
time, at public auction, at the front door of the court-house, in the 
city of Grand Haven, in the county of Ottawa, in said State of Mich- 
igan, and at such time or times as they — appoint, having first 
given notice of the time and place of such sale or sales by ad vertise- 
ments, to be published not less than once a week for twelve, succes- 
sive weeks, in one or more newspapers printed in the city of New 
York, in the State of New York, and in the county of Ottawa, in the 
State of Michigan aforesaid, and wherever else and as required by law, 
and to adjourn the said sale or sales from time to time, in their dis- 
cretion, and, if so adjourning, to make the same at the time and 
place to which the same may be so adjourned, and, upon any such sale, 
to make and deliver to the purchaser or purchasers of the propert 
so sold good and sufficient deed or deeds in law for the same; which 
sale made as aforesaid shall be a perpetual bar, both in law and 
equity, against the party of the first part and all persons or corpora- 
tions whomsoever’ lawfully claiming or to claim the said rail- 
1021 roads and premises so sold or any part thereof by, from, 
through, or under it; and after deducting from the proceeds 
of any such sule just allowances for all disbursements and expenses 
of the said sale, including attorney’s and counsel fees of ten thou- 
sand dollars, and all other expenses, advances, or liabilities which 
may have been made or incurred by the said trustees in operating 
and maintaining the said railroad or in managing its business while 
in possession, and all payments which may have been made by it 
for taxes or assessments on the said premises or any part thereof, as 
well as compensation for their own services, to apply the said pro- 
ceeds to the payment of the principal of such of the aforesaid bonds 
as may be at that time unpaid, whether or not the same shall pre- 


to apply the moneys arising as afuresaid to the payment of interest 


out -~ }~ 


ASHBEL GREEN AND WILLIAM BOND, 40, ET AL. 441 


viously have become due, and of the interest which shall at that 
time have accrued on the said principal and be unpaid without dis- 
crimination or preference ratably to the aggregate amount of such 
unpaid principal and accrued and unpaid interest; and if, after sat- 
isfaction thereof, a surplus of the said proceeds shall remain to pay 
over the same to the said party of the first part or to whomsoever 
may be lawfully or equitably entitled to receive the same or as some 
court of competent jurisdiction shall direct ; and it is hereby declared 
that the receipt of the said trustees shall be sufficient discharge to 
the purchaser or purchasers of the premises for his or their purchase- 
money, and that such purchaser or purchasers, his or their hei 
executors, administrators, or assigns, shall not, after payment thereof 
and having such receipts, be liable to see to its being applied upon 
or for the trusts aud purposes of these presents or in any manner 
whatsoever be answerable for any loss, misapplication, or non- 
1022 application of such purchase-money or any part thereof or 
be obliged to inquire into the necessity, expediency, or au- 


. thority of or for any such sale. 


Sixth. In case any default shall be made in the payment of any 
of the said coupons or semi-annual interest upon any of the afore- 
said bonds at the time and in the manner designated in the cou- 
pons issued therewith, provided the said coupon has been presented 
and the payment of the interest therein specified has been demanded, 
and in case such default shall continue for the period of six months 


- after the said coupons shall have become due and payable, then and 


thereupon the principal of all the bonds secured hereby shall, at the 
election of the trustees, the parties of the second part, become im- 
mediately due and payable, anything contained in the said bonds 
to the contrary notwithstanding ; but a majority in interest of the 
holders of said bonds may, by an instrument in writing signed by 
such majority before the interest in arrears shall be paid, instruct 
the trustees to declare the said principal to be due or to waive the 
right so to declare on such terms and conditions as such majority 
shall deem proper ur may annul or reverse the election of the trus- 
tees, provided that no action of the trustees or bondholders shall ex- 
tend to or be taken to affect any subsequent default or to impair the 
rights resulting therefrom. . 

Seventh. The party of the first part shall from time to time and 
at all times hereafter and as often as thereunto requested by the 
trustees, the parties of the second part, execute, deliver, and acknowl- 
edge all such further deeds, conveyances, and assurances in the law 

for the better assuring the trustees upon the trusts herein ex- 
1023 pressed, the said railroad and the equipments and appurte- 

nances hereinbefore mentioned or intended to be conveyed, and 
all franchises now held or hereafter acquired as by the trustees or 
by their counsel learned in the law shall be reasonably advised, de- 
vised, or required. 

Eighth. Thetrustees shall have full power, in their discretion, upon 
the written request of the party of the first part, to convey, by way 
of release or otherwise, to the person designated by the said com- 
pany — acquired in any way or held for sale for the pur- 
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of stations, depots, shops, or other buildings, or which may 
— been held for a supply of fuel, gravel, or other materials, pro- 
vided, however, in each case that in the judgment of the trustees 
such land shall not be necessary for use in connection with the said 
railroad, and also to convey as aforesaid, on like request, any lands 
occupied by the track which may become disused by reasun of a 
change of the location of any station-house, depot, shop, or other 
building as the said company may deem it expedient to disuse or 
abandon by reason of such change, and to consent to any such 
change and to such other changes in the location of the track, de- 
pots, or other buildings as in their judgment shall have become ex- 
pedient, and to make and deliver the conveyances necessary to carry 
the same into effect, but any lands which may be acquired for per- 
manent use in substitution for any so released shall be vested in the 
trustees upon the trusts of these presents, and no property shall be 
released or conveyed which, in the judgment of the said trustees, 
shall * — or material to the security of the aforesaid 
3 nds. 
1024 Ninth. At any sale of the aforesaid property or any part 
thereof made to enforce the lien created by these presents, 
pursuant to the power herein granted or by judicial authority, the 
suid trustees may bid for and purchase, or cause to be bid for and 
urchased, the property so sold on behalf of all the holders of the 
nds secured hereby then outstanding in the proportion of the re- 
spective interests of such holders, provided they shall be requested 
by the holders of a majority of said bonds so to do, and provided 
that if all the property hereby conveyed be sold as aforesaid the 
price at which the purchases herein authorized may be made shall 
not exceed the whole amount of the bords then outstanding, with 
the interest accrued thereon, in behalf of which the said purchases 
shall he made, together with the expenses of sale; and if but a 
portion of the said property shall be sold it shall be at such price as 
shall be, in the judginent of the trustees, reasonable. 

Tenth. It is hereby declared and agreed that it shall be the duty 
of the trustees, upon proper indemnification against costs, compensa- 
tion, and expenses, to execute the power of entry hereby granted or 
the power of sale hereby‘granted, or both, or to take appropriate pro- 
ceedings in equity or at law to enforce the rights of the bondholders 
ones these presents, upon requisition in writing, as hereinafter spec- 
ified, viz: 

1. If the default be as to the interest or principal of any of the 
bonds aforesaid such requisition upon the said trustees shall be by 

holders of not less than twenty-five per centum of the said 
1025 bonds then outstanding; and, upon such requisition, it shall 

be the duty of the trustees to enforce the rights of the bond- 
holders under these presents, by entry, sale, or legal proceedings, as 
it being advised by counsel learned in law shall deem most expe- 
dient for the interest of all the holders of the said bonds. 

2. If the default shall be in the omission to comply with any other 
provision herein contained to be performed or kept by the said party 
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of the first purt, then and in such case the requisition shall be by the 
holders of fifty per centum of the bonds then outstanding. 

But it is expressly understood that such duty of the trustees shall 
be at all times subject to the power hereby declared of a majority in 
interest of the holders of the said bonds, by requisition in writing, 
signed by such majority, to instruct the said trustees to waive su 
default, or upon adequate indemnity as aforesaid to enforce their 
rights by reason thereof, provided that no action of the trustees or 
bondholders, or both, in waiving such default or otherwise, shall ex- 
tend to or be taken to affect any subsequent default or to impair the 
results arising therefrom. 

Eleventh. if is hereby expressly agreed that in case of the resigna- . 
tion, incapacity, or removal of any trustee, then the party of the first 
part and the remaining trustee are — empowered to appoint a 
successor to fill such vacancy, and if sai rties neglect to make 
such appointment or cannot agree, then said party of the first part is 

hereby empowered to apply to any court of record in the State 
1026 of Michigan of competent jurisdiction to appoint a suitable 
person or corporation to fill the vacancy created in man- 
ner aforesaid, and that such person or corporation so appointed 
trustee on his or its acceptance of such appointment shall have and 
and be vested with the same rights and power as trustee as 
e or it would have had and — or been vested with had he 
or it been originally made a purty of second part hereto, and shall 
perform the same duties in all respects; and until such appointment 
shall be so made in manner aforesaid, and notwithstanding any va- 
cancy as aforesaid, said remaining, surviving, acting, or competent 
trustee shall have full power and authority to execute each and all 
the trusts hereby created, and his acts in the premises shall be as 
legal, valid, and effectual in all respects and to all intents and pur- 
as if the same had been done and performed by both parties 

ereto of the second part. 

And in case such appointment shall be made in manner aforesaid 
the said party of the first part hereby covenants to make, execute, 
and deliver such other or further instruments, deeds, indentures, 
or assurances as may be necessary to enable the person or persons 
or corporation appointed to execute the trusts hereby created and 
declared as fully and perfectly in all respects as he or they could 
have executed the same if originally made a party or parties of the 
second part to this indenture. 

Twelfth. It is mutually agreed that the term or words “ trustees” 
and “said trustees” as used in this indenture shall be held. and 
construed to mean the trustee for the time being, whether all or any 
be original or new, and whenever a vacancy shall exist to mean 

the continuing trustee, and such trustee shall, during such 
1027 vacancy, be possessed of and be competent to exercise all 
powers granted by these presents to the parties of the second 


part. 

Thirteenth. It is further agreed that the said trustees shall not 
be answerable for any agent employed by them nor for anything 
except fur gross negligence or wilful default in the discharge of their 
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duties, nor shall either of said trustees be answerable for the acts, 
omissions, neglects, or defaults of the other. 

In witness whereof the said party of the first part has caused these 
presents to be executed by its president and attested by its secretary 
and its corporate seal to be hereto affixed, and the parties of the 
second part have hereto set their hands and seals as evidence of 
the acceptance of the within trust, the day and year first above 


mentioned. 
THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
[seat] By EDWARD L. CRAW, President. 


Attest : DWIGHT KLINCK, Secretary. 


SEAL. ASHBEL GREEN, 
SEAL. WILLIAM BOND, Trustees. 


1028 STtaTeE oF New York, Iss a 
City and County of New Torł, ° 


Be it remembered that on this twenty-first day of May, A. D. 1873, 
before me, Charles Nettleton, a commissioner of the State of Michi- 

n in and for the State of New York, residing in said city of New 

ork, personally appeared Edward L. Craw, the president of the 
Chicago, Saginaw and Canada Railroad Company, and Dwight 
Klinck, the secretary of the same company, to me respectively person- 
ally known to be such, who, being by me severally duly sworn, did 
depose and say that he, said Edward L. Craw, resided in the State of 
Michigan; that he, said Dwight Klinck, resided in the said State; 
that he, said Edward L. Craw, was the president and he, Dwight 
Klinck, was the secretary of the said company; that they know the 
corporate seal of said company ; that the seal affixed to the forego- 
ing instrument is such corporate seal; that it was so affixed thereto 
by order of the board of directors of said company, and that they, 
the said Edward L. Craw and Dwight Klinck, signed their names 
thereto by the like order as president and secretary of said company, 
respectively, and further acknowledged the same to be their own act 
and deed and the act and deed of said company. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this twenty-first day of May, A. D. 1873. 

CHARLES NETTLETON, 
Commissioner for Michigan in New York, 
117 Broadway, New York. 


State or New York, | 
City and County of New Port, *: 


Be it remembered that on this twenty-first day of May, in 

1029 the year eighteen hundred and seventy-three, before me, a 
commissioner of the State of Michigan, residing in New York, 
ersonally came Ashbel Green and William Bond, known to me to 
the grantees in the within conveyance named, and, I having first 
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made known to them the contents thereof, they severally acknowl- 
ed to me that * signed, sealed, and delivered the same as their 
voluntary act and — for the uses and purposes therein men- 


tioned. 
Iu witness whereof I have hereunto set my hand and affixed my 


official seal this twenty-first day of May, A. D. 1873. 
CHARLES NETTLETON, 


Commissioner for Michigan in New York, 
117 Broadway, New York. 


At a special term of the supreme court, held at the court-house, in 
the city of New York, on the 17th day of May, 1877. 


Present: Hon. G. C. Barrett, justice. 


DANIEL E. SIcKies e al. 
v8. 
BenJAMIN RICHARDSON, JoHN A. ELWELL, es al. 


On reading and filing the affidavit of Elihu Root, dated this day 
It is ordered that this action be, and it hereby is,.discontinued 
as against the defendant, John A. Elwell. 


A copy. 
* HENRY A. GUMBLETON, Clerk. 


1030 City Ax D County or New York, 88: 
Supreme Court, City and County of New York. 


DaniEL E. SicxLES ‘et al. 
v8. 
BENJAMIN RicHARpDsON, JOHN A. ELWELL, et al. 


Elihu Root, being duly sworn, says: 

Iam attorney for the plaintiffs in this action. The action has 
been commenced — a part of the defendants by due service 
and an injunction has been 3 and is now pending therein. 
The defendant, John A. Elwell, has not been served or appeared in 
the action, and has not been served with the injunction or any 
papers or orders therein. I have become satisfied that he is not a nec- 
essary party to the action, and the plaintiffs desire to discontinue as 


to him. 
ELIHU ROOT. 


Sworn to before me this 17th day of May, 1877. 
GEO. T. HANNING, 


Notary Public, N. Y. Co. 
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Danie E. Stickies, BENJAMIN F. Stevens and J. Frank Bower, 
William Enterman and John Bower, William Bower, Charles 
Bower, Executors, and Frederika Bower, Executrix, of John Bower, 
Deceased, Composing the Firm of John Bower & Company, Suing 
for Themselves and on Behalf of All Other. Persons Similarly Situ- 
ated and Having a Common Interest with Them, Plaintiffs, 

against 

BENJAMIN Ricnarpson, JoHn A. ELwWELL, Tue CHIcAdo, SAGINAW 


and Canada Railroad Company, Ashbel Green and William Bond, 


John Doe, and Richard Roe, Defendants. 


In this action, tried before the court without a jury, I make and 
file the following findings of fact and conclusions of law: 


Findings of Fact. 


First. That the defendant, The Chicago, Saginaw and Canada Rail- 
road Company, is, and at all times alleged in the complaint was, a 
corporation organized and existing under the laws of the State of 
Michigan and having an office for the transaction of business in the 

city of New York. 
1032 Second. That on the 15th day of May, 1873, the said rail- 

road company duly adopted a resolution to issue its bonds to 
the amount of five million five hundred thousand dollars, secured 
by a mortgage upon its property and franchises, as alleged in the 
first article of the complaint in this action; that on the 21st day of 
May, 1873, the president and secretary of the said company duly ex- 
ecuted five thousand and five hundred bonds of the said company for 
the sum of one thousand dollars each, amounting in the aggregate 
to the sum of five million five hundred thousand dollars, as alleged 
in the first article of the complaint; that on the same day the said 
railroad company duly executed and delivered to the defendants, 
Ashbel Green and William Bond, a deed of trust or mortgage, as 
alleged and described in the complaint, conveying to them all the 


property and franchises of the said corporation to secure the pay- | 


ment of the five million five hundred thousand dollars in bonds 
afuresaid ; that at the same time with the delivery of the said mort- 
gage the said five thousand five hundred bonds were delivered to 
the said trustees to be countersigned or certified by them, and the 
said trustees thereupon signed a certificate in the words and figures 
following—that is to say: 

“ We hereby certify that the within bond is one of five thousand 
five hundred bonds of one thousand dollars, gold, or two hundred 
pounds sterling, each, secured by the indenture of 8 therein, 
mentioned, which mortgage has been duly executed, delivered, and 
recorded.“ 

And the said trustees thereupon returned the said bonds so 

1033 certified by them to the officers of the said company, except- 
ing eleven of the said bonds retained by the trustees for their 
agreed compensation ; that the said mortgage contains the several 


| 
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clauses and provisions alleged in that behalf in the first article of 
the said complaint. 

Third. That the plaintiffs are the holders and owners of bonds to 
the amount of over one hundred and fifty thousand dollars, part 
and parcel af the five thousand five hundred bonds so executed and 
certified, and secured by the said mortgage and issued by the said 
railroad company, and that the said bonds were acquired by the 
plaintiffs for value before the Sth day of July, 1876. 

Fourth. That for more than one year next prior to the 8th day of 
July, 1876, the defendant, Benjamin Richardson, was a director of 
the said company; that for more than five months prior to the said 
Sth day of July, 1876, the said Richardson was managing director 
of the said company ; that for more than one year prior to the 8th 
day of July, 1876, the said Richardson was a member of the ex- 
ecutive committee of the board of directors of the said company; 
that ever since the month of January, 1876, William J. Kelly, of 
Philadelphia, has been the president of said company, and John A. 
Elwell has been secretar of the said — a 

Fiſth. That during the period when the defendant Richardson 
was managing director as aforesaid the principal management and 
control of the said company’s affairs was given up to and assumed 
and exercised by him as the active executive officer and manager of 

the company. 
1034 Sixth. That the said John A. Elwell was, during the period: 
in which all the transactions mentioned in the complaint 
occurred, the general and confidential agent of the said Richardson. 

Seventh. That on and prior to the 8th day of July, 1876, the said 
railroad company had become insolvent and unable to meet its cur- 
rent obligations as they became due, and had made default in the 
payment of interest on its outstanding bonds, which default had 
continued for a period of over six months, and the said company 
had ceased to prosecute the purposes for which it had resolved to 
borrow money by means of mortgage bonds, and the undertaking 
of the company had come to a condition which rendered its further 


progress impossible. 

Highth. That the defendant Richardson, on the 31st day of March, 
1875, entered into a contract with the said Chicago, Saginaw and 
Canada Railroad Company by which he agreed to advance to said 
company one hundred thousand dollars in his notes, at six and 
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twelve months, on the security of two hundred of said one-thousand- 


dollar bonds. He executed and delivered to the said company said 
notes and paid the same at maturity, and the said company, in con- 
sideration thereof, delivered to the said Richardson, pursuant to the 
said agreement, two hundred of said one-thousand-dollar bonds. 
Ninth. That on or about July 5th, 1875, the said Chicago, Sagi- 
naw and Canada Railroad Company passed a resolution authoriz- 
ing the borrowing of further sums of money of said defendant 
1035 Richardson on one hundred more of said one-thousand-dollar 
: bonds as security therefor, and the said Richardson loaned 
to the said company twenty-five thousand dollars and received 
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from said company, under said resolution, said one hundred of said 
one-thousand-dollar bonds as security for said loan. 

Tenth. That on or about the 3d day of August, 1875, the board 
of directors of the said Chicago, Saginaw and Canada Railroad Com- 
pany adopted the following resolution: 

“On motion, it was unanimously resolved that in consideration of 
the sum of money advanced by Benjamin Richardson, of New York, 
to this company, and of the sums hereafter to be advanced hy him 
for purposes of extending and equipment of the said road, as well 
as At advances made by him of every nature whatsoever, that an 
additional amount of three hundred of the company’s first-mortgage 
bonds of one thousand dollars each be conveyed to said Richardson, 
making a total of six hundred of said first-mortgage bonds of one 
thousand dollars each, as collateral security for the repayment to 
him of said sums so advanced, which sums shall bear interest at the 
rate of ten per cent. per annum, payable semi-annually on the first 
days of January and July of each year.” 

hat thereafter three hundred more of the said one-thousand- 
dollar bonds were delivered to the said Richardson, and that after 
the passing of the said resolution the said Richardson advanced to 
or on account of the said company at sundry times about forty-one 
or forty-two thousand dollars. 

Eleventh. That during the years 1875 and 1876 the Chicago, Sag- 

inaw and Canada Railroad Company hired from Benjamin 
1036 Richardson certain rolling stock, for which the said company 

agreed to pay him at the rate of four hundred and twenty- 
five ($425) dollars per month, and that the total rental of such 
rolling stock prior to the 8th day of July, 1876, amounted to four 
thousand nine hundred dollars ($4,900). . 

Twelfth. That upon the 8th day of July, 1876, none of the sums 
mentioned in the foregoing 8th, 9th, 10th, and 11th findings of fact 
had been paid by the Chicago, Saginaw and Canada Railroad Com- 
pany to Benjamin Richardson, and the said Richardson had in his 
possession, in the city of New York, all of the bonds mentioned in 
the said 8th, 9th, and 10th findings of fact, and being in all six 
hundred (600) of the said one-thousand-dollar bonds. 

Thirteenth. That on the 8th day of July, 1876, said Richardson 
presented to the board of directors of the Chicago, Saginaw and 
Canada Railroad Company his resignation as managing director 
and as director of the said company, which said resignation was in 
form accepted by them. 

Fourteenth. That on the said 8th day of July, 1876, at the same 
meeting at which his resignation was accepted, said Richardson 

resented to the board of directors of the said railroad company an 
itemized account of claims against the said company, including the 
moneys referred to in the foregoing 8th, 9h, 10th, and 11th findings 
of fact, and aggregating, with interest to the said 8th day of July, 
1876, the sum of $185,588.19, and that the said account was 

1037 thereupon allowed by the said board of directors at that sum; 
that at the same meeting the said board of directors passed a 
resolution reciting the company’s inability to pay said account and 
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authorizing and directing the secretary of the company “ to execute 
and deliver to said Richardson the promissory note or notes of the 
company for the amount of said indebtedness, with the accrued in- 
terest thereon, payable at such time as he could be able to agree 
upon with the said Richardson, the rate of interest not to exceed 7 
per cent., with an agreement embodied in such notes authorizing 
the holder thereof, in the event of same not being paid according to 
the terms thereof, to sell and dispose of said first-mortgage bonds (re- 
ferring to the 600 bonds aforesaid) at public or private sale and with 
or without notice.” , 

Fifteenth. That on the said 8th day of July, 1876, said John A. 
Elwell executed and delivered, as secretary of the said company, to 
Benjamin Richardson three promissory notes of the said company, 
each dated July 8th, 1876, and payable to the order of Benjamin 
Richardson, on demand, at No. 135 Broadway, New York, one of 
the said notes being for the sum of one hundred and thirty-seven 
thousand seven hundred and twelve dollars and fifty-nine cents 
($137,712.59), another thereof being for the sum of thirty-three 
thousand five hundred and one dollars and nine cents ($33,501.09), 
and the third thereof being for the sum of fourteen thousand three 
hundred and seventy-four dollars and fifty-one cents ($14,374.51), 
and the three aggregating the amount of the account presented by 
the said Richardson — allowed by the board of directors; that 

there was not included in said notes or any of them any 
1038 agreement or provision regarding the collateral security there- 

for or the sale of any bonds or other security (and that no 
agreement other than the said notes were made pursuant to said 
resolution). 

Sixteenth. That on the said 8th day of July, 1876, the said Benja- 
min Richardson and the said John A. Elwell and the said board of 
directors and each of them knew that the Chicago, Saginaw and 
Canada Railroad Company was insolvent, and was in the condition 
stated in the foregoing 7th finding of fact, and they each of them 
had then in contemplation the foreclosure and sale of all the prop- 
erty and franchises of the company under the mortgage aforesaid, 
and on that day steps were taken by the said Richardson and Elwell 
to procure the said foreclosure to be commenced. 

Seventeenth. That on or about the 17th day of July, 1876, said 
Richardson demanded from the said Elwell payment of the three 
promissory notes referred to in the foregoing 15th finding of fact, 
and ——— was reſused; that on the said 17th day of July, 1876, 
the defendant Richardson commenced an action in the court of 
common pleas in and for the city and county of New York against 
the said company by service of a summons and complaint upon 
said Elwell; that said Elwell and those acting with him appeared 
in the name of the company, the president never having been noti- 
fied, and the said Elwell employing the attorney who appeared for 
the company; that on the llth day of August, 1876, a warrant of 
attachment against the property of the said company was issued in 

said action; on the 2th day of August 1 — was taken 
1039 by 1 — — the said company and entered in the said 
—181 
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action in favor of said Richardson for the sum of $186,779.05 
damages and costs, and on the same day execution was duly issued to 
the sheriff of the city and county of New York upon the said judgment 
against the property of the said company ; that under and by virtue 
of the said warrant of attachment the said sheriff, on the 11th day 
of August, 1876, levied upon and took into his possession three thou- 
sand five hundred and seventy-four bonds of one thousand dollars 
each, part and parcel of the bonds aforesaid, twenty-nine hundred 
and seventy-four of which were in the possession of said Elwell in 
the city of New York, as secretary of said company, and six hun- 
dred of which were in possession of said Richardson in the city of 
New York. 

Eighteenth. That the twenty-nine hundred and seventy-four 
bonds which were levied upon by the sheriff in the possession of the 
said Elwell were the property of the said railroad company, and had 
never been issued or received any binding force or effect or become 
the obligation of the said company. 

Nineteenth. That the said six hundred of the said bonds which were 
levied upon by the sheriff in the possession of said Richardson were 
the property of the said railroad company, subject to such claims as 
the said Richardson had thereon, and had never been issued or re- 
ceived any binding force and effect or become the obligation of the 
said company otherwise than as constituting parts of the several 
contracts theretofore made between the said company and the said 

Richardson. 
1040 ‘Twentieth. That the said six hundred bonds which were 
in the possession of the said Richardson were voluntarily de- 
livered by him to the sheriff of the city and county of New. York 
under the said attachment against the said railroad company. 

Twenty-first. That the said sheriff, on receiving the said execu- 
tion, made and published the following notice according to law and 
in the World newspaper in the city of New York: 


“ Sheriff’s Sale. 


“ By virtue of a certain writ of execution to me directed and de- 
livered I will expose to sell at public vendue, on Saturday, the 19th 
day of August, 1876, at 12 o’clock noon, at the vestibule of the City 
Hall, in the city of New York, three thousand five hundred and 
seventy-four (3,574) bonds of the Chicago, Saginaw and Canada 
Railroad Company, each bond representing one thousand dollars. 

“JAMES FAY, Deputy Sheriff, 
“WILLIAM C. CONNER, Sheriff. 


Twenty-second. That on the 19th day of August, 1876, the said | 
sheriff proceeded to sell and did sell, under and by virtue of the 
said execution and pursuant to the said notice, the said thirty-five 
hundred and seventy-four bonds at public auction; that the. said 
Benjamin Richardson became the purchaser of all of the said bonds 
ut the said sale upon a bid of fifty dollars ($50) for each bond, mak- 
ing an aggregate sum, which appeared to be realized upon the said 


— 


— 


— ——— Game. — - 


N 


ASHBEL GREEN AND WILLIAM BOND, 40., RT AL. 451 


sale, of one hundred and seventy-eight thousand and seven 


1041 hundred dollars (8178, 700); that the said Richardson paid to 


the said sheriff the sum of twenty-two hundred and thirty- 
six dollars and eighty-eight cents ($2,236.88), being his poundage 
upon the said sum of $178,700, the purchase price of the whole of 
the said thirty-five hundred and seventy-four bonds and certain 
other commissions and charges, amounting, with said poundage, to 
the sum of 4,144.57, and the balance of the said $178,700, Being 
$174,555.43, was allowed to the said Richardson as purchaser by the 
sheriff and by the said Richardson as plaintiff to the sheriff, and 
was returned by the said sheriff as being made upon the said exe- 
cution ; that all of the said thirty-five hundred and seventy-four 
bonds of the Chicago, Saginaw and Canada Railroad Company 
were thereupon delivered by the said sheriff to the said Richardson 
as such purchaser, and remained in the possession of the said Rich- 
ardson until the commencement of this action. 

Twenty-third. That thereupon the attorney for the said Richard- 
son in the said action in the court of common pleas made and signed 
a receipt upon the said execution therein in the words and figures 
following—that is to say: 


Received from William C. Connor, sheriff, one hundred and sev- 
enty-four thousand five hundred and fifty-five p dollars, being the 
amount made on the within execution. 


Aug. 19, 76. 
J. & R. DAVIDSON, 
Plaintiff's Attorneys. 


Twenty-fourth. That thereupon the sheriff made and filed 

1042 in the customary form an account of the sale under the said 

execution in accordance with the facts as stated in the fore- 

going finding of fact, and the said sale was endorsed by the said 
Richardson’s attorney in the said action. 


Approved : 
J. & R. DAVIDSON, 
Plaintiff’s Attorneys. 

Twenty-fifth. That the acts of the said Elwell, the said Richard- 
son, and the said directors of the Chicago, Saginaw and Canada 
Railroad Company hereinbefore stated, including the resignation 
of the said Richardson and the acceptance thereof, the presentation 
and allowance of his account, the ordering of the said notes, the 
giving of the said notes by the said Elwell, the presentation, de- 
mand for payment, and refusal of payment thereof, the commence- 
ment of the said action in the court of common pleas, the proceed- 
ings in the said action, and upon the attachment and execution 
therein, and the said sale were all pursuant to a fraudulent and col- 
lusive scheme between thesaid Elwell and the said Richardson, and 
with the assistance and connivance of the said directors, acting for 
the benefit of the said Richardson, and for the purpose of changing 
the title, ownership, and right of ion of the said thirty-five 
hundred and seventy-four bonds from the said company and the — 
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said Elwell as secretary thereof, and the said Richardson as the 
holder thereof, subject to and as part of the contracts aforesaid to 
the said Richardson individually and absolutely by means of the 
said sheriff’s sale, and for the purpose of giving the said bonds an 
apparent inception and validity in the hands of the said Richard- 
son and his transferees as against the said company, and as 
1043 liens upon the property covered by the said mortgage, and 
of enabling the said Richardson thereby to control the actions 
of the trustees for bondholders under the said mortgage and admit 
them upon any sale which should be made under foreclosure thereof, 
and to enable the said Richardson to appropriate to himself, either 
directly or indirectly, the greater part of the proceeds of such sale 
or the principal or controlling interest in any reorganization which 
should follow upon a purchase by the trustees of the mortgaged 
property so sold. 
wenty-sixth. That it was a part of the said scheme and plan 
and was the intention of the said Richardson therein that his rights 
to and under the six hundred bonds which were in his possession 
under his several contracts with the said company should be aban- 
doned and extinguished, and that the said judgment in the court 
of common pleas and the remedy by attachment in the said action 
and by execution upon the said judgment should be substituted 
therefor. 

Twenty-seventh. That it was the intention of the said Richardson 
in surrendering the said six hundred bonds to the said sheriff to 
waive, surrender, and abandon all rights thereto and thereupon 
which he then had for the purpose of securing a new and absolute 
title thereto by means of a sale under the said attachment and ex- 
ecution. 

Twenty-eighth. That before the commencement of this action the 
defendants, Ashbel Green and William Bond, as trustees under the 
said mortgage, commenced an action in the circuit court of the 

United States for the district of Michigan to foreclose the said 
1044 mortgage, and that the said action was still pending and un- 
determined at the time of the commencement of this action. 

Twenty-ninth. That before the commencement of this action the 
plaintiffs demanded of the said trustees that they should commence 
_ proceedings for the protection of the plaintiffs’ rights in the prem- 

ises, and that the said trustees refused so to do, alleging that they 
had no duty or authority in that behalf. 

Thirtieth. That before the commencement of this action the 
plaintiffs demanded of the president of the Chicago, Saginaw and 
Canada Railroad Company that he should commence an action or 
proceeding for the protection of their rights in the premises, and he 
declined so to do. 5 

Thirty-first. That the said Richardson and Elwell have and had 
at the time of the commencement of this action acquired such con- 
trol over the said company and have and had so confused and en- 
tangled its affairs and concentrated in their own hands the power of 
administering and directing its action that it is and was impossible 
for the plaintiffs to obtain any protection from or redress for the 
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wrongs complained of in this action through the voluntary corpo- 
rate action of the said company. 

Thirty-second. That there is and was at the commencement of 
this action reason to apprehend that the said Richardson will, unless 
restrained therefrom, transfer the said bonds to some bona fide 
holder or holders for value without notice of the facts aforesaid. 


1045 Conclusions of Law. 


First. That the twenty-nine hundred and seventy-four bonds 
taken by the sheriff of the city and county of New York from the 


possession of the said John A. Elwell were not in the hands of the 


said sheriff at the time of the sale of August 19, 1876, the obliga- 
tions of the Chicago, Saginaw and Canada Railroad Company, or of 


12 or force as 4 said company. 

nd. That the said twenty-nine hundred and seventy - ſour 
bonds received no inception, force, or validity as obligations by the 
sale and delivery by the said sheriff, and are not obligations of the 
said company in the hands of the defendant Richardson, and are 
invalid and void. 

Third. That the taking of judgment by the said Benjamin Rich- 
ardson in the court of common pleas against the said company and 
the delivery by him of the six hundred bonds in his possession to 
the sheriff of the city and county of New York under the attach- 
ment in the said action to be sold under the execution therein was 
an abandonment, waiver, and extinction of all prior lien, claim, or 
contract right on the part of the said Richardson to, under, or upon 
the said bonds. 

Fourth. That the said six hundred bonds were in the hands of 
the said sheriff the property of the Chicago, Saginaw and Canada 
Railroad Company, free from any special ownership or lien thereon, 
save the said sheriff’s ion and right of possession, and were not 

in the hands of the said sheriff at the time of the said sale 
1046 under the said execution the obligations of the — Sagi - 

naw and Canada Railroad Company or of any validity or 
force as against said company. 

Fifth. That the said six hundred bonds received no inception, 
force, or validfty as obligations by the sale and delivery by the 
sheriff and are not obligations of said company in the hands of the 
defendant Richardson, and are invalid and void. 

Sixth. That the plaintiffs are entitled to judgment for the injunc- 
tion prayed for — for the cancellation of the said thirty - five hun- 


dred and seventy-four bonds and for costs against the defendant 
Richardson. 


CHAS. DONOHUE, Justice. 
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1047 Supreme Court, City and County of New York. 


DANIEL. E. SickLES, Bexyamin F. Stevens, and J. Frank Bower, 
William Enterman, and John Bower, William Bower, Charles 
Bower, Executors, and Frederika Bower, Executrix of John Bower, 
Deceased, Composing the Firm of John Bower & Company, Suing 
for Themselves and on Behalf of all Other Persons Similarly 
Situated and Having a Common Interest with Them, Plaintiffs, 

against 

BENJAMIN RICHARDSON, JOHN A. ELwELL, THE CHICAGO, SAGINAW 
and Canda Railroad Company, Ashbel Green, and William Bond, 
John Doe, and Richard Roe, Defendants. 


This action having duly come on to be tried in its regular order 
on the calendar at a special term of this court, the Hon. Charles 
Donohue, a justice thereof, presiding, and it appearing thut the said 
action had been duly discontinued as against John A. Elwell, the 
said Elwell having never been served therein, and that no persons 
had been served in the said action under the names of John Doe 
and Richard Roe, and that the defendant, The Chicago, Saginaw 
and Canada Railroad Company, had duly appeared by B. W. Hun- 

tington, Esq., its attorney in said action, and had been served 
1048 with a copy of the complaint more than twenty days before 
the trial and had failed to answer or demur thereto: 

Now, after hearing the pleadings and proofs of the respective par- 
ties, and after searing Grosvenor P. Lowery, Esq., and Elihu Root, 
Esq., of counsel for the plaintiffs, and Dexter A. Hawkins, Esq., of 
counsel for the defendant Richardson, and Ashbel Green, „ of 
counsel for the defendants Bond and Green, and Scott Lord, Esg., 
and B. W. Huntington, Esq., of counsel for the defendant, The Chi- 
cago, Saginaw and Canada Railroad Company, after due considera- 
tion therein, the justice before whom said hearing was had having 
made and filed his findings of fact and conclusions of law thereon, 
and having allowed the costs of said action to the plaintiffs asagainst 
the defendant Richardson, the said costs having been taxed at one 
hundred and forty-five Pe dollars and an extra allowance of two 
thousand (2,000) dollars having been duly granted to the plaintiffs 
as against the defendant Richardson, and on motion of Elihu Root, 
Esq., attorney for the plaintiffs— = 

It is ordered, adjudged, and decreed— 

First. That the three thousand five hundred and seventy-four 
bonds (so called) mentioned in the complaint in this action, dated 
May 2l1st, 1873, and which were sold and delivered by the sheriff of 
the city and county of New York to Benjamin Richardson on the 


19th day of August, 1876, are not the obligations of the Chicago, ° 


1 


Saginaw and Canada Railroad Company, and are not secured by the 
— executed by the said railroad company on the said 2lst 
ay of May, 1873, and mentioned in the said complaint, and 

1049 do not entitle the holder or holders thereof to participate in 
any of the benefits secured or intended to be secured by the 

said mortgage, and that the said three thousand five hundred and 
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— bonds are and each of them is inoperative, invalid, and 
void. 

Second. That the defendants, Ashbel Green and William Bond, as 
trustees under the said mortgage, be, and they hereby are, perpetu- 
ally restrained and enjoined from recognizing or acting upon or 
obeying the directions of any person or persons as the holder or 
holders or by virtue of the possession or claim to ownership of the 
said three thousand five hundred and seventy-four bonds, so called, 
or any of them. 

Third. That the defendant, Benjamin Richardson, and the defend- 
ant, The Chicago, Saginaw and Canada Railroad Company, and the 
officers, agents, and servants of them and each of them be, and they 
are, and each of them is, hereby perpetually restrained and enjoined 
from selling, pledging, mortgaging, encuibering, issuing, deliver- 
ing, disposing of, parting with, or inany way using the said so-called 
bonds or any of them as obligations of the Chicago, Saginaw and 
Canada Railruad Company. 

Fourth. That the said so-called bonds and each of them be can- 
celled by some proper mark, printing, or writing upon the face 
thereof plainly referring to this judgment. 

Fifth. That Henry A. Smalley, the receiver heretofore appointed 

in this action, be, and he hereby is, continued and appointed 
1050 receiver of the said bonds under this judgment to carry the 

last foregoing provision of the said judgment into effect, and 
he is hereby directed , after the cancellation aforesaid, to deliver the 
papers so cancelled to the defendant, Benjamin Richardson. 

Sixth. That the said receiver, before entering upon his duties, exe- 
cute and file with the clerk of the court a bond to the people of this 
State, with at least two sufficient sureties, in the penalty of ti enty 
thousand dollars, conditioned for the faithful performance of his 
duties as receiver. : 

Seventh. That the said receiver report to this court his acts and 
— in the performance of the duties hereinbefore imposed upon 

i 


m. 

Eighth. That the plaintiffs recover of the defendant, Benjamin 
Richardson, the sum of two thousand one hundred and forty-five 
dollars and eleven cents, their costs and allowances in this action, 
heretofore adjusted and allowed, and a further sum, the amount of 
the said receiver’s reasonable expenses, charges, and fees to be ad- 
justed, determined, and allowed upon the coming in of his report 
and thereupon inserted in this judgment by the clerk. 

(A copy.) 

HENRY A. GUMBLETON, Clerk. 


(Endorsed :) Filed February 13, 1878, at 3 o’clock and 45 min. 


1051 All which we have caused by these presents to be exem- 
2 — and the seal of our said supreme court to be hereunto 
affixed. 
Witness Charles Donohue, justice, at the city of New York, the 
twenty-fourth day of April, in the year of our Lord one thousand 
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eight hundred and seventy-nine, of our Independence the one hun- 


dred and third. 
HUBERT O. THOMPSON, Clerk. 


I, Charles Donohue, presiding justice of the supreme court of the 
State of New York for the city and county of New York, do hereby 


certify that Hubert O. Thompson, whose name is subscribed to the 


receding exemplification, is the clerk of the said county of New 
Vork and clerk of said supreme court for said county, duly appointed 
and sworn, and that full faith and credit are due to his official acts. 
I further certify that the seal affixed to the exemplification is the 
seal of our said supreme court, and that the attestation thereof is in 
due form. 


Dated New York, April 24th, 1879. 
C. DONOHUE. 


1052 STATE OF New YOrK, \ : 
City and County of New Tork, 


I, Hubert O. Thompson, clerk of the supreme court of said State 
in and for the city and county of New York, do hereby certify that 
Charles Donohue, whose name is subscribed to the preceding certifi- 
cate, is presiding justice of the supreme court of said State in and 
for the city and county of New York, duly elected and sworn, and 
that the signature of said justice to said certificate is genuine. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court this 24th day of April, 1879. 

Dr. s.] HUBERT O. THOMPSON, Clerk. 


[Endorsed :] N. V. supreme court, city and county of New York. 
Daniel E. Sickles et al. against Benjamin Richardson and others. 
Exemplified copy of judgment-roll. Exhibit Sickles Ex. 2, April 
25, 79. J. A. O., referred to in this deposition. J. A. O., S. E. 
Elihu Root, plaintiffs’ attorney, 110 Broadway, N. V. city. 


1053 Sick.Les Exnintr 3. April 25, 79. J. A. O., S. E. 
Summons for a Money Demand on Contract. 
Court of Common Pleas for the City and County of New York. 


BENJAMIN RicHARpDsON, Plaintiff, 
against 


Tue CIAO, SAGINAW AND CaNnaDA RAILROAD Company, De- 
fendant. ’ 


To the defendant : 


You are hereby summoned and required to answer the complaint 
in this action, of which a copy is herewith served upon you, and to 
serve a copy of 2 answer to the said complaint on the subscribers 

o. 


at their office, 


237 Broadway, in the city of New York, within 


. ASHBEL GREEN AND WILLIAM BOND, 4¢., ET AL. 


twenty days after the service hereof, exclusive of the day of such 
service, and if you fail to answer the said complaint within the time 
aforesaid the plaintiff in this action will take judgment against you 
for the sum of one hundred and eighty-five thousand five hundred 
and eighty-eight dollars, with interest from the 8th day of July, 
— thousand eight hundred and seventy-six, besides the costs of 
this action. 


Dated New York, July 17th, 1876. 
J. & R. DAVIDSON, 
Naintiff s Attorney-, 237 Broadway, New York City. 


1054 Court of Common Pleas for the City and County of New York. . 


BENJAMIN RICHARDSON 
ag’st 
THE CHICAGO, SAGINAW AND CANADA RAILROAD COMPANY. 


The complaint of the abov:-named plaintiff respectfully shows to 
this court— 

That the defendant is a corporation duly organized and in 
rated under the laws of the laws of the State of Michigan by the name 
of the Chicago, Saginaw and Canada Railroad Company. 

That the said defendant, at the city of New York and on or about 
the 8th day of July, 1876, made its certain promissory note in writ- 
ing in the words and figures following: 


$137,712.59. New York, July 8th, 1876. 


On demand, after date, we promise to pay to the order of Benja- 
min Richardson one hundred and thirty-seven thousand seven bun- 
dred and twelve % dollars at No. 135 Broadway, New York, value 


received. ° 
THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
By JNO. A. ELWELL, Secretary. 


That the maker of said note thereupon, for value received, deliv- 

ered the same to the payee therein named, who is now the lawful 
owner and holder thereof. 

1055 That said note was duly presented at the place designated 
therein for payment and payment of said note demanded, 

which was refused ; that the same was thereupon duly protested for 

non-payment, and due notice of such demand, refusal, and protest 

was given to said defendant. 

That the whole amount of said note is now due and owing to said 
plaintiff from the defendant, viz. the sum of one hundred and 
thirty-seven thousand seven hundred and twelve p dollars, with 
interest thereon from July 8, 1876. 

Second. The plaintiff further shows to this court that the said de- 
fendant, at the city of New York and on or about the 8th day of 
July, 1876, made its certain promissory note in writing in the words 
and figures following: 

58—181 
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$33,501.09. New York, July 8th, 1876. 


On demand, after date, we promise to pay to the order of Benja- 
min Richardson thirty-three thousand five hundred and one 138 dol- 
lars at No. 135 Broadway, New York, value received. 

THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
By JNO. A. ELWELL, Secretary. 


1056 That the maker of said note thereupon, for value received, 
delivered the same to the payee therein named, who is now 
the lawful owner and holder thereof. 

That said note was duly presented at the place designated therein 
for payment and payment of said note demanded, which was re- 
fused ; that the same was thereupon duly protested for non-payment, 
and due notice of such demand, refusal, and protest was given to 
said defendant. 

That the whole amount of said note is now due and owing to said 
plaintiff from the defendant, viz., the sum of thirty-three thousand 
five hundred and one 13% dollars, with interest thereon from July 
8, 1876. 

Wherefore the plaintiff demands judgment against said defend- 
ants for the sum of one hundred and eighty-five thousand five 
hundred and eighty-eight %% dollars, with interest thereon from 
the 8th day of July, 1876, besides the costs of this action. 

J. & R. DAVIDSON, 
NV Att’ys, 237 Broadway, New York City. 


1057 STaTE OF New YorK, 3 
City and County of New York, f *: 


Benjamin Richardson, being duly sworn, says he is the plaintiff 
in this action; that the foregoing complaint is true of his own knowl- 
edge, except as to the matters therein stated on information and 
belief, and as to those matters he believes it to be true. 

, ; BENJAMIN RICHARDSON. 


Sworn to before me this 17th day of ge Kae a 
GEO. J. GROWEN, 
Notary Public, N. F. City & Co. 


City AND County or New YorK, 88: 


John Davidson, of full age, being duly sworn, says that on the 17th 
day of July, 1876, at No. 135 Broadway, New York city, he person- 
ally served the within summons and complaint on the defendant, 
The Chicago, Saginaw and Canada Railroad Company, by delivesing 
to and leaving with John A. Elwell, the secretary of said company, 
true copies thereof; that he knew the person so served to be the 

secretary of The Chicago, Saginaw and Canada Railroad Com- 
1058 pany, the defendant in above-entitled action and mentioned 
in said summons as defendant. 
JOHN DAVIDSON. 


7 x ee 7 * in .. A * * 3 i = ~ 2 * ¢ rh. * 5 > 4 28 
* * eye 6 * * —* * * 9 9 8 oe or ig, ee 
. - i eA 


Sworn to before me this 10th day of —_ 1876. 
RICH’D R. KELLY, 
Notary Public, N. Y. Co. 


Def’t’s time to answer or demur is hereby extended to August 10th, 
1876, and if no answer or demurrer is then put in the def’t to accept 
notice of taxation of costs for August 11th, 1876. 


N. V., August 7, 76. 
J. & R. DAVIDSON, 


PUff’s 4 e. 
R. B. GWILLIM, 
. Def ts Att'y. 


Iglu further extended, on def’t’s att’ys’ request, to August 11th, 
76. 
N. Y., August 10, 1876. 
J. & R. DAVIDSON, — 
Pre Attys. 


1059 Notice of Appearance and Demand. 
N. Y. Common Pleas. 


BENJAMIN RICHARDSON 


ag’ st 
Tue Caicaco, SAGINAW AND CANADA RAILROAD CoMPANY. 
Please to take notice I am retained by and appear for The Chi 
Saginaw and Canada Railroad Company, the defendants in 
above-entitled cause, and demand that all papers be served on me 
at my office, No. 21 Park Row, New York city. 


Yours, &c., R. B. GWILLIM, 
Attorney for Defendanis. 


To J. & R. Davidson, Esqs., attorneys for plaintiff. 


1060 Statement for Judgment. 
Court of Common Pleas for the City and County of New York. 


BENJAMIN RIcHARDSON, Plaintiff, 
against 
Tue Cnicaco, SAGINAW AND CANADA RAILROAD CoMPANY. 


Amount claimed in ummonsss . 185,588 19 
r A tii ldeiliiiadss 


460 BENJAMIN RICHARDSON & HENRY DAY, 4C., vs. 


Strate oF New YORK, \ mn 
City and County of New Fork, 


John Davidson, one of the plaintiff’s attorneys in the above ac- 
tion, being duly sworn, says that no answer or demurrer has been 
received or served in pursuance of the requirement of the summons 
in said action and that the disbursements above mentioned have 
been made in said action or may be necessarily made or incurred 
therein; that notice of appearance for the defendants has been re- 
ceived, but the time in which to answer or demur has not been ex- 
tended except to August 10, 1876, & has now expired & no further 
extension has been given or obtained, and no answer or demurrer 

has been received or interposed herein, and the defendant is 


1061 now in default. 
JOHN DAVIDSON. 


_ Sworn to before me this twelfth day of August, 1876. 
RICH’D B. KELLY, 
Notary Public, N. Y. Co. 


Judgment. August 12th, 1876. 


The summons & complaint in this action having been person- 
ally served on The Chicago, Saginaw & Canada Railroad Company, 
the defendants, on the 19th day of July, 1876, & no answer or de- 
murrer to the complaint having been received by the plaintiff's at- 
torneys, as required by the summons, now, on motion of J. & R. 
Davidson, plaintiffs attorneys, it is hereby adjudged that Benjamin 
Richardson, the plaintiff, receiver of The Chicago, Saginaw & Can- 
ada Railroad Company, the defendant, the sum of one hundred & 
eighty-six thousand seven hundred and seventy-nine 3, dollars, 
the amount claimed, and interest, amounting in the whole to the 
sum of one hundred and eighty-six thousand seven hundred and 


seventy-nine 7}, dollars. 
| NATH’L JARVIS, In., Cvrk. 


1062 Court of Common —, — the City and County of New 
ork. 


BENJAMIN RICHARDSON 
ag’ st 
Tar CHIcaGo, SAGINAW AND CANADA RAILROAD CoMPANY. 


I, Nathaniel Jarvis, Jr., clerk of the court of common pleas for the 
city and county of New York, do hereby certify that the foregoing 
copies have been compared with the originals thereof filed in this 
office, judgment-roll, and that the same are correct transcripts 
thereof and of the whole of the said originals. 

In attestation whereof I have hereunto affixed the seal of the said 
court this 26th day of Dec., 1876. 

Ir. s.] NATH. JARVIS, In., Clerk. 


Sickles Exhibit 3, April 25, 79, J. A. O., S. E. 
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10633 [Endorsed:] Court of common pleas for the city and 

, county of New York. Sickles Ex. 3, April 25, 79, J. A. O. 
amin Richardson against The Chi , Saginaw & Canada Rail- 
Company. Judgment-roll. J. and R. Davidson, pl’f’s att ys, 

27 Broadway, N. V. Amount & interest, $186,779.05 ($186,779.05). 


/ Filed August 12, 1876, 11 o’clock — m. 


1064 Sheriff's Sale. 


By virtue of a certain writ of execution to me directed and de- 
livered I will expose tosale at public vendue on Saturday, the nine- 
teenth day of August, 1876, at 12 o’clock, noon, at the vestibule of 
the city hall, in the city of New York, three thousand five hundred 
and seventy-four (3,574) bonds of the Chicago, — — and Canada 
Railroad Company, each bond representing one thousand dollars. 

Dated New rork, — 18, 1876. 


WILLIAM C. CONNER, Sherif, 
JAMES FAY, Deputy Sheriff 


New York Common Pleas. 


BENJAMIN RICHARDSON 
against 
Tux CHI CAOO, SAGINAW AND CANADA RAILROAD CoMPANY. 


Execution, $186,779.05. 
i J. & R. DAVIDSON, N- A’tty-. 


Account of sale made this day, August 19, 76, at the vestibule of 
the city hall, in the city of New York. 
JAMES FAY, 


3,574 bond- of the Chicago, Saginaw and Canada Railroad Com- 
pany, 50c. each—$178,700.00. 


Sheriff charges: 
Commission 1.787 
Poundage 2,286 88 
Attachment fees 4 69 
Advertizeing....... .--..- 16 00 
Deputy compensation 100 


$4,144 57 
Made on execution . $174,555 43 


Sickles Exhibit 4, April 25th,’79, J. A. O., S. E. 


1065 [Endorsed: ] Supreme court. “4 Richardson against 
The Chicago, Saginaw and Canada Railroad Company. Ac- 

count of sale. James Fay,deputy. Sickles Ex. 4, April 25, 79, J. A. O. 

Approved. J. & R. Davidson, pl ff 's att ys. 
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Names of parties against whom | Names of parties in whose favor 
judgments have been obtained. | judgments have been obtained. 


The Chicago, Saginaw and Can- | Benjamin Richardson. 
ada Railroad Company. 


Time of filing and docket- | Damages and 


anf 
— — Attorneys’ names. 


1876. Hour; Min. 
August 12th_..; 11] -- $186,779.05 J. & R. Davidson. 


Orders When and to whom 


e 7 — 
Sheriff's returns on execution. concerning. assigned. 


Made $174,555.43; writ re- 
turned Sept. 2, 1876. 


CLERK’s Orrick Court oF CoMMON ao ine 
For the City and County of New York, : 


I, Nathaniel Jarvis, Jr., clerk of the court of common pleas for the 
city and county of New York, do hereby certify that the above is a 
uae and correct extract from the docket of judgments kept in my 
office. . 

In testimony whereof I have hereunto subscribed my name and 
affixed my official seal the 26th day of October, 1878. 
Di. 3 NATHANIEL JARVIS, In., Clerk. 


1067 — ] New Vork common pleas. Benjamin Rich- 

ardson against The Chicago, Saginaw and Canada Railroad 
Company. Transcript of “docket.” J. & R. Davidson, plaintiff’s 
attorneys. 


1068 Unitep States or America, State of New Vork: 
The ror of the State of New York, by the grace of God free and 
independent, to all to whom these presents shall come, Greeting: 


Know ye that we, — examined the records and files of our 
court of common pleas for the city and county of New York, do find 


* 


0 _ af 3 x y * * 25 ee Fag ee eo eS 2. ‘el a ee * 
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there remaining of record a certain execution, with the 
I. s.] endorsements thereon, in the words and figures follow- 
ing, to wit: 


Sickles Exhibit 5, April 25, 79, J. A. O., S. E. 


1069 Execution Against the Property. 


The people of the State of New York to the sheriff of the city and 
county of New York, Greeting: 


Whereas judgment was rendered on the twelfth day of August, 
one thousand eight hundred and seventy-six, in an action in the 
court of common pleas between Benjamin Richardson, plaintiff, and 
The Chicago, Saginaw and Canada Railroad Company, defendant, in 
favor of the said Benjamin Richardson — against the said The 
Chicago, Saginaw and Canada Railroad Company, for the sum of 
one hundred and eighty-six thousand seven hundred and seventy- 
nine +}, dollars, as appears to us by the judgment-roll filed in the 
office of the clerk of the court of common pleas for the city and 
county of New York; 

And whereas the said judgment was docketed in your county on 
the twelfth day of August, in the year one thousand eight hundred 
and seventy-six, and the sum of one hundred & eighty-six thousand 
seven hundred & seventy-nine 187 dollars is now actually due 
thereon : 

Therefore we command you that you satisfy the said judgment 
out of the personal property of the said judgment debtor within 

your county, or, if sufficient personal property cannot be 
1070 found, then out of the real property in your county belonging 

to such judgment debtor on the day when the said transcript 
was so docketed in your county, or at any time thereafter, in whose 
hands soever the same may be, and return this execution within 
sixty days after its receipt by you to the clerk of the court of com- 
mon pleas for the city and county of New York. 

Witness Hon. Joseph F. Daly, one of the judges of said court of 
common pleas, at the court-house, in the city and county of New 
York, the 12th day of August, one thousand eight hundred and 


seventy-six. 
J. & R. DAVIDSON, 
Plaintiff's A1 e, 237 Broadway, N. F. 


Rec'd August 12, 1876, 11.20 a. m. 


Rec’d from Wm. C. Conner, sh’ff, one hundred & seventy-four 
thousand five hundred and fifty-five p dollars, being the amount 


made on within execution. 
J. & R. DAVIDSON, 
PUff’s Attys. 


August 19, 76, made on the within execution $174,555.43. 
1071 I certify and return that there is no personal or real prop- 


— 12 „ ee „ Nn. r 
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erty in my county belonging to the within-named defendant 
of which I could make the residue. 
W. C. CONNER, S. F. 


[Endorsed :] N. V. common pleas. Benjamin Richardson against 
The Chicago, Saginaw and Canada Railroad Company. Execution 
against property. Sheriff of city & county of New York: Levy and 
collect one hundred and eighty-six thousand seven hundred and 
seventy-nine P dollars, with interest from the 12th day of * 
1876, besides your fees, &c. J. & R. Davidson, pl'ff's att ys. (Fay.) 
Filed Sept. 2nd, 1876. 


1072 All which we have caused by these presents to be exem- 
plified and tlie seal of our said court to be hereunto affixed. 
Witness Hon. Charles P. Daly, chief justice and — judge 
of our said court of common pleas for the city and county of New 
York, at the court-house, in the city of New York, the 25th day of 
April, in the year of our Lord one thousand eight hundred and 
seventy-nine and in the 103d year of the Independence of the United 


States. 
NATH’L JARVIS, In., Clerk. 


I, Charles P. Daly, chief justice and presiding judge of the court 
of common pleas for the city and county of New York, do hereby 
certify that Nathaniel Jarvis, Junior, whose name is subscribed to the 
preceding exemplification, is the clerk of the said court of common 
pleas, duly appointed and sworn, and that full faith and credit are 
due to his official acts. 5 

I further certify that the seal affixed to the said exemplification is 
the seal of the said court of common pleas, and that the attestation 
thereof is in due form of law. 

Dated New York, April 25th, 1879. 

CHAS. P. DALY. 


1073 « Strate or New York, : 
City and County of New Fort, 


I, Nathaniel Jarvis, Jr., clerk of the court of common pleas for the 
city and county of New York, do hereby certify that Charles P. 
Daly, whose name is subscribed to the preceding certificate, is a 
judge and the presiding judge of the court of common pleas for the 
city and county of New York, duly elected and qualified, and that 
the signature of said judge to said certificate is genuine. 

In testimony whereof I have hereto set my hand and affixed 
the seal of the said court this 25th day of April, 1879. 

DI. s.] NATH’L JARVIS, In., Clerk. 


Sickles Ex. 5, April 25, 79, J. A. O. 


1074  Sovutrnern District or New York, 88: 


I, John A. Osborn, duly appointed special examiner to take tes- 
timony of witnesses under and by virtue of an order of court, dated 


“ _—_ os 
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January 11th, 1879, in the above- entitled cause, do hereby certify 
that the foregoing papers contain the deposition of Benjamin Rich- 
ardson, together with all the exhibits mentioned in said deposition 


as part of the same. . 
JOHN A. OSBORN, 
8 hd E 0 


[Endorsed :] U. S. circuit court for the sixth circuit and western 
district of Michigan, southern division. In equity. Ashbel Green 
and William Bond, trustees, complainant-, vs. The Chi , Saginaw 
and Canada Railroad Co., defendant. Deposition of Benjamin Rich- 
ardson, taken before John A. Osborn, special examiner, at New York 
city, N. V. Opened by order of the court June 3rd, 1879. H. M. 
Hinsdill, clerk. 


1075 ‘Testimony on Behalf of the Claim of B. E Stevens. 


Circuit Court of the United States for the Sixth Circuit and Western 
District of Michigan, Southern Division. In Equity. 


Asupet Green & WII IIA Box p, Trustees, Complainant-, 
v8. N 
Tue CHICAGO, Sacinaw & CANADA RALLNOA D Co., Defendant. 


Foreclosure. 
Before John A. Osborn, Esq., special examiner. 


New York, April 25th, 1879. 


Georce W. Tick, a witness produced on the part of the above 
claim, being first duly sworn, testifies as follows: 


By Mr. Roor: 


Q. What is your residence and occupation? 

A. My residence is Westfield, New Jersey, and my office 34} Pine 
street, New York city; custom-house broker, and also agent for B. F. 
Stevens, of London, and have been, directly and indirectly, for twenty 
years. 

Q. Have you in your possession any bonds of the Chicago, Sagi- 
naw & Canada Railroad Co., received from Mr. Stevens? 

A. Yes,sir; I have. 
1076 Q. Please produce them. 


(Bonds produced.) 


Q. For what purpose did you receive them from him? 

A. For to look out for this. 

Q. To prove them? 

A. Yes, sir; he being the owner of them. They run from 701 to 
732, inclusive—32 bonds. 


(They are offered in evidence, marked by the examiner with the 
— numbers.) 
59—181 
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Q. Where does Mr. Stevens reside? | 
| A. Well, I don’t know where he resides. His place of business is | 
4 Trafalgar Square, London. . 
Q. He has long been a resident of London ? | 
A. Yes, sir; twenty-odd years, to my knowledge. | 


Cross-examined by Mr. Norris: 


Q. You have no knowledge what Mr. Stevens paid for these bonds | 
or how he acquired them? 

A. No, sir; I have not. 

Q. Professor McChesney, who appears to be the agent of the cor- | 

- poration to negotiate and sell these bonds in the European market, 

reports to the corporation, as it appears from the record, that they 
were received in Mr. Stevens’ hand as a promote fund. Now I : 
ask you if you have any knowledge, acquired by correspondence 
from Mr. oo that would enable you to verify or contradict that 
statement 


(Objected to as putting an incorrect statement on the record 
1077 and as immaterial.) 


A. I have not. 


GEO. W. TICE. 


Subscribed and sworn to before me this April 25, 1879. 
. JOHN A. OSBORN, | 


Special Examiner. 


Exiuv Root, a witness on behalf of the above claim, being first 
duly sworn, deposes and says: 


I produce 32 coupons, Nos. 701 to 732 inclusive, coupons of May, 
1876, from the bonds that have been just produced by Mr. Tice, re- 
ceived from Mr. Stevens, together with the protest attached thereto. 
I received these from Mr. Stevens some time in the fall of 1876, in 
the envelope which I submit with them. 


(Envelope and enclosure marked 701 to 732, inclusive.) 


I produce also and offer in evidence the paper marked “Stevens 
Ex. A,” of this date,“ J. A. O.“ This paper was received by me at the 
time of its date, at or about the time of its date, March 29th, 1876, 
while I was acting as Mr. Stevens’ attorney, Mr. Stevens being in 
London and I being in New York, in relation to the settlement of 

some advances which had been made by Mr. Stevens and the 
1078 delivery by him of the 1,105 bonds which were referred 40 in 

the deposition of Mr. Richardson, taken in this case, yesterday 
and to-day. The face of this paper—that is, the side of the paper 
which begins “Statement of the disposition of bonds entrusted to 
me”—is in the handwriting of Professor J. H. McChesney, who was 
the — of the Chicago, Saginaw & Canada Railroad Co. in Europe, 
and the words of the endorsement, “ Coupon bonds received by J. 


ASHBEL GREEN AND WILLIAM BOND, 4¢., ET AL. 467 


McChesney,” on the other side of the paper, are also Mr. McChes- 
ney’s handwriting. The handwriting on the back of the paper 
headed New York, March 29th, 1876, to Mr. B. F. Stevens,” signed 
by “John A. Elwell, secretary,” is, excepting the 1 —— my hand- 
writing, and the signature was made by John A. Elwell, who was at 
that time secretary of thecompany. This paper was received from 
— Elwell and Mr. Richardson as a part of the settlement made at 
that time. 

The paper which I now produce, marked Stevens Ex. B,“ of this 
date, is the form of the telegram upon which Mr. Stevens delivered 
the 1,105 bonds in his hands,and to which I have just referred. 
The face of the paper is in my handwriting, except the words “the - 
notes” and x, interlined in pencil. The word Usda is Mr. 

Stevens’ nomede telegraph, Mr. Stevens’ cipher address. The 
1079 writing on the back of the paper, * John A. 
Elwell, secretary,” is in the handwriting of Mr. Elwell, who 
was at that time secretary, and this telegram was upon by 
Mr. Elwell and Mr. Richardson and myself, before it was sent, at 


several meetings we had. 
ELIHU ROOT. 


Subscribed and sworn to before me this 25th day April, 1879. 
JOHN A. OSBORN, 
Adjourned to May 5, at 10 a. m. 


1080 D. s.] On this day, the first day of May, one thousand 
eight hundred and seventy-six, at the request of Benjamin 
Franklin Stevens, of 4 Trafalgar Square, London, United States 
Government despatch agent, bearer of the thirty-two original cou- 
ns for thirty-five dollars or seven pounds sterling each, amount- 
ing together to the sum of one thousand one hundred and twent 
dollars or two hundred and twenty-four pounds, payable in gol 
coin, at the agency in the city of New York, or in sterling, at the 
agency in London, being for the six months’ interest due this 
day on the like number of seven per cent. first-mortgage bonds of 
The Chicago, Saginaw and Canada Railroad Company for one 
thousand dollars each and numbered 701 to 732, inclusive, I, Joseph 
Girdler Walker, of London, notary publick by royal authority, duly 
admitted and sworn, went to the banking-house of Messieurs 
McCulloch and Company, of 41 Lombard street, in this city, by 
whom the last interest on the said bonds were paid, and therein ex- 
hibiting the said thirty-two coupons to a clerk, I demanded payment 
thereof, respectively; to which he answered “ that they had no in- 
structions to pay the said coupon ;” whereupon I repaired to the 
banking-house of the Consolidated Bank, also in this city, therein 
exhibiting the said thirty-two coupons to a clerk, I demanded 
1081 whether they would pay the same; to which he answered 
“that they were not the agents of the said company.” 
Wherefore I, the said notary, at the request aforesaid, have pro- 
tested, and by these presents do solemnly protest, as well against the 
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said Chicago, Saginaw and Canada Railroad Company as all others 
whom it may concern, for exchange, re-exchange, and all cost, 

charges, damages, and interest, suffered and to be suffered, for want 
of payment of the said coupons. — was done and protested in Lon- 
— —— the presence of George Bride Lewry and Frederick Wil- 
oughby. 


n 
L. 8.] J. GIRDLER WALKER, 
Not. Pub 
Protest N. P., 14 6. , 


1082 $35. £7. On the first day of May, 1876, The Chicago, 
Saginaw and Canada Railroad Company will pay to bearer 
thirty-five dollars in United States gold coin, at its agency in the 
city of New York, or seven pounds sterling, at its agency in London, 
England, being six months’ interest on bond No. 732. 
DWIGHT KLINCK, Secretary. 


31 like coupons, May, 1876, hereto attached. 


1083 Stevens Ex. B. April 25, 79. J. A. O., S. E. 
Cable Messages. 
The Western Union Telegraph Company. 


A. R. Brewer, sec’y. 


To Usda, London: 


Deliver Consolidated Bauk the notes and eleven hundred five 
bonds, subject company’s order; receive from bank fifteen twenty- 
two pounds thirteen. Answer. Thirty-two bonds absolutely yours. 


Approved: 
JOHN A. ELWELL, Secretary. 


William Orton, pres't. 


1084 Statement of the Disposition Made of the Bonds Entrusted to Me. 


Received Nos. 701 to 3000, both inclusive is 2,300 
ae = B. E. Stevens, for services & cash, Nos. 701 to 
K b teal. 32 


Put up as collateral, to secure a note, Nos. 751 to 800 — 50 
E * General Sickles, for cash and services, 801 to 


Returned to the treasurer of the company Nos. 2001 to 
800———— l———— - 1,000 

Remaining subject to the order of the company the re- 

— A A iat das a aia 1,055 


a, i s ; 2 = 

pes ard * ö * : 

ea ’ e ors eo 
Dg ‘ 5 5 2 


I also received of the president of the road Nos. 121 to 145, 
r eaves anlieniiesbiailinaidbaliiialds 
Of these Nos. 121 to 128 are held as collateral for a note - 8 


No. 144 is in Gen. Sickles’ hands as a sample 1 
The balance I have, to order 16 
25 25 


New York, March 29th, 1876. 
To Mr. B. F. Stevens: 
This will certify to you that the Chicago, Saginaw & Canada Rail- 
road Company have, by a resolution of their directors, duly entered on 
my minutes, ap wroved of and ratified the disposition of their 
1085 bonds by Mr. McChesney, as shown in the within statement. 
JNO. A. ELWELL, Secretary. 


Stevens Ex. “A,” April 25, 79, J. A. O. 
[Endorsed :] Copy. Bonds received by J. H. McChesney. 


1086 SouTHERN District or New York, 88: 


I, John A. Osborn, United States commissioner at New York, duly 
appointed special examiner to take testimony in the above-entitled 
case under & pursuant to an order of court dated Jan’y 11th, 1879, 
copy — which is annexed to deposition of Benjamin Richardson, 
which deposition has been forwarded to court, do hereby certify that 
the foregoing papers and exhibits annexed contain all the evidence 
on behalf of B. F. Stevens, claimant of certain bonds of the defend- 


ants. 
JOHN A. OSBORN, 
Special Examiner. 

Endorsed: ] Circuit court of the United States for the sixth cir- 
cult and western district of Michigan, southern division. Ashbel 
Green and William Bond, trustees, complainants, vs. The — 
Saginaw and Canada Railroad Company. Deposition of George W. 
Tice and Elihu Root, taken on behalf of Benjamin F. Stevens in the 
above-entitled case before John A. Osborn, special examiner, at New 
York. Fees, $29.50. Opened by order of the court June 3rd, 1879. 
H. M. Hinsdill, clerk. Filed May 29, 1879. H. M. Hinsdill, clerk. 


1087 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
against 
THE Cuicaco, SAGINAW AND CANADA RAILLROAD Company, De- 
fendant. 


Sir: Please to take notice that, in conformity to an order of said 
court made in this cause on the 11th day of January, 1879, the un- 
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dersigned will offer testimony as to the bonds of the said Chicago, 
Saginaw and Canada Railroad Company claimed by him before U. 
S. Commissioner John A. Osborn, the special examiner appointed 
by said court, at his office, in the post-office building, in the city of 
New York, on the 25th day of April, A. D. 1879, at the hour of two 
o'clock in the afternoon of that day. 

Yours, &c., DANIEL E. SICKLES. 


1088 Foreclosure. 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. 
Tue Cui1caGo, SAGINAW AND CANADA RAILROAPD Co., Defendant. 


New York, April 25, 1879—2 p. m. 
Under and pursuant to an order of the court made and entered 
in the above-entitled suit, dated January 11, 1879, whereby John A. 
Osborn was appointed special examiner to take the testimony of the 
witnesses that might be produced before him by either party, and 
proper notice of the taking of such testimony having been given by 
the special examiner in accordance with the order, copy of which 
order is annexed to deposition of Benj. Richardson, and this being 
the day and the hour, 2 p. m., for the taking of such testimony— 
resent, Elihu Root. Raq. or Daniel E. Sickles, Benjamin F. Stephens, 
ohn Bower & Co., Joel B. Erhardt, Richard Penniston, C. P. Dietrich, 
John O'Byrne, John F. Betz, and L. D. Norris, Esq., repre- 
1089 senting the claim of Benjamin Richardson— 

Mr. Root offers the affidavit of mailing of notice of proof 
and asks the opposite counsel to admit the affidavits made before a 
notary with the same effect as if the person who did the mailing 
were called and swern before the special examiner; to which Mr. 

Norris does not object. : 


Paper marked Claimant’s Ex. 1, April 25, 1879, J. A. O. 
(Claim of Daniel E. Sickles.) 


DANIEL. E. SIcKLEs, a witness produced on his own behalf, being 
first duly sworn, testifies as follows: 


By Mr. Roor: 


Q. Your residence and occupation ? ° 

A. New York city; officer in the army; major general. 

Q. Are you the owner and holder of any of the bonds of the Chi- 
cago, Saginaw and Canada Railroad Company ? 

A. Yes, sir; 163. 

Q. Have vou them in your possession ? 
A. Yes, sir. 
Q. Will you produce them ? 


“ASHBEL GREEN AND WILLIAM BOND, a0, ET AL 
(Witness produces bonds numbered from 801 to 963, both in- 


, clusive.) 


Q. How did you acquire these? 
A. By purchases. 
2 — whom ? — 
. The company’s agent, esney. 
Q. And where 9 ae 
A. In Paris. 
Q. When? 
A. In 1875; I think in the summer. 


1090 (The bonds are offered in evidence, marked by the special 
examiner with the same exhibit numbers.) 


The Witness: I wish to state that the coupon of May, 1876, was 
detached and sent to my bankers in London, Baring Brothers, the 
payment to be collected from the company’s agent there, and were 
returned to me here in New York and were lost. The coupon of 
May, 1876, does not appear. 

Q. They were not paid? 

A. No; protested. They were returned to me and were in the 
Brevoort House, and were there, I suppose, stolen; never have been 
able to recover them—163 coupons of May, 1876, of $35 each. 

They were in your possession after their maturity? 

A. Yes, sir; with notice of protest. I have the protest some- 
where. There was one coupon paid, in November, 1875, I think. 
This coupon that is lost is of May, 1876. 


Cross-examined by Mr. Norris: 


When were you abroad, General, in 1874? 
The whole of 1874. 
From January to December ? 
Yes, sir. 
When did you return to this country? 
. September, 1876. 
. Then you were abroad continuously from January, 1874, to 
September, 1876? 
A. Yes, sir. 
1091 Q. Do you remember what time it was you made your 
contract with Professor McChesney ? 
A. a the purchase of these bonds? 
Ves. 3 
N A. I think it was in the summer of 1875. I should say July or 
ugust. 
Q. July 26th, 1875, I think, is the date the professor reports it. 
A. It was in the summer. It was warm weather in Paris. 
Q. And the bonds were delivered to you there by Professor 
McChesney ? 
A. No; they were delivered to my banker- in London, Baring 
Brothers, for me. 
Q. How did you pay for them? 
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A. I paid for them by paying the company’s note for $100,000 
and some interest, I think. 

Do you remember the date of that note? 

A. I don’t think I ever saw it more than once. I think it was 
dated in the autumn of 1874, or it may have been a renewed note. 
The original note, I think, was dated in the autumn of 1874. 

Q. Give the entire transaction in your own way. The original 
2 was the loan of $100,000 to the company by your 

ather? 

A. Yes, sir; that was in the autumn of 1874, for which they ve 
their notes and 250 bonds as collateral security. He held these 
250 bonds as collateral security up to the time that I paid the note. 

Then he gave up these bonds which he held as collateral— 
1092 gave them up to Mr. Ferry, and then I received these bonds 
in London. 

Q. And for them you gave this note which the company had 
formerly given to your father; you surrendered that note for which 
your father held 250 bonds as collateral ? 

A. Yes, sir; I paying him the $100,000. 

Q. Was that original transaction on his money or yours? 

A. His money. i 

Q. The first transaction was upon his money? 

A. Yes, sir. 

. Did you receive the entire 163 bonds in that way, or were there 
20 of them given by way of a retainer for placing a loan on the 
European market? 

A. That was the way Mr. McChesney put it. I was not — to 

ive more than 60, and he did not like to make a market at that low 


figure. He preferred to put 143 bonds in the form of a sale equi va- 


lent to the note and 20 bonds for services. I had rendered the com- 
pany a good deal of service in Europe in placing the bonds and had 
laced them generally, and I considered I had a claim for a much 
arger amount in the way of commissions, and he, to save himself 
making too low a market for his bonds, preferred to put it in that 
shape, but, so far as I am concerned, I received the 163 bonds for the 
consideration I have mentioned. 
1093 Q. After you had received these bonds where was the ne- 
gotiation first conducted—the first transaction you made with 
Mr. McChesney in Europe? 

A. London. 

Q. At that time you say he turned over to you these 163 bonds. 
What did you give him therefor? 

A. I had no transaction with Mr. McChesney in London about the 
163 bonds; that was in Paris. The original negotiations—the loan 
of $100,000—was made in London in the autumn of 1874. The loan 
I negotiated for the company for my father. a 
Q. Was your father there with you? 

A. No, sir. 

Q. You made the original transaction ? 

A. Yes, sir; I negotiated it. 

Q. You negotiated him a loan ? 


* 
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A. Yes, sir. 

Q. At which time he turned over to you 250 bonds? 

A. No, sir; when the money was paid he turned them over here 
to my father. 

Q. You loaned the —— through McChesney $100,000, for 
which they turned out 250 bonds as collateral ? 

A. Yes, sir. 

Q. Where was the money paid? 

A. In New York. 

Q. To your order? 

A. No; I informed my father of the transaction. The transaction 
was carried out here in New York. ; 

Q. Professor McChesney returning to this side with your 
1094 authority to get the money and give the collateral? 
A. Yes, sir. 

Q. That remained till the fall of 1875 ? 

A. Yes, sir. ; 

Q. There was a renewal r 

A. I think so. 

Q. I think—I believe there was one renewal; I am not positive 
as to that. 

A. The next transaction I had with the professor was the one I 
had in Paris. 

Q. That he reports as July 26th, 1875. When the note was given 
for $100,000, and the 250 bonds turned out on this side, in whose 
hands did the note remain ? 

A. In my father’s. 

Q. When did it come into your hands, if ever? 

A. I directed my father to return it to the company with the 250 


" collateral bonds on receiving these 163 on my own account in Lon- 


7 „ — . ˙ m 2 


= 


don. 
Q. It virtually amounts to this: You received the 163 bonds in 
lieu of the other transaction ? 
A. In lieu of my paying $100,000 to my father. 
* — to your father the $100,000? 
I did. 


Q. At or about what time in connection with this transaction ? 
A. Immediately after the transaction was closed in Paris, in the 
suinmer of 1875, 1 wrote to my father to charge it to my account. 
Q. I think they did not surrender the bonds until some time 
ater. 
A. Well, I think there was some little delay in delivering 
1095 these bonds. Perhaps those bonds did not come into my 
hands until afterwards. On my receiving from the Baring 
Brothers advices that the bonds had been delivered to them on my 
own account I then instructed my father to charge the $100,000 to 
my account and deliver up the note to the agent of the company ; 
but precisely when that was I don’t know, but it was some little time 
afterwards, I think in the autumn. 
Q. Do you know how much money was actually turned over to 
the company on this transaction ? 
60—181 
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A. Personally I don’t know. 

2. iy information is that that $100,000 note was shaved about 
A. Never heard of any such thing. 
Q. Do you know whether it was shaved anything? 

A. No, sir; I presume not; the interest may have been deducted 
from it. 

Q. Discount? 

A. Discount, I mean, but nothing more; the discount was no doubt 
deducted. 

Q. I notice proceedings on the part of the company some time in 
the fall which would necessarily indicate at the meeting held May 
28th, 1875, Mr. Benjamin Richardson was appointed a committee of 
one to renew the company’s note, due April 15th, 1875. 

A. It was given in the autumn; at precisely what time I 
1096 don’t remember, but I was under the impression that it was 
six or eight months. 

Q. The instructions of the company appear to be to renew the 
note at six to twelve months, payable in gold, without interest. Do 
you know any reason why they should pass such a resolution on 
their book ? 

A. No, sir. I intended that the original transaction should have 
been on a gold basis. 

Q. Did Professor McChesney exhibit to you, previous to the trans- 
fer of these 163 bonds, the power of attorney he was acting under ? 

A. Yes, sir; two powers. 

Q. Under his general authority ? 

A. Yes, sir; the full power. , ‘ 

AI merely inquire if he had them in Europe with him. 

A. Yes, sir. I had seen him before, and he had with him the 
— and examined them and found that they were full and in due 
— and he produced them at that time to show they were still in 
orce. 

| D. SICKLES. 
Subscribed and sworn to before me this 25th day of April, 1879. 
JOHN A. OSBORN, 


Special Examiner. 


1097 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Divison. In 


Equity. 3 
AsHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
against : 
TRE CHICAGO, SAGINAW AND CANADA RAILRNOAD Company, Defend- 
ant. 


Sir: Please to take notice that in conformity to an order of said 
court made in this cause on the 11th day of January, 1879, the un- 
dersigned will offer testimony as to the bonds of the said Chicago, 


Via 8 1 
oe 


ASHBEL GREEN AND WILLIAM BOND, 4C., ET AL. 


a and Canada Railroad Company claimed by him before U. 
S. Commissioner John A. Osborn, the ial examiner appointed 
by said court, at his office, in the post-office building, in the city of 

ew York, on the 10th day of May, A. D. 1879, at the hour of 10 
o'clock in the forenoon of that day. : 

Yours, &c., DANIEL E. SICKLES, 
P’r ELIHU ROOT, 4. 
To —— ——, att’y for compl’t-. 


1098 Circuit Court of the United States for the Sixth Circuit & 
Western District of Michigan, Southern Division. In Equity. 


AsHBEL GREEN and WILLIAM Bonn, Trustees, 
against 
THE CHICAOO, SAGINAW AND CANADA RAILAOAD Co., Defendant. 


City AnD County or New YORK, 88: 


Stafford P. Cruikshank, being duly sworn, says that he is over 
twenty-one years of age; that on the 29th day of April, 1879, he 
deposited in the general post office in the city of New York a copy of 
each of the annexed notices contained in a securely enclosed envelope 
and addressed to each of the following-named persons at their re- 
spective addresses, as hereinafter stated, and fully prepaid the post- 
age thereon, viz: 

Benjamin Richardson, Esq., 63 East 125th St., New York city. 

Hughes, O’Brien & Smiley, sulicitors for C., S. & C. R. R. Co., 
Grand Rapids, Mich. 

C. Hodgson, Esq., Providence, R. I. 

F. A. Niins, Esq., solicitor for Ashbel Green and William Bond, 
trustees, Muskegon, Michigan. 

J. E. Shaw, „East Saginaw, Mich. 

Philetus Sawyer, Oshkosh, Wisconsin. 
1099 F. A. Nims, Eg, Muskegon, Mich. 
Thomas White Ferry, Esq., Grand Haven, Michi 
S. P. CRUIKSHANK. 


Sworn to before me this 3rd day of May, 1879. 
FRANK SPERRY, 
Notary Public, Kings Co., N. Y. 
Cert. filed in N. Y. Co. 


[Endorsed :] Circuit court of the United States for the sixth cir- 
cuit & western district of Michigan. In equity. Ashbel Green and 
William Bond, trustees, complainant-, agatnst The Chicago, Saginaw 
& Canada Railroad Co., defendant. Affidavit of mailing of copy of 
notice hereto annexed. Elihu Root, attorney for compl'nt-, 110 
Broadway, N. Y. 3 
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1100 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
AsHBEL GREEN and WILLIAM Box, Trustees, Complainants, 
vs. 
Tue Cuicaco, Saginaw & CANADA RAILLROAD Co., Defendant. 


Foreclosure. 
Before John A. Osborn, Esq., special examiner. 


New York, May 10th, 1879. 


(Present, pursuant to adjournment: Elihu Root, Esq., for Gen. 
Sickles; James M. Fisk, Esq., for Benjamin Richardson.) 


Claim of General Sickles and in Relation to the Claim of Benj. Rich- 
ar 


Jonx A. ELWELL, a witness produced on behalf of General Sickles, 
being first duly sworn, testifies as follows: 


By Mr. Roor: 


Q. What is your residence? 

A. I reside at St. Louis, Michigan. 

Q. Were you formerly the secretary of the Chicago, Saginaw & 
Canada Railroad Co. ? 

A. I was. 
1101 Q. When did you first become secretary? 
A. In May, 1875; I think on the 28th of the month. 

Q. Till what time did you continue to be secretary ? 

A. Until 1877. 

Q. Please look at page 48 of the defendant’s book of record and 
state whether that page is in your handwriting. 

A. It is in my handwriting. 

2. — you present at the meeting which is here recorded ? 

I was. 

Q. Do you remember the circumstances which occurred immedi- 
ately prior to the passage of the resolution, beginning— 

“ Resolved, That in consideration of the sums of money advanced 
by Benjamin Richardson ?” 

A. I do. 

Q. Was there any agreement made between Benjamin Richard- 
son and the company at that meeting regarding the exteysion or 
equipment of the road? 

A. There was. 

Was that in writing or oral? 

A. Oral. 

Q. Please state what was said by and between Benjamin Richard- 
son and the officers or directors of the company at that meeting 
upon that subject. ; 


be 


2 
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A. The subject of the further extension of the company’s road 
was discussed by the board of directors. Mr. Richardson being one 
of the board of directors of the company at that time and 
1102 being present at this meeting, the subject of the ways and 
means of the committee and Mr. Richardson had been ap- 
proached as to making advances for the purpose of making a further 
extension of the company’s road to Lakeview. He stated to the 
board of directors present that if they, by resolution, would author- 
ize him to receive 300 additional bonds, first-mortgage bonds of the 
company of $1,000 each, that be would make further cash advances 
for the pu of extending and equipment of the road. In com- 
liance with such remarks on his part the company passed a reso- - 
ution directing that 300 bonds should be issued to him. 

Q. That is the resolution to which I have referred in the ques- 
tion? 

A. Ves, sir; on page 48 of this book. 

Q. Was anything said about the amount of money which was to 
be advanced — Mr. Richardson? 

A. I don't recollect that any given amount was agreed upon, ex- 
cepting a sufficient amount to enable the company to on with 
that extension—the second division of the road to.Lakeview It 
was. more particularly for the iron matter for that extension. 

Q. Do you know whether those 300 bonds were ever delivered to 
Mr. Richardson the 300 bonds referred to in that resolution? And, 
if so, state how. 

A. The bonds were obtained by him personally in this 

1103 way: The then treasurer of the company, Mr. — deliv- 

ered to Mr. Richardson, in my presence, the key of the vault 

in the Mercantile Trust Company of New York City, where those 
bonds were deposited. 

7 — bonds? 1 Mise 

The company’s bonds—first-mortgage bonds. 
Q. What bonds of the company? 
A. The bonds of the Chicago, Saginaw & Canada Railroad Com- 


pany. 

Q. What bonds; do you refer to those 300 bonds or the whole 
issue of first-mortgage bonds? | 

A. I refer to those 300 bonds under that resolution. 

Q. What bonds were kept with the trust company ? | 

A. All of the unissued bonds, except such as were then in Europe; 
except such as were with Mr. McChesney, the company’s financial 
agent. 

Q. And Mr. Ferry had the key ? ä 

A. He, as treasurer, had the key until it was delivered to Mr. 
Richardson for the purpose of obtaining 300 bonds. 

Q. For the purpose of taking the 300 bonds or of taking posses- 
sicn of all of the bonds of the company that were there? 

A. Well, iu a certain sense, yes, sir. 

Q. — office did Mr. Richardson hold in the company at that 
time 
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A. He was the managing director, and at this meeting had been 
elected treasurer of the company conditionally. 
1104 Q. Who had the custody of the unissued bonds of the com- 
pany from that time? 

A. After the passage of this resolution ? 

Q. After this meeting. : 

A. Mr. Richardson. All those bonds that were in New York city, 
all the bonds that were in the Mercantile Trust Co., they were subse- 
quently removed to the Park Bank. 

. How many bonds were in the Mercantile Trust Co.? 

A. I don’t know, but I think there must have been about a mill- 
ion and a half of unissued bonds. 

Q. Was there ever, to your knowledge, any delivery of the 300 
bonds referred to in this resolution on p. 48 as distinguished from 
the delivery of all the unissued bonds of the company which were 
on deposit in the city of New York? 

A. There was no delivery of the 300 bonds referred to in that 
resolution, except in the manner asI have stated. Mr. Richardson, 
havin obtained the key to the vault in which the bonds were de- 
posited, went to the Mercantile Trust Co. and counted out to him- 
self 300 of these bonds. 

Q. Did you have any conversation with Mr. Richardson on the 
subject ? 

A. Yes, sir. 

Q. State what he has said to you regarding it. 

A. He has stated that he had obtained these 300 bonds in addi- 

tion to 300 previously delivered to him in two. instalments, 
1105 200 bonds at one time and 100 bonds at another time, and 
that he had in all 600 bonds. 

Q. Did he state how he had obtained the 300? 

A. Yes, sir; he stated that he went to the vault and took the 
bonds out, and 1 took the bonds out of that building to 
— —— Bank. He paid the bill for the storage to the Mercantile 

rust Co. : 

Q. The Park Bank being hired by Mr. Richardson personally ? 

A. Yes, sir. 

Q. Did Mr. Richardson make any advances for the purpose of 
extension or equipment of the road after this? 

A. Not in the sense as I understood in that resolution. 

Q. How far had the road been built at the time of this resolution 
on p. 48—that is, on August 3rd,,1875? 

A. The first division was partly completed only. 

Q. How far did it extend? 

A. The first division is twenty miles, but it was not completed at 
this particular date. It was not completed urtil December of that 


year. 
Q. Has the road ever been extended to Lakeview ? 
A. It is now being extended to Lakeview, but it has never been 
wholl 5 completed. 
Q. Did Mr. Richardson advance the money for that extension ? 
A. No, sir. 


: ee ee 
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Q. Or any of it? 

A. No, sir. 

Q. Has the road ever been completed ? 

A. No, sir. : 

Q. Did — Richardson ever advance any money for the equip- 

ment 

1106 A. When I say no, I am furnishing the rolling stock. The 
ry ty | does not own any rolling 
Q. 28 r. Richardson ever furnish any money for that equip- 
ment. 

A. Not so far as the company is concerned. He owns some roll- 
ing stock, but the title is not in the com ny. 

He owns some rolling stock which he leased to the company ? 

A. Yes, sir. 

Q. But further than that he did not? 

A. No, sir. 


Cross-exsamined by Mr. Fisk: 


Q. Do you know whether he furnished any iron for the second 
division ? 

A. I know that he did not. 

Q. You are positive of that? 

A. I am. 

Q. Do you know whether he ever purchased any other material ? 

A. For the second division ? 

Q. Yes. 

A. I know that he has not. 

Q. How do you know that? 

A. Well, of my own personal knowledge I know that, because I 
have had charge and control of the property to the present date, 
being personally present and knowing it. 

Q. Then you mean to swear that Mr. Richardson never furnished 
any iron? 

A. For the second division I am speaking. 

Q. Simply because you were there on the road and know it from 
that fact? 

A. Yes, sir; certainly; if he has bought any material suit- 
1107 able to go on the road it has never reached it. 

Q: I am asking you now whether he ever did purchase any 
material for the second division? 

A. No, sir; at least it has never got there ; we never received any. 

Q. Did 5 ever hear Mr. Richardson describe any reason why 
the second division was not finished ? 

A. Yes, sir; I think I have. 

Q. Well, what was that reason ? 

A. Well, he has stated as a reason that he would not buy the iron 
until the contributions were all paid in. 

Q. What contributions did he refer to? 

A. Contributions by parties interested in the road. 
Q. Were they to furnish money also ? 

A. Yes, sir. 


; ‘ 5 * — 4 5 
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Q. Did they do it? : 

A. They furnished their promissory notes, a portion of which 
were paid. 

Q. And a portion of which was not. Can you give any other 
reason why he did not go on? 

A. Well, I have no distinct recollection of any other reason, any 
valid reason. 

Q. Do you know as a matter of fact that Mr. Richardson was to 
receive those bonds in part payment or as collateral for work pre- 

viously done or money previously advanced ? 

A. No. I — being present at the meeting, these 300 
honds—— 

Q. The resolution seems to read: On motion, it was unanimously | 

resolved that in consideration of sums of money advanced 
1108 by — Richardson and for sums hereafter to be ad- 
vanced.” 

A. Yes, sir; for the purpose of extension and equipment of the 
company’s road to Lakeview. 

. As well as advances made by him, showing that it was in con- 
sideration of moneys that had been advanced ? 

A. That is not the context of the resolution. Well, I know that 
Mr. Richardson had at that time obtained collateral bonds for moneys 
that he had advanced. 

Q. Is not that resolution correct as written in this book ? 

A. Yes, sir; that resolution is correct. 

Q. Then the whole of the 300 bonds which he was to receive would 
not be for advances to be thereafter made? g 

A. Well, from the statement that he personally made to the board 
of directors at the meeting and prior to the passage of this resolu- 
tion, I should say that the — were issued to him in considera- 
tion for — to be advanced for extension and equipment of the 
road up to Lakeview, the second division of the road. 

Q. Then the resolution that says “ for moneys advanced up to that 
time is incorrect ? 

A. I was not the maker of the resolution; I copied it into the 
book, and it is correct as passed. 

Q. Do you know as a fact that Mr. Richardson actually 
1109 todk into his individual possession those 300 bonds, now, sep- 
arate from his official capacity as the treasurer ? 

A. I know nothing more than his statements to me on the subject, 
— he helped himself to these 300 bonds and removed all the 
others. ; 

Q. Do you know whether he separated them from the others ? 

A. Yes, sir; because I have seen them and copied the numbers of 
them. 

Q. Where ? 

A. At 135 Broadway. I saw them at the office of Eugene Kelly 
& Co.; 44 Exchange Place I saw them. 

2. a were the rest of the bonds at that time; do you know ? 

Ido. 
Q. Where? 


A. In a large chest in the Park Bank—down-stairs in the base- 
ment. 

Q. I understood you to say this transfer was made from the Mer- 
cantile Trust Co. to the Park Bank vaults? 

A. Yes, sir. 

Q. And that was done by Mr. Richardson in his personal ca- 
— capacity? Was it done as the treasurer of the 
roa 


A. I did not intend to say that he transferred the bulk of the 
bonds in his individual capacity. : 

Q. You said that he hired a vault in the Park Bank and paid fo 
it himself; is that correct ? 

A. Yes, sir. 

. Did he remove all the bonds to that place? 

A. Yes, sir. 

Q. Including these 300? 
1110 A. Yes, sir; but he had them in two compartments. He 
had 600 bonds, these 300 and 300 previously obtained, in the 

box ; the bulk of the bonds were in a chest. 

Q. Will you swear that he did not make any advances or pay out 
any money after the passage of this resolution ? 

A. Oh, no; I will not. 

Q. He may, for all you know, have made advances after the pas- 
sage of that resolution? 

A. Yes, sir; but not for the purpose of extension of this division. 

Q. I am asking you about that very point. 

A. I state now that he did make advances thereafter, but not for 
the extension of that division. 


New York, May 20th, 1879. 


I, John A. Osborn, — examiner, do hereby certify that the 
2 of John A. Elwell was taken beſore me by a stenographer 
& by consent of the respective parties to the suit, and that before 

the same was written out in English the witness left the city 
1111 and I have been unable to obtain his signature to the depo- 

sition. I certify, however, that the oath was administered to 
said Elwell before interrogatories were put, and his whole deposition 
before mentioned was given under the sanctity of an oath. I further 
certify that I am obliged to forward the deposition to the court un- 
signed, leaving the regularity of the deposition to be determined by 


the court if parties object thereto. 
JOHN A. OSBORN, 
Special Examiner. 
SouTHERN District oF New YORK, 88: 


I, John A. Osborn, United States commissioner at New York, duly 
appointed special examiner to take testimony in the above-entitled 
case under and by virtue of an order made therein, dated January 
11th, 1879, copy of which is annexed to the —— of Benjamin 
Richardson, which deposition has been forwarded to the court, do 
a that the foregoing papers and the exhibits annexed 
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contain all the evidence taken before me in support of the claim of 
Daniel E. Sickles, a claimant of certain bonds of defendauts. 


May 19th, 1879: 
JOHN A. OSBORN, 

Special Examiner. 
| 1112 [Endorsed:] Circuit court of the United States for the sixth | 

circuit and western district of Michigan, southern division. 
In equity. Ashbel Green and William Bond, trustees, complain- 
ants, vs. The Chicago, Saginaw and Canada Railroad Company, de- 
fendants. Depositions of Daniel E. Sickles and John A. Elwell, 
taken on behalf of Daniel E. Sickles, claimant of certain bonds of 
the defendants, at New Vork, before John A. Osborn, special exam- 
iner, on the 25th day of April and the 10th day of May, 1879. Fees, 
$75.55. Opened by order of the court June 3rd, 1879. H. M. Hins- 
dill, cl’k. Filed May 29, 1879. H. M. Hinsdill, clerk. 


1113 In the Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 
Equity. 
ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
against 
THe Cuicaco, SAGINAW AND CANADA RAILROAD Company, De- 
fendant. 


Sin: Please to take notice that in conformity to an order of said 
court, made in this cause on the 11th day of January, 1879, the 
undersigned will offer testimony as to the bonds of the said Chicago, 
Saginaw and Canada Railroad Company, claimed by. him & you, 
before U. S. Commissioner John A. Osborn, the special examiner ap- 
pointed by said court, at his office, in the post-office building, in the 

city of New York, on the 10th day of May, A. D. 1879, at the hour 
of ten o'clock in the forenoon of that day. 
Yours, &e., JOHN F. BETZ, 
Per ELIHU ROOT, 4%. 


To —— ——, att’y for compl't. 


1114 Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In 


Equity. 


ASHBEL GREEN and WILLIAM Box, Trustees, Complainants, 


v8. 
Tae CIAO, SAGINAW AND CANADA RAILROA D Co., Defendant. 
Foreclosure. 
Before John A. Osborn, Esq., special examiner. 


New York, April 25th, 1879. 


Joun F. Betz, a witness produced on his own behalf, being first 
duly sworn, testified as follows: ) 


By Mr. Roor: 
Q. Where do you reside? 


beige? 


2 


ASHBEL GREEN AND WILLIAM BOND, 40, Er AL. 488 


A. In Philadelphia. 

Q. What is your business? 

4 Did you ever h th th | 
. Did you ever have any transactions with the Chicago, Saginaw 

and Canada Railroad Co.? * — 

A. Yes, sir. 

* * you the owner of any bonds of that company ? 
. Iam. 

Q. Have you them with you? 

A. Yes, sir. 

Q. Please to produce them. 


(Witness produces 325 bonds, Nos. 1 to 30, inclusive; 65 to 96, in- 

elusi ve; 279 to 300, inclusive; 375 to 378, inclusive; 401 to 

1115 440, inclusive; 5051 to 5100, inclusive; 5201 to 5247, inclu- 
sive; 5251 to 5300, inclusive; 5451 to 5500, inclusive.) 


Q. There are 200 of these bonds which you have now produced 
which are held by you for yourself and John Bower & Co., are there 
not! 

A. Yes, sir. 

Q. Please look at this paper and say whether that is the receipt or 
omg under which these 200 bonds were received and are held 

y you. 
A. It is; that is a copy of it. 


By Mr. Nonnis: 


Q. You signed the original, did you not? 

A. Yes, sir; to the best of my knowledge. 

Q. And that is a copy of the original? 

A. I think it is right; I know I gave a receipt for it, and this 
must be a copy of it, although I can’t tell 8 

Q. To whom did you deliver the original? 

A. I think it was to Mr. Ferry. 

Q. Of the company? 

A. Yes, sir. 


The copy is marked “J. F. Betz Ex. Al, April 25th, 1879, J. A. O.“ 
Q. How much of the money referred to in this exhibit, “ Betz No. 
1, of this date,” was actually paid by all three of the parties men- 


tioned in that paper ? 
A. There were notes given; there was not any money paid; 


: ewe Mr. Bower, Peniston, and myself, making 833, 
33 


1116 Q. $11,111.11 by each of the three persons? 
A. Yes, sir. 

Q. Making $33,333.33 ? 

A. Yes, sir. 

. That was actually paid? 

A. Yes, sir; with interest. 

Q. How did you acquire possession of the other bonds which you 
have produced ? 
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A. By purchase from Mr. Peniston. I purchased his bonds and 
then my own, which I received. The first ee I received the 
time the first money was paid. I forget when. That was in 1874 
or 1875. I came over with Captain Craw at the time we paid the 
fifteen or sixteen thousand dollars each and got them from the trust 
company. 

Q. How much money did you pay to the company for which you 
received bonds as collateral ? 

A. I paid altogether, according tomy books, including the $11,000— 
I paid $38,625.92, all cash. 

Q. How much money did Mr. Peniston pay for which he received 
the bonds you purchased from him? 

A. Precisely the same amount as Mr. Bower—Bower & Co. 

Q. As testified to by Mr. Bower? 

A. He has the same number exactly, and one — I 
1117 did not pay as much as Mr. Bower did; he paid $17,000 at one 
time, and I only paid eight or six thousand. 


Cross-examined by Mr. Norris: 


Q. When did you first become connected with the railroad com- 
pany officially ? 

A. Mr. Bower, myself, and Mr. Peniston and Mr. Dietrich—but I 
really could not tell you the date it was. It was, I think, in 1874 
or 1875. It was July, 1873. 

Q. Can’t you give it any nearer than that? 

A. By some of the papers I think I could. I have not got the 


pers. 8 N 
ar) What was your first transaction with the corporation ? 

—. I think it was about fifteen or sixteen thousand dollars. 

Q. Well, what was it? 

A. I think it was partly in money and partly they gave me ac- 
ceptance. At least it was paid in a very short time. It was all 
cash. Then after that there was some more money paid. I paid 
in all $40,000. 

Q. Have you not got any regular statement of the account with 
this corporation ? 

—. Yes, sir; my book-keeper has it. 

Q. Ask your book-keeper to produce it. 

A. He is not here. 

Q. You say you have an account on your books with this corpo- 
ration, debit and credit ? 

A. Yes, sir. 
1118 Q. You have not brought it here? 
A. Yes, sir. 
Q. Your fifst transaction, you say, was Bower & Co., Betz, Penis- 


ton, and Dietrich entered into a pool to furnish them a certain 
amount of money ? 


A. Yes, sir. 

Q. You furnished it partly in cash and partly by your acceptances? 

A. Yes, sir; I think that is the way it was done, but it was $60,000, 
to the best of my recollection. It was all cash. 
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And you say that was in 1875? 
. I think it was 1874 or 1875. 
Tou can’t tell which? 
. I think it was in 1874. I can’t tell. 
That i is as near as you can get it? 
Yes, sir. 
1874 you let him have about $16,000 in cash as acceptances ? 
About. It was all cash. 
You say about $16,000. Was it 10,0007 
Oh, yes. 
In cash ? 
. I would not be positive it was. 
Was it 8,000 in cash? 
. I could not remember. 
Was it 6,000 in cash ? 
I could not remember. 
Was it 5,000? 
. I could not remember. 
Was it three? 
could not remember. 
. How much was it in acceptances? 
A. I can’t remember. 
1119 4 To whom was it furnished? 
A. To the company. 
Q. The company is nobody. Did you furnish it to one of the 
agents? 


OPOPOPOPOPOPoeProPre | Ope 


4 A. — — Craw was one of the agents at that time. 


Q. Did you furnish it to Captain Craw ? 

A. He was the man that got so much money and the 0 
how much I don't know. 

Q. Was he the man that got it? 

A. Yes, sir. 

Q. You delivered it to him ? 


A. In Philadelphia. 
Q. In ee 


Yes 

Welt, what did he give you for it? 

He gave us some bonds. 

How many ? 

I think shortly after that I think we got 
I am speaking of the transaction. 

I don’t think we got any right away. 

How soon after? 

. I think it must have been probably a few weeks. 
Did you take any credit ? 

We took some notes. 

Where are they? 

Here are some of them. (Produced.) 

Have you found the notes ? 


A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
Q. 
A. 
Q. 
A. 
Q. 
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A. Yes, sir; those are the notes we paid. 

Q. These first four notes represent the first transaction you had 
with the corporation ? 

A. I could not say whether they do or not. 
1120 Q. They are dated Nov. 10th, 1874, all of them, and they 
are given at six, nine, twelve, and eighteen months, respect- 

ively, and appear to be drawn by E. L. Craw or the corporation to 
your order ? 

A. Yes, sir. 

Q. Can you testify whether that was the first transaction you had 
with the corporation ? 

A. I could not say positively whether it was or not. 

Q. Did you deal directly with the corporation, or did you have 
any broker in the matter? 

A. I was generally there myself. 

Q. Did not you have a German broker acting in this matter? 

A. No; I think not. 

Q. You are positive of that? 

A. I think not. 

Q. You are positive there was not a German broker that inter- 
vened with Captain Craw ? 

A. Nobody that I know of—a German? 

Q. Either German or Jew. 

A. Not that I know of. 

Q. You dealt directly with the corporation ? 

A. Yes, sir. 

Q. How much money did you advance on these four notes—six, 
nine, twelve, and eighteen months? * : 

A. Those notes were paid when they came due, whatever they 

amount to. 
1121 Q. You made the notes and gave them to Mr. Craw? 
A. Yes, sir; and I paid them at maturity. 

Q. Did you have — to do with shaving them or having 
any discount on them 

A. Not on those notes, I don't think. 

Q. Did you on any others? 

A. I had some note from Captain Craw, but I don't remember 
which it was; I don’t think it was my own note. 

Q. And those you discounted on or shaved on ? 

A. I think I did, one or two of them; but I don’t remember that 
it was my own note. | 

Q. These notes you delivered directly to Mr. Craw and paid them 
at maturity? 

A. I did, to the best of my belief. 

Q. How soon after November 10th, 1874, did you get any security 
from the corporation for these notes? 

A. Well, I really could not say when it was; we came over to- 
gether—Captain Craw and John Bower, of that firm, and myself. 
We came over—us three came to New York and got the bonds here. 

Q. How many did you get? 

A. I think I got 20; 20 or 30. I don’t remember how many. 
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Q. You took them home with you ? 

id A. Yes, sir. 

Q. Did you get them in pursuance of any act of the corporation 
or directors, or were they delivered by the officers? 


7 1122 8 A. That I could not say; they were delivered by Captain 
t- raw. 
lo Q. — don’t know whether they were delivered by the president ? 
A. Yes, sir. 
Q. And that is all the security you got for these four notes I hold 
d in my hand? 3 


A. That is all the security. 
. I refer to the papers which I hold in my hands for the four . 
0 notes given November 10th, 1874, for six, nine, twelve, and eighteen 
» months. The first is $4,366.66; the next is $6,545.41 for the nine 
months, and the twelve and eighteen months the same; and for 
these you only received thirty bonds as security ? 
A. At that time 32. We received some afterwards. 
Q. Now, the next notes are notes which appear to be made in May, 
1875—one for $1,500 at 90 days, to the order of E. P. Ferry, treas- 
* urer, and the other $3,000, at 5 months, to the order of John F. Betz. 
What does the other represent? ; 
A. I could not say what it represents. 
Q. Does it represent any money ? 
A. Oh, yes; — J paid the money for it. 
Q. Then — are you not able to say what it represents? 


| A. You see, I pay out a good deal of money through the year, and. 
. x I could not tell without referring to the books. 
1123 Q. One of them is marked “ No protest,” endorsed, how- 
y 4 „ by you. Was that discounted by you? 
. No, sir. 


Q. What did you receive for these $4,500? 

A. I could not say. We had a transaction after that in which it 
may be this very transaction in which I received 8 bonds for m 
shares and Bower’s. I think I took stock and something else; 
don’t know what, but I received 8 bonds, and it may be in that 
transaction. 

Q. Do you remember anything about it? 

A. Not positively. 

Q. Can you tell how much money has been paid on these notes? 
) A. I know I paid the full amount. 

Q. Do you know whether the corporation received the amount 
you paid ? 3 

A. That I could not say. 

Q. And if you had any security for these notes it was 8 bonds? 

A. That may be; I would not be positive. 

Q. Do you claim to have any more or have had any more? 

A. No; I do not. 

Q. That would make your entire bonded security up to May, 
1875, $28,000 ? 

A. $28,000 or $38,000; I could not state positively ; I don’t re- 
member. 
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. This note of October 11th, 1875, signed“ John F. Betz,” 
1124 payable at Gaul’s Brewery, Newmarket Street, nine months 
after date, $11,111.11, at six per cent. interest, when you gave 

that note what did you do with it? 

A. I gave it to Ferry. 

Q. As treasurer ? 

A. As treasurer. 

Q. And you paid it when? 

A. When it was due. 

Q. At maturity ? 

A. At maturity. 

Q. Do you know who discounted it? 

A. I do not. 

Q. Whom did you pay it to? 

A. To the bank—the consolidation bank—No. — on 3rd street; I 
cannot remember the name just now, but I know where the bank 
is. It is above Race street. I think it is the consolidation bank. 

Q. What security did you receive for that note? 

A. We got this collateral—200 bonds—these collateral bonds. 

Q. That is, you got your interest from the 200 bonds ? 

A. Yes, sir; my proportion. 

Q. How do you account for your possession of the other 125 bonds ? 
You say you received your interest and 200 bonds as security for 
that and you have only got 28 or 38. Is that security for the other 


paper? 
A. These I bought of Mr. Peniston. 
Q. Where did Mr. Peniston get any? ? 
A. From the company, the same as Mr. Bower. 
1125 Q. If he got no more than the rest he would only have 
about 20 bonds in that first transaction ? 
A. Well, that I don’t know how it would be. 
Q. Peniston and Dietrich and Bower and yourself were in this 
pool, share and share alike; each of you had a quarter ? 
A. Yes, sir. 
Q. In the first transaction ? 
A. Yes, sir. 
Q. Each of you furnished these notes? 
A. No, sir; that is the $60,000 cash. 
Q. * each of you received 20 or 30 bonds as collateral to those 
notes 
A. Yes, sir; two dollars for one. 
Q. And you say you bought Peniston’s afterwards ? 
A. Yes, sir; I ught his lately. 
Q. Where did Peniston get so many bonds? 
A. That I could not state. He got some afterwards. There was 
another transaction after that. 
Q. When was that ? 
A. I don’t remember. 
Q. Do you remember what that was? 
A. I only remember we got some more bonds. 
Q. But how you got them or what you gave you don’t know? 


this 


those 


17 


A. I know what I paid for them; it is on the books. 
Q. Did Peniston get more bonds than you ? 
A. Yes, sir. 
Q. Why? 
A. Because he paid more — i 
Q. Did Peniston pay up his $11,000 notes? 
1126 A. He did, if he paid one that he owed the captain here. 


Mr. Ricuarpson: Not one cent. 
7 Then he did not pay all of it? 


No. 
7 — you know he is being sued for that in Philadelphia? 
o 


Q. Why did you say he paid it up? 
A. I don’t know Peniston’s business. 
Q. Did you buy any of them yourself? 
A. I think I did, one or two. 
Q. How much did you pay for them ? 
A. I can’t remember. 
Q. Did you pay over 50 cents on the dollar for them ? 
N — I think both of them I bought for about 67 cents on the 
ollar. 
Q. These notes were part of Peniston’s contribution to this pool 


by * of $11,111.11? 


A. That I would not say. 
Q. His notes were split up into small? 
A. I think they were. I think there were three. I believe the 
captain bought one, and I —_ one or two; I could not say. 
Q. Who did you get it from 
A. I think it was of Captain Craw or Col. Elwell. 
Q. How many did you buy of Peniston ? 
A. I bought all he had. 
Q. How many? 
A. 81. 
1127 Q. You had 125? 
A. And whatever he has to get out of the 200. 
“ee you have now got 125 other bonds and you got 80 from 
im | 
A. I guess that brings it pretty near up. 
Q. It depends on how many you claim yourself? 
A. About 45 or 44. 
Q. I thought you only made it 28, or 38 at the top figure? 
A. Well, whatever it is. | 
Q. Were you present at this October meeting, October 11th, 1875, 
at the Continental, of Philadelphia ? 
A. I think I was. 
Q. When did you first become a stockholder or director in the 
company ? 
A. I never was a director. 
Q. When did you first become a stockholder? 
A. When Captain Richardson came over there. 


62—181 


; 


7 . " a se ee 8 9 — rn . * n 
4 4 . oe eee * 1 7) P 1 N 
* * * ö r 8 . 
. ; re 4 ey * ee 
0 1 — 


* * 7 6 ef 8 é 
ee EO OPO SS WP eee n n F. . n 


490 BENJAMIN RICHARDSON 4 HENRY DAY, 4C., vs. 


Q. Was it at that meeting? 
A. I think it was. 
Q. Have you been a stockholder and director ever since? 

A. Never have been a director. 

Q. How much stoek did you have? 

A. I think it was 30-odd shares. 

Q. Was it not 350? 

‘A. I think I have it down here; yes, sir; 350. 

Q. Since that time—since that stock was assigned to you—you 
have been a stockholder in the corporation and have voted 

1128 at the various elections that were held? 

A. That was stock that was sold by my attorney, J.O’Byrne; 
he attended to this business, and that stock was sold for some 
reason ; he said it would not be proper for me to hold it, although 
I have it now in my — 

Q. Sold, but not delivered? 

A. It was delivered, but I have it again. 

Q. He sold it to Catharine O’Byrne, his wife? 
A. His sister, I believe. 

Q. A sister of your attorney ? 

A. Yes, sir. 

Q. Was there any transfer on the book of it? 
A. I believe there is. 

. Any transfer on the books of the company? 
A. I don’t know. 


Q. Still you keep the stock, although it was delivered to his 
sister? 


A. It was sold to her and delivered to her, although I got it back 

again. ; 
. How much did you get for it or have you got anything yet? 
(Objected to as irrelevant.) 


A. For what? 

Q. For the stock. You say it was sold ? 

A. I don’t know what I got. I know O’Byrne made the papers 
out and they were made out straight. 

Q. Don’t you know what the object was in selling the stock ? 


(Objected to.) 


1129 A. I could not aay 


Q. Did not Mr. ‘Byrne inform you that the object was to 
get rid of the Michigan laws 


(Objected to as immaterial and irrelevant.) 


A. I could not tell; very — he did. 
Q. Were you present at this Philadelphia meeting? 
A. I think I was; I was there once or twice. 


_ Q. Participated in their proceedings and looked after your own 
interests ? 


A. Yes, sir; I looked after my own interests. 


— 4 
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Q. At that time there were $120,000 of these bonds voted to the 
Philadelphia pool as bonus ? 

A. I don’t know in what shape it was voted. 

Q. To be divided equally between you? 

A. I could not say. 

Q. Was there not also voted $100,000 of the stock of the company 
to be divided between you ? 

A. I received some stock, but how it was voted I don’t know. Mr. 
O’Byrne was there. 

Q. He acted as your attorney or agent? 

A. Yes, sir. 

Q. Whatever he did represented your interest ? 

A. Yes, sir. 

Q. What is the exact amount of the money you have in- 
1130 vested in the Chicago, Saginaw and Canada railroad and its 
officers ? 

A. About $40,000. 

Q. That is a very indefinite sum for a business man. 

A. As near as J can get it, it is here $33,625.92. That is what 
these papers show. I don’t know how it is; about—— 

Q. — is the extent of your investment, first and last ? 

A. Yes, sir. 


By Mr. Roor: 


Q. Were any of these loanings out of consideration—the 200 
bonds which you reeeived under this receipt put in evidence: here 
and the bonds which you purchased from Mr. Peniston—were an 
of the other bonds which you have produced here to-day receiv 
for bonus? 

A. Not that I know of. 

7 2 were they received for bonus ? 

. 0. 

Q. Were they received for any other purpose or in any other way 
than as collateral for moneys advanced? 

A. The 200 you mean ? 

Q. No; the other, aside from the 200 and the Peniston ? 

A. They were received for us paying in this money; that is what 
they were paid for. : 

Q. Do you mean for that money as collateral security? 

A. No; as collateral that these parties should give us our 
1131 money back. That is what they promised to do. 

Q. Do you recollect the number of bonds which you re- 
ceived at the time of this transaction, which is represented by the 
notes dated Nov. 10th, 1874? 

A. They were from 1 either up to No. 20 or 30. I would not be 
positive. I know I received the first bonds No.1. That is what 
they started on. 


(The notes referred to on the cross-examination of the witness are 
marked A“ to A“, inclusive.) 


Q. I notice that you continued loaning money to this company 
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after a portion of these notes of Nov. 10th, 1874, became due and 
remained unpaid 
A. I did. 
Q. Was there any arrangement by which you received further 
security upon those notes? 
A. Yes, sir; there was. I believe there are some papers there that 
we got bonds for. 
Q. Then the bonds—you subsequently received value not only to 
the subsequent advances, but the previous unpaid ones? 
A. Yes, sir; there were several times the parties came together 
and negotiated for money and gave us some bonds, and how the 
transaction was I can't tell. They were the board; they were 
1132 sitting there; maybe I went in and staid a little while and 
then went off again. One day I was not there at all. 


By Mr. Morris: 


Q. Peniston was present at this meeting of October 11th to the 
16th, was he not? 

A. I don’t know whether he was there or not. 

Q. The arrangement, however, was made for his benefit as well 
as Bower and Betz? 

A. Well, I don't know about the arrangement. The arrangement, 
as I understand the arrangement about the 200 bonds, was for 
Bower and Betz and Peniston. I was not there all the time. 

Q. Did not Dietrich have any other iuterest in that? 

A. I don’t know whether he had or not. I believe not, I was 
there and went away. One day I was not there at all. At. the time 
— Richardson got up and flourished his check I went away in 

isgust. 

Q. You were also trustee for about $66,666.66 in notes, the balance 
of $100,000, which they agreed to put up? 

A. Yes, sir. 

Q. Did you receive those notes? 

A. I did. ° 

Q. That is to say, how much was executed by each member of the 
Philadelphia pool ? 

A. — * — bisa 

Q. Part of which, of course, was discounted or negotiated, $33,- 
333.33 ? * - 

A. Yes, sir. 
1133 Q. And the other $66,666.66 was left in your hands as 
trustee for the company ? 
Yes, sir. 
Q. Now, where are those notes now ? 
A. I have them. 
Q. You have them in your possession ? 
A 
Q. 
A 


. Yes, sir. 
Why have they not been delivered to the company ? 
. Why, because I was told to keep the notes, as the iron of that 
railroad was not delivered by Mr. Richardson. 
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Q. They were not delivered to you on any such terms, were ? 
A. I — 80. a r * 
This receipt, is it an original or a copy ? 

A. No; it is a copy. 

Q. This is a true copy of the original, including your signature? 
A. Yes, sir; to the of my knowledge, it is. 


(The receipt is as follows: 


“Received, Philadelphia, Oct. 16th, 1875, of Edward P. Ferry, 
treasurer of the Chicago, Saginaw & Canada Railroad Co., he fol. 
lowing notes, to wit: John F. Betz, dated October 11th, 1875, 12. 
months from dyte, $11,111.11; John F. Betz, dated Oct. 11th, 1875, 
18 months, same date, same amount; John Bower & Co., same date, 

12 months, same amount; John Bower & Cu,, same date, 18 
1134 months, $11,111.11; Richard Peniston, same, 2 notes, same 

date, same amount, 12 and 18 months—total, $66,666.66—the 
said notes all bearing interest at six per cent. per annum, which I 
am to hold, as trustee for the company, until the proper adjustment 
of the account of G. H. McChesney.”) 


Q. Now, when McChesney’s account was adjusted why did you 
not deliver those notes to the company ? 

A. It never was adjusted, that I know of. 

Q. You don’t know whether it has been adjusted or not? 

A. No, sir. 

Q. Whenever that account is adjusted the company will be enti- 
tled to those notes, I suppose ? 

A. I don’t know; I could not tell. The notes are there. 

Q. They would be held until the account of McChesney had been 
finally adjusted by the executive committee, and you have no in- 
formation whether that has been done or not? No officer of the 
company has ever instructed you ? 

A. Ihave not. I know I was instruct- to keep my notes by my 
attorney. 

Q. on bonds you hold outside of the 200 you hold as collateral? 

—. Yes, sir. 

Q. All outside of the 200 you hold as collateral to those 
1135 40,000 and odd dollars which you say you have advanced to 
the company ? 

A. That is the way I know it is. 

Q. You knew, of course, Mr. Peniston’s relation to this company 
entirely, as well as you knew your own? He was one of the 
Sy in Nov., 1874? 

. Yes, sir. 

Q. He continued with you? 

A. Yes, sir. 

Q. You knew all he knew relative to the affairs of this corpora- 
tion ? 

A. I don’t know that I did. 

Q. He was one of the associates with you ? 

A. Yes, sir. 
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Q. You knew how he got his bonds and how he gave his notes, 
* you bought them with that knowledge? 
Ves, sir. 


The witness states that the corrections as to amounts and dates 
which he has made in his testimony opposite the initials J. A. O. 
have been made after consulting his be — also that the first trans- 
action he had with the railroad company was in 1873, and not in 
1874 or 1875, as stated in his testimony. 

JOHN F. BETZ. 


Subscribed and sworn to before me April 25th, A. D. 1879. 
JOHN A. OSBORN, 


Special Examiner. 
1136 J. F. Betz Ex. A 1. April 25, 79. J. A. O. 


Receipt of Ino. F. Betz, Holding Bonds as Collateral. 


Rec’d, Philad’a, Oct. 16, 1875, of E. P. Ferry, treasurer of the 
Chicago, Saginaw & Canada R. R. Co., two hundred of the first- 
mortgage bonds of said company for $1,000 each, said bonds num- 
bered as follows, to wit: 

5051 to 5100, inclusive. 
5201 to 5250, . 
5251 to 5300, 
5451 to 5500), 

No coupons attached. — 

And the said bonds are placed. in my hands as trustee by the 
consent of the company on the one part and Jno. Bower. & Co., 
Richard Peniston, and myself on the other as collateral security for 
the sum of $100,000, which has been borrowed by the said R. R. Co. 
of the said named parties, as more fully appears by the notes of said 
company dated Oct. 11,.’75, executed to said parties, respectively, 
for the sum of $33,333.33, payable in equal amounts of $11,111.11, in 
8, 11. & 17 months, with interest at 10 per cent., but which said 
amount it has been agreed by the parties of the second part shall 
not be pressed for payment until the expiration of three years from 


this date. 
JNO. F. BETZ. 
1136a | Ex. A 2. J. A. O. 
$4,363.63. PL A., Nov. 10, 1874. 


Six months after date we promise to pay to the order of Jno. F. 
Betz forty-three hundred and sixty-three J, dollars at the First 
National B’k of N. v. City without defalcation, for value received, 

with interest at ten per centum. 
E. L. CRAW, 


President C., & and G. R. R. Co. 
No. — . Due —. 


— 


; 

£73 

[ 

1 7 

Of 
7 
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[Endorsed 2 Pay A. Lane, cash’r, or order for coll., and credit of 
First National Bank of Philadelphia. 


| * 
a 1 
. 8 7 


11366 Ex. A 3. J. A. O. 


$6,545.46. PA., Nov. 10, 1874. 


Nine months after date we promise to pay to the order of Jno. F. 
7 Betz sixty-five hundred and forty-five p dollars at the First Nat’n’l 
- B’k of N. v. City without defalcation, for value received, with inter- 


est at ten per centum. 
E. L. CRAW 


President G., S. & G R. R. Co. 
No. —. Due —. 


{Endorsed :] Pay A. Lane, cash’r, or order for coll., and credit of 
First National Bank of Philadelphia. 


1136 Ex. A 4. J. A. O. 


86,545.46. PRILA., Nov. 10, 1874. 


Twelve months after date we promise to pay to the order of Jno. 
F. Betz sixty-five hundred and forty-five p dollars at the First 
Nat’n’! B’k of N. v. City without defalcation, for value received, with 
7 interest at ten per centum. 
E. L. CRA W, 


* 4 President C., 8. & C. R. R. Co. 
No. — . Due —. 


| [Endorsed a Pay A. Lane, cash’r, or order for coll., and credit of 
: First National Bank of Philade!phia. 


1136d : Ex. A 5. J. A. O. 


$6,545.45. PnIL. A., Nov. 10, 1874. 


Eighteen months after date we promise to pay to the order of Jno. 
F. Betz sixty-five hundred and forty-five W. dollars at the First 
Nat’n’! B’k of N. v. City without defalcation, for value received, with 
interest at ten per centum. 

E. L. CRAW, 


President C., & & C R. R. Co. 


LLL — —VTÜ A 


No. — . Due ——. 


IEndorsed: ] Pay A. Lane, cash’r, or order for coll., and credit of 
First National Bank of Philadelphia. 


43 11365 Ex. A 6. J. A. O. 


$1,500. Puita., May 15th, 1875. 
Ninety days after date pay to the order o“ E. P. Ferry, treasurer, 


“i 7 i 22 
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fifteen hundred dollars, value received, and charge the same to ac- 


count of— 
No. 27445. *JOHN F. BETZ. 


To First National Bank, Phila., Penna. 


lege ] Cut in error at First Nat'n'! Bank. W. H. Clark, 
teller. E. P. Ferry, treas’r. Pay First National Bank, New York, 

or order. Geo. Stickney, cashier. Pay First National Bank of Phil- 7 
adelphia or order. G. F. Baker, C. 5 


11367 Ex. A 7. J. A. O. ’ 


$3,000. Granp HAvEN, Micu., May 16, 1875. 1 


Five months after date the Chicago, Saginaw and Canada R. R. 
Co. promises to pay to the order of John F. Betz at the First National 
Bank, city of New York, three thousand dollars without defalcation 
or discount, with interest at ten per cent. per annum, value received. 

THE CHICAGO, SAGINAW AND 
CANADA R. R. CO., 
By E. L. CRAW, President. 


No. —. Due —. 


[Endorsed :] Pay A. Lane, cash’r, or order for coll., and credit of 2 
First National Bank of Philadelphia. 


11369 Ex. A 8. J. A. O. 


$11,111.11. PHILADELPHIA, October 11th, 1875. 


Nine months after date I promise to pay to the order of E. P. 
Ferry, treasurer, eleven thousand one hundred and eleven p dol- 
lars at Gaul’s Brewery, Callowhill & New Market St-., without defal- 
cation, for value received, with interest at six per cent. per annum. 

*JOHN F. BETZ. 


No. 7149. Due July 11-14, 1876. 
July 14. 


[Endorsed:] Pay E. L. Craw, pres’d’t. Edw’d P. Ferry, treas- 
urer. E. L. Craw, president Chicago, Saginaw & Canada R. R. Co. 


* Erased in copy. 
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1137 Claim of John F. Betz. 

! The Circuit Court of the United States for the Sixth Circuit and 
| Western District of Michigan, Southern Division. In Equity. 

; ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 

, v8. 
r Tue Caicaco, SAGINAW AND CANADA RgItroaD Co., Defendants. 
Foreclosure. 

Before John A. Osborn, Esq., special examiner. 

. New Lonx, May 5th, 1879. 


Present, 1 to adjournment: Mr. Frank Sperry, represent- 
ing John F. Betz. No one appearing ſor other parties, on motion of 
Mr. Sperry, the examination is adjourned to May 6th, at 11 a. m. 


May 6ra. 


Present: Same parties as on May 5th. 
Adjourned to May 10th, at 10 a. m. 


1138 Claim of John F. Betz. 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tue Cuicaco, SAGINAW AND CANADA RAILNOAD Co., Defendant. 


Foreclosure. 
Before John A. Osborn, Esq., special examiner. 


New York, May 10th, 1879. 


(Present, 7 — to adjournment: Elihu Root, Esq., James M. 
Fisk, Esq., for Benjamin Richardson.) 


RIcHARD Peniston, a witness produced, being first duly sworn, 
testified as follows: 


2 By Mr. Roor: 


7 Where do you reside? 
A. Gilsey House, N. Y. 
Q. Formerly resided i in Philadelphia? 
8 Did’ — h h the Chi Sagina 
you ever have any transaction with the Chicago, Ww 

& Canada R. R. Co.? 

A. Yes, sir. 
63—181 
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Q. Did you ever loan them any money ? 
A. Yes, sir. 
Q. What amount? 

A. Well, it was something like $49,125.92; there was no 
1139 note. I did not pay the last one—$3,000 and upwards. 

. Q. That is the amount which you loaned them, including 
what? 

A. Cash and notes. All the notes were paid except the last one. 

Q. Which amounted to—— : 

A. $3,703.70. 

Q. This amount of $49,125.92 which was loaned to the company 
in cash and notes was all paid with the exception of this note for 
$3,703.70? 

A. Yes, sir; all paid but that. 

Q. Do you know what was done with that one? 

A. No, sir. We have a suit now; I believe Mr. Richardson claims, 
or Eugene Kelly; that is the way I understand it. 

Q. Did you ever have any conversation with Captain Richardson 
about it? 

A. No, sir; not a word. 

Q. Did you ever have any conversation with Eugene Kelly about 
that note? 

A. I believe there is a suit pending. 

Q. By whom? 

A. Eugene Kelly. 

Q. Of New York? 

A. Yes, sir. 95 

Q. Did you receive any evidence of indebtedness from. the Chi- 
cago, Saginaw & Canada Railroad Co. at the time of making the 
loans you have sworn to? 

A. Yes, sir; I received their notes. 

Q. Have you them ? 

A. Yes, sir. 

(Witness produces six notes, which are marked in evidence 

“Peniston A 1” to “A 6,” inclusive, “A 1” being a note for 
1140 $4,000, dated May 15th, 1875, payable 5 months after date to 

the order of Richard Peniston, made by the Chicago, Sagi- 
naw and Canada Railroad Co., by Craw, president. “A 2” isa note 
for $6,090.91, six months’ time, same date, payee, and maker; “A 3,” 
a note for $9,136.36, at nine months’ time, same date, payee, and 
maker; “A 4,” a note for $9,136.36, twelve months’ time, same date, 
payee, and maker; “A 5,” a note for $9,136.36, eighteen months’ 
time, same date, payee, and maker; “A 6,” a note for $11,111.11, at 
eight months’ time, dated Oct. 11th, same payee and maker.) 


Q. The difference between the amount of $49,125.92, which you 
. have stated was the amount loaned by you to this company, and 

the amount of $48,611.10, to which these notes amount, is $514.82. 
Please state whether that arises from the interest upon the note for 
$11,111.11, which is marked “A 6,” or from any other source. 


. ane ee 
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(Mr. Fisk objects that on the face of these notes they do not pur- 
port to be the notes of the railroad company, but simply the per- 
sonal notes of E. L. Craw. The appending his official title does not 
make them the notes of the railroad company.) 


1141 A. Yes, sir; the difference arises from the difference of 
interest there. 

Q. This $11,111.11 note, marked “A 6,” was given in exchange, 
not.for cash, but for notes from you? 

A. Yes, sir. 

Q. And the notes which you gave, if I understand correctly, bore 
interest ? 3 : 

A. My notes? f 


. Yes. 

A. That I don’t remember; no, sir; I am not quite sure on that 
point. I gave three notes for that $11,000 note and took two up; 
the last one I did not. | 7 

Q. And it is upon it you are now being sued by Eugene Kelly? 

A. Yes, sir. 

Q. In whose handwriting is the letter now shown you ? 

A. It is Craw’s writing. . 

Q. The former president of the railroad company ? 

A. Yes, sir. 

Q. You received it from him? 

A. Mr. Bellheimer brought it to me, to the Gilsey House. 

Q. Shortly after its date? 

A. Yes, sir; so he could get it discounted easily in small notes. 


(The letter is offered in evidence, marked “A 7,” “ Peniston.” Ob- 
jected to as immaterial.) 


Q. It was pursuant to this letter that you gave the three notes in 
place of the $11,111.11? 
A. Precisely. 


Crass- examination by Mr. Fisk: 


Q. When I you first commence loaning money to the com- 
pany 

1142 A. I believe it was 1873. 

Was the first loan to the company in money or note-? 

A. That was in money. : 

Q. How much ? 

A. I forget the amount; I think it was something like $15,000 or 
$16,000 ; I can tell by these notes, though (looking at the notes). It 
must have been 1874 instead of 1873. 

. Can you give us the amount? 

A. I don't remember the exact amount. 

Q. As near as you can get at it? 

A. About $15,000. 

Q. The next? | 

A. The next was $4,000; I think it was cash; I am not quite sure 
about that. 
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Q. When was that ? | 

A. May 15th, 1875, this $4,000 note was given. I am not sure 
that that was cash, thoug; whatever it was, it was paid. The next 
is Nov. 10th, 1874—those notes. 

Q. Those notes were not given by you? 

A. Yes, sir. 

Q. Those notes were given by the company to you as an evidence 
of indebtedness. I am asking you when you loaned the money or 
notes, and the times and amounts, not how you got those notes. 

P A. The same time, as near as I can remember—about the same 
ate. 

Q. The $4,000 you have got. Now, when was the next time? 

A. The next was 1875, October 11th. 
1143 Q. How much then ? 

A. Those three notes were given for $11,111.11, one of which 
was not paid. 

Q. Well, when was the next one? 

A. That was the last; these others of November 10th, 1874. 

Q. We have got $30,000 thus far. 

A. It was 1873, the first; 1874, the next; the notes show. I have 
not got my notes with me. These are what I received for them, and, 
of course, as near as my memory would take me, it is that. 

Q. I ask you to give me the day and date and amounts. 

A. I can’t give it. 

Q To whom was this money paid, or to whom were the notes 
given? : 

A. Craw. 

Q. Where? 

A. Well, in one case it was at Guy’s Hotel, in Philadelphia; it 
was in Philadelphia; I can’t remember; we used to meet at the 
Continental Hotel and we used to meet at Guy’s Hotel. I can’t re- 
member when the notes were delivered. 

Q. But all in Philadelphia? 

A. Yes,sir; except when I delivered this $11,000 note; that was 
in New York. 

Q. And when you gave the money or the notes they gave you 
those notes in payment of the advances made by you ? 

A. I don’t think that was done in this first instance; if it was I 
have not the notes here. 


Q. (Repeated.) 
A. 


1144 can’t remember exactly how that was. 
Q. Did you ever get any evidence of indebtedness from the 
* for that first advance you made them ? i 
Ves, sir. 


Q. Is it included in one of those six notes? 

A. No, sir; I think not. 

Q. None of those notes, six notes, have ever been paid or any pay- 
ment made on account of it? 

A. No, sir. : 

Q. Will you swear, Mr. Peniston, that that sum of $45,422.22 is 
still owing you by the company ? 


Pp 
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A. Yes, sir. 
Q. Did you ever receive any bonds for those notes? 
A. We received bonds; yes, sir. 
Q. How many bonds did you receive? 
A. Well, I forget; now, really I could not tell you. 
Q. Well, about how many ? 
A. I can’t remember; I was very full of business at that time and 
I don’t remember the number. 
Q. But you did get the bonds? 
8 Are these bond possession ? 
Are those bonds in your ion 
A. No, sir; Mr. Betz has them. 
Q. Did you sell them to Mr. Betz? 
A. I have; yes, sir. 
Q. And received money from him on account of the sale? 
A. Yes, sir. 
How much have you received from him? 


(Objected to as immaterial and irrelevant.) 


A. I don’t recollect the exact amount. I have hada great 
1145 — with him. I think it was something like 


Q: For what * or purpose did you receive those bonds, in the 
first place, from the company? 
— As near as I understand it, was in the shape of collateral and 

nus. 

Q. It could not have been both ? 

A. It was bonus, I know. 

Q. You swear it was bonus? 

A. I am not quite clear it was all bonus. 

Q. How much was for bonus and how much was not? 

A. That I could not tell you. Mr. Betz was made trustee, I be- 
lieve, of the bonds. 

Q. Were those bonds given to you at the time you advanced this 
money or notes ? 

A. Not at the time; very soon after the thing got started. 

Q. But it was the understanding when you gave them money or 
notes they were to give you the notes of the company back, and also 
give you bonds? 

A. Yes, sir; the bonds were given us before, I believe. 

Q. But you paid no consideration for the bonds other than giving 
these notes or cash by you? 

A. No. 

Q. And you still can’t recollect how many bonds there were? 

A. No, sir; I can’t. 

Q. Were all your notes that you gave to the company paid by you 
except this one of $3,700 7 

A. Paid by me; yes, sir. 
11453 Q. Have you got those notes? 
A. No; I have not. 
Q. What has become of them? 
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or here. 


By Mr. Roor: 


Q. You mean you have not them here in your possession in 
court? 
A. Yes, sir. 


By Mr. Fisk: 


Q. Did = ever receive any interest in the railroad company on 
account of those notes? 
A. No, sir; I don’t remember receiving any money at all. 


By Mr. Roor: 


Q. Through whom was this business originally transacted ? 
A. John O'Byrne. 
Q. Who received the first bonds that were received from the com- 
pany—put in the hands of Mr. Betz? 
A. Mr. Betz, as trustee. 
Q. And subsequently divided ? 
A. Yes, sir. 
Q. Among the different parties in interest? 
5 A. Yes, sir; I suppose so. I saw them. Mr. Betz was the custo- 
ian. 
Q. Your bonds were never all delivered to you? 
A. No, sir. 
Q. They were always held by Mr. Betz? 


A. Ves, sir; it was mutually agreed between us that Mr. Betz was 


to take charge of them. 


By Mr. Fisk: 


For you? 
A. Yes, sir; and I believe that applied to the others as well. 


1146 By Mr. Root: 


Q. Do you remember that there was some stock issued to Mr. 
Betz or to some one of the persons to the different persons whom he 
represented, including yourself? 

A. Yes, sir. 

Q. That was by way of bonus, was it not? 

A. Yes, sir. | 

Q. Was that the bonus of which you have just spoken ? 

A. Part of it. 


By Mr. Fisk: . 


Q. You said Mr. Betz received the bonds for various parties. 
Who were those parties? 

A. Mr. John Bowers & Co., Betz himself, Dietrich, and myself. 

Q. All of those persons you have named had advanced money to 
the company, had they not? 
A. Yes, sir. 


A. I should think I must have them somewhere in Philadelphia 


me SE 
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And all had received—or Mr. Betz had received, as trustee, 
for all of you—certain bonds and stock as collateral or as bonus? 

A. I suppose so. 

Q. Don't you know that to be a fact? 

A. Well, of course that was the agreement. It was carried out 

—— in my case; I suppose it was in the others. 

Q. Do you know the amount of bonds or stock that Mr. Betz had 
in his hands as trustee ! 

A. I can’t remember, sir. 


N 1 g 2 a * 8 . * * * Te K J 9 9 * 1 
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RICHARD PENISTON. 
Subscribed & sworn to before me this 10th day of May, A. D. 


1879. 
‘ JOHN A. OSBORN, 


1147 Josxrn S. Von Nrepa, a witness produced on the part of 
) John F. Betz, being first duly sworn, testifies as follows: 


By Mr. Roor: 


Q. What is your residence and occupation ? 

1 * I reside in Philadelphia; I am book-keeper for Mr. Beta John 
Betz. 
Q. Did you keep an account of the loans and advances made by 

John F. Betz and his associates, in Philadelphia, for the Chicago, 

Wr — Canada Railroad Co.? 

I di 


Q. You have heard the evidence given by Mr. Peniston to-day ? 
A. Yes, sir. 

Q. Do you know him? 

A. I d 


. Ido. 

Q. Do you know John Bower & Co. and Charles P. Dietrich? 

A. Yes, sir. 

a — you know them at the time of the transaction referred to? 

. Yes, sir. 

Q. You kept an account of Mr. Betz and also an account of the 
transactions of the parties associated with him in this matter? 

A. I kept an account of the money advanced by Mr. Betz him- 
self and memoranda of the matters referred to. 

Q. When Mr. Betz received bonds from the Chicago, Saginaw & 4 
Canada Railroad Co. did they come into your possession ? 4 

A. Tes, sir. ‘J 

Q. And were under your care? : 
— 1148 A. Yes, sir; I had them in my safe for a considerable time, 
and Mr. Betz put them in a safe of the Fidelity Trust Co. 

Q. Please state whether this paper shown you is a correct state- 
ment of the transactions on the part of Mr. Betz and persons for 
whom he acted as trustee in advances to the Chicago, Saginaw & 
Canada R. R. Co. and received bonds for those advances. 

A. Yes, sir; that is a correct statement. 


(The paper is marked “A. 8.”) 


— ——— eed 
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Q. Is this a correct statement of the individual advances and re- 
ceipts of Mr. Betz as distinguished from the account, “A 8,” in 
which he is merged with the others ? 

A. Yes, sir. 


(Last paper, marked “A 9,” in evidence.) 


Q. Were you personally cognizant of those transactions at the 
time they occurred ? 

A. Immediately after. Some of them occurred at the Continental 
when I was not present, the same — 

Q. Were you cognizant of them when they were carried out? 

A. Yes, sir. 

Q. You were not personally cognizant of the agreeements which 
led to them? 

A. Well, I was handed the agreement and kept them. 

Q. Do you know that these entries are correct? 

A. Yes, sir; they are correct. 

Q. You can’t remember, independently of the paper, the dates 
and amounts ? 

A. Yes, sir; I can. 

J. S. Vox NIEDA. 


Subscribed and sworn to before me this 10 day of May, 1879. 
JOHN A. OSBORN, miner. 


1149 Peniston A 1. J. A. O. | 


$4,000. GRAND Haven, Micu., Mey 15, 1875. 


Five months after date The Chi g inaw and Canada R. R. 
Co. promise to pay to the order of Richard Peniston, at the First 
National Bank, city of New York, four thousand dollars, without 
defalcation or discount, with int. at ten per cent. per annum, value 


received. 
THE CHICAGO, SAGINAW AND 
CANADA R. R. CO., 
By E. L. CRAW, President. 


No.——. Due —-. 


1150 Peniston A 2. J. A. O. 


$6,090.91. PII. A., Nov. 10, 1874. 


Six months after date we promise to pay to the order of R. Penis- 
ton six thousand and ninety pon dollars at the First National B’k 
of N. Y. City, without defalcation, with interest at ten per centum, 
for value received. 

E. L. CRAW, 


President C., S. & C. R. R. Co. 
No. —. Due —. 


[Endorsed:] Richard Peniston. 


1151 Peniston A 3. J. A. O. 


$9,136.36. Puita., Nov. 10, 1874. 


Nine months after date we 7— to pay to the order of R. Pen- 
iston nine thousand one hundred thirty-six p dollars at the First 
National B’k of N. Y. City, without defalcation, with interest at ten 
per cent., for value received. 

E. L. CRAW, 


President C, & & C. R. R. Co. 
No. —. Due ——. 


[Endorsed :] Richard Peniston. 


1152 Peniston A 4. J. A. O. 


$9.136.36. Pnil. A., Nov. 10, 1874. 


Twelve months after date we promise to pay to the order of R. 
Peniston nine thousand one hundred thirty-six dollars at the 
First Nat’n’l B’k of N. v. City, without defalcation, with interest 
at ten per centum, for value received. 


E. L. CRAW, 
President C., S. & C. R. R. Co. 
No. —. Due —. 
1153 Peniston A 5. J. A. O. 
$9,136.36. PniII. A., Nov. 10, 1874. 


Eighteen months after date we promise to pay to the order of R. 
Peniston nine thousand one hundred thirty-six 7 dollars at the 
First Nat’n’] B’k of N. V. City, without defalcation, with interest 
at ten per centum, for value received. 

E. L. CRAW, 


President C., &. & C. R. R. Co. 
No. —. Due ——. 


1154 Pxxisrox A 6. J. A. O. 


511.111.111. PHILADELPHIA, Oct’r 11th, 1876. 


Eight months after date we promise to pay to the order of Richard 
Peniston, Esqr., eleven thousand one hundred and eleven dol- 
lars at the First National Bank, Saginaw, Mich., without defalcation, 
with interest at ten per cent. per annum, for value received. 

THE CHICAGO, SAGINAW AND CANADA 

RAILROAD COMPANY, 
By E. L. CRAW, President. 
JNO. A. ELWELL, Sec y. 


No—. Due —. 
64—181 
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1155 Preniston Ex. A 7. J. A. O. 


PRIL A., Nov. 22, 1875. 
Richard Peniston, Esq. | 


Dear Sir: This will be presented to you by Mr. Bilheimer, who 
calls on you at my request. Our pay-day fell due on the 15th, and 
thus far I have been unable to realize on the papers I hold of yours. 
I have been assured, if I can get the $11,111 note converted into 
three, dated as you will find them enclosed, that I can procure the 
money on them, which is very desirable just at present, as we have 
no other resource until the arrival of Prof. McChesney, which will 
be about the first days of December. I have some prospect of ne- 
gotiating the large note, but for fear I may not be able to do so [ 
wish you to sign your name to the three, letting me hold the one 
until the case is decided. Mr. Bilheimer is authorized to give you 
proper receipt for the notes. Trusting you will see the importance 
of placing funds at once in the treasurer’s hands by granting my 
request, 

Very truly yours, E. L. CRAW, Pres. 
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11563 Ex. Ab. J. A. O. 
Chicago, Saginaw — Canada Railroad Co. in Ac. with John F. Betz. 
Dr. : Cr. 
1 3 — By 112 bonds — 
uly ocash d’ft on N. I. 16,000 mortgage gold) o 
° 1874. C., S. & C. R. Rd d 
Feb’y 14 | do. check 480 Co., par $1,000. 
Mar. 19; „ do. sight d’ft--| 1,120 
Apr. 44 do. do. --| 1,600 
6 
July 13 “do. do. 1.600) 8,200 
Aug. 8 do. do. --| 1,600 
1875. 
July 18 do. acceptance 1,500 
Aug. 28 “ do. do. --| 1,500 
Oct. 23 note, 10, 12, 75, 
1876. 9 mos. . II, 111 11 
July 15 “ interest paid on 
6 — 514 81 
538,625 92 
ö 


1157 SouTHERN District oF New YORK, 8: 


I, John A. Osborn, United States commissioner at New York, 
duly appointed special examiner to take testimony in the above- — 
entitled case under and by virtue of an order of court dated Jan’y 
11th, 1879, copy — which is annexed to depositions of Benjamin 4 
Richardson, which deposition has been sent to the court, do hereby 
certify that the foregoing papers contain all the evidence taken on 
behalf of John F. Betz, claimant of certain bonds of defendants. | 
JOHN A. OSBORN, _  ' 
Special Examiner. 
[Endorsed :] Circuit court of the United States for the sixth cir- 
cuit and western district of Michigan, southern division. Ashbel 
Green and William Bond, trustees, complainants, vs. The Chicago, 
Saginaw and Canada Railroad Company, defendant. Depositions 
of John F. Betz, Richard Peniston, and Joseph S. Van Nieda, taken 
on behalf of John F. Betts, a claimant of certain bonds in the above- 
entitled case, &c. Filed May 29, 1879. H. M. Hinsdill, cl’k. Opened 
by order of the court June 3, 1879. H. M. Hinsdill, clerk. 


1158 United States Circuit Court for the Sixth Circuit and Western © 
District of Michigan, Southern Division. In Equity. = 
ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
against 
Tue Chicado, SAGINAW AND CANADA RAILROAD Company, De- 
fendants. 


SouTHERN District oF New YORK, 8: 
Stafford P. Cruikshank, being duly sworn, says that he is a clerk 


i el 


* * 5 
ASHBEL GREEN AND WILLIAM BOND, de., ET AL. 509 


in the office of Elihu Root, Esq., of the city of New York; that on 
the 12th day of April, 1879, he deposited in the post office at the 
city of New York and fully prepaid the postage thereon copies of 
the annexed notice, contained in a securely enclosed envelope and 
addressed as follows: 

To Benjamin Richardson, Esq., New York city, N 
of said notice in behalf of John Bower & Co., Benjamin F. Stevene, 
Daniel E. Sickles, Richard Peniston, C. P. Dietrich, John O’Byrne, 
John F. Betz. 

To Thomas White Ferry, Esq., Grand Haven, Michigan, contain- 

ing copies of said notice on behalf of John Bower & Co., 
1159 Benj. F. 3tevens, Daniel E. Sickles, Richard Peniston, C. P. 
Dietrich, John O’Byrne, John F. Betz. 

And to Philetus Sawyer, Esq., Oshkosh, Wisconsin, on behalf of 
Benj. F. Stevens, Daniel E. Sickles, Richard Penniston, C. P. Die-. 
trich, John O’Byrne, John F. Betz, John Bower & Co. 

And to J. E. Shaw, Esq., East Saginaw, Michigan, on behalf of 
John Bower & Co., Ben). F. Stevens, Daniel E. Sickles, Richard 
Penniston, C. P. Dietrich, John O’Byrne, John F. Betz. 

And to F. A. Nims, Esq., Muskegon, Mich., on behalf of John 
Bower & Co., Benj. F. Stevens, Daniel E. Sickles, Richard Pennis- 
ton, U. P. Dietrich, John O’Byrne, John F. Betz. 

And to H. Hodgson, Esq., Providence, R. I., on behalf of John 
Bower & Co., Benj. F. Stevens, Daniel Z. Sickles, Richard Penniston, 
C. P. Dietrich, John O’Byrne, John F. Betz. 

STAFFORD P. CRUIKSHANK. 


Sworn to before me this 23d day of April, 1879. 
Ir. s.] FRANK SPERRY, 


Notary Public, Kings Co., V. V. 
Cert. filed in N. v. C. 


Claimants’ Ex. 1, April 25, 79, J. A. O. 


1160 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
AsuBEL GREEN and WILLIAM Bom, Trustees, Complainants, 
v8. 
Tue Cuicaco, Sacinaw & CANADA RatitroapD Co., Defendants. 


Foreclosure. 


New York, April 25th, 1879—2 p. m. 
Under and pursuant to an order of the court made and entered 
in the above-entitled suit, dated January 11th, 1879, whereby John 
A. Osborn was appointed special examiner to take the testimony of 
the witnesses that might be produced before him by either party, 
and proper notice of the taking of such testimony having been 
given by the special examiner in accordance with order, which 
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order is annexed hereto, and this being the day and the hour, 2 
p. m., for the taking of such testimony— 

Present: Elihu t, Esq., for Daniel E. Sickels, Benjamin F. 
8 John Bower & Co., Joel B. Erhardt, Richard Penniston, 
C. P. Dietrich; John O’Byrne, John F. Betts, and L. D. Norris, Esq’r, 
representing the claim of Benjamin Richardson. 


Mr. Root offers the affidavit of mailing of notices of proof and 
asks the opposit- counsel to admit the affidavits made before a 
notary with the same effect as if the person who did the mailing 
were called and sworn before the special examiner; to which Mr. 
Norris does not object. 

Paper marked Claimants’ Ex. 1, April 25th, 1879, J. A. O. 


Claim of John Bower & Co. 


1161 WILLIaX J. KxLLv, a witness produced on behalf of John 
Bower & Co., being first duly sworn, testifies as follows: 


Mr. Norris: Before proceeding I desire to make a general objec- 
tion on behalf of Benjamin Richardson, claiming to be a bondholder 
in this case. We object to all — which does not disclose that 
a money consideration or other valuable consideration originally for 
the ownership of any of the bonds claimed by any of the claimants. 
In other words, we desire to appear and the parties to take notice 
that we shall claim before the foreclosures’ court that the bonds 
must have been transferred to the claimants for a valuable consid- 
eration, which consideration must appear in the evidence in this 
case. 


By Mr. Roor: 


. State your name, age, residence, and occupation. 
. My name is William J. Kelly; age, 43; residence, Philadel- 


Q 

A 
phia; occupation, real estate dealer. 

Q. Do you know the firm of John Bower & Co.? 


A. I do. | 
Q. Do you or have you acted as their agent in any respect? 


A. I have acted as their agent in the transactions connected with 
the Chicago, Saginaw and Canada Railroad Company. 

Q. Have you in your possession any bonds—evidences of debt— 
as their agent? 

A. I have, sir. 

Q. Will you produce them? 

A. I have 81 bonds of $1,000 each of that road. i 


Witnesses produces bonds Nos. 31 to 64, inclusive; +74 to 176, in- 
clusive; 179 to 180; 241 to 278, inclusive; 371 to 374, inclusive, 
marked by the examiner with the same exhibit numbers. 


Q. From whom did you receive these bonds? 
1162 A. John Bower & Co. 
Q. To hold as their agent? 
A. Yes, sir. 
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Q Do you know from whom 
A. I don’t know the individual 


whom they received them, 4 


but I do know received them from t 
ces. 


Canada railroad 


Cross-examined by Mr. Nonna: 


| Q. Do you know anything of the original consideration they paid 
= for those bonds? 

A. Yes, sir; I do. | 

Q. Do you know how much was it in money or other valuable 
consideration ? 

A. I know the money was paid off to the extent of—to the entire 
extent of —$50,136.66, of which $11,111.11 was paid for bonds Mr. 
Betiz holds as trustee other than these bonds. I do not produce 
these bonds. Aside from that, the amount of money that has been 

id is $38,519.19, exclusive of interest. The net amount for these 
is $38,519.19. I say I know of that much because I have the vouch- 
ers here, but I am satisfied there has been 9 $2,000 or $3,000 
more for which I could not give the vouchers. They seem to have 
been mislaid. 

Q. You testify to that from the vouchers in your hands and not 
from 1 knowledge ? 

A. Yes, sir. John Bower, Senior, during his lifetime was in con- 
1 ference with me constantly in regard to this and the 9 — he 

was making. He is d 1 February, 1875, a have the 
id for it. 


vouchers here of what he 


Be. cae Q. Your testimony is wholly on the possession of the 
vouchers? | . 
f 2 from that, I did not have the money in my individual 
an 
Q. You have the vouchers in your hand, you say? 
1163 A. Les, sir. 
Q. What are they? 
A. ae consist of sight drafts and notes. 
Q. Will you put them in as exhibits in the case or produce them 
so that we can examine them ? 
A. . Yes, sir. 
(Vouchers offered in evidence, marked Voucher Al to Voucher A“, 
inclusive.) | ; , 
- ) Al is a receipt from John F. Betz, dated February 14th, 1874; A* 
iv is a note for $4,000, dated May 15th, 1875; A? isa note for $6,000.91, 
| dated November 10th, 1874, at six months after date, si E. L. 


Craw, president of the Chicago, Saginaw & Canada Rail Co.; A‘is 
a note fur $9,135.36, same date, payable 9 months after date, same 

A, same date, for $9,136.36, payable, with interest, 12 
22 Ae, a note for $9,136.36, ame date, pay- 
after date, with interest, same signature. Each of 
\ the above notes is payable with interest. : 


t 
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By Mr. Norris: 


Q. These vouchers which you have presented here appear to be 
notes signed by Craw, as presidert of the corporation, payable to the 
order of John Bower & Co. Doyou know anything about the origi- 
nal transaction in which these notes were given—how they came to 
be given? 

A. No personal knowledge. 

Q. You have no personal knowledge? 

A. No, sir; of any except the last note—the $11,000. 

Q. That is not put in as an exhibit? 

A. No, sir. 

Q. You have no personal knowledge whether Bower & Co. dis- 
counted the notes or not? 

A. I have not. 

Q. You have no personal knowledge of the amount of money they 

advanced to the corporation defendant on them? 
1164 A. Nothing further than the credit that is on the books to 
them. 

Q. That would not be evidence. I only want your knowledge in 
regard to this matter. You have no knowledge of when and how 
and under what circumstances the bonds were turned over to the 
estate of John Bower & Co.? 

A. That is all. 

Q. You subsequently found certain vouchers and you produce 
them here? 

A. Yes, sir. I also have a number of checks of theirs- which went 
to „ 2 
Br But when they were originally issued, you don’t know any- 
thing ? 

A. No, sir. 

Q. In other words, don’t you know how much money John Bower 
& Co. put into these bonds? 

A. I don’t know. from handling the money, but I know from other 
vouchers; it is about the amount of the vouchers. 

Q. When you say about, what do you mean? 

A. I have their checks and drafts. 

Q. Have you got their checks and drafts here? 

A. I have a number of them. 

Q. Are you personally cognizant of any negotiations between John 
Bower & Co. and the defendant corporation or any of its agents for 
the purpose of affecting a loan on any bonds? 

A. As respects the 81? 

Q. As respects _. : 

: A. I know the claim of $11,000; I was personally cognizant of 
that. 

Q. Is that transaction correctly transcribed in the records of the 
corporation ? 

A. I can’t say, sir; I have never read it in the record. 

Q. And that $11,000 is not produced as a voucher? 

A. It is not produced now. The bonds are not produced either, 
in consequence of them being in Mr. Betz’s hands as trustee. 


* 9 5 * 3 a 1 * = ~~ * 2 9 ai 4 7 1 9 sie oe 
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1165 Q. You speak of Betz as trustee; describe in what manner. 
A. At a meeting held in Philadelphia in 1875 John Bower 

& Co., John F. Betz, and Richard Penniston were each to contribute 
one-third of $100,000, in their notes of various dates, to the company, 
in consideration of Benjamin Richardson contributing $100,000 in 
money or iron to iron the road. 

Q. You were present at that meeting? 

A. I was. 

Q. . the transaction was entered on the minutes of the corpo- 
ration 

A. I can’t say that. I am only describing what occurred at that. 
meeting, which is the subject of the $11,000 I am now testifying to. 
That is the only loan that I was personally cognizant of. 


Mr. Roor: If you will allow me to interfere I will put that $11,000 
voucher in evidence. 


By Mr. Roor: 


Lou have spoken about the payment of $11,111.11? 

A. Yes, sir. 

Q. Have you a voucher for that payment? 

A. I have, sir. 

Will you produce it? . 

A. Yes, sir; this is it, and, in addition to that, there is $505.66 
interest paid on that note. 


The voucher is marked Ex. A’, of this date. 


Q. Do you know Mr. Ferry’s signature? 
A. Yes, sir. 
Q. Is that his signature on the book ? 
A. Yes, sir. 
Do you know Mr. Craw's signature? 
A. Yes, sir. 
Q. Is that his signature to the notes A“ to A“, inclusive? 
A. I believe them all to be so; yes, sir. 
Q. And that is Mr. Craw’s endorsement on the back of 
this A’? 
1166 A. Yes, sir. . 
Q. Did you know personally of the payment of this note? 
A. I did. This I know personally. 
Aud the payment of $505.66 interest upon it? 
A. Yes, sir. 
Q. By John Bower & Co. to the railroad Co? 
A. To the holder of the note. 
Q. Was it paid at its maturity? 
A. It was. 
Q. What security was received from the railroad Co. for the money 


paid upon this note? 


A. On this particular note, 22 bonds. 
Q. Who received them ? 

A. Mr. John F. Betz. 

65—181 


‘ae * 
„„ * " ae . 

7 * * N * nern * 
2 „ i i oes * * 1 2 1 n 


thi 


514 BENJAMIN RICHARDSON 4 HENRY DAY, àc., vs. 


a 4 hold, together with other bonds, for John Bower & Co. and 
others 
A. Yes, sir; as trustee. 


By Mr. Norris: 


* note is dated October 11th, 1875. Was it, in fact, made on 
that day? 
A. T would not be certain as to the exact date, but it would come 
between the 11th & 16th. It was a continuous meeting—one day 
after the other; during that time. 

Q. After the note was given to whom was it delivered ? 

A. To the treasurer of the company, at that same meeting and be- 
tween the dates of the 11th & 16th of October. 

Q. Was Mr. Ferry the treasurer at that time? 

A. He was. 

Q. He was present and received this note? 

A. Yes, sir. 

Q. Do you know what he did with it? 

A. I do not. 

Q. Do you know where he had it discounted or who dis- 
counted it? 

A. I am not clear about it. I knew of some part of the transac- 

tion, but I am not clear of the party he offered it to, only that 
1167 he offered it toa party on Third street, at the rate of 10 per cent. 

per annuin discount, and we wanted to find him in order 

that we might discount it at that rate. 

Q. Who do you mean by “ we?” 

A. John Bower & Co. 

Q. You acting as his agent? 

A. Yes, sir. 

Q. Did John Bower & Co. ever discount it? 

A. 1 believe not, he did not catch the note in time. 

Q. Do you know into whose hands it went? 

A. I do not, besides Mr. Ferry’s. 
‘ 8 * was the holder of it when you paid it, or Mr. John Bower 

A. I don’t know; I can’t recollect. 

Q. Do you know personally of its being paid? 

A. Yes, sir. 

Q. Then why are you not able to state to whom it was paid? 

A. Because it has been considerable time ago and I have not 
given it any thought. 

Q. Was it held by any broker in Philadelphia? 

A. We paid it to the holder; the question about the holder we 
did not know anything about. 

— - seems to have passed to the clearing-house ; do you know 
where 

A. I suppose Philadelphia; I don’t know. The system with us, 
of course, is with banks, and we get notification from the bank to 
pay. That is all we knew about it—by simply going to the bank 


and paying. 


d 


t 
1 


wt 
Q. But when it was paid—do you know the face of it was paid 
and interest? 

A. Yes, sir. 

Q. But you don’t know for whose benefit it was paid or who was 
the actual owner? 

A. No, sir. 

. One of these notes was sold for a small sum; do you remem- 
ber whether this was the one or not? 

A. I know it was not. 
1168 Q. The other that was sold for a small sum was cut up 
into two or three? 

A. I so understand and believe, but I don’t know that. 

Q. When did you become acquainted with this road first ? 

A. About the first of October, 1875. 

Q. In what capacity ? 

A. Then as agent for John Bower & Co.; immediately after- 
wards—say, on the 11th, from the 11th to the 16th—at the meeting 
I was elected a director. 

Q. Upon your own stock ? 

A. b= — stock given to me by John Bower & Co.; 10 shares. 

Q. With a view of representing their interest? 

A. Exactly so, sir. 

Q. Having received the stock you became a director by the action 
of what person? How did you me a director? 

A. I was elected a director by Mr. Richardson, Captain Elwell, 
Mr. Nims, Captain Craw, & Mr. Shaw. 

Q. At the meeting held in Philadelphia, commencing October 
11th, 1875? 

A. Yes, sir. 

Q. That was your first connection ? 

A. Yes, sir. 

Q. Did you afterwards become a member of the executive com- 
mittee and finance committee ? 

A. Of the executive committee only. 

Q. Did you have anything to do with the note executed by Mr. 
Penniston for 811,111.11? 

A. I did not have anything personally to do with it, and only 
have knowledge from hearsay. I was connected with Captain Rich- 
ardson and Captain Craw on the executive committee, and fre- 
quently heard them speak of the note, but I did not know of it 

personally. ae 
1169 Q. He gave such a note, did he not, at the same time? 
A. Yes, sir; the note he gave at that time was for $11,111.11. 
Q. Do you know to whom it was delivered? 

A. I do not, exceptto Mr. Ferry. My recollection is there were 
three notes of Betz, Penniston, & Bower & Co., all handed to Mr. 
Ferry on that day. 

Q. At that time did you become one of the officers of the road? 
A. No, sir; it was subsequent to that; about January, 1876. 

Q — have continued in the directorate ever since? 
Les, sir. ä 
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Q. Do you hold any office in it now? 

A. Yes, sir. 

Q. What is it? 

A. Treasurer. 

Q. And since October 11th, 1875, you have been continuously an 
officer of the corporation ? 

A. I have considered myself so, but I understood I was not so 
considered. 

Q. Do you know of any efforts being made to sell the Penniston 
notes, so called, by the corporation after it was received by Mr. Ferry ? 

A. I only knew what was said to me by Captain Richardson and 
Colonel Elwell. I knew they were making efforts, but I did not 
know of the efforts personally. 

Q. Did you personally make any effort to sell it? 

A. No, sir; I never had the note in my hand. 

Q. Did you try to find a customer without having it in your hand? 

A. No, sir. 

Q. Made no effort in that direction ? 

A. No, sir. 

Q. When did you first see these bonds you have now produced 
here, and where ? 

A. Possibly a — and a half ago—l, of course, cannot be 
1170 accurate as to the exact time—at either the Fidelity or 
Guaranty Trust Co., in Philadelphia. 

Q. After Mr. Bower’s death ? 

A. Yes, sir. 

Q. They were then in his possession ? 8 a 

A. They were then altogether in a tin box in the joint possession 
of Mr. Betz, Bower, and Penniston; in a box, I think, in the Guaranty 
Trust Co. vaults. 
Q. But they were claimed as his property a year and a half ago? 
A. Yes, sir. 
Q. Do you know the business standing of Mr. Penniston at the 


time he gave that note? 


A. Ido not. Ihave no personal knowledge of Mr. Penniston’s 
business affairs in any shape or form. 

Q. If there were any efforts made to sell the Penniston note have 
you any knowledge why it could not be sold in Philadelphia or else- 


where? 
A. I have no knowledge. Capt. Richardson and Mr. Elwell both 
reported a great deal of the difficulty a number of times during the 


time they held it. 
WILLIAM J. KELLY. 
Subscribed & sworn to before me this 25th day of April, A. D. 


1879. . 
JOHN A. OSBORN, 
US. Commissioner. 
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1171 Fnaxx Bower, a witness produced on behalf of John Bower 
& Co., being first duly sworn, testifies as follows: 


By Mr. Roor: 


Q. What is your age, residence, and occupation ? 

A. Residence, 802 N’th 24th street, Philadelphia; of the firm of 
John Bower & Co.; 38 years of ange. 

Q. You are one of the firm of John Bower & Co., referred to by 
Mr. Kelly in his testimony here? 

A. Yes, sir. 

Q. Have you seen the Exhibit- Al to A’, inclusive, identified by 
Mr. Kelly and attached to his deposition given here to-day ? 

A. Yes, sir. 

Q. Do you know whether or not those notes were paid by the firm 
of Jno. Bower & Co.? 

A. Some of the notes there that were paid; others there were 
checks given for. 

Q. That is a kind of a note, is it not? 

A. Yes, sir. 

Q. Were there any of them that were not paid ? 

A. No, sir. 

Q. Why did you say some of them were paid? 

A. Bevause these were notes of the Chicago, Saginaw & Canada 
Railroad Co. to us. 

Q. Please look at Exhibit Al, attached to the deposition of Wil- 
liam J. Kelly, and state, if you know, whether the $1,050 therein 
—— to was paid by the firm of John Bower & Co. to John F. 

tz. 

A. It was. 

Q. Look at Exhibit A“ attached to the said deposition, and state 
whether, if you know, the amount of that note, $11,111.11, was paid 
by John Bower & Co. on that note. 

A. The note was paid, together with the interest, $505.66, at the 
— Bank of the Republic, one of our banks, at the maturity of 

the note. 
1172 Q. Loox at the Exhibit- A* to A“, inclusive, being notes of 
the Chicago, Saginaw and Canada Railroad Co., made by E. L. 
Craw as president, attached to the said deposition, and state, if you 
know, what was the consideration — by John Bower & Co. 

A. It was money advanced by John Bower & Co. to the railroad 
company. 

Q. What amount was advanced on those notes—the amount of 
the note? : 

A. I think it was just about the amount of the note. 


Cross-examined by Mr. Norris: 


Q. How long have you been a member of the firm of John Bower 
& Co.? j 


A. Ever since it has been a firm. I think it was formed in 1866, 
if Iam not mistaken. 
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Q. Who are the other members of the firm ? 

A. John Bower (now deceased) and William Entenmond. 

Q. What is its business? 

A. Provision dealers. 

Q. As commission men or original purchasers? 

A. No, sir; regular provision dealers and pork-curers. 

Q. Do you know when they first became connected with the Chi- 
cago, Saginaw and Canada Railroad Co.,and how? When did they 
first have any business with them ? 

A. I think it was in July, 1873. 

Q. In July, 18737 

A. July, 1873. 

Q. Through whom? Who approached them first from the cor- 
poration ? 

A. That I could not say; Mr. John Bower attended to that part 
of the business—now deceased. 

Q. What was your first business with the corporation ? 

A. The first business I knew was the advancing of some 
1173 fifteen or sixteen thousand dollars. 
Q. They advanced, you say, how much? 

A. Altogether ? 

Q. At that time. 

A. Some fifteen or sixteen thousand dollars. 

Q. In consideration of what; what did they receive for it? 

A. They received bonds; I don’t know exactly what it was the 
received. My senior partner attended to that, in conjunction wit 
Mr. Betz. 5 

Q. What was the next transaction they had with the corporation 
after that? 

A. Some further advancement of money. 

Q. Has your firm got an account current on their books with that 
corporation ? 

A. Yes, sir. 

Q. Have you got a copy of that account current with you? 

A. I have not. 

Q. Did not you think to produce it or bring it along, showing the 
debit & credit? 

A. I had it prepared last evening and forgot it. 

7 — account current shows your debit and credit? 

Ves, sir. 


= states that he will have it annexed to the witness’ depo- 
sition. 


Q. That gives the dates? 

A. Yes, sir. 

Q. I hold in my hand here Exhibit A“. It appears to be a note 
of $4,000, given at five months, signed by E. L. Craw, president of 
this corporation, to the order of John Bower & Co., to the First Na- 
tional Bank of the City of New York. 

A. It has no endorsement. 3 
Q. That note was then discounted by your firm, was it not? 
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A. It was given in return for $4,000 by our firm. The company 

never paid the note. ) 
Q. How did you make that advance? 
1174 A. By two drafts of $2,000 each, payable at 60 and 90 days, 
dated May 15th, 1875. 

Q. Drafts drawn at 60 and 90 days on what? 

A. Payable to the order of E. P. Ferry at the National Bank of 
the Republic. 

Q. And these drafts were met at maturity ? 

A. One was met at maturity—the one at 60 days. Theone at 90 
days was not met at maturity, but was afterwards paid on the 28th 
day of August. : 


Q. By check ? 
A. Yes, sir. 
Q. These drafts, you say, were delivered to Mr. Ferry as treasurer ? 
A. Yes, sir. 
. Were they delivered personally to Mr. Ferry or delivered 
through Mr. Craw as president, or how ? 

A. That I could not state. 

Q. Whether they went through Craw or directly to the treasurer. 

A. That I cannot state. My recollection is they went to Mr. Ferry. 

Q. A®, which appears to be a note of Craw, president of the Chi- 
cago, Saginaw and Canada Railroad Co., for $6,090, at six months— 
do you know how the money was furnished on that? That went to 
protest also. 

A. My recollection is that that is part of the cash furnished. My 
eenior partner attended to it, Mr. John Bower. 

Q. For which he received these bonds as security ? 

A. Yes, sir. 

Q. This note appears to have been discounted by John Bower & 
Co. Do you know who discounted it? It seems to have gone 
through the banks. . 

A. My recollection is we had that discounted by the Keystone 
Bank for use in our business. 

Q. And subsequently took care of it yourself? 

A. Yes, sir; 1 think that is one note we had discounted. I ob- 
jected to it at the time. 

Q. These notes from 12 to 18 months—you did not have them 

discounted ? 
1175 —. No, sir, nor did not have them protested ; did not think 
it worth while to go to the expense of protest. 

Q. Do you kuow how you advanced these notes and to whom ? 

A. Our books would tell; I don’t think they would tell to whom. 

Q. The one for nine months appears to have been protested ? 

A. I think that was put in so as to have it —. 

Q. It seems to have been protested through the People’s Bank 
and not through the bank where it was made payable. See if it has 
not been discounted, and if you are not mistaken that it was de- 
posited merely for protest. 

A. No, sir; my recollection is it was not discounted. 

Q. Whose name is on the back of it there? 
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The cashier of the People’s Bank. 

Who else? 

. J. S. Worth and our name. 

Who are these parties —other than the bank officers? 

. No, sir; I think not. John Bower & Co.’s endorsement was 
on it when it was put in for collection in order to have it protested. 
And they forwarded it to the bank ? 

Yes, sir. 
Who is William H. Tabor? 
. Cashier of the People’s Bank. 
And J. F. North, of the New York Bank? 
Probably. 
This $11,000 note, whose signature is that ? 
My signature. : 
You made the note? 
Ves, sir. 
Q. Do you know what you did with the note after you made it? 
A. I think it was handed to Mr. Ferry, treasurer of the company. 
Q. Delivered to Mr. Ferry? 
1176 A. Yes, sir. 
Q. At or about the time 

A. That it was given. 

Q. It was not given October 11th, 1875, however? 

A. Some time thereabouts. 

Q. Some time between that and the 16th? 

A. Somewhere along there. Mr. Kelly attended to our business 
in railroads after the death of my senior partner, Mr. John Bower. 

Q. What is this? 

A. — from Mr. Betz for money paid to him on account of 
the railroad. 

Q. For what purpose ? 

A. That I could not say; Mr. Betz has all the papers. 

Q. You don’t know the authority under which you paid that 
money ? . 

A. No, sir; that was during my senior partner’s lifetime. 

Q. That was in 1874? f 

A. Ves, sir. He died in February, 1875. ; 

Q. It appears to be a receipt of that pro rata share of $3,000 raised 
on account of $50,000 to be raised for the Chicago, Saginaw & Can- 
ada Railroad Company ; you don’t know anything about the trans- 
action yourself? 

A. No, sir; except that we paid the money. 

Q. To Mr. John Betz? 

A. Yes, sir. 

Q. But it would be for Mr. John Betz to explain how any why. 


Cu. POPOD> 


POPoPorep 


You don’t know anything about it? 


A. No, sir. 

Q. Have you no recollection, sufficient information in regard to 
the state of ‘your accounts to enable you to give approximately the 
smount of funds your firm has invested in this railroad ? 


A. In the neighborhood of $50,000. 


ms 
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Q For which you hold how many bonds as collateral ? 

A. I think it is eighty-one. 
1177 Q. There was a time in the history of this meeting—where 
ou present ai the meeting of the 11th tothe 16th of ? 

A. Part of the time I was. 

Lou had claims at that time that were unadjusted against the 
corporation, as I understand it? 

. Yes, sir. 

Q. What were those claims that were unadjusted ? 

A. That I could not say exactly. 

Q. The corporation at that time agreed upon a certain sum, which 
— — 1 and admitted was due to you. Do you remember what 
that was 

A. I do not. Mr. Kelly attended to our business with the cor- 
poration after the decease of Mr. John Bower. 

Q. Your real indebtedness, you say, was in the neighborhood of 


$50,000? 


A. Yes, sir; that is, without interest. 
Q. That is the real claim you have against the company ? 
A. Yes, sir; without interest. 
Q. At that time certain bonds were turned over to you as bonus— 
I think $120,000 of the bonds of the company? 
A. They were not turned over to me. 
Q. They were turned over to Mr. Kelly for you ? 
A. Probably turned over to Mr. Betzor Mr. Kelly. I don’t know 
anything about that transaction. 
That is, they were turned over for the Philadelphia parties in 
interest, as it is called? Did you have a portion of these bonds? 
A. I don’t know, indeed. 
Q. Were any of these bonds you have produced in evidence any 
portion that were turned over at the October meeting? 
A. That I can’t say. 
Q. Do you remember when you first received your first bonds 
from the company ? 
A. No, sir; I could not tell you. 
1178 Q. Have you any knowledge of having received any prior 
to the October meeting ? 
A. I think we did. I think Mr. Betz and Mr. John Bower came 
to New York and received some. 
Prior to the October meeting? 
A. Yes, sir; I think it was in 1873. 
Q. Do you know how many? 
A. No, sir. 
Q. Is that the first advance you referred to as about fifteen or six- 
teen thousand dollars ? 
. Yes, sir. 
7 1 that time they came to New York and got the bonds? 
. Yes, sir. 
Q. At that time you spoke of: 22—I am not positive whether it 
was you or Mr. Kelly. 
A. I did not. 
66—181 


A * . 
tad 8 N . Pe, y * 
* FF * 

* 5 7 


. F . * 4 
* cs 
* 

: 

= 
* 

* 

5 


adit 1 eo 


eee . 


8 2 


fred 


522 BENJAMIN RICHARDSON 4 HENRY DAY, 4C., vs. 


Q. Did you also at that time receive any shares of the stock of 
the corporation ? 


(Objected to as irregular.) 


A. I think we did receive some shares. 
Q. Had a bonus? 
A. That I can’t tell. 
Q. Do you know how many shares ? 
A. I do not. 
Q. You are now a stockholder in the corporation—your firm ? 
A. That I don’t know. 
Q. Don’t know whether you are a stockholder or not? 
A. No, sir. 
Q. Don’t you vote at the elections of the corporation ? 

A. I don’t know. Mr. Kelly has been attending to our part of 
the business. 

Q. Mr. Kelly holds your proxies, whatever they are? 

A. Whatever they are. : 

Q. And he represents you—he is president, I think he states, of 
the company ? 

A. Yes, sir. 
1179 Q. How long were you present at this October meeting, 
which extended from the 11th of October to October 16th ? 

A. I was in and out; I could not say how long I was there. 

Q. But when you were not there Mr. Kelly represented you as 
your agent? : 

A. I suppose he did. 

Q. He had authority to attend that meeting and make arrange- 
ments, whatever they were? 

A. Yes, sir. 


By Mr. Roor: 


Q. You spoke of having 81 bonds as collateral security for this 
$50,000 or threabouts which your firm has paid to this railroad 
ay, — Did you intend to include in that the bonds held by 
Mr. Betz as trustee ? 

A. No, sir. 

Q. And you have the 81 bonds in addition to the 81 bonds held 
by Mr. Betz? 

A. Yes, sir. 

FRANK BOWER. 


Subscribed & sworn to before me this 25th day of April, 1879. 
JOHN A. OSBORN, 


Special Examiner. 


of 


1180 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 
Equity. 
ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8 


THe Caicaco, SAGINAW AND Canapa RAHROAD Co., Defendant. 
Before John A. Osborn, Esq., special examiner. 


New York, May 10th, 1879. 
(Present, pursuant to adjournment: Elihu Root, . for Bower 
& Co.; James M. Fish, Esq., for Benjamin Richardson. 


Claim of John Bower & Co. 


WIILIAM J. KL recalled in relation to the account of Bower 
& Co. & examined by Mr. Roor: 


Q. You were requested by Mr. Norris, counsel for Mr. Benjamin 
Richardson, at the time of makin — revious deposition before 
the special examiner on behalf of John Bower & Co. to produce 
and annex to your deposition a copy of the account of John Bower 
& Co. with the Chicago, Saginaw & Chicago Railroad Co., showing 
their loans or advances to that company. Have you that account 
with you? 

A. Mr. Frank Bower, of the firm, was the one that was to fur- 
nish that to him, and this I got from him and went over the ac- 
count with their book-keeper, which I now produce. 

Q. This is a correct copy of the account as it appears on the books 
of John Bower & Co.? . 

A. Yes, sir. 

Q. Mr. Frank Bower was not able himself personally to come from 
Philadelphia ? 

A. No, sir. 


1181 The * is offered in evidence, marked Bower Al, May 
79. 


10th, 1 
WILLIAM J. KELLY. 


Subscribed & and sworn to before me this 10th day of May, 1879. 
JOHN A. OSBORN, 
1182 Office of John Bower & Co., general provision dealers, S. W. 
cor. Twenty-fourth & Brown Sts. 
PHILADELPHIA, Feb’y 14th, 1874. 

Received of Mess. John Bower & Co. ten hundred and fifty dollars, 
being their pro rata share of three thousand dollars raised on ac. to 
fifty thousand dollars to be raised for the Chicago, Canada & Sagi- 
naw R. R. Co. OHN F. BETZ. 

$1,020 

cash. 
$1,050 
Al. J. A. O. 
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1183 Bower Al. May 10th, 79. J. A. O. 
Chicago, Saginaw and Canada R. R. Co. in Ac. with John Bower & Co. 


1873. Dr. 
J 7 c 16,000 
874. i 


Pee, „ 1.050 
M’ch 20. paid draft. 2,450 


r ——— siti 3,500 


July 10. 2 drafts ........... 7,000 
— % «——.. Oe 
1875. — — 17,500 

May 17. 2 drafts of E. P. Ferry, tr's r, 
accepted by us, payable in 
60 * 90 days, each for 4.000 
$2,000, one of which was 
paid July 17,75; theother 
was paid Aug. 28, 75. 


1876. 
July 14. To cash paid our note— 
Face of note: 11,111 11 
1 ?̃L—— 505 56 
— — 11,616 67 
$49,116 67 


For which we received 81 bonds absolutely, and 66 bonds which 
are now held by Mr. Jno. F. Betz, trustee, for us. The numbers of 
the bonds so held by Mr. Betz are as follows: 

4 bonds, Nos. 375 to 378, inclusive. 
40 * “ 401 to 440 do. 
= “ 279 “ 300 do. 


1184 A“. J. A. O. 


$4,000. GrAND Haven, Micn., May 15th, 1875. 


The Chicago, Saginaw & Canada R. R. Co., five months after date, 
promises to pay to the order of John Bower & Co. four thousand 
dollars, without defalcation or discount, value received, with interest 
at ten per cent. per annum. 

No. ——. THE CHICAGO, SAGINAW & 

CANADA R. R. CO., 
By E. L. CRA W, President. 


1185 A5. J. A. O. 


$9,136.36. PHILaDA., Nov. 10th, 1874. 


Twelve months after date we promise to pay to the order of John 
Bower & Co. nine thousand one hundred and thirty-six sf, dollars, 
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at the First National Bank, New York city, without defalcation, 
value received, with interest at ten per cent. per annum. 


No. ——. E. L. CRAW, 
President C., S. & C. R. R. Co. 
1186 A“. J. A. O. 
$9,136.36. PHILADA., Nov. 10th, 1874. 


Eighteen months after date we promise to pay to the order of John 
Bower & Co. nine thousand one hundred and thirty-six dollars, 
at the First National Bank, New York city, without leation, 
value received, with interest at ten per cent. per anuum. 


No. ——. E. L. CRAW, 
President C., S. & C. R. R. Co. 
1187 A’. J. A. O. 
811,111.11. PRILADA., Oct. 11th, 1875. 


Nine months after date we promise to pay to the order of E. P. 
Ferry, treasurer, eleven thousand one hundred & eleven Y dollars, 
at the National Bank of the Republic, without defalcation, value 
received, with interest at six per cent. per annum. 

Interest, $505.56. 

No. 386. JOHN BOWER & CO. 


[Endorsed :] E. L. Craw, pres’d’t; Edw’d P. Ferry, treasurer; E. 
L. Craw, pres't Chicago, Saginaw and Canada R. R. Co. 


1188 A“. J. A. O. 


$6,090.91. PniLA DA, Nov. 10th, 1874. 


Six months after date we promise to pay to the order of John 
Bower & Co. six thousand and ninety I dollars, at the First Na- 
tional Bank of New York City, without defalcation, for value re- 
ceived, with interest at ten per cent. per annum. 

No. ——. E. L. CRAW, 

President C., S. & C. R. R. Co 


[Endorsed :] John Bower & Co. (Other various endorsements 
omitted.) Protest all. | 


1189 Unitep States or AMERICA, 0 he 
State of New York, ' 


On the thirty-first day of July, in the year of our Lord one thou- 
sand eight hundred and seventy-five, at the request of the National 
Park Bank of New York, the holders, I, Thomas B. Clifford, nota 
public, duly admitted and sworn (dwelling in the city of New York), 
did present the original promissory note (hereunto annexed) to a 


tl 
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teller in the First National Bank, in the city of New York, and de- 
manded payment of said note, which was refused. , 

Whereupon I, the said notary, at the request aforesaid, did protest, 
and by these presents do publicly and solemnly protest, as well 
against the maker, drawer, and acceptor and endorser of the said 
note as against all others whom it doth or may concern, fur exchange, 
re-exchange, and all costs, damages, and interest already incurred 
and to be hereafter incurred, for want of payment of said note. Thus 
done and protested in the city of New York. 

In testimony whereof I have hereunto subscribed my name and 
affixed my official seal on this 31 day of July, 1875. 


Ir. s.] THOS. B. CLIFFORD, | 
Notary Public. 
6,090.91 & int. 
i ee oe 0 75 
3 08 
——ů ů ——̃ —ͤ—-—0. 50 
Pro’t ch gd —— 1 13 
1190 A’. J. A. O. 
$9,136.36. PuiLap’A, Nov. 10th, 1874. 


Nine months after date we promise to to the order of John 
Bower & Co. nine thousand one hundred & thirty-six 10% dollars, at 
the First National Bank of New York City, without deſalcation, 
value received, with interest at ten per ct. per annum. 


OG, mum, | 


E. L. CRAW, 
President C., S. & C. R. R. Co. 


[Endorsed :] Jno. Bower & Co. (Other various endorsements 


| omitted.) Protest all. 


UNITED STATES OF — : 
State of New York, = 


On the thirteenth day of August, in the year of our Lord one 
thousand eight hundred and seventy-five, at the request of the Na- 
tional Park Bank of New York, the holders, I, Thomas B. Clifford, 
notary public, duly admitted and sworn (dwelling in the city of 
New York), did present the original promissory note (hereunto an- 
nexed) to a teller in the First National Bank in the city of New 
York and demanded payment of said note, which —. 

Whereupon I, the said notary, at the request aforesaid, did pro- 
test, and by these presents do publicly and solemnly protest, as well 
against the maker, drawer, and acceptor and endorser of the said 
note as against all others whom it doth or may concern, for exchange, 
re-exchange, and all costs, damages, and interest already incurred 


— 


and to be hereafter. incurred, for want of — of said note. 
Thus done and protested in the city of New York. ; 

In testimony whereof I have hereunto subecribed my name and 
affixed my official seal on this 13 day of August, 1875. 


IDT. s.] THOS. B. CLIFFORD, 
: Notary Public. 
$9,136.36 & int. 
— 0 75 
— 
ROE — —ꝛ 30 


Prot. ch’g. ...... ...--..-- 1 18 


1191 Sour District or New York, 38: 


I, John A. Osborn, United States commissioner at New York, 
duly appointed special examiner to take testimony in the above- 
entitled case under & by virtue of an order of court dated January 
11th, 1879, copy of which is annexed to the deposition of Benjamin 
Richardson, which deposition has been forwarded to the court, do 
hereby certify that the foregoing papers and the exhibits annexed 
contain all the evidence befure me on behalf of John Bower & Co., 
claimants of certain bonds of the defendants under and by virtue of 


said order. 
JOHN A. OSBORN, 
8 0 5 E @ 


[Endorsed :] Circuit court of the United States for the sixth cir- 
cuit and western district of Michigan, southern division. In equity. 
Ashbel Green and William bond, trustees, compl’ts, vs. The Chicago, 
Saginaw & Canada Railroad Co., d’f’ts. (Copy. itions of 
William J. Kelly & Frank Bower, taken on behalf of John Bower & 
Co., claimants of certain bonds of the defendants, at New York, be- 
fore John A. Osborn, special examiner, on the 25th day of April & 
the 10th day of May, 1879. (Fees, $66.25.) Opened by order of the 
court June 3d, 1879. H. M. Hinsdill,clerk. Filed May 29th, 1879. 
H. M. Hinsdill, clerk. : 
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1192 Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In 


Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tue CHIC AGO, Saginaw & CANADA RattroaD Co., Defendants. 


Foreclosure. 
Before John A. Osborne, Esqr., special examiner. 


New York, April 25th, 1879. 


Deposition of William J. Kelly, taken under order of court dated 
Jan’y 11th, 1870, in support of claim of Charles P. Dietrich. 


WILLIAM J. KELLx, a witness produced on behalf of C. P. Diet- 
rich, being first duly sworn, testifies as follows: 


By Mr. Roor: 


Q. Do you know Mr. Charles P. Dietrich? 

A. Yes, sir. : 

Q. What is your name, age, residence, and occupation ? 

A. William J. Kelly; age, 43; residence, Philadelphia; occupa- 
tion, real estate agent. 

Q. Were you in relation to him as to the Chicago; Saginaw and 
Canada Railroad Co.? 

A. Only this: Mr. Dietrich sent for me on last Wednesday or 
Thursday, and I found he was extremely ill and in the doctor’s 
hands and not able to go out of the house at all, nor has he been 
since. I saw his brother day before yesterday, and he handed me 
his bonds—38 bonds, that are here—but I can’t testify to anything 
relating to them’of my own personal knowledge. I only know in a 

general way what he has done with them ; but I was to testify 
1193 to his extreme illness; that he is not able to go out of the 
house at this time. 

Q. You received some bonds from him? 

A. Yes, sir. 

Q. How many. 

A. 38 bonds. 


(Witness produces bonds of the Chicago, Saginaw and Canada 
Railroad Co. for $1,000 each, numbering 97 to 120, inclusive; 363 to 
370, inclusive ; 379 to 384, inclusive, which are offered in evidence 
and marked with the same numbers by the —— 

(Mr. Norris, counsel for Mr. Richardson, objects, unless now or at 


| some future time the consideration and the fact of how Dietrich be- 


came owner will be given in evidence.) 


Q. You received these bonds from him for what pu ? 
a For the purpose of answering his notice to appear here to prove 
em. | 


5 „ , a W r ce 
— * 


Q. For the purpose oſ making proof here before the special ex- 
aminer? 


A. Yes, sir. 
WILLIAM J. KELLY. 


— and sworn to before me this 25th day of April, A. D. 
JOHN A. OSBORNE, 
Special 


1194 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tue Cuicaco, SAGINAW AND CANADA RatrLroapD Co., Defendants 


| Foreclosure. 
Before John A. Osborne, Esqr., special examiner. 


New York, May 10th, 1879. 


(Present, pursuant to adjournment: Elihu Root, Esqr., for C. P. 
Dietrich; James M. Fisk, r., for Benjamin Richardson.) 


Claim of Charles P. Dietrich. 


WII. LIAM J. K RLL x, recalled on behalf of Charles P. Dietrich, tes- 
tifies as follows: ree 


By Mr. Roor: 


Q. You were asked on your former deposition on behalf of Mr. 
Dietrich regarding the vouchers for Mr. Dietrich’s loan to the Chi- 
cago, Saginaw and Canada Railroad Co. Have you now these 
vouchers ? 

A. Yes, sir. I spoke to Mr. Norris in rd to how I would get 
at Mr. Dietrich’s matters, he being sick, and he informed me I 
could see him in Philadelphia at a certain time. I called to see 
him if I could do anything that was required in rd to Mr. Diet- 
rich, and he said all that would be required would be to. produce 
the vouchers. This draft I traced through the firm of Ackley & 
Smith to James M. Bates & Co., of New York,.and I produce it. 
On the notes, there have been $500 paid on each of these notes. 


1195 Witness produces a draft, which is as follows: 
“ $11,600. PnLADAITRIA, July 18th, 1873. 


“ Pay to the order of Charles P. Dietrich eleven thousand six hun- 
dred dollars, — of Mess. James F. Bates & Co., 11 Wall street, New 


York. 


(Signed) ACKLEY & SMITH.” 
67—181 | 


— ——— ͤ Zäüji 
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On the margin: “Ackley & Smith, 110 South Third street.” 
Stam on the face: “James F. Bates & Co., bankers & brokers, 
New York,” and in the center of the same, July 19th, 1878.” En- 
dorsed : “ Pay to the order of E. L. Craw, Charles P. Dietrich,” and 
beneath, “ E. L. Craw.” 

Note for $2,545.45, dated November 10th, 1874, payable six months 
after date, to the order of Charles P. Dietrich, with interest at ten 
per cent. (Signed) E. L. Craw, pres’d’t C., S. & C. R. R. Co.,“ with 
protest attached, offered in evidence and annexed to the deposition, 
marked “ Dietrich A', May 10th, 1879,” with payment of $500, Nov. 
10th, 1874, endorsed. 

Note for $3,818.18, dated Nov. 10th, to the order of Charles P. 
Dietrich, with interest at ten per cent., made by E. L. Craw, presi- 
dent of the C.,S. & C. R. R. Co., with seal of the company, with pay- 
ment of $500. Endorsed and protest attached. Offered in evidence 
and annexed to the deposition, marked Dietrich A*, May 10th, 1879. 


Q. This draft of $11,600 which has been produced by you and 
read in the evidence and taken down by the stenographer is the 
property of whom at present? 

A. James T. Bates & Co., of New York. 

. And they have permitted it to be here, but are, if I under- 
stand it correctly, unwilling to permit it to be annexed to this depo- 
sition? 

A. They are unwilling to part with it. 

Q. And require it to be returned to them immediately after being 

read here? 2 
1196 A. Yes, sir. 
Q. Do you know the signature upon that paper? 

A. The signature of Ackley & Smith. The firm has dissolved, 
but I called upon Mr. Smith, and learned from him that Mr. Diet- 
rich had paid to him $11,600 for this draft in money. 

N 1 * you know the endorsement of Charles P. Dietrich on this 
re . 

A. I do; that is his signature. 

Q. Do you know the signature of E. L. Craw on this draft ? 

A. Yes, sir; that is his signature. 

7 He was president of the company in July, 1873 ? 


Yes, sir; to the best of my ae — 


Subscribed and sworn to before me this 10th day of May, 1879. 


JOHN A. OSBORNE, 
Special Examiner. 


1197 Dretricu Al. J. A. O. 


$2,545.45. PHILADELPHIA, Nov. 10th, 1874. 


Six months after date a to pay to the order of Charles 
and forty-five 5%, dollars, at the First 


Dietrich twenty-five hund 


* n oe 
* ca eas ee ee 
~~ 


ASHBEL GREEN AND WILLIAM BOND, aa, 


* a 1 
e 3 
e 3 
“fs 


ur AL. 581 


ot.” Nat'l Bank of New York City, without defalcation, for value received, 
Ts, with interest at ten per cent. per annum. 

n. No. —. E. L. CRA W, 

nd President C., & & C. R. R. O. 


hs — [Endorsed 9 Paid on within this date five hundred doll’s. Nov. 
U 


en 10th, 1874. as. Dietrich. Other figures, stamps, &c., omitted. 
th Protest all. Dietrich A', May 10th, 1879, J. A. O. 
n, 
v. 1198 Unirep Srates or America, State of New York: 
P. I, Hanson C. Gibson, notary public for the State of New York, 
1 duly commissioned and sworn, dwelling in the city of New York, 
y- do hereby certify that on the 10th day of August, in the year of our 
0 Lord one thousand eight hundred and seventy-five, at the request 
9. of the holders thereof, the original promissory note hereunto an- 
nexed was by me presented at First National Bank, New York city, 
; — — paying teller thereof and payment demanded, which was re- 
used. 
Whereupon I, the said notary, at the request aforesaid, did pro- 
test, and by these presents do publicly and eolemnly protest, as well 
a against the maker and endorsers of the said promissory note as 
: against all others whom it doth or may concern, for exchange, re- 


exchange, and all costs, damages, and interest already incu and 
hereafter to be incurred, for want of payment of the said promissory 
note. 


4 In lestimon ium veritatis. | 
HANSON C. GIBSON, 


Notary Public for Bank of New York, N. B. A., 

, and Manhattan Company. 
Protest, $2,045.45. 

Fees and expenses, $1.30. 


Dietrich Al, May 10, 79. 


1199 Dierricn A*. J. A. O. 


$3,818.18. PHILADELPEIA, Nov. 10th, 1874. 


Nine months after date we promise to pay to the order of Charles 
Dietrich thirty-eight hundred and eighteen Me dollars, at the First 
| National Bank of New York City, without defulcation, for value 


received, with interest at ten per cent. per annum. 
No. —. E. L. CRAW, 


President C, & & C. R. R. Co. 


[Endorsed :] Paid on the within this date five hundred dollars. 
Nov. 10th, 74. Chas. Dietrich. Dietrich, A, May 10th, 70. Other 
figures, stamps, &c., omitted. Protest all. 
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1200 Unrtep STaTEs OF AMERICA, \ . 
State of New York, : 


I, Hanson C. Gibson, notary public for the State of New York, 
duly commissioned and sworn, dwelling in the city of New York, 
do hereby certify that on the 13th day of August, in the year of 
our Lord one thousand eight hundred and seventy-five, at the re- 
quest of the holders thereof, the original promissory note hereunto 
annexed was by me presented at the First National Bank, New York 
city, to the paying teller thereof and payment demanded, which was 
refused. 

Whereupon I, the said notary, at the request aforesaid, did pro- 
test, and by these presents do publicly and solemnly protest, as well 
against the maker and endorsers of the said promissory note as 
against all others whom it doth or may concern, for exchange, re- 
exchange, and all costs, damages, and interest already incurred and 
hereafter to be incurred, for want of payment of the said promissory 
note. 

In testimonium veritatis. 

HANSON C. GIBSON, 
Notary Public for Bank of New York, N. B. A., 
and Manhattan Company. 
Protest, $3,572.56. 


Fees and expenses, $1.25. 
Dietrich A*. May 10, 79. 


1201 SOUTHERN District or New York, 8s: 


I, John A. Osborn, United States commissioner at New York, 
duly appointed special examiner to take the testimony in the above- 
entitled case under and by virtue of an order made therein dated 
Jan’y 11th, 1879, copy of which is annexed to the deposition of 
Benjamin Richardson, which deposition has been forwarded to the 
court, do hereby certify that the foregoing papers and the exhibit 
annexed contain all the evidence taken before me under and pur- 
suant to said order. I further certify that, at the examination of 
the witness Kelly aforesaid, on the 25th day of April, 1879, Mr. 
Elihu Root 1 * as counsel for Chas. P. Dietric and Mr. Nor- 
ris, of Norris & Uhl, appeared as counsel for Benjamin Richardson, 
and on the 10th day of May Mr. James M. Fisk appeared as coun- 
sel for Benjamin Richardson instead of Mr. Norris aforesaid. 


May 23d, 1879. 
JOHN A. OSBORN, 
Speciol Examiner. 


[Endorsed :] Circuit court of the United States for the sixth cir- 
euit and western district of Michigan, southern division. In equity. 
Ashbel Green and William Bond, trustees, complainants, vs. The 
Chicago, Saginaw & Canada Railroad Company, defendants. Copy. 
Deposition of William J. Kelly taken on behal of Charles P. Diet- 
rich, claimant of certain bonds of the defendants, at New York, be- 
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ASHBEL GREEN AXD WILLIAM BOND, a., ET AL. 


fore John A. Osborn, on the 25th day of April and the 10th day of 
May, 1879. Fees, $27.35. Filed May 29, 1879. H. M. Hinsdill, 
= Opened by order of the court June 3, 1879. H. M. Hiusdill, 
clerk. ä 


1202 U. S. Cireuit Court, Western District of Michigan. 


AsHBEL GREEN and WILLIAM Box, Complain-ts, 
v8. 
Tux CHICAGO, SaGINAW AND CANADA RAILAOAD Co., Defendants. 


Before John A. Osborn, special examiner. 


New York, May 5th, 1879. 


Pursuant to notice to take deposition or examine John O’Byrne, 
of Philadelphia, a claimant of certain bonds of said railroad— 

Present: Mr. Frank Sperry, representing Mr. O’Byrne, and, no 
one appearing for other parties, on motion of Mr. Sperry, said exam- 
ination is adjourned until Tuesday, at 11 a. m. 


May 6ra. 


Present, pursuant to adjournment: Mr. Sperry, representing Mr. 
O’Byrne, and, no one appearing for the other parties, on motion of 
Mr. Sperry, the. examination is adjourned until May 7th, at 10.30 
a. m. 


1203 May 7TH. 


Present, pursuant to adjournment: Mr. Sperry, for John 
O’Byrne, and Mr. James M. Fisk, for Benjamin Richardson. 
Adjourned by consent to May 9th, at 11 a. m. 


May 9ra. 


Present, pursuant to adjournment: Elihu Root, Esq., for John 
O’Byrne; James M. Fisk, Esq., for Benjamin Richardson. 


Claim of John O’ Byrne. 


Jonx O'Bynxx, a witness called on his own behalf, being first 
duly sworn, testifies as follows: 


By Mr. Roor: 


Q. State your name, age, residence, and occupation. 

A. John O’Byrne; I reside in Wilmington, Delaware; a lawyer 
by profession ; 52 years of age or thereabouts. 

Q. Do you own any bonds of the Chicago, Saginaw and Canada 
Railroad Co.? 

A. I am the owner of six bonds, which I have here in my pos- 
session. 


‘Mr. Fisk: I desire that you note a formal objection to the taking 
of any further testimony under this order, on the grounds that the 
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parties to the action and those interested have been hefvre 
1204 the examiner with their attorneys, have been examined, and 
the testimony closed. by consent of the parties, and I there- 
fore object to its being reopened. 
Witness produces bonds numbered as follows: 171, 172, 173, 5248, 
5249, and 5250, which are marked by the examiner with the same 
exhibit numbers. 


Cross-examined by Mr. Fisk : 


. When did you come into possession of these bonds ? 

Indeed, I could not tell you the date. 

Well, as near as you can. 

I should judge it was over two years ago. 

1877? 

Yes. : 

You can’t give us the month? 

. I could not, and I am not sure that 1 can give you the vear. 
It is two or three years ago. 

Q. Well, either 1876 or 1877 ? 

A. Yes, sir; I should judge it is either 1876 or 1877. 

Q What consideration did you pay for those honds ? 

A. I received them as part pay for professional services due to me 
by John Bowers & Co. and Richard Peniston. They were part of 
their bonds. 

Q. Were they connected with this company in any.way—those 

two men? 
1205 A. They were two of the parties who contributed large 
sums of money, advanced large sums of money, to the com- 
ny and obtained bonds for the money they advanced. I think 
eniston advanced $60,000 or $70,000 in money. I would not 


POPOPOPO 


attempt to speak accurately, but I know it is a large sum of money. 


Q. At this time when you received these bonds were they inter- 
ested in the road,either as stockholders or as bondholders ? 

A. They were bondholders. 

Q. Were they stockholders ? 

A. I could not tell you. 

Q. Were they officers in the company ? 

A. I think not. Peniston may have been a director, but, without 
looking at the minutes, I could not tell you. 

Q. Then you don’t know as to Bowers? 

A. I do not, and indeed I don’t know as to Peniston. All I. know 
is they gave their money and they got these bonds, and I was paid 
money by some of the parties and they gave me these bonds. 

Q. Do you know whether before that they had been officers of the 
company ? 

A. Well, they may have been directors. 

Q. Well, I mean directors ? 

A. I could not say. 

Q. At the time you got these bonds were you connected with the 
company in any way ? 
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ASHBEL GREEN AND WILLIAM BOND, a., ET AL. 
1206 A. I believe I was on the list of directors. I believe, I 
think, at that time I was a director. 
Q. Don’t rs know whether you were a director or not? 
. Well, I believe I was a director at the time. 
Can you tell us when you were elected a director? 
I believe I was elected a director in 1873. 
And you continued ? 
. I was re-elected, I believe, once or twice. 
ud you were a director when you got those bounds? 
My best judgment is I was. 
Do you still continue to be a director up to the present time? 
. Well, if I am a director now I don’t know it. If my name 
mong the list of the directors I don’t know it. 

You have received no notification either one way or the other? 

A. I have received no notification for some time, and I don’t 
know whether I am or not. 

Q. Did you hold any other position on the road ? 

A. No; I was counsel for the pool, for the Philadelphia party. I 
was counsel for Bowers, Betz, Peniston & Dietrich—Bowers & Co. (I 
think the firm was). Now, I was paid by Betz and Dietrich in 
money, and Peniston and Bowers paid me in bonds. They handed 

me three $1,000 bonds each. 
1207 Q This was for professional services? 
A. Rendered to them. 

Q. In connection with this road ? 

A. Yes, sir; I made * to Michigan for them as counsel. 

Q. To examine the road: 

A. Yes, sir; to report to them; see that everything was right. 

Q. What time was it when you went out there? 

A. I went out in the month of April, I think, 1874; I think it 
was April, 1874, and I think in the month of September, 1876. 

Q. You went out twice? 

A. I went out twice. Once I merely visited St. Louis; the other 
time I travelled across the whole line. 

. The first time you started in 18747 

A. Yes, sir. 

Q. You went alone then ? : 

A. Yes, sir; there was no person with me then. My wife was 
with me. 

Q. Tell us what you did on your first trip there. 


Mr. Roor: I object to the question was irrelevant and immaterial, 
and I give notice that we shall move to charge the contestant, Mr. 
Richardson, with the costs of this line of examination if it is con- 
tinued beyond reasonable limits, as it now seems to us to tend. 


1208 § Wirness: My first trip was to see really that the money 
we had advanced in July, 1873, was being expended for the 
purpose for which we gave it. 


Q. That is the money that came from Betz and Bowers? 
A. Betz and Bowers and Peniston. 
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Q. That is, the $33,000 ? 

A. Nos $60,000 was the first sum given, and that was the pur- 
pose of my visit. 

. How long did you stay? 

A. I was away from Philadelphia about 8 or 9 days. I suppose I 
was in Michigan 3 or 4 days. 

Q. The second time you went in 1876? : 

A. I then went over the whole line of the road—travelled throug 
the unbroken wilderness; part of the road was then graded. 

Q. Did you go out with the object of recommending these parties 
to loan the road money ? 


Mr. Root objects to it as immaterial and irrelevant, and wishes the 
same objection to be made to all the questions following in the same 
line of cross-examination. 


A. I went out, as I said, to see what became of the money we had 
given and whether it would be wise to give an additional sum 
1209 of money that they asked for. I think that was the object of 
my visit. | 
Q. Did you ever receive any sums of money for your services ? 
A. I never received anything from the railroad company. I re- 
ceived money thus: It was part of the agreement that the Philadel- 
phia pool—if you may so term them—that they were not to pay 
counsel fees, but counsel was to be paid out of the moneys that were 
to be given to the railroad, and I have received moneysin that way, 
but never from the railroad. 5 
Q. Whom was that made with—what officer of the company ? 
A. I think with Craw and Klink; he was secretary at the time 
and at meetings of the company. 
Q. Did you not receive the sum of $500 from the railroad com- 


pany for professional services performed by you on these trips? 


A. I never considered I received anything from the railroad com- 


pany. 

Q. As a fact? 

A. As a fact, I did not; I received out of the money my clients 
advanced. 

Q. But that was charged to the railroad company ? 

A. Oh, yes, sir. 

Then, as a fact, it came out of the railroad company? 
1210 A. As a fact, I suppose it did, and as another fact, I say I 
was very illy paid. 

Q. Peniston, Betz, and Bowers gave money in notes or in the 
shape of notes? | 

A. The first was given in money, a large sum of money—$60,000 
or $70,000. The second moneys that were advanced were given, I 
think, in drafts that were accepted paper. The third money that 
was advanced, there was an agreement entered into between Rich- 
ardson and these parties that Richardson was to put iron on the 
road, and they were to advance $100,000, and out of that $100,000 
there were 66,000 and odd dollars which were never paid. 

Q. These notes were held in escrow ? 
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A. I don’t know. 
Q. You don’t know anything about the selling of that note? Pen- 
iston was the one that sold. 
A. I don’t know anything but hearsay. 
Q. Do you know anything about the dividing up of that note 
other than from hearsay ? 0 
A. Nothing but hearsay; yes, sir. I do know I am counsel for 
Peniston in a suit that I don’t know, but I have every reason to bo- 
lieve, it isin it. It is over $3,000, and that was part of Peniston’s 
11,000 and some dollars. 
Q. How do you know as a fact that that note of $11,111.11 
1211 was divided into three notes, of which Betz took two-thirds? 
A. No; I don’t know other than hearsay. I say to you 
substantially, of my own — I know nothing whatever 
about it. I don’t know of my own knowledge anything about the 
division of these notes at all. 
Q. Nor of the fact that Betz took two ? 
A. Of the price they were sold to him? 
Of the price he purchased these notes at? 
A. I know nothing of that. Of course, that is qualified when I 
say of my own knowledge about the $3,700 note. 
. That fact you gathered as the attorney for Peniston ? 
A. Yes, sir. 
Q. Nor do you know as a fact that Captain Richardson took the 
other note—the one-third of the $11,000 ? 
A. No; I don’t know that Captain Richardson has anything to 
do with it. In the suit Eugene Kelly & Co. are the plaintiff: 
Q. Peniston is a bankrupt. Was he not then? : 
A. I could not say whether he is a bankrupt. I think not. I do 
know that Penniston, whatever he owed to Betz, has paid him the 
4 55 h f counsel for Pennist t 
id you in the capacity of counsel for Penniston, or as agen 
for this Philadelphia party, or as a director in this ram road 

1212 company, pay over to the treasurer or finance committee of 
the railroad any of the proceeds of those notes? 

A. I know nothing about it other than from hearsay. I don’t 
know anything about it. I only know the notes were given. I saw 
—_ — given. What they did with them afterwards I don’t 

now. 

Q. Did you or did you not receive the $5,000 from Betz on these 
two notes, and did you or did you not pay over to the railroad com- 
pany the sum of $4,200, as the proceeds, to the — f 

A. Oh, that was a transaction long before; that had nothing to 
do with these notes at all. : 

. I am asking you for the proceeds of these two notes of Pennis- 
ton’s which were divided into three notes, of which Betz took two 
notes and paid $5,000. I am asking you if you did not take that 
$5,000 in one or the other of the capacities in which you acted and 
pay over to the railroad or officers the sum of $4,200 in full for the 
proceeds of those notes ? 

A. No; it is another transaction. 
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Q. Well, let us have that transaction. 
Same objection as before. 


A. In September, 1875 or 1876, I don’t know which year 
1213 it was, I paid over to Mr. Edward Ferry-—— 

Q. Who is he? , 

A. A brother of Senator Ferry, who was the treasurer then at 
Grand Haven, Michigan. I think it was $4,200—some sum of 
money about that—but that was long previous to the time you are 
now enquiring about those notes. 

Q. Where did they come from ? 

A. The Philadelphia parties. 

Q. It was the proceeds of it? 

A. Of the second transaction they had; this $66,000 ; $100,000 
is the third. There was one date in J uly, 1873; the second was in 
1875 or 1876, when I went out to Michigan ; and I can’t tell you 
the date of the third transaction, but it had nothing to do at all 
with me going out to Michigan and giving them money. 

Q. That $4,200 you have testified about, were they all the money 
you had received from the — 

— That was all the money I had received, but there were amounts 

id. 

Q. You did not receive the sum of $500 for the company and only 
paid $4,200? 

A. No. I did not. I was paid $800 fee at one time, but that was 
his draft. = 

Q. That was for your services in getting this $5,000? 

A. Oh, no indeed. 

Q. Were you called to account by the finance committee 
1214 for this difference between $5,000 and $4,200? 

A. They asked me about the $800. Craw gave mea draft, 
or two drafts, for $5,000, according to the agreement that they were 
to pay for my expenses in going to Michigan, and they were pro- 
tested ; were not paid; remained unpaid, and in some subsequent 
transaction, where Craw was getting money of the railroad, he gave 
me $800 for his $5,000. You asked me if I was asked about it. I 
say now I was by Captain Richardson, and I said I did for my serv- 
ices in the company. 

Q. For what services? 

A. Running over several years. I have been twice to Michigan, 
and I think Lwas — three or four days. I did nothing else. I 
should judge I got about $1,200 or $1,300 altogether. ° 

Q. You got $800 at one time, $500 at another? 

A. Yes, sir. 

Q. And that was for the same trips and the same services for 
which you went out for the Philadelphia party ? 

A. For general services. 

Q. Is not that so? 

A. That is so. If there was a fair account struck I think they 
owe me $3,000 or $4,000. : 


os, „ 1 
d N 
pt li 


Q. I think you stated, when you went out on these tripe, 
1215 you went out as the agent for the Philadelphia parties to look 
after their interests on the road? 
A. Yes, sir; to see whether it would be wise to give them any 
more money. 
Q. And it was for these trips and the services you performed you 
received $800 and $500 from the company; Is not that the fact? 
A. Oh, yes, sir. It is a fact, but it was an agreement that they 
were to pay me. I would not go unless they paid me. 
JNO. O'BYRNE. — 


1216 Sovtnern District or New York, 8: 


I, John A. Osborn, United States commissioner at New York, duly 
appointed special examiner to take testimony in above-entitled case 
under and pursuant to order of court dated January 11th, 1879, 
copy of which is annexed to deposition of Benjamin Richardson, 
which — has been forwarded to the court, do hereby certify 
that the foregoing papers and exhibits annexed contain all the evi- 
dence taken before me on behalf of John O’Byrne, claimant of cer- 
tain bonds of the defendants. 

JOHN A. OSBORN, 


Special Examiner. 


[Endorsed :] Circuit court of the United States for the sixth cir- 
cuit and western district of Michigan, southern division. Ashbel 
Green and William Bond, trustees, complainants, vs. The Chi . 
Saginaw and Canada Railroad Company. Deposition of John 
O’Byrne taken on behalf of himself in the above-entitled case be- 
fore John A. Osborn, special examiner, at New York, on the 5th, 6th, 
7th, & 9th days of May, 1879. Filed May 29, 1879. H. M. Hins- 
dill, clerk. Opened by order of the court June 3d, 1879. H. M. 
Hinsdill, clerk. , 


1217 Affidavit of Service by Mail. 
| Circuit Court of the United States. 
Asuset Green and WILLIAM Bonp, Complainants, 
against 
Tue Cuicaco, SAGINAW AND CANADA Raitway Company, De- 
fendant. 


State or New York, 


_ City and County of New York, - 


Robert S. Findlay, being duly sworn, says that on the 22nd day 
of April, 1879, he served a copy of the annexed notice on the parties 
whose names are hereto annexed by depositing the same in the post 
office at New York city, the place of residence of the plaintiffs, en- 
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closed in an envelope addressed to the said persons at the places set op- 
“weer their respective names; that at the time of mailing said paper 
e paid the full legal postage thereon, and that there is a regular mail 


communication between said places and New York city. 
ROBT S. FINDLAY. 


Sworn to before me this — day of May, 1879. 
JOHN A. OSBORN, 
U. S. Comm’r, City and County of New York, 
South. Dist. of N.Y. 


1218 Names of parties to whom copies of the annexed notice was 
mailed on the 22nd day of April, 1879. 


H. Hodgson, at Providence, R. I. 

Thos. White Ferry, at Grand Haven, Mich. 

J. E. Shaw, at East Saginaw, Mich. 

Wm. J. Kelly, at Philadelphia, Pa. 

D. E. Sickles, at 68 Madison Av., N. Y. city. 

J. B. Erhardt, at Broadway & 56th St., N. * city. 
Philetus Sawyer, at Oshkosh, Wisconsin. 

Benj. Richardson, at 63 East 125th St., N. Y. city. 
F. A. Nims, at Muskegon, Michigan. 


1219 The Circuit Court of the United States for. the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
against 
THE Cuicaco,Sacinaw anpCanaDA RaILroaD Company, Defendant. 


Sin: Please to take notice that in conformity to an order of said 
court made in this cause on the llth day of January, 1879, the 
undersigned will offer testimony as to the bonds of the said Chicago, 
Saginaw and Canada Railroad Company claimed by him before U. 
S. Commissioner John A. Osborn, the special examiner appointed 
by said court, at his office, in the post-offive building, in the city of 

ew York, on the 6 day of May, A. D. 1879, at the hour of two 
o’clock in the afternoon of that day. 

Yours, &c., ASHBEL GREEN. 


To H. Hodgson, Esq., Providence, R. I. 
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1220 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
ASHBEL GREEN and WILLIAM Box, Trustees, Complainants, 


vs. 
THE Cuicaco, SAGINAW AND CANADA RAILLROA U Company, De- 
fendant. 


New York, May 6th, 1879. 


Examination of a witness taken under and by virtue of an order of 
the court made and entered in the above entitled suit, dated Jan- 
uary 11th, 1879, whereby John A. Osborn was appointed s l 
examiner to take testimony of witnesses that may be produced 
before him by either party in interest, and due and proper notice 
of the taking of such testimony having been given by Ashbel 
Green, which notice is annexed. 


Present: Elihu Root, solicitor for Daniel E. Sickles and others, 
claimants of certain of the said bonds mentioned in said notice, and 
Benjamin Richardson, by his counsel, appearing. ' 


The witness, ASHBEL GREEN, being duly sworn, de 
1221 and says on his own behalf as claimant and owner of two 
bonds of the Chicago, Saginaw and Canada Railroad Com- 
pany: 

I am a resident of the State of New Jersey, and one of the firm 
of Alexander & Green, No. 120 Broadway, New York city, counsel- 
lors-at-law. 

I am the owner of two bonds of the Chicago, Saginaw and Can- 
ada Railroad Company, now produced, being Nos. 4810 and 4811, 
of one thousand dollars each, with coupons No-. 1 to 60, both in- 
clusive, attached ; offered in evidence, marked 4810 and 4811, J. A. 
O. These bonds are secured by mortgage to me and William Bond, 
as trustees, dated May 21, 1873. These two bonds, with nine others, 
namely, Nos. 4801 to 4809, were given to me and William Bond for 
services as trustees under the mortgage for signing the certificates 
on the. bonds, being at the rate of one dollar for each bond p’r each 
trustee, payable in bonds, and the said eleven bonds were there- 
after distributed as follows: No-. 4801 to 4805, five bonds, to William 
Bond; Nos. 4807 and 4808, two bonds, to my partner, Henry M. 
Alexander ; No. 4806, one bond, to Charles B. Alexander; No. 4809, 

one bond, to John J. McCook. This distribution was made 
1222 by agreement between Mr. Bond, myself, and the other gentle- 
men in consequence of my connection with Mess. Alexander, 
C. B. Alexander, and McCook, as partners. 
ASHBEL GREEN. 


Subscribed and sworn to before me this 6th day of May, 1879. 
JOHN A. OSBORN, 
Special Examé 
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1223 SournERN District or New YorK 88: 


I. John A. Osborn, United States commissioner at New York, duly 
appointed special examiner to take testimony in the above-entitled 
case under and pursuant to an order of court dated January 11th, 
1879, copy of which is annexed to deposition of Benjamin. Rich- 
ardson, which deposition has been forwarded to the court, do hereb 
certify that the foregoing papers and exhibits annexed contain all 
the evidence taken on behalf of Ashbel Green, claimant of certain 
of the bonds of defendants. 

JOHN A. OSBORN, 


Special Examiner. 


[Endorsed :] Circuit court of the United States for the sixth cir- 
cult and western district of Michigan, southern division. In 
equity. Ashbel Green and William Bond, trustees, complainants, 
vs. The Chicago, Saginaw and Canada Railroad Company, defend- 
ants. Deposition of Ashbel Green taken on behalf of himself in 
the above-entitled case before John A. Osborn, special examiner, at 
New York, on the 6th day of May, 1879. Filed May 29, 1879. H. 
M. Hinsdill, clerk. Opened by order of the court June 3d, 1879. 
H. M. Hinsdill, clerk. 


1224 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
ASHBEL GREEN and WILLIAM Bono, Trustees, Complainants, 
vs. 

Tur Cuicaco, SAGINAW AND CANADA RAILROAD Co., Defendants. 


Foreclosure. 
Before John A. Osborn, special examiner. 


New York, May 10th, 1879. 


Present, pursuant to adjournment: Elihu Root, Esq., for Ephraim 
Coon; James M. Fisk, Esq., for Benjamin Richardson. 


Claim of Ephraim Coon. 


The testimony in this case is taken subject to all objections which 
may be made by any party in interest. . 


EPHRAIM Coon, a witness = being first duly sworn, testifies 
as follows in his own behalf: 


By Mr. Roor: 
Q. Where do you reside ? 
A. At Philadelphia, 29 South Water street. 
Q. What is your business? 
A. Produce and commission. 
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1225 Q Are you the r of any bonds of the Chicago, 
inaw and Canada Railroad Co.? . ; 8 
. Three. 
Q. Are those the three bonds you now produce? 
A. Yes, sir. 


(The bonds are Nos. 209, 386, 390, and are offered in evidence and 
marked with the same exhibit numbers.) 


Q. From whom did you receive these bonds? 

A. I received them from a broker, who said that they came from 
Edward Wilson, af Bristol, Pennsylvania. 

. And for what consideration did you receive them? 

A. For a loan of $100. 

Q. Witch is not yet paid? 

A. Not paid and overdue, we holding the collateral notes; and 
we have a right to sell them at public or private sale, according to 
the note. 

Q. When was this note made? 

A. About four months. 

Q. About the first of January ? 

A. Yes, sir. . 

Q. And you, then, hold these bonds as collateral security for this 
unpaid note of $100, with interest? : 

A. Yes, sir; from the time the note fell due; it is about 60 days 


ago. 
Q. What is the name of the broker from whom these bonds came? 
A. E. H. Hawkins, of Philadelphia; residence, 2145 Mount Ver- 
non street, in Philadelphia. 
1226 Q. And he said that the bonds belonged to Edward Wilson, 
of Bristol? 
A. Yes, sir. 
Q. To whom did you make the loan? 
A. The money went to Wilson through’ Hawkins. 
Q. He got the loan through Wilson! 
A. Yes, sir. 
Q. ag were given no notice of the proof of these bonds ? 
A. No 


Q. When did you first hear that there was any order for the proof 
of bonds in this case? 

A. One day this week ; four or five —— | 

Q. Did you ever know, until you came here to-day, that any notice 
was required ? 

A. I did not know until yesterday. 

Q. Did you ever know, until you came here to-day, that any notice 
was necessary ? 

A. No; I did not. 

EPHRAIM COON. 


Subscribed and sworn to before me May 10th, 1879. 
JOHN A. OSBORN, 
Special Examiner, 
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1227 Sournern District or New YOrK, 88: 


I, John A. Osborn, United States commissioner at New York, 
— appointed special examiner to take testimony in above case 
under and pursuant to order of court dated Jan’y 11th, 1879, 
copy of which is annexed to deposition of Benjamin Richardson, 
which deposition has been forwarded to court, do hereby certify that 
the foregoing papers and the exhibits annexed thereto contain all 
the evidence taken before me on behalf of Ephraim Coon, claimant 
of certain bonds of defendants. 

May 2lst, 1879. 

JOHN A. OSBORN, 


Special Examiner. 


[Endorsed :} Circuit court of the United States for the sixth cir- 
cult and western district of Michigan, southern division. Ashbel 
Green and William Bond, trustees, complainants, vs. The Chicago, 
Saginaw and Canada Railroad Company. Deposition of Ephriam 
Coon, taken on his own behalf in the above-entitled case, before Jacob 
Osborn, special examiner, at New York, on the 10th day of May, 1879. 
Filed May 29, 1879. H. M. Hinsdill, clerk. Opened by order of 
the court June 3d, 1879. H. M. Hinsdill, clerk. 


1228 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. 
In Equity. 5 


ASHBELL GREEN and WILLIAM Boxp, Trustees, Complainants, 
v8. 
THE CHICAGO, SAGINAW AND CANADA RAILROAD Co., Defendant. 


Granp Rapips, July 10, 1879. 


Present, pursuant to eo the parties in the above-en- 

titled cause, namely, M. J. Smiley, Esq., appearing for defendant 

corporation and for Daniel E. Sickles, Benj. F. Stevens, John Bower 

& do. Joel Beckhardt, Richard Penniston, C. P. Deitrich, John 

O' Byrne, and John F. Betts; L. D. Norris, Esq., appearing for Benja- 

— Richardson and the Wrought Iron Bridge Company of Canton. 
hio. 


Claim of General D. E. —_— and in Relation to the Claim of Benj. 


icha 


Joun A. ELWELL, a witness produced on behalf of Daniel 
1229 — — being first duly sworn, deposes and testifies as 
ollows: 


By Mr. SMILEY: 


Q. What is your residence ? 
A. I reside at St. Louis, Michigan. 


8 
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Canada Rai 
A. I was. 

Q. When did you first become secretary ? 

A. In May, 1875; I think on the 28th of the month. 

Q. Till what time did you continue to be secretary ? 

A. Until 1877. 

. Please look at page 48 of the defendant’s book of records and 
state whether that page is in your handwriting. 

A. It is in my —— 

7 2 you present at the meeting which is here recorded ? 

. I was. 

Q. Do you remember the circumstances which occurred imme-. 
diately prior to the ge of the resolution beginning: 

“ Resolved, That in consideration of the sums of money advanced 
by — Richardson ?” 

Ido. : 

Was there any agreement made between Benjamin Richardson 
and the company at that meeting regarding the extension or equip- 
ment of the road ? 

A. There was. 

Q. Was that in writing or oral? 

A. Oral. 
1230 Q. Please state what was said by and between Benjamin 
Richardson and the officers or directors of the company at 
that meeting upon that subject. 

A. The subject of the further extension of the company’s road 
was discussed by the board of directors of the company at that time 
and, being present at this meeting, the subject of the ways and 
means of this committee, and Mr. Richardson had been approached 
as to making advances for the pu of making a further exten- 
sion of the company’s road to Lakeview. He stated to the board 
of directors present that if they by resolution would authorize him 
to receive 300 additional bonds—first-mortgage bonds—of the com- 
pany of $1,000 each that he would make further cash advances for 
the purpose of extending and equipment of the road. In compli- 
ance with such remarks on his part the company passed a resolution 
directing that 300 bonds should be issued to him. 

3 is the resolution to which I have referred in the ques- 
tion | 

A. Yes, sir; on page 48 of this book. 

Q. Was anything said about the amount of money which was to 
be advanced by Mr. Richardson? 

A. I don’t recollect that any given amount was agreed upon, ex- 

cepting a sufficient amount to enable the company to go on 
1231 with that extension—the secon · division of the roaad—to Lake- 

view. It was more particularly for the iron matter for that 
extension. 

Q. Do you know whether those 300 bonds were ever delivered to 
Mr. Richardson—the 300 bonds referred to in that resolution ; and, 
if so, state how. 

69—181 


— formerly the secretary of the Chicago, Saginaw and 
road Co.? . 


546 BENJAMIN RICHARDSON 4 HENRY DAY, 40., vs. 

A. The bonds were obtained by him personally in this way: The 
then treasurer of the company, Mr. Ferry, delivered to Mr. Richard- 
son, in my presence, the key of the vault in the Mercantile Trust 
Company of New York City, where those bonds were deposited. 

Q. What bonds? 

A. The company’s bonds—first-mortgage bonds. 

Q. What bonds of the company ? 

A. The bonds of the Chicago, Saginaw and Canada Railroad 
Company. . 

Q. What bonds do you refer to—those 300 bonds or the whole 
issue of first-mortgage honds? 

A. I refer to those 300 bonds under that resolution. 

Q. What bonds were kept with this trust company ? 

A. All of the unissued bonds, except such as were then in 
Europe—except such as were with Mr. McChesney, the company’s 
financial agent. 

Q. And Mr. Ferry had the na, be 

A. He as treasurer had the key until it was delivered to Mr. 

Richardson for the purpose of obiaining 300 bonds. 
1232 Q. For the pu of taking the 300 bonds or of taking 
— 2 — of all of the bonds of the company that were there? 

A. Well, in a certain sense; yes, sir. 

1 office did Mr. Richardson hold in the company at that 
time 

A. He was the managing director, and at this meeting had been 
elected treasurer of the company conditionally. 

Q. Who had the custody of the unissued a7" of the company 
from that time? N a 

A. After the passage of this resolution? 

Q. After this meeting? 

A. Mr. Richardson — all those bonds that were in New York 
city—all the bonds that were in the Mercantile Trust Co. They 
were subsequently removed to the Park Bank. 

Q. How many bonds were in the Mercantile Trust Company? 

A. I don’t know, but I think there must have been about a million 
and a half of unissued bonds. 

Q. Was there ever to your knowledge any delivery of the 300 
bonds, referred to in this resolution on page 48, as distinguished from 
the delivery of all the unissued bonds of the company which were 
on deposit in the city of New Vork? 

A. There was no delivery of the 300 bonds referred to in that reso- 
lution, except in the manner as I have stated. Mr. Richardson, 

having obtained the key to the vauit in which the bonds were 
1233 deposited, went to the Mercantile Trust Co. and counted out 


to himself 300 of these bonds. ° 
Q. Did you have uny conversation with Mr. Richardson on the 
subject? 
A. Yes, sir. 


Q. State what he has said to you regarding it. 
A. He has stated that he had obtained these 300 bonds in addi- 
tion to 300 previously delivered to him in two instalments, 200 bonds 


r 
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at one time and 100 bonds at another time, and that he had in all 
600 bonds. 

Q. Did he state how he had obtained the 300? 

A. Yes, sir; he stated that he went to the vault and took the 
bonds out and subsequently took the bonds out of that building to 
— * Bank; he paid the bill ſor the storage to the Mereantile 

rust Co. 

7 — Park Bank being hired by Mr. Richardson personally ? 

Ves, sir. . 

. Did Mr. Richardson make any advances for the purpose of ex- 
tension or equipment of the road after this? : 

A. Not in the sense I understood in that resolution. 

Q. How far had the road been built at the time of this resolution 
on page 48—that is, on August 3rd, 1875 ? 

A. The first division was partly completed only. 

Q. How far did it extend ? 

A. The first division is twenty miles, but it was not completed at 
this particular date; it was not completed until December of that 
year. 

Q. Has the road ever been extended to Lakeview. 
1234 A. It is now being extended to Lakeview, but it has never 
been wholly completed. 

Q. Did Mr. Richardson advance the money for that extension ? 

A. No, sir. 

Q. Or any of it? 

A. No, sir. 

Q. Has the road ever been completed ? 

A. No, sir. 

Q. = Mr. Richardson ever advance any money for the equip- 
ment 

A. When I say no, I am furnishing the rolling stock; the com- 
pany does not own any rolling stock. 

Q. 2 Mr. Richardson ever furnish any money for that equip- 
ment 

— Not so far as the company is concerned. He owns some rolling 
stock, but the title is not in the company. 

Q. He owns some rolling stock which he leased to the company ? 

A. Yes, sir. 

Q. But farther than that he did not? 

A. No, sir. 


Cross-examined by Mr. Norris: 


Q. Do you know whether he furnished any iron for the second 
division ? 
A. I know that he did not. 
Q. You are positive of that? 
A. lam. 
Q. Do you know whether he ever purchased any other material ? 
8 — the second di vision? 

es. 


548 BENJAMIN RICHARDSON 4 HENRY DAY, 4C., vs. 


A. I know that he has not. 

Q. How do you know that? 

A. Well, of my own personal knowledge I know that, be- 
1235 cause I have had charge and control of the property to the 
present date, being personally present and knowing it. 

Q. Then you mean to swear that Mr. Richardson never furnished 
any iron? 

A. For the second division I am speaking. 

Q. Simply because you were there on the road and know it from 
that fact? 

A. Yes, sir—certainly ; if he has bought any material suitable to 
go on the road it has never reached it. 

Q. I am asking you now whether he ever did purchase any mate- 
rial for the second division ? 

A. No, sir; at least it has never got there ; we never received any. 

Q. Did you ever hear Mr. Richardson describe any reason why 
the second division was not finished ? 

A. Yes, sir; I think I have. 

Q. Well, what was that reason ? 

A. Well, he has stated as a reason that he would not buy the iron 
until the contributions were all paid in. 

Q. What contributions did he refer to? 

Contributions by parties interested in the extension of the 
road. 

Q. Were they to furnish money also ? 

A. Yes, sir. 

Q. Did they do it? 

A. They furnished their promissory notes; a portion of.which 
were paid. — 

Q. And a portion of which was not; can you give any other rea- 

son why he did not go on? 
1236 A. Well, I have no distinct recollection of any other rea- 
son—any valid reason? 

—. Do you know as a matter of fact that Mr. Richardson was to 
receive those bonds in part payment or as collateral for work pre- 
viously done or money previously advanced ? 

A. No, sir: I understood, being present at the meeting, these 300 
bonds 

Q. The resolution seems to read, On motion it was unanimously 
resolved that in consideration of sums of money advanced by Ben}. 
Richardson and for sums hereafter to be advanced.” 

A. Yes, sir; for the purpose of extension and equipment of the 
company’s road to Lakeview. 

Q. As well as advances made by him showing that it was in con- 
sideration of moneys that had been advanced ? : 

A. That is not the context of the resolution; well, I know that 
Mr. Richardson had at that time obtained collateral bonds for moneys 
that he had advanced. 

Q. Is not that resolution correct as written in this book! 

A. Yes, sir; that resolution is correct. 


ASHBEL GREEN AND WILLIAM BOND, 4c., r A4. 349 


Q. Then the whole of the 300 bonds which ho was to receive 
would not be for advances to be thereafter made ? 

A. Well, from the statement that lie personally made to the board 

of directors at the meeting, and prior to the passage of this 

1237 resolution, I should say that the bonds were issued to him in 

consideration for moneys to be advanced for extension and 

— of the road up to Lakeview, the second division of the 


road. 

Q. Then the resolution that says for moneys advanced up to that 
time is incorrect ? 

A. I was not the maker of the resolution; I copied it into the 
book, and it is correct as passed. 

Q. Do you know as a fact that Mr. Richardson actually took into 
his individual possession those 300 bonds, now separate from his 
official capacity as the treasurer? 

A. I know nothing more than his statements to me on the subj 
—— he helped himself to these 300 bonds and removed all the 
others. 

Q. Do you know whether he separated them from the others ? 

— Yes, sir; because I have seen them and copied the numbers of 
them. 

Q. Where? 

A. At 135 Broadway; I saw them at the office of Eugene Kelly 
& Co., 44 Exchange Place—I saw them. 

Q. 2 were the rest of the bonds at that time; do you know? 

A. I do. 

Q. Where? 

A. In a large chest in the Park Bank, down-stairs in the base- 
ment. 

Q. I understood you to say this transfer was made from the Mer- 
cantile Trust Company to the Park Bank vault? 

A. Yes, sir. 
1238 Q. And that was done by Mr. Richardson in his personal 
10 capacity, individual capacity ; was it done as treasurer of the 
roa 

A. I did not intend to say that he transferred the bulk of the 
bonds in his individual capacity. 

Q. You said that he hired a vault in the Park Bank and paid for 
it himself. Is that correct? 

A. Yes, sir. 

Q. Did he remove all the bonds to that place? 

A. Yes, sir. 

Q. Including these 300? 

A. Ves, sir; but he had them in two compartments. He had 600 
bonds—these 300 and 300 previously obtained—in the box; the 
bulk of the bonds were in a chest. 

Q. Will you swear that he did not make any advances or pay out 
any money after the passage of this resolution ? 

A. Oh, no; I will not. 

Q. He may, for all you know, have made advances after the pas- 
sage of that resolution? 
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A. Yes, sir; but not for the purpose of extension of this division. 

Q. I am asking — about that very point. 

A. I state now that he did make advances thereafter, but not for 
the extension of that division. 


1239 Further examination continued by Mr. Norris: 


Q. Did Mr. Richardson ever act and qualify and act as treasurer 
of this defendant corporation ? . 

A. At a meeting of the board of directors held at Muskegon 
August 3rd, 1875, the then treasurer of the company, E. P. Ferry, 
Esq., tendered to the company his resignation as treasurer of the 
company, the same to take effect when his accounts were duly ex- ‘ 
amined by the executive committee and he relieved from personal | 
obligation, which he had entered into in behalf of the company. 
This is the substance of the resolution as appears upon the record, 
the books, and accounts of Mr. Ferry, as, in compliance with his re- 
quest,— were examined and found correct. At this meeting of direct- 
ors Mr. Benjamin Richardson was nominated and elected as treas- 
urer of the company, but he failed to relieve Mr. Ferry from such 
financial obligations as he had entered into in behalf of the com- 
pany, and was therefore not qualified or considered by the board of 
directors at any time as the treasurer of the company. I do not 
know of the transfer by Mr. E. P. Ferry to the corporation or any 
of its officers of any of the treasurer’s books and papers in his pos- 

session. 
1240 Q. State, as near as you can, the amount of money Mr. Rich- 
ardson advanced subsequent to the resolution giving him 4 

300 additional bonds of the company. " 

A. All the books and accounts were transferred by me to thie re- 
ceiver, Nov., 1876. I know that he had advanced money after the 
passage of the resolution, August 3rd, 1875, but how much I am at . 
a loss to state. The amount does appear on the books of the company 
now in the hands of D. D. Erwin, „ the receiver. 


Witness further examined by Mr. SuiLxx: 


Q. Did Mr. Richardson act as treasurer any after that resolution a 
of August 3d, 1875? 
A. He stated to me that he considered himself to be the treasurer 
of the company, and he wrote me from New York city a letter re- 
arding the removal of the company’s mortgage bonds to the Park 
nk vaults. He considered himself as the proper custodian of those 
bonds, and at a meeting held by the board of directors at the Con- 
tinental Hotel, in Philadelphia, on the 11th day of October, 1875, 
then stated to the board that it was understood he was to be the 
treasurer of the company. Mr. E. P. Ferry being present at that. 
meeting also, and the bondholders and stockholders, resident- 
1241 of Philadelphia, being also present at the said meeting, and 
the matter of Mr. Ferry’s resignation as treasurer being ex- 
plained and the conditions stated in his tender of resignation, 
August 3rd, 1875, he was requested to withdraw that resignation 
and to continue as treasurer of the company, and to the best of iny 


* 
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recollection he was re-elected as such treasurer at that meeting. 
The only act I know of on the part of Mr. Richardson as treasurer 
was to remove the bonds from one vault to another. 

JNO. A. ELWELL. 


Subscribed and sworn before me this 23d day of July, A. D. 1879. 
HENRY M. HINSDILL, 
General Examiner. 


The further taking of testimony in the above-entitled cause is 
hereby adjourned, & by consent of solicitors for the respective parties, 
to July 23rd, 1879, at 11 a. m., at the office of the general examiner: 


1242 Uwnitep States or AMERICA: 


The Circuit Court of the United States, Sixth Circuit and Western 
District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. 


THE CHIcAdoO, SAGINAW AND CANADA RAILLROAD Company, Defend- 
ants. 


I, Henry M. Hinsdill, general examiner of said court, to whom 
this cause was referred to take testimony and proofs in the above- 
entitled cause under and by virtue of an order made herein, dated 

é January 11, 1879 (a eopy of which is hereto 2 do hereby 
certify that the foregoing testimony of John A. Elwell, a witness 
produced on behalf of Daniel E. Sickles, was taken before me on the 
10th day of July, 1879, and on the 23d day of July, 1879, the same 

— was rend over to said Elwell and by him subscribed and signed; and 

: I further certify that said testimony is in support of the claim of 
Daniel E. Sickles, a claimant of certain bonds of defendants. 
HENRY M. HINSDILL, 
é General Examiner. 


1243 Uwnitep States oF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Box, Trustees, Complainants, 


v8. 
THe CuHIcaGo, SAGINAW AND CANADA Raitroap Company, De- 
fendants. 


At a session of this court held at Grand — on the 11th day 
of January, A. D. 1879—present, Hon. S. L. Withey, district judge. 

The petition of Benjamin ‘Richardson, of the city of New York, 
heretofore herein filed, having been in part considered, and the said 


Richardson by said petition appearing to be a claimant or owner of 
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certain of the bonds and coupons of the defendant sought to be 
foreclosed herein, and having entered his appearance as such claim- 
ant in this cause, by Norris and Uhl, his solicitors, now, on hearing 
said solicitors, the solicitor for the complainants, F. A. Nims, and 
the solicitors for the defendant, Hughes, O’Brien and Smiley, 
1244 being heard and consenting, it is ordered that the parties to 
this cause proceed and take the testimony herein by and be- 
fore Henry M. Hinsdill, the general examiner of this court, or by 
and before John A. Osborn, 10 S. commissioner, of the city of New 
York, as special examiner, or by and before either one of them, but 
so that the said testimony is completed and filed in this court within 
four months from the date of this order. : 
It is also ordered that the holders and owners of or the claimants 
to any of the mortgage bonds and coupons to foreclose which the 
bill herein was filed, and which holders, owners, and claimants were 
not by name designated parties hereto, being unknown to the trus- 
tees, complainants, do, within the time hereinbefore given for testi- 
mony, produce witnesses and make proofs before the above-named 
general or special examiner or either of them of their several and 
respective rights, claims, and interests in the aforesaid bonds and 
coupons, and that they produce, prove, and surrender or account 
for, to be returned into this court with said testimony, such and so 
many of said bonds as they seek to have participate in the pro- 
ceeds of such foreclosure, and that thereby they may sub- 
1245 mit to and avail themselves of the powers and jurisdiction of 
this court in the matter of the said foreclosure and sale 
rayed by the trustees, complainants, in their bill uf complaint 
filed herein ; that any such holder, owner, or claimant as aforesaid 
may by counsel appear before said general or special examiner or 
either of them and cross-examine any other holder, owner, or claim- 
ant’s witnesses and sift his proofs; that the general examiner shall, 
within ten days from the date of this order, mail, postage paid, a 
certified copy of this order to the ad-ress of each owner, holder, or 
claimant of the bonds and coupons aforesaid, that he, said exam- 
iner, may know, or upon reasonable enquiry ascertain, and in par- 
ticular to the following-named persons, who have filed in this cause 
their affidavit as such claimants, owners, or holders and given 
therein their several addresses: Benjamin Richardson, Daniel E. 
Sickles, William J. Kelly, J. B. Erhart, Philetus Sawyer, F. A. Nims, 
J. E. Shaw, H. Hodgson, and Thos. White Ferry. 
That the general or special examiner or either of them before 
whom any testimony is offered to be adduced by any holder, owner, 
or claimant shall cause such holder, owner, or claimant to 
1246 give reasonable previous notice of not less than ten days of 
the time and place of the taking of such offered testimony 
——— or by mail to every other holders, owner, or elaimant 
known to be such by such examiner, and in particular to the fore- 
going-named persons, who now appear on the records of this cause 
to be such holders, owners, and claimants. 
That such general or special examiner or either of them, within 
ten days after the expiring of the four months allowed for testi- 


mony, report to this court the proofs, papers, and proceedings had 
before him under the authority of this order. 


[Endorsed :] The circuit court of the United States for the 6th 
circvit and western district of Michigan, southern division. In 
equity. Ashbel Green and William Bond, trustees, vs. The Chicago, 
Saginaw & Canada Railroad Company. Special order for proofs. 
(Copy.) Filed March 31, 1879. H. M. Hinsdill, gen’l examiner. 


Tue UNITED StaTEs OF AMERICA, | * 
Western District of Michigan, Southern Division,, 


I, Henry M. Hinsdell, clerk of the circuit court of the United 
States for the sixth circuit and western district of Michgan, do hereby 
certify that the foregoing is a true and compared copy of the special 
order for proofs entered upon the journal in the proceedings of said 
court in said entitled cause. 

Witness my official signature and the seal of said court, at Grand 
Rapids, this 13 day of January, in the year of our Lord one thou- 
sand eight hundred and seventy-nine. 

[SEAL.] HENRY M. HINSDILL, Clerk. 


1247 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. Iu 


Equity. 
AsHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. 
THe Cuicaco, SAGINAW AND CANADA RAILROAD Company, De- 
fendant. 


Please to take notice that in conformity to an order of said court 
made in this cause on the 1lth day of January, 1879, the under- 
signed will offer testimony as to the bonds of the said Chicago, Sagi- 
naw and Canada Railroad Company claimed by him, before Henry 
M. Hinedill, Esq., general examiner of said court, at his office, in the 
city of Grand Rapids, Michigan, on the thirty-first day of March, A. 
D. 1879, at the hour of two o'clock in the afternoon of that day. 

Yours, &c., E. P. FERRY, 


Grand Haven, Mich. 
March 15, 1879. 


1248 Western District or MICHIGAN, \ a 
County of Ottawa, g 


Andrew Thomson, of the city of Grand Haven, in said county, 
being duly sworn, depuses and says that on the 15th day of M 
1879, he served upon— 

Maj. Gen. D. E. Sickles, 68 Madison Ave., N. Y. city. 

William J. Kelly, Philadelplia, Pa. 

Joel B. Erhardt, New York city. 

70—181 
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Philetus Sawyer, Oshkosh, Wis. 
J. A. Elwell, St. Louis, Mich. 
J. E. Shaw, East Saginaw, Mich. 
Hiram Hodgson, Ashland, N. H. 
F. A. Nims, Muskegon, Mich. 
Jno. F. Betz, Philadelphia, Pa. 
Richard Peniston, “ * 
B. F. Stevens, London, England. 
Capt. Benjamin Richardson, 63 East 125th St., N. Y. city. 
Edward P. Ferry, Park City, Utah. 
William Bond, New York city. 
Ashbel Green, * * 
Wrought Iron Bridge Co., Canton, Ohio. 
Bower Estate, Philadelphia, Pa. 
Diedrich, 12 . 
a notice, a copy of which is hereto annexed, by depositing the same 
in the post office at the city of Grand Haven, enclosed in a suitable 
envelope, with postage thereon duly prepaid, directed to the parties 
above named at the respective places above indicated, such 
1249 places being, to the best knowledge, information, and belief 
of this deponent, their respective places of residence. 
Deponent further says that he made such service for and in be- 
half of Edward P. Ferry, Esq., of the city of Grand Haven afore- 


said. 
AND. THOMSON. 
Subscribed and sworn to before me this 15th day of March, A. D. 


1879. 
L.. s.] J. A. STEPHENSON, 
Notary Public. 
Filed March 31st, 1879. 
H. M. HINSDILL, 
Gen l Examiner. 


1250 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. 
THE CuHIcAGO, SAGINAW AND CANADA RAL xoAD Co., Defendant. 


Please to take notice that in conformity to an order of said court 
made in this cause on the 11th day of January, 1879, the undey- 
signed will offer testimony as to the bonds of the said Chicago, Sagi- 
naw and Canada Railroad Company claimed by him, before Henry 
M. Hinsdill, Esq., general examiner of said court, at his office, in 

the city of Grand Rapids, Michigan, on the 31st day of March, A. D. 
1879, at the hour of two o’clock in the afternoon of that day. 

Yours, &c., J. E. SHAW, 


East Saginaw, Mich. 
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1251 Eastern Disraeict or MICHIGAN, | ae 
County of Saginaw, : 


Lyman J. Brooks, of the city of East Saginaw, in said county, being 
rig | sworn, deposes and says that on the fifteenth day of March, 
A. D. 1879, he served upon— 

Maj. Gen. D. E. Sickles, 68 Madison Ave., N. Y. city. 

William J. Kelly, Philadelphia, Pa. 

Joel B. Erhardt, New York city. 

Philetus Sawyer, Oshkosh, Wis. 

J. A. Elwell, St. Louis, Mich. 

F. A. Nims, Muskegon, Mich. 

Hiram Hodgson, Ashland, N. H. 

Thos. W. “a Grand Haven, Mich. 

Jno. F. Betz, Philadelphia, Pa. 

Richard Peniston, “ * 

B. F. Stevens, London, England. 5 

Capt. Benjamin Richardson, 63 East 125th St. New York city. 

Edward P. Ferry, Park City, Utah. 

William Bond, New York city. 

Ashbel Green, . * 

Wrought Iron Bridge Co., Canton, Ohio. 

Bower Estate, Philadelphia, Pa. 

Diedrich, * . 

a notice, a copy of which is hereto annexed, by depositing the same 

in the post office at the city of East Saginaw, Michigan, inclosed in 
a suitable envelope, with postage thereon duly and fully pre- 

1252 paid, directed to the parties above named at the ive 
places above indicated, such places being, to the best knowl- 

edge, information, and belief of this deponent, their respective places 

of residence. 

Deponent further says that he made such service for and in behalf 
of Joseph E. Shaw, Esq., of the city of East Saginaw aſoreenid. 

LYMAN J. BROOKS. 


oe and sworn to before me this 15th day of March, A. D. 
79. 
U. S. c’r. e't in and for the eastern district of Michigan. 
GEO. B. BROOKS, 
Filed March 31, 1879. 


H. M. HINSDILL, 
Gen l Examiner. 


1253 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
AsHBEL Green and WILLIAM Bonn, Trustees, Complainants, 
vs. 
Tux Cnic Ado, SAGINAW AND CANADA RAIL NOA D Co., Defendant. 
Please to take notice that in conſormity to an order of said court 
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made in this cause on the 11th day of January, 1879, the under- 
signed will offer testimony us to the bonds of the said Chicago, Sagi- 
naw and Canada Railroad Company claimed by him, before Henry 
M. Hinsdill, Esq., general examiner of said court, at his office, in the 
city of Grand Rapids, Michigan, on the thirty-first day of March, A. 
D. 1879, at the hour of two o’clock in the afternoon of that day. 

Yours, &c., T. W. FERRY, 
Grand Haven, Mich. 
March 15, 1879. 


1254 .WesTeERN District or MICHIGAN, N 1 
County of Ottawa, : 


Andrew Thomson of the city of Grand Haven, in said county, 


being duly sworn, deposes and says that on the 15th day of March, 


1879, he served upon— 

Maj. Gen. D. E. Sickles, 68 Madison Ave., New York city. 

William J. Kelly, Philadelphia, Pa. 

Joel B. Erhardt, New York city. 

Philetus Sawyer, Oshkosh, Wis. 

J. A. Elwell, St. Louis, Mich. 

J. E. Shaw, East Saginaw, Mich. 

Hiram Hodson, Ashland, N. H. 

F. A. Nims, Muskegon, Mich. 

Jno. F. Betz, Philadelphia, Pa. 

Richard Peniston, “ * 

B. F. Stevens, London, England. * a 

Capt. Benjamin Richardson, 63 East 125th St., New Vork eity. 

Edward P. Ferry, Park City, Utah. 

William Bond, New York city. 

Ashbel Green, * . 

Wrought Iron Bridge Co., Canton, Ohio. 

Bower Estate, Philadelphia, Pa. 
Diedrich, * 0 
a notice, a copy of which is hereto annexed, by depositing the same 
in the post office at the city of Grand Haven, enclosed in a suitable 

envelope, with postage thereon duly prepaid, directed to the 
1255 parties above named at the respective places above indicated, 
such places being, to the best knowledge, information, and 

belief of this deponent, their respective places of residence. 

Deponent further says that he made such service for and in be- 
half of Thos. W. Ferry, Esq., of the city of Grand Haven aforesaid. 

AND. THOMSON. 


Subscribed and sworn. to before me this 15th day of March, A. D. 


1879. 
DL. s.] J. A. STEPHENSON. 
Notary Public, Ottawa County, Mich. 


[Endorsed:] Circuit court of the U. S., west. dist. of Michi- 
gan, southern div. Ashbel Green and William Bond, trustees, 
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comp’ts, vs. The Chicago, Saginaw & Canada R. R. Company, de- 
fendant. Proof of service of notice to take testimony before 
examiner. Filed March 31, 1879. H. M. Hinsdill, gen’l examiner. 


1256 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
ASHBEL GREEN and WILLIAM Bond, Trustees, Complainants, 
v8. 
Tue Cuicaco, SAGIN AW AND CANADA RalttroapD Co., Defendant. — 


Please take notice that in conformity to an order of said court 
made in this cause on the 11 day of January, 1879, the undersigned 


will offer testimony as to the bonds of the said Chicago, Saginaw and 


Canada Railroad Company claimed by him, before Henry M. Hins- 
dill, ry * general examiner of said court, at his office, in the city of 
Grand Rapids, Michigan, on the 31st day of March, A. D. 1879, at 
the hour of two o’clock in the afternoon of that day. 

Yours, &c., JNO. A. ELWELL. 


1257 Srate or MICHIGAN, 0 a 
County of Gratiot, 


Clarence L. Eastman, of the village of St. Louis, in said county, 
being duly sworn, deposes and says that on the fourteenth day of 
March, 1879, he served upon— 

Maj. Gen. D. E. Sickles, 87 Madison avenue, New York city. 

William J. Kelly, 146 south Fourth St., Philadelphia, Pa. 

Joel B. Erhardt, New York city. 

Philetus Sawyer, Oshkosh, Mich. 

F. A. Nims, Muskegon, Mich. 

Joseph E. Shaw, East Saginaw, Mich. 

Hiram Hodgson, Ashland, N. H. 

Thomas W. Ferry, Grand Haven, Mich. 

John T. Betz, Callowhill St., Phil., Pa. 

Richard Peniston, Philadelphia, Pa. 

B. F. Stevens, London, England. 

Benjamin Richardson, 63 Fast 125th street, N. Y. city. 

Edward P. Ferry, Grand Haven, Mich. 

William Bond, New York city. 

Wrought Iron Bridge Co., Canton, Ohio. 

Bower Estate, Philadelphia, Pa. 

C. P. Diederich, 1 8 

Ashbel Green, New York city— 

a notice of copy of which is hereto annexed, by depositing the 
same in the post office at the village of St. Louis, enclosed in a suit- 
able envelope, with postage thereon duly prepaid, directed to 
1258 the parties above named, at the respective places above indi- 
cated, such place- being, to the best knowledge, information, 
and belief of this deponent, their respective places of residence. 
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Deponent further says that he made such service for and in be- 
half of John A. Elwell, Esq., of the village of St. Louis aforesaid. 
CLARENCE L. EASTMAN. 


Subscribed and sworn to before me this twenty-fourth day of 
March, 1879. 
[DI. s.] ARCHIBALD B. DARRAGH, 
Notary Public in and for Gratiot Co., Michigan. 


Filed March 31, A. D. 1879. 
H. M. HINSDILL, 
Gen’l Examiner. 


1259 Report of General Examiner. 


UNITED STATES.OF AMERICA: 


In the Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


AsHBEL GREEN and WILLIAM Box, Trustees, Complainants, 
v8. 


THe Cuicaco, SAGINAW AND CANADA RAILROAD Company, De- 
fendants. 


To the honorable judges of said court: 


I, Henry M. Hinsdill, general examiner of said court, would re- 
spectfully report that this cause was referred to me on the 11 day 
of January, A. D. 1879, to take proofs and the testimony of wit- 
nesses to be produced herein and report the same to the court with 
all convenient speed. 

That on the 31 day of March, A. D. 1879, complainants appeared 
by F. A. Nims, their solicitor, and Benjamin Richardson, petitioner, 
by Norris & Uhl, his solicitors, in pursuance of a notice made and 
served March 15th, 1879. 

That on said 31 day of March complainants produced on their be- 
half as a witness John A. Elwell, who, being by me duly sworn, 
deposed and said: 


1260 Jonx A. ELWELL, a witness produced and sworn on behalf 

of himself as a bondholder and Frederick A. Nims, Joseph 

E. Shaw, Edward P. Ferry, and Thomas W. Ferry as bondholders, 
says: 

I reside at St. Louis, Gratiot county, Michigan; I am one of the 

holders of the defendant’s bonds. I now produce the book of the 

records of the board of directors and stockholders of the defendant 


. 9 I was the secretary and auditor of the said corporation 
in Ju 


ly, 1876. On page 74 of this record I find and produce a reso- 
lution in the words and figures following, to wit: 

“On motion of Mr. Ham it was resolved, That the company’s 

notes be executed to John A. Elwell and F. A. Nims for their re- 


ASHBEL GREEN AND WILLIAM BOND, a., ET AL. 559 


spective claims against this company, and that the treasurer be 
authorized and instructed to deliver to John A. Elwell five of the 
company’s first-mortgage bonds and to F. A. Nims twelve of said 
bonds as collateral security for the payment to them of said 
notes.” 
1261 I also produce and offer in evidence the note of said cor- 
poration executed and delivered to me under the authority 
of that resolution. Said note bears date July 8th, 1876, and is for 
the sum of fourteen hundred and four dollars and sixteen cents 
($1,404.16), with interest at seven per cent., signed by the defendant 
corporation, by F. A. Nims, vice-president. I read from pore 
seventy-three of the aforesaid record the following resolution ; which 
is in the words and figures following: 

„On motion, it was unanimously resolved, That F. A. Nims be, 
and he is hereby, appointed vice-president of the company, with 
power in the absence of the president to do anything that may be 
— by the president. The resolution being adopted, Mr. Nims took 
the chair.” 

Said note here offered in evidence is marked Exhibit “A.” I 
also produce the five bonds refer-ed to in this aforesaid note, num- 
bered from 396 to 400, both inclusive. Said bonds are héreto attached 

and marked Exhibit “A 1,” Exhibit “A 2,” Exhibit “A 3,” Ex- 
1262 hibit “A 4,” and Exhibit “A 5,” respectively. 

I also produce in behalf of Frederick A. Nims a note for 
six thousand dollars, dated July 8, 1876, payable on demand, with 
interest at ten per cent., executed by the defendant corporation, by 
John A. Elwell, secretary and auditor, which note is hereto attached 
and marked Exhibit B.“ I also offer on behalf of said Nims 
twelve (12) defendant’s bonds, numbered 4257, 4258, 4259, 4260, 4261, 
4262, 4912, 4913, 4914, 4915, 4916, 4917, which are hereto attached, 
marked Exhibit“ B 1,” Exhibit“ B 2,” Exhibit“ B 3,” Exhibit“ B 4,” 
Exhibit“ B 5,” Exhibit“ B4,” Exhibit “ B7,” Exhibit“ B8,” Exhibit 
4B 9,“ Exhibit “B10,” Exhibit “B11,” and Exhibit B 12,“ re- 
spectively. 

Obj’c.—L. D. Norris, appearing in this examination as counsel for 
Capt. Benj’n Richardson, a bondholder of the of the defendant bonds, 
objects to the reception of the last six named exhibits, for the reason 
that they are not the bonds described in the note to which they are 
claimed as collateral. 


1263 I could not state absolutely as to my own knowledge rela- 
tive to the change of the series of bonds named in the note 
to those offered. | 
Witness offers — the original records of the said defendant corpo- 
ration, page 74, a resolution in the words and figures following: 
“On motion of Mr. Ham it was resolved, That the secretary and 
auditor of this company be authorized to issue to Edward P. Ferry, 
in settlement of the vouchers issued to him or held by him, this com- 
pany’s note, secured by first-mortgage bonds of the company at (50%) 
8 cent. of their par value.” | 3 
itness here produces a note, dated July 8, 1876, signed by the 
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defendant corporation, by F. A. Nims, vice-president, and John A. 
Elwell, sec’y and auditor, promising to pay to E. P. Ferry or order, 
on demand. as therein recited, nine thousand three hundred and 
twelve & pon dollars, with interest at ten per cent. Said note is 
hereto attached and marked Exhibit “ C.” 


1264 I also produce nineteen of the defendant’s bonds, numbered 
4282 to 4300, both inclusive, as the bonds described in the 
aforesaid note and collateral thereto. Said bonds are hereto attached, 
marked Exhibit“ C 1,” Exhibit“ C 2,” Exhibit“ C 3,” Exhibit“ C 4,” 
Exhibit C 5,” Exhibit“ C 6,” Exhibit “C 7,” Exhibit C 8,” Ex- 
hibit “ C 9,” Exhibit“ C 10,” Exhibit“ C 11,” Exhibit“ C 12,” Ex- 
hibit “C 13,” Exhibit “C 14,” Exhibit “C15,” Exhibit C 16,” 
Exhibit “C 17,” Exhibit“ C 18,” & Exhibit“ C 19,” respectively. 


Witness here offers the original record of the defendant corpora- 
tion and reads resolution from page 74 of such record in the words 
and figures following: 

“On motion of Mr. Elwell it was resolved, That twenty of the 
first-mortgage bonds of this company be issued to the First National 
Bank of Grand Haven, Michigan, as additional collateral security 
for the payment of the company’s notes held by said bank, and that 

the treasurer be empowered to make such transfer.” 
1265 Francis Smith, as counsel for Thos. W. Ferry, a bondholder, 
now proceeds and asks to have marked as exhibits in this 
cause, under said resolution, twenty (20) bonds of the defendant cor- 
ggg numbered 4263 to 4281, both inclusive, and also number 
4901. . 

Also produces forty (40) bonds of said defendant corporation, num- 
bered from 301 to 340, both inclusive, and asks that the same may 
he marked as exhibits in this cause when the interest and ownership 
in said bonds shall hereafter be shown in evidence before this ex- 
aminer. Said witness, John A. Elwell, now produces the said record 
book of said corporation defendant, and reads from page seventy-six 
(76) a resolution in the words and figures following: 

“On motion of Mr. Child it was resolved, That the treasurer of the 
company be, and he is hereby, authorized and instructed to deliver 
to Joseph E. Shaw, — 7 of East Saginaw, twenty of the company’s 
first-mortgage bonds of one thousand dollars each, as collateral se- 

curity for monies advanced by said Shaw to this company.” 
1266 Witness also produces certified transcripts of the record in 

a certain suit and proceedings lately pending in the circuit 
court for the county of Saginaw, Michigan, wherein Joseph E. Shaw 
was plaintiff and said corporation defendant was defendant; wherein 
it appears that judgment was rendered in said suit, November 15, 
1876, fur four thousand five hundred and seventy-seven pov dollars, 
and the cost taxed thereunder at fifty-five dollars and fifteen cents, 
in favor of said plaintiff, as showing the interest of said Joseph E. 
Shaw in the defendant corporation’s bonds. Said transcript is hereto 
attached, and marked Exhibit D.“ 

And also produces and offers ten (10) bonds of the defendant cor- 
poration, numbered 4902 to 4911, both inclusive, as claimed as col- 
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lateral to the indebtedness owing to said Joseph E. Shaw, described 
in the aforesaid transcript of record, Exhibit “ D.” 5 

Said bonds are hereto attached, marked Exhibit “D1,” Exhibit 
“D 2.” Exhibit “D3,” Exhibit “D4,” Exhibit “D5,” Exhibit 
“D6,” Exhibit “D7,” Exhibit “D8,” Exhibit “D9,” Exhibit 
“D 10,” respectively. 

Witnese states: I know that these bonds were delivered b 
1267 the treasurer of the corporation defendant to said Joseph 
Shaw within about a week after the date of the resolution last 

named and in pursuance of such resolution. , 


Cross-examination by L. D. Norris, counsel for said BAN, 
RICHARDSON : 


The consideration of the note given by the company to me was 
for services as secretary up to the date of the note or thereabouts, 
and possibly for some traveling expenses. : 

It was a balance due for services covering a period of about fifteen 
months; covering time up to the date of the note. 

During that time I was a stockholder; held a small number of 
shares which really belonged to Capt. Richardson ; think it was 
twenty or twenty-five shares I held, one hundred dollars each. I 
was a member of the board of directors during this time. My com- 
pensation was fixed by resolution entered upon the records ; entered 

upon the records heretofore offered in evidence. I think it 
1268 was in. January, 1876, to the best of my recollection. 
Witness says he knows that F. A. Nims acted as the solic- 
itor for the defendant corporation and as director some time prior 
to the giving of the note for six thousand dollars to him. Exhibit 
“B” from the record appears to be from May, 1873; from my own 
knowledge I know he rendered such services since May, 1875. ,I do 
not know the items of the bill for which the note wus given. 

It is my impression that the note was given for a bill for services 
rendered to the company as solicitor. 

(Signed) JOHN A. ELWELL. 


Read over to the witness by me and signed by him, in the presence 
of counsel for the parties herein, this 31st day of March, A. D. 1879. 
HENRY M. HINSDILL, 
General Examiner. 


1269 In the Circuit Court of the United States for the Sixth Circuit 
Eq and Western District of Michigan, Southern Division. In 
uity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8 


Tue CHICAGO, SAGINAW AND CANADA RAILNOAD Company, Defend- 
ants. 


Pursuant to adjournment the parties in the above-entitled cause 
appeared by their respective solicitors, and the further taking of tes- 
n this day, April 14, 1879. 


ee oe 
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Benj’n Richardson, city of New York, claiming to be a bond- 
holder of the defendant corporation, appearing by L. D. Norris, his 
counsel as aforesaid, herein recited, objects to all evidence and to the 
consideration of the same by the court on the hearing based upon 

the corporate action of the defendants solely ; which evidence 
1270 does not also show the original consideration of the indebted- 

ness nized in and by such corporate action; in other 
words, persons claiming to be bondholders of the defendant should 
give in evidence for the consideration of the court the original con- 
sideration which moved the defendant corporation to recognize their 
right to any of the bonds of the company ; also desires this objec- 
tion to apply to all testiinony heretofore or hereafter to be taken. 

Francis Smith, of counsel for Thomas W. Ferry, offers in his 
behalf in evidence what purports to be a promissory note, dated St. 
Louis, Mich., Feb’y 2d, 1876, for the sum of ten thousand dollars 
($10,000), payable to the order of Edward P. Ferry, treasurer, 4 months 
from date, bearing interest at the rate of ten per cent. per annum, 
payable at the First National Bunk of Grand Haven, signed Ben- 
jamin Richardson, J. E. Shaw, and William J. Kelly, executive com- 
mittee of the Chicago, Saginaw and Canada Railroad Company; 

corporate seal attached to the left; also offers in evidence 
1271 another note for a likesum of money, in every respect similar 

to the former note, dated March 2d, 1876,4 months from 
date, payable at the First National Bank, Grand Haven, Mich. ; exe- 
cuted in the same manner. The indorsements on the back of these 
two notes also appear in evidence, said notes being marked Exhibits 
“KE No. 1” and E No. 2.” 3 : 


ANDREW THomsoN, a witness produced by solicitor for complain- 
ant, being duly sworn, deposes and says: 


I am in the employ of Thomas W. Ferry. 


The witness states. that Thomas W. Ferry, above named, paid for 
the two promissory notes (Exhibits “ E No. 1,” “E No. 2”) the sum 
of twenty-three thousand seven hundred and thirty-seven & 3); 
dollars ($23,737.31) on the 11th day of October, 1877, to the First 
National Bank of Grand Haven, and received these notes and the 
following 60 bonds as collateral, numbered Nos. 301 to 340, both 
inclusive, and Nos. 4263 to 4281, inclusive; also No. 4901 and said 
bonds marked Exhibit E“ 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 
55, 56, 57, 58, 59, 60. 


1272 Cross-exumination by L. D. Norris: 


The reason that Mr. Ferry paid the notes and took the bonds as 
collateral was because of his brother's endorsement and guarantee 
on the back of the said notes. Mr. Thomas W. Ferry was at that 
time connected in business with E. P. Ferry. They were partners. 
The firm name was Ferry and Brother. The 


money used to take 
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them up was the firm money and was charged in the account on the 
firm books. I do not know whether the bank discounted the notes 
and furnished the money on them or not. I knew of the notes; 
but the first time I saw them was to-day, as far as I recollect. 

I found them in Mr. Smith’s possession. I got the memoranda 
from which I swear to the payment from the books of Ferry and Bros. 

I think Thomas W. Ferry personally made the payment himself. 
I know that Thomas W. Ferry made the payment; that he gave 
three —_— for these two notes. The amount of said notes was as 

ollows: 
1273 $7,812.43 was the amount of the first note, $7,812.44 was 
the amount of the second note, and the 3d one was the same 

as the last. 

* notes were signed by E. P. Ferry and indorsed by Ferry 
and Bro. 

One of the notes — the first one—has been paid. I think it was 
paid by Ferry and Bro. 's check. 

The second note matures next October, and the 3d note matures 
October, 1880. 

(Signed) AND’W THOMSON, 


Read over to the witness by me and signed by him, in the re 
ence of cuunsel for the parties herein, this 14th day of April, A. D. 


1879. 
HENRY M. HINSDILL, 
General Examiner 


Francis Smith, of counsel for Philetus Sawyer, offers in evidence 
the record and transcript of judgment cf the circuit court of the 
county of Saginaw, Michigan, wherein the said Philetus Sawyer is 
plaintiff and the defendant herein, is said Chicago and Saginaw and 

Canada Railroad Company, is defendant, certified by the 
1274 deputy clerk of said court, with the seal of said court thereon, 

which certificate is dated the 7th of April, 1879. The date 
of the said judgment is the 18th of April, 1877, and the amount of 
the judgment is $5,812.45 and the costs taxed thereon $39.59, and 
marked Exhibit “T;” and also 10 bonds, held as collateral thereto, 
numbered. consecutively from 192 to 201, both inclusive, and 
marked Exhibits “T” 1, 2, 3, 4, 5, 6, 7, 8, 9, 10. 


Obj’c’n.—Counsel for Benj’n Richardson objects to the reception 
of said bonds in evidence as exhibits for the reason that it does not 
appear — the said bonds came into his (said Sawyers) possession 
as collateral. 


Francis Smith, as counsel for Hiram Hodgson, offers in evidence 
a note or promise to pay, dated Grand Haven, Michigan, Dec. 7, 
1874 for the sum of $5,000.00, payable 4 months after date 
1275 to the order of E. L. Craw, with interest at the rate of ten 
cent., payable at the Third National Bank of Chicago, Iils., 
and signed the Chicago, Saginaw and Canada Railroad Company, 
by E. L. Craw and F. A. Nims, executive committee, with in 
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ments on the back thereof, and marked Exhibits “ H;“ and also offer, 
as collateral thereto, said defendant’s bonds—10 bonds, numbered 181 
to 190, both inclusive, received and marked Exhibits “ H 1,” “ H 2,” 
H 3,” H 4,“ H 5,” “H 6,” “H 7,” H 8,”"“H 9,” “ H 10.” 

Also further offers resolution, Dec. 4, 1874, page 41, on record book 
of the said defendant, heretofore put in evidence and identified by 
J. A. Elwell, secretary : 

“ Resolved, That E. L. Craw, president, be, and he is hereby, au- 
thorized to procure a loan or loans for this company to the amount 
of $15,000.00, and that the treasurer be, and he is hereby, author- 
ized to place in the hands of the president, E. L. Craw, bonds of this 
company, to be deposited or pledged by said Craw as collateral se- 
curity for said loan or loans.” 


1276 = Obj’c’n.—Counsel for said Richardson, in addition to the 

objections hereinbefore interposed, further objects to the Hodg- 
son note and collateral bonds being introduced in evidence and 
marked as exhibits, for that the said bonds arein no way connected 
with the said note and the right of the said Hodgson to hold the 
same in no form appears. 


The further taking of testimony in this cause is hereby adjourned 


till April 21st, 1879, at 2 p. m. 
HENRY M. HINSDILL, 
General Examiner. 


Apri 21—2 p. in. 


Pursuant to adjournment, the parties in the above-entitled cause 
appeared, by their respective solicitors, and the further taking of tes- 
timony in this cause continued as follows : 


William Bond, by his solicitor, Francis Smith, offers in evidence 

of defendant corporation bonds—bonds with coupons an- 

1277 nexed, Nos. 4801, 4802, 4803, 4804, 4805, and ask- that the 
same be marked as Exhibit “ I.” 

Received and marked 4801,“I 1;” 4802,“ J 2;” 4803,“13;” 4804, 
“1 4;” 4805, “I 5.” 

John J. McCook, by his solicitor, Francis Smith, offers in evidence 
of the defendant corporation bond with coupon thereto annexed— 
bond No. 4809. 

Received and marked Exhibit“ J,“ 4809 1. 

Charles B. Alexander, by his solicitor, Francis Smith, offers in 
evidence of defendant corporation bond with coupons annexed— 
bond No. 4806. 

Received and marked Exhibit “ K,” 4806, K 1. 

Henry M. Alexander, by his solicitor, Francis Smith, offers in evi- 
dence of defendant corporation bonds with coupons annexed—honds 
numbered 4807 and 4808. | 

Received and marked Exhibits “ L ”—4807, “ L 1;” 4808, “ L 2.” 

All of the above-mentioned bonds purporting to be first-mortgage 
bonds, principal due A. D. 1903. 


sat as 
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1278 On behalf of the parties, by their solicitor, Francis Smith, 

heretofore offering bonds of said defendant corporation held 
by them and already received and marked as exhibits in the cause, 
I offer the coupons annexed to each of the exhibits. 


Mr. Benjamin Richardson, claiming to be a bondholder of said 
defendant corporation, by Lyman D. Norris, his solicitor, reserves 
all right of cross-examination. 


The further taking of testimony in this cause is hereby adjourned 


until Monday, May 5, at 2 p. m. 
HENRY M. HINSDILL, 
General Examiner. 


May 5, 1879—2 p. m. 


Pursuant to adjournment, the parties in the above-entitled cause 
appeared, by their respective solicitors, and the further taking of tes- 
timony in this cause continued as follows: 


Francis Smith asks leave to withdraw certain bonds, num- 

1279 bered 4912, 4913, 4914, 4915, 4916, 4917, and to substitute in 

their place Nos. 4251, 4252, 4253, 4254, 4255, 4256, inclusive, 

and asks that they may be marked as exhibits, with their coupons 
same exhibit marks as those withdrawn. 

The substitution just made is by consent and agreement of coun- 
— complainan:s and defendant and counsel for Benjamin Rich- 
ardson. 

Bonds Nos. 4912 to 4917, both inclusive, were withdrawn, said 
bonds withdrawn being a part of the unissued bonds of said corpo- 
ration. 


Francis Smith, counsel for Philetus Sawyer and Hiram Hodgson, 
produces as a witness Captain E. L. Craw, who, being duly sworn, 
deposes and says: 


By Francis Surrn, Esq.: 


Q. Capt. Craw, I read to you the resolution of defendant corpora- 
tion of date Dec. 4, 1874, found on page 41 of said defendant’s rec- 
ords, as follows: 

“ Resolved, That E. L. Craw, president, be, and he is hereby, au- 

thorized to procure a loan or loans for this company to the 
1280 amount of $15,000.00, and that the treasurer be, and he is 

hereby, authorized to place in the hands of the president, E. 
L. Craw, bonds of this company, to be deposited or pledged by said 
Craw as collateral security for said loan or loans.” 

Q. I ask you if you are the Craw named as president in that resolu- 
tion. 

A. Iam; I think I am. 

a if you obtained any money under that resolution and from 
hom! 

A. Yes, sir; I did. I obtained $5,000.00 of A. G. Webster that 
is the Hodgson matter—and $5,000.00 from A. J. Sawyer—that is the 
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Philetus Sawyer matter. I deposited bonds for those loans—10 
bonds of the defendant cerporation, with their coupons attached— 
for the first-named of said loans; also 10 bonds of the defendant 
corporation for the second-named loan. 


Witness is here shown Exhibit“ H“ of these records, and says: 


That is the note given by him to A. G. Webster for $5,000.00 bor- 
rowed as aforesaid. I am not able to identify the bonds. 


1281 Cross-examination by L. D. Norris: 


The precise amount of money that I received on these loans was 
$5,000.00 each. The notes were not shaved. I rec’d the full fuce of 
the notes and passed the money over to the corporation. The Web- 
ster money did not come into my hands, but went directly into the 
corporation—the treasurer’s hands. E. P. Ferry was treasurer. 


(Signed) E. L. CRAW. 


Read over to the witness by me, and signed by him in the pres- 
ence of counsel for the parties herein. 
HENRY M. HINSDILL, 
General Examiner. 


The further taking of testimony in this cause is hereby adjourned 
by verbal stipulation till Tuesday, May 13, at 11 a. m. 
HENRY M. HINSDILL, 
General Examiner. 


1282 AsnnEL Green and WILLIAM Bonp, Trustees, &c., Com- 
plainants, 
v8. 
Tue Chicado, SAGINAW AND CANADA RAILROAD Company, De- 


fendant. 
Tuespay, May 13, 1879. 


Pursuant to adjournment, the parties in the above-entitled cause 
appeared by their respective solicitors and the further taking of tes- 
timony continued as follows, T. J. O’Brien appearing for the defend- 
ant, Francis Smith appearing and of counsel for the complainant-, 
and L. D. Norris for bondholder-: 

L. D. Norris, appearing for Benj’n Richardson, offers in evi- 
dence an exemplitied copy of a judgment-roll of the supreme court 
of the city and county of New York, general term, first department, 
in the case of Daniel E. Sickles et al., plaintiff. and respondent-, vs. 


Benj'n Richardson. impleaded with others, defendant and appel-nat,” 


which case is now pending in said supreme court, said record 
1283 being offered upon the question of the rights of said Benj’n 

Richardson as a bondholder herein, said record hereto at- 
tached and marked “ B. Richardson’s Exhibit 1.” 


Obj'c'n by Francis Smith and T. J. O’Brien, counsel for complain- 
ants and defendant.—Object to the introduction of the said exhibit 
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as immaterial and irrelevant, and that said exhibit is not properly 
certified as an exhibit. 


The further taking of testimony in this cause is hereby adjourned 
till May 27th, at 11 a. m., by mutual consent. 
HENRY M. HINSDILL, 
General Examiner. 


AsHBEL GREEN and WILLIAM Bonn, Trustees, &c., Complainants, 
v8. 
Tue Cuicaco, SAGINAW AND CANADA RarLroap Company, De- , 


fendant. 
Tuespay, May 27, 1879. 


The taking of testimony in the above-entitled cause is b 
1284 mutual consent hereby adjourned until Friday, June 6, 1879, 


at 11 a. m. 
HENRY M. HINSDILL, 
General Eraminer. 


Fripay, June 6, 1879. 


The taking of testimony in the above-entitled cause is hereby ad- 
journed by stipulation and consent to July 1 (Tuesday), 1879, at 11 


a. m. 
H. M. HINSDILL, 
General Examiner. 


Tuesbay, July 1, 1879. 


The taking of testimony in the above-entitled cause is hereby ad- 
journed by consent until Thursday, July 10, at 11 a. m. 
HENRY M. HINSDILL, 
General Examiner. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, &c., Complainants, 
vs. 
THe CHICAGO, SAGINAW AND CANADA RAILROAD Company, De- 
fendant. 


1285 GuAND Raptps, July 10, 1879. 


In this cause, by mutual consent, the further taking of tes- 
timony is hereby adjourned until Wednesday, July 23d, 1879, at 11 


a. m. 
HENRY M. HINSDILL, 
General Examiner. 


GRAND Rapips, July 23d, 1879. 


In this cause, by consent of the parties herein, by their respective 
solicitors, the further taking of testimony is hereby adjourned until 
Tuesday, August 12, at 11 a. m. 


HENRY M. HINSDILL, 
General Examiner, 
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GRAND RAI DS, August 12, 1879. 


In this cause, by mutual consent of the parties hereto, by their 
solicitors, the further taking of testimony is hereby adjourned until 
September Ist, 1879, at 11 a. m. 

HENRY M. HINSDILL, 


General Examiner. 


GRAND Rapips, September 1st, 1879. 


By mutual consent of the parties in this cause the further taking 

of testimony is hereby adjourned until Sept. 15. 
i. M. HINSDILL, 

General Examiner. 


1286 GnaxD Rapips, Sept. 15, 1879. 
Adjourned, by consent of the parties hereto, until October 


1, 1879. 
HENRY M. HINSDILL, 
General Examiner. 


GRAND Rapips, Oct. 1, 1879. 
By mutual consent of the parties in this eause the further taking 
of testimony is hereby adjourned until October 3rd, at 11 a. m. 
HENRY M. HINSDILL, 
General Examiner. 


1287 Or. 3p, 1879. 


Further adjourned, by consent, until November 3rd, 1879. 
HENRY M. HINSDILL, 
General Examiner. 


Nov. 3p, 1879. 


Further adjourned, by consent, until November 17, 1879. 
HENRY M. HINSDILL, 
General Examiner. 


| NovEMBER 17, 1879. 
Further adjourned by consent, until Monday, November 24, 1879. 
HENRY M. HINSDILL, 
General Examiner. 


NoveMBER 24, 1879. 
Further adjourned, by consent, until Monday, December 8th, 1879. 
H. M. HINSDILL, 
General Examiner. 


NoveMBER 24, 1879. 
Further adjourned, by consent, until December 22, 1879. 
HENRY M. HINSDILL, 
General Examiner. 


1 


1288 DrecemMBER 22, A. D. 1879. 
Further adjourned, by consent, until January 5, 1880. 


1289 Unitep States oF AMERICA: 


Circuit Court of the U. S. for the Sixth Circuit and Western District 
of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
CaicaGo, SAGINAW AND CANADA R. R. Company, Defendant. 


I, Henry M. Hinsdill, general examiner of this court, to whom the 
above-entitled cause was referred to take testimony under authority 
& by virtue of an order made herein, dated January 11, 1879, a 
copy of same herewith annexed, do hereby certify that the foregoin 
depositions and the papers & exhibits thereto attached contain al 
the evidence taken before me in support of ‘the claims of Frederick 
A. Nims, E. P. Ferry, Thomas W. Ferry, Joseph E. Shaw, John A. 
Elwell, Philetus Sawyer, William Bond, Hiram Hodgson, John J. 

McCook, Henry M. Alexander, Charles B. Alexander, as claim- 
1290 ants of certain bonds of deſendant corporation. 
Dated January 5, A. D. 1880. 
HENRY M. HINSDILL, 
General Examiner. 


1291 United States Circuit Court, Western District of Michigan. 


ASHBEL GREEN and WI LIAM Box, Trustees and Complainants, 
v8. 
THe Cuicaco, SaGIyaw AND CANADA RAILROAD Co., Defendants. 


I, John A. Oshorn, United States commissioner, of the city of New 
York, duly appointed special examiner to take testimony in the 
above-entijled cause, as appears by copy of order hereto annexed, 
do hereby certify that the papers hereto annexed contain all the tes- 
timony taken befure me on the days and at thedates mentioned in the 
depositions; that the said depositions were taken by a stenographer, 
by consent of the attorneys of the parties in interest, and after the 
same were written out were read over by the deponents and such 
corrections made as are indicated by my initials in the margin and 
then signed by the several deponents. 

I further certify that the exhibits offered in evidence and marked 

by the special examiner are contained in envelopes sealed and 
1192 marked (1), (2), (3), (4) and form a part of said depositions. 
In witness whereof 1 have subscribed my name hereto. 

JOHN A. OSBORN, 
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1293 Orders. 


Tue Unitep States or AMERICA, t : 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 11 day of January, in the year of our 
Lord one thousand eight hundred and seventy-nine, and of the In- 
dependence of the United States of America the one hundred and 
fourth—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tur Cuicaco, SAGINAW AND CANADA RAILRNOAD Company, De- 
fendaut. 


The petition of Benjamin Richardson, of the city of New York, 
heretofore herein filed, having been in part considered, and the said 
Richardson by said petition appearing to be a claimant or owner of 
certain of the bonds and coupons of the defendant sought to be 
foreclosed herein, and having entered his appearance as such claim- 
ant in this cause, by Norris & Uhl, his — now, on hearing 
said solicitors, the solicitor for the complainants, F. A. Nims, and the 
solicitors for the defendant, Hughes, O’Brien & Smiley, being heard 
and consenting it is ordered that the parties to this cause proceed 

and take the testimony herein by and before Henry M. Hins- 
1294 dill, the general examiner of this court, or by and before John 

A. Osborn, U. S. commissioner, of the city of New York, as 
special examiner, or by and before either one of them, but so that 
the said testimony is completed and filed in this court within four 
months from the date of this order. 

It is also ordered that the holders and owners of or the claimants 
to any of the mortgage bonds and coupons to foreclose which the 
bill herein was filed, and which holders, owners, and claimants were 
not by name designated parties hereto, being unknown to the trus- 
tees, complainants, do, within the time hereinbefore given for testi- 
mony, produce witnesses and make proofs before the above-named 
general or special examiner or either of them of their several and 
respective rights, claims, and interests in the aforesaid bonds and 
coupons, and that they produce, prove, and surrender or account 
for, to be returned into this court with said testimony, such and so 
many of said bonds as they seek to have participate in the proceeds 
of such foreclosure, and that thereby they may submit to and avail 
themselves of the powers and jurisdiction of this court in the matter 
of the said foreclosure and sale prayed by the trustees, complain- 
ants, in their bill of complaint filed herein. 
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1295 That any such holder, owner, or claimant as aſoresaĩd may 
by counsel appear before said general or special exuminer or 
eithor of them and cross-examine any other holder, owner, or claim- 
aut's witnesses and sift his proofs. cia 
That the general examiner shall, within ten days from the date of 
this order, mail, postage prepaid, a certified copy of this order to the 
address of each owner, holder, or claimant of the bonds and coupons 
aforesaid, that he, said examiner, may know or upon reasonable 
enquiry ascertain, and in particular to the following-named 
who have filed in this cause their affidavit as such claimants, 
owners, or holders and given therein their several addresses: Ben- 
jamin Richardson, Daniel E. Sickles, William J. Kelly, J.B. Erhardt, 
Philetus Sawyer, F. A. Nims, J. E. Shaw, H. Hodgson, and Thomas 
White Ferry. 

That the general or special examiner or either of them before 
whom any testimony is offered to be adduced by — holder, owner, 
or claimant shall cause such holder, owner, or claimant to give 
reasonable previous notice of not less than ten days of the time and 

place of the taking such offered testimony, personally or by 
1296 mail, to every other holder, owner, or claimant known to be 

such by such examiner, and in particular to -the foregoing- 
named — who now appear on the records of this cause to be 
such holders, owners, and claimants. 

That such general or special examiner or either of them, within 
ten days after the expiry of the four months allowed for testimony, 
report to this court the proofs, papers, and proceedings had before 
him under the authority of this order. 


Tue Unitep States or AMERICA, \ . 
Western District of Michigan, Southern Division,, 


I, Henry M. Hinsdill, clerk of the circuit court of the United 
States for the sixth circuit and western district of Michigan, do 
hereby certify that the foregoing is a true and compared copy of the 
special order for proofs before examiner entered upon the journal in 
the proceedings of said court in said entitled cause. 

Witness my official signature and the seal of said court, at Grand 
Rapids, this 10 day of September, in the year of our Lord one 
thousand eight hundred and eighty-one. 

DL. s.] ENRY M. HINSDILL, Clerk, 
By JOHN McQUEWAN, Deputy. 


1297 Orders. 


Tue Unitep Srarzs OF AMERICA, \ es 2 
Western District of Michigan, Southern Division,, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 12 day of August, in the year of our 
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Lord one thousand eight hundred and eighty-one, and of the Inde- 
pendence of the United States of America the one hundred and 
sixth—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 

AsHBEL GREEN and WILLIAM Boxp, Complainants, 


v8. 


THe Cuicaco, SAGINAW AND CANADA RAILROAD Company, De- 
fendant. 


In this cause, an order having been made January 11th, 1879, having 
reference to the taking of = herein, and the time limited in 
said order for that purpose having expired, and upon filing a stipu- 
lation signed by the solicitors for the complainants and defendants, 
respectively, consenting thereto— 

t is ordered that the time for taking proofs under the order above 
referred to be and is extended until the tenth day of October, 1881, 
during which time proofs may be taken, as provided in said order 
of January 11th, 1879. 


Tue Unitep States oF AMERICA, 1 
Western District of Michigan, Southern Division, } : 


I, Henry M. Hinsdill, clerk of the circuit court of the United 
States for the sixth circuit and western district of Michigan, do 
hereby certify that the foregoing is a true and’ compared copy of 
the order extending time to take prooſs entered upon the journal in 
the proceedings of said court in said eutitled cause. 

Witness my official signature and the seal of said court, at Grand 
Rapids, this 10 day of September, in the year of our Lord one thou- 
sand eight hundred and eighty-one. 

[DI. s.] HENRY M. HINSDILL Clerk, 
. By JOHN McQUEWAN, Deputy. 


1298 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
THe CuHicaco, SAGINAW AND CANADA RAILROAD Co., Defendants. 


To — ——-: 0 


Please take notice that in pursuance of an order of this court 
made herein on the eleventli day of January, 1879, and of a subse- 
quent order made this day. both relating to tlie time and manner of 
taking proofs herein, testimony will be offered as to the bonds out - 
standing of the said Chicago, Saginaw & Canada Railroad Company 
belonging to the undersigned and others before John A. Osborne 
special examiner of said court, at his office, in the post-office building, 


—— 


ASHBEL GREEN AND WILLIAM BOND, 4C., ET AL. 873 


in the city of New York, on the 5th day of October, 1881, at ten 
o'elock in the forenoon, and continuing as said examiner shall direct. 
Yours etc., WROUGHT IRON BRIDGE CO. 
OF CANTON, OHIO, 
BENJ. RICHARDSON, 
J. H. McCCHESNEY. 
JOHN BOWER & CO., 
ESTATE OF C. P. DIETRICH. 
By NORRIS & UHL, Their Solicitors. 


Dated Aug. 12, 1881. 


UxrrxD States OF AMERICA, \ eae 
Western District of Michigan, Kent County,, 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tux Caicaco, SaGiInAw AND CANADA RAILROAD Company, De- 
fendants. 


Frank H. Sweet, of the city of Grand Rapids, in said county, 
being duly sworn, deposes and says that on the 22nd day of Sep- 
tember, 1881, he served upon— 

John F. Betz, Philadelphia, Pennsylvania. 

Richard Peniston, “ ss 

é Tagg, 40 66 

B. F. Stevens, 4 Trafalgar Square, London, England. 

John A. Elwell, St. Louis, Michigan. 

Daniel E. Sickles, 68 Madison avenue, New York, N. Y. 

John O'Byrne, Philadelphia, Pennsylvania. 

Ashbel Green, 120 Broadway, New York, N. Y. 

William Bond, New York, N. Y. 

Henry M. Alexander, do. do. 

Charles B. Alexander, do. do. 

John J. MeCook, do. do. 
1299 Ephriam Coon, 29 South Water St., Philadelphia, Penn. 
J. Rich Grier, Philadelphia, Pennsylvania. 

Hiram Hodgdon, Ashland, New Hampshire. 

F. A. Nims, Muskegon, Michigan. 

Philetus Sawyer, Oshkosh, Wisconsin. 

Joseph E. Shaw, East Saginaw, Michigan. 

Thomas W. Ferry, Grand Haven, do. 

Edward P. Ferry, Park City, Utah. 

John F. Betz, Philadelphia, Pennsylvania. 

A. L. Bonnaffon, do. do. 

Joel B. Erhardt, New York, N. Y.— 

a notice in the above-entitled cause, a copy of which is hereto an- 
nexed, by depositing the same in the post office in the said city of 
Grand Rapids, enclosed in a suitable envelope, with postage thereon 
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duly prepaid, directed to the parties above named at the tive 
places above indicated, such places being, to the best knowledge, in- 
formation, and belief of this deponent, their respective places of resi- 
dence. 
Deponent further says that he made such service at the request 
of Messrs. Norris & Uhl, solicitors for Wrought Iron Bridge Com- 
pany of Canton, Ohio, Benjamin Richardson, J. H. McChes- 
1300 ney, John Bower & Co., and Estate of C. P. Dietrich, whose 


names are appended to said notice. 
FRANK H. SWEET. 


Subscribed and sworn to before me this 22nd day of September, 


1881. 
ARTHUR C. DENISON, 
Notary Public in and for Kent County, Mich. 


Proof of service of notices for proofs in New York, Oct. Sth, 1881. 


1301 [Endorsed:] No. 213, B. U. S. cir. ot, west. dist. Mich., 

southern div. Inequity. Ashbel Green and William Bond, 
trustees, compl't-, vs. The Chicago, Canada and Saginaw R. R. Co., 
def ts. Report of general examiner. Filed Jan’y 5, 1880. H. M. 
Hinsdill, clerk. 


1302 United States Circuit Court, Western District of Michigan, 
Southern Division. 


AsHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
against 
THE CHICAGO, SAGINAW AND CANADA RAILROAD Company, Defend- 
ants. 


Before J. A. Osborn, Esq., special examiner. 


New York, October 5th, 1881—10 o’clock a. m. 


Pursuant to order of court dated the 11th day of January, 1879, 
as extended by order of court dated the 12th day of August, 1881, 
which orders are hereto annexed, and pursuant to notice of the tak- 
ing of the testimony, with affidavit of service of same upon the bond- 

holders who have proved their bonds in this cause, and this 
1303 day, the 5th of October, 1881, being the day appointed under 
the said notice for the taking of testimony before me as special 
examiner, duly appointed under the order of January 11th, 1879— 

Present: L. D. Norris, Esq., of Grand Rapids, Michigan, solicitor 
for Benjamin Richardson and other bondholders— 

And after waiting thirty minutes for the defendant or its repre- 
sentative and no one appearing, Mr. Norris moves that the exam- 
ination be adjourned until Thursday, October 6th, 1881, at 10 
o'clock a. m. 

The examiner so orders. 
Adjourned to Thursday, October 6th, 1881, at 10 o’clock a. m. 
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1304 United States Circuit Court, Western District of Michigan, 
Southern Division. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 


Tne Cuicaco, SaGiInAw AND CANADA Rattroap Company, De- 
fendants. 


New York, October 6th, 1881—10 o’clock a. m. 


Pursuant to adjournment. 
Present: L. D. Norris, Esq., solicitor for Benjamin Richardson and 
other bondholders; T. G. O'Brien, Esq., of Grand Rapids, Michigan, 
solicitor for Daniel E. Sickles and other bondholders; Messrs. Alex- 
ander & Green, for William Bond and Ashbel Green, trustees under 


the mortgage. 


Mr. Norris calls Josxrn H. MeCnrsxxr, who, being duly sworn, 
testifies as follows: 


Direct examination by Mr. Norris: 


1305 1Q. Where do you reside, Mr. McChesney ? 
A. I reside in New York. 

2 Q. How long have you resided here? 

A. About three years and a half or four years—three years. 

3 Q. Do you know a corporation known as the Chicago, Saginaw 
* 3 Railroad Co.? 

A. I do. 

4 Q. When did you first become acquainted with its corporate ex- 
istence ? 

A. In 1873. 

5 Q. Were you connected with it as one of its officials? 

A. I was. 

6 Q. In what capacity ? 

A. I was a director, and also the financial agent for Eu 

—— the negotiation and sale of its bonds in Europe 


Ves. 

8 Q. What time did you first go abroad as the financial agent of 
the company? 

A. I am not certain that I can give the actual dates without re- 

ferring to my correspondence. 
1306 9Q. It is not necessary to be precisely correct, but the year 
8 or the season of the year. The records show the transaction 
y dates. 

A. My transactions in London were mainly in 1875. 

10 C. How many of the bonds were entrusted to you to take 
abroad for negotiation ? 

A. Well, now, I am a little deficient in recollecting exactly with- 
out refreshing my memory, but I should say (without being, of 
course, definite as to exact numbers) that it was something over tro 
thousand bonds. 

11 Q I think the exact number, as appears by the record, is 2,300, 
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A. Well, a little over two thousand. I have all the data, so that 
I could speak accurately by referring to memoranda and correspond- 
ence. 6 

12 Q. I think it is hardly necessary for the purposes that we de- 

sire to examine you about, as you can speak as to recollec- 
1307 tion for all we care about, but, if you should desire more 

accurate details, of course you will have the opportunity to 
refer to your correspondence later. While you were abroad did vou 
dis of any of the bonds of the company ? 

1 I did. 

13 Q. Will you mention those that you disposed of? 

A. I sold to Daniel E. Sickles and B. F. Stevens some of the bonds. 
Those were the only bonds I sold. 

14 Q. How many did you sell to General Sickles? I mean by 
selling, those that you received or the company received value for. 
A. As near as I remember, it was in the neighborhood of 140. 

15 Q. I think your report showed 143. 

A. That is right, undoubtedly. 

16 Q. 3 ＋ remember how they were paid for? 

. I do. 
1308 17 Q. State the fact. 

A. They were paid for by au order on Gen. Sickles’ father, 
and his father drew the money on Gen. Sickles’ security and accord- 
ing to the order, and paid the money in the office of Alexander & 

reen. 

18 Q. To the company? 

A. To the company. t 

19 Q. Do you know how much: was so paid or was to be paid ? 

A. $100,000 in round numbers. 

20 Q. Can you give it accurately? Was it an even $100,000 or 
was it less? 

A. I am not sure but that there was not a small discount. 

21 Q. Of about how much ? 

A. Well, it was very small, if any. I am not quite sure whether 
Gen. Sickles paid the even $100,000 or whether there was a discount 
taken off. 

22 Q. General Sickles has put in evidence here a claim to 163 

bonds, amounting to $163,000. What is the history of the 
1309 remsining 20 bonds? How did they come: into his posses- 
sion and for what consideration, if any? 

A. The money of Gen. Sickles was accepted by the company as 
— in full for all the bonds he received. The additional 

bonds were included in his purchase in this way, & Daniel E. 
Sickles was not willing to pay a price that I thought, as agent, the 
company ought to have for the bonds; but, as he was the first pur- 
chaser, while I was not authorized to give any bonus of any kind 
to anybody, I included the additional bonds in his purchase on the 
— that I would not have the quotation of a sale made any 
ower than the amount received. 

23 Q. Did he furnish you any assistance or endorsement by his 
influence and position abroad in the way of promoting the 


r, 
1 


Or 


1310 disposal of the bonds or in an attempt to promote their dis- 
1 


A. Those are two separate questions. If you want me to answer 
the last question (in an attempt to sell bonds) I would say yes. 

24 Q. Of course it must have been an attempt, because, as you 
stated, you sold but to him and B. F. Stevens? 


A. Yes. 

25 Q. He did then make an effort? 

A. Yes. 

26 Q. Were these 20 bonds additional for the purchase taken into 
consideration in compensating him for bis services in that attempt? 

A. No; they were not. 

27 Q. Then they were given as 


Mr. O’Brien: He stated how they were given. 


28 95 Go on and state the negotiation with Mr. Stevens—B. F. 
tevens. 
1311 A. Well, you will have to ask questions, because I cannot 
go over a year and a hal. 

29 Q. I understood that you sold Mr. Stevens 32 bonds. 

A. 32 bonds, as far as I remember. a 

30 C. And you delivered them to him? 

A. I did. 

31 Q. For about what price? 

A. I am not able to state the price now, it is so long since, and I 
have not referred to any correspondence on the subject. 

32 Q. In making your final statement to the company, which, I 
believe, is a matter of recurd, do you remember whether you there 
— transaction financially with the committee of the com- 
pany 

A. I think I stated the transaction with Gen. Sickles in that state- 
ment and not with B. F. Stevens, as far as I remember, for the 

reason that that was a separate transaction altogether. 
1312 33 Q. You made some report of your stewardship when 
you were abroad to the corporation ? 

A. I did. 

34 Q. Did not that include those doings in that direction? 

A. I am not quite certain. 

35 Q. My object, of course, is to identify it. 

A. I am not quite certain that I did, as the bonds, ac¢ording to 
my recollection, that I sold to B. F. Stevens were not included in 
the 2,300 bonds that I received direct from the company. That is 
my recollection of the matter. It is subject, of course, to the refresh- 
ing of my memory by a review of my correspondence on the sub- 


- ject. I think the records will show that the 2,300 bonds that I 


received direct from the company did not include the numbers of 
the bonds that I sold to Mr. Stevens. If so, that will account 
1313 for the reason that they were not in my report, if they were 
not. 
36 Q. I find in what is the official record of the corporation a re- 
port E reciting the following facts. I read it for the 
181 ) 


Err 
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purpose of recalling your recollection to it, with a view of asking 
you to testify in regard to it now. It reads as follows: 


“J. H. McChesney now presented a statement and account for ex- 
penses and services rendered in behalf of the company while acting 
as loan agent in Europe and urging an immediate settlement; and, 
on motion of Mr. Kelly, a committee of three, consisting of B. Rich- 
ardson, E. P. Ferry, and F. A. Nims, were appointed to investigate 
into the merits of the presented claims and charges of said McChesney 
and report back to this board. 

“The committee so appointed retired for consultation and sub- 
mitted the following report: 


1314 “To the board of directors of the Chicago, Saginaw and Can- 
ada Nailroad Company. 

“ GENTLEMEN: Your committee to whom was rendered the claim 
and the account of J. H. McChesney report that they find by the 
books of the company that J. H. McChesney stands charged with 
$14,929.85; that he should also be charged with the proceeds of the 
sale of 10 bonds to B. F. Stevens, $7,500 ; total, $22,429.85. 

, That said McChesney shows by his report the sale of bonds as 
ollows : 


“To Daniel E. Sickles, 143 bonds, for .-----.--..-- --- .=- $100.000 
Renn 7,500 


“That he should be credited with 5 % on the amount of said sales, 
viz., $5,037.50; that from the records of the company we find no 
authority for allowing any claim for salary or expenses. 
1315 It should be stated, however, that McChesney-claimed a dis- 
tinct understanding with the board of directors, made in New 
York in December, 1874, that the company should pay his expenses 
and allow him to draw the sum of $6,000 per annum, the amount of 
moneys so paid him to be eventually deducted from his commissions. 
“ We recommend to the board a fair allowance to J. H. MeChesney 
for compensation,” 


That report seems to contemplate only a sale of ten bonds. There 

1 * proved up, however, by Mr. Stevens 32 bonds? 
. Yes. 

37 Q. Will you explain the connection of the two? 

A. Yes,sir. I simply explain it in this way: That the balance of 
the bonds were not included in the bonds that I receipted the com- 

pany for. They were transferred to me by the president of 
1316 the company, under an authority that he held at the time, in 

advance of the other bonds; and it was an individual account 
with the president with the balance of the bonds. 

38 Q. At that time, if I remember right, you were authorized to 
negotiate a loan in behalf of the company to the amount of $10,000 
to retire certain notes falling due to the amount of £1,650, then held 
by * and you had 30 bonds to make the arrangement ? 

Ves, sir. 


a ° a ag te * 
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39 Q. Were those the bonds that you referred to in what you have 
stated as being outside of the original 2,300 entrusted to you? 

A. I do not remember receiving any bonds for that arrangement 
at all. Do you find anything on the record stating that ? 

40 Q. Yes; it reads this way: 


1317 “On motion, resolved, That the treasurer be, and is hereby, 

authorized to place in the hands of J. H. McChesney 30 of the 
company’s first-mortgage bonds for the purpose of raising a sum 
sufficient to pay the two notes of £1,650 soon falling due to Mr. 
Stevens, at No. 4. Trafalgar Square, London, England, and that the 
proper officers of the company be instructed to make the company’s | 
no‘e for that amount.” 


Those are the 30 bonds referred to,and the question is whether you 
received them and whether you used them in pursuance of the terms 
of the resolution. 


A. My recollection is that the company never sent me those bonds; 
they passed the resolution, but never sent those bonds, and threw 
me upon my own resources as agent; and that I put up fifty 
1318 bonds of the bonds that I had from the company. That is 
my recollection now,and if there is any record of their havin 
sent those bonds I never received them. I am distinct in my — 
leetion of that. 
41 Q. I read from the records again —or from a copy of the rec- 
ords—the following statement, which I suppose is one made by you. 
If you do not find it correct you can verify it. 


“Astor Housk, New York, Dee. 13, 1875. 


“ Chicago, Saginaw and Canada Railroad Company. 


“ GENTLEMEN : I received of the treasurer of the company, E. P. 
Ferry, Esq., on December IIth, 1874, of the first-mortgage bonds of 
your road Nos. 701 to 3000, inclusive, and gave him my receipt for 
them July 26, 1875. I sold to Major Gen’! Sickles to pay him for 

money the company had already received bonds Nos. 801 
1319 to 943, inclusive, as per voucher No. 1, making 143 bonds, 

and gave him 23 bonds as a retaining fee, Nos. 944 to 963, in- 
clusive, voucher No. 2.” 


Is that a correct statement? 


A. I think it is. : e 

42 Q. (Counsel continuing to read:) “20 bonds, Nos. 701 to 720, 
have been used as a promoting fund, as per voucher A, and in bonds 
Nos. 721 to 730 I sold for £1,500 to pay off the company’s liabilities 
for my expenses.” Referring to voucher A of his account that would 
be 9 bonds. 

Wirxrss: I want that question properly recorded, and the answer: 
I did not give them ; that is not a proper statement. 

CounsEL: This purports to be your official report to the company. 
Wirness: But I did not say I “ gave” them. 
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Counse.: Oh, no, not gave;” I mean delivered them—passed 
out of your hands. | 
1320 Witness: Yes, that is it; and there is a mistake there 
about the numbers of the bonds, but I don’t know whether 
that is material. : 

43 QC. (Counsel continuing to read:) 2additional bonds, Nos. 731 
to 732, were at the same time given as a retainer ſee —to Stevens? 
Was that as you understand it? 

A. Yes. 

44 Q. (Counsel continuing to read :) “ Nos. 751 to 800, both in- 
clusive, are held as collateral security for the payment of a com- 

ny note given October 27, 1875, at 90 days, for £1,350. All the 
— of the bonds received by me from the treasurer of the com- 
pany are accounted for by vouchers ‘C’ and D,’ and are subject to 
the order of the company. I expect the note for £1,350 and the 
note for £300, maturing February 17, 1876, to be assumed by the 

company. 
1321 “T remain, most respectfully, 
“J. H. McCCHESNEY.” 


Now, out of that transaction it appears by the evidence so far 
1,105 bonds were left in Europe. Will you state under what cir- 
cumstances they were left there? 

A. The bonds were left there in the vault of the London County 
Bank, where they had been locked up during my stay, with the 
joint arrangement between B. F. Stevens and myself that neither he 
nor I could have access to them or take any of the bonds out for a 
sale or otherwise; it required both parties. * 

45 Q. It required your joint action to withdraw them from the 
depositary? 

A. Yes; they could not be withdrawn without our joint action. 
When I borrowed the money of B. F. Stevens he wished me to 

put up the bonds that were there. I declined to do that, 
1322 for the reason that—well, as I represented the company, 

I did not wish it to appear on the records that such enor- 
mous collateral was necessary to borrow the money for the coin- 
pany. But in addition to the security that I gave him direct I 
— with him that, as he held the key, he controlled the balance 
of the bonds until he was paid. I could not withdraw them with- 
out him and he could not withdraw them without me; therefore he 
had the power to lock them up. 
i 46 8 And you returned from Europe leaving those in that con- 

ition 

A. Leaving them in that condition. . 

47 Q. That was subsequently arranged by cabling through Eu- 
gene Kelly & Co., by Mr. Richardson, for the amount of money nec- 
essary to redeem those bonds, as you understand it? 

A. Les, sir. 

48 Q. While you did not pledge absolutely but 50 bonds, 
1323 you leſt theentire 1,105 bonds in his custody,so that he could 
in fact retain them until he was paid? 
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A. Yes, sir. I would like right here to have the number there 
corrected in regard to the bonds of Mr. Stevens. There was a mis- 
take there in the number from 120th bond to the 128th, inclusive. 
As it is stated there, I think it is a mistake in the number of the 


E bonds, and if you will refer to the record you will find that thoee 
ie bonds were not included in the bonds that I receipted the company 
for as agent. 


49 Q. I think I have here an abstract of your report given by 
numbers. You have not the means of correcting it here? 

A. No; I have not. 

50 Q. This is the account of your disposal of the bonds as . 
1324 I find it on the records. I will give it to the reporter, and 
he can furnish you with a copy of it later if you desire to 
verify it — your records. The bonds you received to take to 
Europe were Nos. 701 to 3000? 

A. That is correct. 

51 Q. Nos. 701 to 732 went to Stevens? 

A. Yes. 

52 Q. 751 to 800 were put up as pledge to Stevens; 801 to 963 
went to Sickles; 2001 to 3000 were returned to the company ; sub- 
ject to order, subsequently redeamed by Richardson, through Eugene 

elly & Co., 1,055 bonds; the numbers, of course, you can ascertain? 

A. I presume those are all correct. It is only in reference to the 
other numbers—from 121 to 128, inclusive; there is a mistake 
about those numbers which I can probably rectify by my corre- 
spondence; but I do not think that is material at all. 

4 53 Q. Your report oe bond No. 144 as having been given 
1325 — 1 as a sample. Do you know what became of that 
n 

A. I do not. 

54 C. It simply says that he had that as a sample to show? 

A. At present I would only have to assume that we included that 
in his purchase, but I could not testify to that fact, for it has de- 
parted from my memory now. 

55 Q. I merely speak of it because I do not know whether it has 
turned up in the proofs or not, but it is liable to do so. 

Witness: It was not cancelled, was it? 

CounsEL: It simply says in your report, No. 144 given to Sickles 
asasample. I take it, it was simply to exhibit and show? 

A. Yes; so it was. I remember that fact; but as to the final dis- 
position of that bond I could not recollect it. : 


Cross-examined by Mr. O’Brien : 


56 X C. Mr. McChesney, how long were you in London? 
1326 Witness: Well, different times; in connection with this 
business you mean, I suppose? 
CounsEL: I mean this business. 
A. I should say almost two years; but as it was interrupted by 
one or two trips home I could not speak definitely without referring 
to the records. | . 
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57 XQ. Your business was to place these bonds on the market, 
wasn’t it? 

A. No, sir; my business was to negotiate the sale of them to in- 
dividuals. The company never during my connection contem- 
plated placing them upon the market. That was thought of and 
talked of, but we did not reach that stage in the negotiation at all. 

58 X Q. You had arrangements quite well advanced at one time, 
did you not, through the aid and influence of Gen. Sickles, to place 
a large number of these bonds ? 

A. I did. . 
1327 59 X Q. Were you limited in the amount you must receive 
for them by the company? 

A. I was not. 

60 X Q. You say that Gen. Sickles was not willing to pay the 
price ~ gy you thought the bonds ought to bring? 

A. Yes. 

61 X Q. You mean you did not want to have it known that the 
bonds were sold at so low a sum ? | 

A. I was not willing to have them quoted at what Gen. Sickles 
was willing to pay; that accounts for the additional bonds. 

62 X Q. You were, however, anxious to make a sale, were you 
not? 

A. I was. : 

63 X Q. And you were willing to take the liberty in that instance, 
being the first customer, to sell them at a lower rate than you would 
to the public 3 7 

A 


es. 8 a 
1328 64 X Q. That accounts for your giving him 163 bonds for 
$100,000? 

A. It does. 

65 X Q. Did you know at that time whether or not any bonds 
had been sold in this country? 

A. Idid not. On the contrary, I was led to believe that we 
should have all the bonds there; otherwise we could not carry out a 
contemplated large sale of the bonds. 

66 X Q. They, in other words, would not purchase over there un- 
— they knew exactly how many were being sold aud controlled 
there? 

A. Yes, sir. 

67 X Q. Didn’t you represent that you had the exclusive control 
of the sale of the bonds to Gen. Sickles, and didn’t he in turn rep- 
resent to others that no bonds were sold in this country, and you 
were to have the whole control of it? 

A. You un ask me to swear to what Gen. Sickles repre- 

sented. 
1329 68 X Q. I didn’t know but that you heard him. 

A. Gen. Sickles could have represented that on the strength 
of my representations to him, for the reason (I can produce the 
letters if it is required) that the president of the company, who was 
authorized to act for the company in these matters, wrote me that I 
should have the absolute sale of all the bonds. I understood, how- 


ever, that money had been raised here on some of the bonds, but 
that they were in a condition, by repayment of the money that they 
were pledged for, that we could have all the bonds. 

69 X Q. Didn’t you understand and also represent that the com- 
pany — then the owner of and operating some 40 or 50 miles of 
railway 

A. You ought to divide that question. There are two questions 


there. 
70 X Q. You can divide it. 
1330 A. I did report that they had bought the 50 miles of road 
that was then built, and that sale, as you all probably know, 
failed to be consummated afterwards; but they had, I believed and 
as I was informed, purchased the road from St. Louis to Saginaw, 


which was made part of the road that I represented. 


71 X Q. Didn’t you have with you there an exhibit showing the 
earnings of that 50 miles, so that the bondholders might know? 

A. I think not. 

72 X Q. You do not remember — that? 

A. I do not remember having that. I am not sure but that such 
an exhibit was not sent me, but [do not remember. If I did have it, 
I have got the record. I have got every scrap of a pen that was 

written in the matter; but the matter stretched over two 
1331 years, and the — was so voluminous it is diffi- 

cult, on the spur of the moment, to recall all the documents 
that they sent me and all the facts they sent me. 


Redirect: 


73 R. D. Q With whom did you have your principal negotia- 
tions—what officer of the company? 

A. With the —s E. L. Craw. 

74 R. D. Q. What power of disposal of the bonds did he have at 
that time to your knowledge? 

A. He was authorized by the board of directors. 

75 R. D. Q. Do you know whether that was made a public record ? 

A. I do not; but I know that the resolution was passed author- 
izing him. Whether the records show it or not, of course I have no 
means of knowing. 

* 6 D. Q. Were you at that time a director? 

. I was. 
77 R. D. Q. At the time that you were a director and about 
1332 the time you took the power of attorney—I think you acted 
under a power of attorney, did you not? 

A. Yes, sir. 

78 R. D. C. Were the bonds in the custody of the president en- 
trusted into his custody by the corporation? In other words, who 
delivered them to you personally ? 

A. I am just now unable to say whether he oe turned the 
bonds over to me or whether the secretary did. It was by his au- 
thority they were turned over to me. 

79 R. D. Q. Who was the secretary ? 

A. His name was Klink. He is dead now. He was on his way 
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to London to meet me and consummate the sale of a large number 
of bonds, which I had arranged through Gen. Sickles, when he was 
lost and the steamer sunk 
80 R. D. Q. In the Irish Channel. Can you remember 
1333 whereabouts they were delivered to you previous to your sail- 
ing? 

A. They were delivered to me at the Astor House, where I was 
staying at the time, I think. That is my recollection. 

81 R. D. Q. And you cannot now remember whether by the sec- 
retary or by the president at that place ? 

A. I only recollect that they were delivered to me by the author- 
ity of the president. Whether he actually brought the bonds or 
whether Mr. Klink did to my room I could not say. I think they 
were together, however—the president and secretary. 


The witness, having read over his testimony, adds the following: 


Witness: I desire to correct my testimony as recorded on page 
17 of the stenographer’s minutes (answer to question 40) by stating 
that ten of the bonds sold to Mr. Stevens were drawn from tlie com- 
pany’s bonds in my possession. I desire also to correct my testi- 
mony on page 24, in my answer to the 40th question, by stating 
that the sample bond was not included in the sale to Gen. Sick les; 
and I might further say right there that that bond never was sold 


at all; it was used as a sample, but not sold. 
J. H. McCHESNEY. 


Subscribed & sworn to before me this 7th day of.Oct., A. D. 1881. 
JOHN A. OSBORN, 


Special Examiner. 


1334 Mr. Norris now calls Jonx Davipson, who, being duly 
sworn, testifies as follows : 


Direct examination by Mr. Norris: 


1 Q. Do you reside in the city of New York, Mr. Davidson? 
A. In Elizabeth, New Jersey. 

2 Q. But you have an office in the city ? 

A. Yes, sir. 

3 . Are are a practising attorney? 

A. Yes 


4 Q. How long have you been in business here? 

A. About 20 years. 

: * — you know Captain Benjamin Richardson ? : 

o. 

6 Q. You have acted for him professionally ? 

A. Yes. 

7 Q. Calling your attention to a suit which you commenced for 
him against the Chicago, Saginaw and Canada Railroad Company, 


— 


by attachment, will you state your first connection with that 
1335 case and how you became first connected with it? 
A. Captain Richardson brought me a letter from some 
legal gentleman at the West. 

8 . Mr. Meddaugh? : 

A. It is my impression. I am not sure. It stated something like 
this: To sue the Chicago, Saginaw and Canada Railroad Company, 
get out an attachment, seize the bonds, and sell them. The captain 
asked me what I would do it for. I asked him $500. He said he 
wouldn't pay that and would pay me $300. He said he would take 
the entire direction and charge of the matter and all that I had to 
do was simply to obey orders. That was about the beginning of it, 

9 . And having made that bargain with him you proceeded to 
carry it out? 

A. Idid. He brought the notes there and directed me to com- 

mence suit. 
1336 16 Q. You prepared the complaint? 
A. Yes. 


= 2 Secured the necessary papers for an attachment? 
. Yes. 

18 Q. There was an attorney employed by some one to appear on 
behalf of the defendant. What, if any, connection did you have 
with that employment? State all that you remember with regard 
to it. 

A. Colonel John A. Elwell stated some one ought to represent the 
company. He said there could be no defence to these notes which 
were really due to Captain Richardson, but still it would be better 
that the company would he represented ; that he would be doing 
his duty to the company to have an attorney look out and see that 

the proceedings were right. He asked me if I knew any one. 
1337 I didn’t care about recommending him to any one, I told 

him. Hethen suggested, as he had had some business be- 
fore on behalf of Captain Richardson with Mr. Gwillim, Mr. Gwillim 
having sued Captain Richardson and Colonel Elwell havin 
as Captain Richardson’s representative to Mr. Gwillim and adjusted 
principal and interest and costs of suit—Col. Elwell had thus been 
placed in contact with Mr. Gwillim, and he said or rather asked me 
if he would’nt be the proper man. I said that Mr. Gwillim was a 
highly honorable man and I had no doubt he would do whatever 
was right. That was all. 

14 C. On that Mr. Elwell employed him, as you understand ? 

A. That I do not know. 

15 Q. You know that he acted ? 

A. Yes; he served a notice of appearance upon us and got 

1338 one or two extensions of time either to answer or demur; 

time in which he said he could communicate with Mr. Elwell. 

I objected to giving him the time, but still he got the time from us. 
10 Q. You proceeded regularly to take the judgment ? 


Mr. O’Brien: The records will show that. 
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11 Q. I understand that; but I mean to say there was no oppo- 
sition, as far as you know, in court. 


No. 

12 Q. No defence ? 

A. No. 

13 Q. After the judgment was taken there were certain proceed- 
ings, as appears by the records, taken toattach certain bonds. I wish 
you would state so much of that proceeding taken by attachment as 
you were personally cognizant of. Please begin at the beginning. 


Mr. O’Brien: Objected to as incompetent. 


1339 A. Deputy Sheriff Smith was told that somewhere between, 
I think, 2,000 or 2,500 or 3,000 of bonds were to be attached, 
I think, at 135 Broadway (that is the number), Col. Elwell’s office. 

19 Q. That was also the office of the defendant corporation ? 

A. Yes; of the Chicago, Saginaw and Canada Railroad Company, 
and he had directions from me to go there and seize them. I after- 
wards saw a large trunk—I think, a very large trunk—of these 
bonds (there might have been two, but I think probably one, as far 
as my recollection goes)—a large trunk of these bonds in the sberiff’s 
office. I saw them there several times. I also saw them on the day 
of the sale. 

20 Q. The day of the sale, I think, occurred in August, 1876? 

A. Without refreshing my recollection I could not state the date. 

21 Q. It occurred on the day certified and shown in the 
1340 record, whatever that may be? 
A. I have no doubt of that, but I could not state it. 

22 Q. When do you haveany recollection of first seeing the bonds 
that were attached, and where ? 

A. In the sheriff’s office. 

23 Q. Were you present when the inventory was made on the at- 
tachment? 

A. No. 

— You first saw them in the sheriff’s office at or about the day 
of sale : 

A. I think a few days before the duy of sale. We had been over 
there several times dickering (I use the word “ dickering” intention- 
ally) about his fees. Captain Richardson did not want to pay the 
large amount that Deputy Smith wanted to charge him, and there 
was a good deal of dickering and running backwards and forwards 

about the business to get a reduction; and I think I had 
1341 to go over there three or four times about that, and then I 
saw them. 

25 Q. You refer to this dickering with the officer, or bargaining 
with him, to get a reduction of his legal fees. What do you know 
about that; what was the final conclusion of the bargain made be- 
tween Captain Richardson and the officer that made the sale? 

A. He wanted to charge somewhere about $3,000, or probably a 
little more than that—may be a trifle less—for the attachment and 
sale of these bonds; it may be even $4,000; it was a large amount; 
and Captain Richardson objected to paying such a large amount and 
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would not pay it. He thought if he paid $500 it was paying a large 
amount for such a small service, pot finally Smith — bl figures 
down to about eighteen hundred and some odd dollars; I can’t 
1342 tell you the exact amount. The Captain said then, “If he 
does that he must sell my 600 bonds for nothing; he shall 
not — me for selling the 600 bonds; and he insisted upon it. 
I asked Smith if that would do, and he said if he was there attend- 
ing one sale he might as well go through with the other; and it was 
agreed, therefore, for something like $1,800, that he should conduct 
the two sales. 
26 Q. After that agreement was made were you present when the 
agreement was carried out by the sale? 


Witness: When the sale took place? 
Couxskt.: Yes. 


A. Yes; I was present. 
27 Q. State what transpired at the sale. 
A. I went to the sheriff’s office a few minutes before twelve, 
1343 and there Deputy Smith took out one bond from the large 
trunk. We waited a few minutes for Captain Richardson to 
come with his. He had them, I think, in a green hox—a green tin 
box—in which he had his 600 bonds. He lugged it around on his 
shoulder. Having met him there in the basement, we then went u 
to the old city hall, right in front of the iron railing. Deputy Sheri 
Smith took out his red flag and pinned it up on the iron rails and 
then asked Captain Richardson for his bonds. Then Captain Rich- 
ardson took out his key, unlocked the box, and picked out a bond 
and handed it to Deputy Sheriff Smith—a very large one. Heshook 
it up and spoke pretty loud and called attention to it. Sixteen or 
twenty people gathered around. He told them he would sell this 
bond, with an option to take the 600; that he sold it for 
1344 collateral security for some debt or claim due by the Chicago, 
Saginaw and Canada Railroad Company to Captain Richard- 
son. The first bidding I bid $25 for the bond and Captain Rich- 
ardson bid $50. It was knocked down to Captain Richardson. 
Smith asked him how many—[{On margin: ] J. A.O.—he would take 
and he said 600. Smith then figured up and multiplied the 600 by 
the $50, the price of the bond. He then—[{On margin:] J. A. O.— 
ascertainéd the amount of the judgment, principal, and interest and 
costs und deducted that from the amount of the judgment, as ob 
ne by the execution, the amount realized on the sale of the 
nde—{On margin:] J. A. O.—and stated that he had so much to 
make on the execution, and that for that purpose he would go on and 
sell twenty-nine hundred and odd bonds. He had this bond which he 
had taken out from the sheriff’s office (this single bond), and 
1345 he then held that up, and went through the form of How 
much am I bid for it,“ &., in the usual auction form. I 
think there was but one bid. I think Captain Richardson bid $50. 
He asked him how many—[On pa J. A. O.—he would take, and 
Captain Richardson said he would take them all and they were knocked 
off to the Captain, and that ended the proceeding. We then went 
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down toSmith’s office; but Captain Richardson before that put his 
bonds back, locked up his box, put it on his shoulder, and went back 
to the sheriff’s office, when he wanted me to take them home. I said I 
wouldn’t take them home when there was so large an amount. He 
asked me to introduce him to some officer of the Broadway Bank 

where he could leave them for safe keeping. I introduced 
1346 him to Anson Parkhurst, the receiving teller of the Broad- 

way Bank, and I told him that Captain Richardson wanted 
him to keep the 600 bonds there. Captain Richardson handed the 
box over the railing between the public and the teller, and Park- 
— — them and put them in the bank, and the Captain and 1 

eparted. 

28 Q. You say Captain Richardson brought to the sheriff that 
morning that trunk containing 600 bonds? 

A. Yes; I say 600; I presume there were 600. There might 
have been 500 or 400, but it was stated that it was 600. 

29 Q. And he carried them away again after the sale? 

A. He did. 

30 Q. You had been in the sheriff’s office several times before the 

day of sale and in this dickering about fees backwards and 
1347 forwards, and you had seen this chest there containing the 

2,974 originally attached, but you had never seen the trunk 
there—the tin trunk ? 

A. I had never seen the tin trunk until Captain Richardson car- 
ried it there and a few minutes afterwards carried it away. 

31 Q. Now, there is some testimony given in this case by Col. 
Elwell which I have furnished to you and asked you to ‘read over 
and state generally—and I now ask you to—wherein he has given 
an incorrect account of your connection with this attachment case. 
I desire you to refer to the testimony and make such corrections in 
it as are in accordance with the facts. 


(Witness having examined said testimony :) 


A. I have no recollection of having on the 12th of July, which 
Col. Elwell swears (presuming this to be a correct copy of his 

1348 testimony) (witness examining deposition of Elwell, taken on 
the 9th and 28th days of September, 1881), wherein he 

states that on the 12th of July, 1876, Cuptain Richardson and him- 
self came to my office to talk or converse with me in regard to 
commencing a suit by attachment against the property of the com- 
ny. I have no recollection of any such consultation or conversa- 
tion with Col. Elwell and Captain Richardson. I may say here, in 
discussing these points, I told Captain Richardson that to seize a 
number of those bonds would be simply to seize so much waste 
paper; it was no more than seizing waste paper: but he directed 
me to go on and sell, for all that. Col. Elwell also states that 
he went with aes Richardson to my office, and that the 
Captain took with him the box containing the bonds. I 
have no recollection of ever seeing Captain Richardson 

1349 and Col. Elwell at my office with that tin box previous to 
the attachment sale. Col. Elwell states: “He then again 
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made a formal demand on me at Mr. Davidson’s office for the pay- 
ment to him of the notes, and took the notes out of his box and 
showed them to Mr. Davidson to see if they were all right, and Mr. 
Davidson looked the notes over and turned to the Captain and said, 
‘These are not the kind of notes you want.“ I never said any such 
thing. In answer to the question, “ Who do you mean by the Cap- 
tain?” “A. Benjamin Richardson; and he continues, “ Those are 
not the kind of notes you want,” he said (meaning I said it); “every- 
thing must be done by attachment; we must attach every- 

1350 thing; the bonds must be all attached, and everything must 
be attached. You had better give these notes back to Mr. 
Elwell and have him give you new notes, K demand notes; 
those are what you want to commence suit on.“ I solemnly swear 
I never said any such thing, never had any such conversation, and 
never gave any such advice. He says also that he returned the 
notes to Captain Richardson in my office. He might have done so, 
because there were several rooms in my office, but not in my pres- 
ence. He was also asked,“ Did you make such notes?” He an- 
swers,“ Yes.” The next question is, Where?” “A. Mr. Davidson’s 
office.” He might have done it, but I did not see him doit. The 
only thing I did in regard to the notes prior to commencing 

1351 suit was to advise the Captain to have them protested. In 
rd to writing a letter to Mr. Kelly, I think at Philadel- 

phia, and -asking him to come right on to New York, the Colonel 
was asked the question, “State what was said.” He answers that 
question as follows: “The first objection was made by Mr. David- 
son; he said it would not do to let him know anything about it. I 
could not see why I should trouble myself about making it known.” 
I never held or had any such conversation with Mr. Elwell, and 
never expressed any such sentiments; I never stated these words or 
anything that would bear such a construction. In rd to the 
mailing of the letter directed, as appears from this, to Mr. Kelly, I 
recollect calling at Col. Elwell’s office one evening on iny way to Eliza- 
beth, New Jersey. I had had some business with him in real 

1352 estate matters there, and I think I called to see him about the 
real estate matters. Mr. Doe, Mr. McClar, and myself were 

all owners together, and Mr. Elwell was acting as a sort of agent. I 
had but a few minutes to spare—seconds, perhape—just to get down 
to the foot of Liberty street to take the train home to Elizabeth, and 
Col. Elwell also resided at Elizabeth, and I asked him if he was 
ready to go. He said he would be ready in a minute. I said 
he would have to hurry; and then several letters were on his 
desk, and he was taking a letter out of the — book, 1 think, 
or folding it after it had just left the press ; and he folded 
it and said, “Now, John, will you mail this for me, and I will 
just close the windows, shut up the desk, and meet you on 

1353 the sidewalk in a moment.” I said then, You will have 
to hurry.” He picked them up and handed them to me. I 
didn’t walk. (I recollect it was a warm day.) I even ran, I sup- 
pose, to the corner of — and deposited them and in a few 
seconds got back. I never looked at them, and I never stamped 
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them. I never knew whether they had stamps on or not. I never 
promised I would stamp them; and the words whether I should 
stamp them or not never occurred between us; and I never for an 
instant of time thought they were not all stamped; indeed, I never 
looked; but from his testimony and the way it is put it would look 
or bear the impression that a conspiracy had been formed; that he 
should write this letter calling a meeting in a few days, hand it to 

me and neglect to put it in the post office, &c., and thus com- 
1354 mit a very great wrong. If that was the intention I deny it 

most emphatically in the very strongest manner. . There 
is a statement in here in regard to a certificate about 3,574 bonds. 
He thinks it was endorsed by Davidson. 

32 Q. Is it contained in the printed record ? 

A. Yes; it is in the printed book, I think. 

33 Q. Something that transpired between you ? 

A. And Mr. Smith; yes, sir. I was spending that summer 
trout fishing at Pokamo Mountains, above the Delaware Water 
Gap, in Pennsylvania. I had my satchel in my hand, duster 
on my arm, umbrella in my other hand, hat on my head, in 
the hall, leaving my office to go and take the train that after- 
noon, as I came in two or three times a week, and I met Deputy 

Sheriff Smith on the stairs. He asked me where I was 
1355 going. I told him I was going to take a train. He said, 

“Come in the office and sign this paper for me.” I told 
him I badn’t a moment’s time to spare, and I asked him what 
it was about. He said it was about this Chicago, Saginaw and Canada 
railroad matter. I told him I had no time to sign it. .He said, 
Let us sign it and end this blasted thing.“ He called it that be- 
cause of the amount of the trouble about his fees. They had been cut 
down, &c. I told him I had no time to examine it. He said, “ John, 
it is all right; just sign this.” I had known him for ten or fifteen 
years very intimately (and I am now settling up his estate since his 

decease), and I would have signed almost anything he asked 
1356 me, the same as I would for any friend in whom I had 

confidence. He presented the paper and said, “ Sign the name 
there.” I was in a great hurry, and, without taking my hat off or 
throwing down my satchel, I signed my name and started out of 
the office and left him. I never read the paper. 

34 Q. In that connection we will refer to the printed record, which 
is known in the proofs as Sickels Exhibit No. 1, and identify that 
paper which you did sign and make any explanation—— 

A. I declare 1 cannot identify it, because 1 didn’t read it. 

35 Q. But what do you suppose it referred to? Was it the receipt 
for the money endorsed upon that execution? ° 

A. It was handed to me in the suit up in the court there. 

36 Q. There is what purports to be a receipt under the execution 
for the amount — 

A. My testimony must refer to it. 
1357 37 C. Your testimony you will find on page 311, I think. 
A. It was Exhibit E, whatever Exhibit E was. 
38 Q. It is on page 113 & 114, and marked “ sheriff’s account of 


sales.” This is known as “Sickles Exhibit No. 1,” and also as 
“Richardson’s Exhibit,” in the testimony. 

A. That appears to be it. It is Exhibit E. 

39 Q. It reads as follows: 


“ Exarsit E. 
„N. V. Common Pleas. 
“ BENJAMIN RICHARDSON 
“ vg. 


“THe CHICAGO, SAGINAW & CANADA RAILROAD Co. 


“ Account of sales made this day, — 19th, 1876, at the vesti- 
bule of the city hall, in the city of New York. 
“JAMES FAY, 
“Deputy 


“3,574 of the Chicago, Saginaw & Canada Railroad Co., at $50 each, 
$178,700. 


“ Sheriff’s charges : 


d neade $1,785 
CC cocusntiniinimaiinniia 2,236 88 
e nn cencncecccs seccencetnet 4 67 
TTT 16 00 
“ Compensation to deputy——-. .... --..-----.-..-- 100 00 
—— . ̃ ¾ . $4,144 57 
“ Made on execution, $174,555.43. 
“ Approved by— 


“J. & R. DAVIDSON, 
“Plaintiff ’s Attorneys.” 


Do you suppose that Exhibit E that I have read to you to be 
— paper that you signed under the circumstances you have testi- 

to? 

A. I think so. If I had it before me I could tell, I think. Re- 
ferring to the testimony, if it is correct, I should say I am reason- 
ably certain of it. 

40 Q. Wherein does it differ from the facts? 


Mr. O’Brien: Objected to. It — that the witness has 
already stated the facts as fully as he knows them, and, if not, I ask 
that the counsel ask for the remainder of them. 


A. It differs from the fact in this respect, that instead of 
1359 being a sale of 3,574 bonds, under the attachment and execu- 
tion, it was that amount less 600. The 600 were never sold 

under the attachment and execution and never were attached. 
41 Q. But they were sold as collateral? 
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A. They were sold as collateral prior to the sale under—[On mar- 
gin :] J. A. O.—execution. 

42 Q. Mr. Elwell testified that there were two notes made—a first 
note made under the resolution of July 8, 1876, upon a printed 
form, and another note was made on the 17th of July, 1876, an 
ordinary demand note. State what knowledge you had, if any, with 
regard to that transaction—whether there was or there was not. 

A. I know nothing at all about a printed note. I sunply know 
about the notes that Captain Richardson brought to my office. 

43 Q. For suit? 

A. To begin an action. 

44 9 And those were the notes that finally did pass into judg- 
ment 

A. Ves, sir; the notes stated in the complaint. It is in the ex- 
hibits there. : 


1360 Cross-examined by Mr. O’BRIEN: 


45 X Q. When did Captain Richardson first come to you in con- 
nection with this business ? 

A. Just shortly before the — of the attachment suit. 

46 X Q. You did not begin the suit by an attachment, did you ? 

A. No; but we served a summons first and, I think, a complaint. 
The records will show the dates. 

47 X Q. May not a suit be begun by an attachment in this State? 

A. I presume so. 

48 X Q. Why did you not begin it by attachment then? 

A. I don’t know why I did not. es 

49 X Q. You say that Captain Richardson came to you and 
stated that those were the instructions of the attorney out West? 

A. Yes, sir. ; 

50 X Q. You are not able to say why you did not begin it then 

in that way? 
1361 A. No. 
51 X Q. When did you first learn where the bonds were and 
could be attached ? 

A. From Captain Richardson. 

52 X Q. Where did he say they were? 

A. I think he said they were in the company’s office. 

53 x Q. Did you know at the time you began the suit where they 
were! 

A. I might have, but I do not recollect. 

54 X Q. Did you have the notes in your office when you began 
the suit first—when you issued your summons? I believe that is 
the 7 you did it. 

A. No doubt of it. We had the notes. I think I had them pro- 

tested before we began the suit—protested by Mr. Kelly, who 
1362 is in our building; so I must have had them before we began. 
55 X Q. Do you think they were — 7 | 

A. Yes; I think they were protested. I think I had Mr. Kelly 

protest them. 
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56 X C. Won't you say, as near as youcan — 
before the suit was begun —the summons seems to be on the 17th of 
July—how long it was before that that you first saw the notes? 

A. If the suit was instituted on the 17th of July, in all probability 
I might have drawn the complaint the day before. 

57 X Q. I ask you how long you had the notes before? 

A. I could not tell. 

58 X Q. You have no recollection? : 

A. A very short time, undoubtedly. The Captain was in a 


hurry. 
1363 P 59 X Q. Unless you have any recollection, I do not care 
or it. 

A. A very short time. 

60 X Q. Then I understand that you have no recollection on the 
subject ? 

A. I do not say that—that 1 have no recollection on the subject. 
When a 7 amount like that is put into my hands to bring suit 
on I know I should not sleep on it, and I know I would not go on 
an excursion and leave the thing there. 

61 X Q. Did he instruct you to begin at once when he brought 
them there? i 

A. He did. 

62 X Q. But you ha ve no recollection of Elwell and Captain Rich- 
ardson being in your office on the 17th for the purpose of demand - 

ing payment of the notes (or whatever the date was) that 
1364 Richardson held against the company, having also present 
the bonds and tendering them back to Elwell? | 

A. There are three rooms in my office; mine is the inner room. 
What took place in the other rooms I cannot tell. If they stated 
that these things took place in my presence I deny that. They 
might have taken place outside in the hall or in the outer rooms. 

rs 1 . I asked you if you remember it? 

No. 

64 X Q. You have some one associated with you in your business? 

A. Yes, sir. 

65 X Q. Who? 

A. My brother—partner. . 

66 X Q. You were away a good deal of that summer? | 

A. Yes, sir. 
1365 67 X Q. You did not have the exclusive charge of this 
business? 

A. Almost the exclusive charge; hardly anything was done in 
the matter without my direction hardly a step taken; I was par- 
ticular about it for many reasons. 

68 X Q. Do you remember when it was, with reference to the 
commencement of that suit, that you had the talk about the com- 
pany’s appearing, and where was that talk? 

A. That talk, I think, was in my office. 

69 X Q. Wasn’t it the same day that service was made upon Colo- 
nel Elwell? 

A. I think not. 

75—181 
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70 X Q. You think it was later? 
A. I think it must have been later. : 

71 X Q. What was the occasion of Colonel Elwell being 
1366 there? 

A. He and Captain Richardson were warm friends, asso- 
ciated together a good deal, and were very frequently together, and 
the captain was in my office nearly every day, and has been for 

ears. : 
; 72 X Q. Where was your office? 
A. No. 237 Broadway. 
73 X Q. And Colonel Elwell’s was at 155? 
A. I believe so; yes, sir; about seven blocks below. 
74 X & Did he have any business there of his own? 


Witness: Colonel Elwell ? 
CounsEL: Yes. 


A. Yes; Colonel Elwell was frequently in my office about busi- 
ness of his own connected with this Elizabeth real estate. 
75 X Q. Do you remember whether he was on business of his 
own on that day ? 
A. No, sir. 
1367 76 X Q. Don’t you think he was there on this business? 
A. Very likely. 
77 X Q. Did he ask your advice or suggestion as to whether the 
company should appear—whether it would be better? 
A. I think not. I think he stated himself. 
78 X Q. Didn’t you think it would be better, in the interest of 
your proceeding, that the company should appear rather than that 
= * proceed against it as a non - resident? 


No. 

79 X Q. You did not care about that? 

A. I never used any such expression about that and I can tell you 
the reason why 

80 X Q. No matter, if you did not make it. You did not care 
whether they appeared or not? 

A. No, sir. 
1368 803 X Q. You were quite willing to proceed against them? 
A. I was quite willing to proceed against them. I was 
quite regular in my proceedings—quite regular. 

81 X Q. You are very positive, then, Mr. Davidson, that the notes 
which you put in judgment are the only notes you ever saw given 
by the company to Richardson ? 

A. Yes, sir. 

82 X Q. You are very positive about that? . 

A. Ves; I am quite positive about that. 

83 X Q. You never saw notes similar in amount, but having at- 
tached below some agreement about holding bonds as col lateral? 

A. I have no recollection of that sort. 

84 X Q. Do you know what I mean by what I have just 
1369 described—by what they call heré “stock notes.” I mean to 
sell on default? 


* 
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A. I know what you mean. If a party don’t pay a certain amount 
on a certain date they will be sold on private or public sale for the 
best price, &c. 

85 X Q. You have never seen such notes? 

A. Yes; I have often seen such notes. 

86 X Q. I mean such notes given by the company? 

A. No; I don’t think I ever have. 

87 X Q. Didn’t you advise Captain Richardson or didn’t you un- 
derstand that it was his desire to attach all the bonds which the 
company had here? 

A. Yes, sir; that was his desire, to attach all the bonds the com- 
pany had. 

88 X Q. And was it not also your intention to include in that the 
600 and proceed against that as well ? 

A. No, sir. 
1370 89 X Q. You did not? 
A. No, sir; I could give you the reasons why if you like it. 

90 X Q. I don’t care to have that. Did you know who held 600? 

A. Yes, sir. 

91 X Q. Had you ever seen them ? 

92 X C. Why did ye — — 1 roceeding ? 

id you begin the attachment proceeding 

WITNEss : Why did I? 

CounseL: Yes; you had begun on the preceeding 17th of July a 
suit by summons? 4 

A. Yes. ‘ 

93 X Q. You would have been entitled toa judgment in about 
how many days in case they did not appear? 

A. Twenty. | 

94 X. 8 would immediately follow, wouldn't it? 

A. Yes, sir. 

95 X. Why wasn’t it sufficient, then, to get your judgment and 

take execution against these bonds? 
1371 A. Simply because as a lawyer I preferred to take — 

way of attachment, and I was directed by Captain Richard - 
son to do it also; I was directed ; I was under a great many direc- 
tions in this matter to do things—to do some things which I did not 
approve.of and which I was directed to do, and which at the present 
time look like mistakes and blunders, and which some seem to want 
to hold me accountable for, but which Iam not accountable for, I 
assure you. 

96 * Q. Now, it seems, Mr. Davidson, that this attachment was 
issued on the 11th of August, and on the very next day judgment 
wasentered. Is that the usual proceeding in case where you had 

no suspicion or fear that the property would be run out of 
1372 the way—is it usual to issue attachment when on the follow- 
ing day you could have judgment and get an execution? 

A. That depends upon circumstances. | 

97 X Q. I think very likely it might do in cases where the prop- 
erty could be got out of the way. 

Really I had no thought about it; I was directed. 
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98 X Q. You proceeded under the direction of the plaintiff? 
0 A. I proceeded under directions. 
99 X Q. Who prepared the sheriff’s certificate of the levy under 
the attachment? 


Witness: You mean the execution 
CounsEL: No; a certificate of levy that the sheriff made when he 
attached. 


| A. I do not know. 
100 X Q. Did you ever see that? 
A. Iam not aware that I ever have; I may have, but I 
1373 am not aware that I ever have. 6 
101 X Q. Is it customary here for the attorneys to superin- 
tend the proceedings of officers in important cases in their service of 
papers, &c.? | 
A. It depends upon what the attorneys are — for. If I had 
| been liberally paid for this. proceeding I would have given it more 
; attention, but I was acting under the direction of some supervisor, 
and I did not probably give it so much attention as I ought to. 
102 X Q. Did you see the certificate that the sheriff made when 
he levied the execution following the attachment ? 
A. I am not sure that I ever have. 
103 X Q. You speak of Mr. Smith as being a person well known 
0 to you. Where did he live? a 
A. In Greenville, New Jersey. 
1374 104 X Q. What office did he hold? 5 8 
A. He was deputy or assistant under Mr. Faye. Mr. Faye 
was the deputy. 
A — Q. Wasn't Mr. Faye a deputy sheriff of this county ? 
Ves. 
106 X Q. And didn’t he in turn deputize Mr. Smith? 
A. Smith was working under him, attending to matters for him. 
Faye had been there in the sheriff's office for four or five years, while 
Smith had been probably here for fifteen or eighteen years—a long 
time in the sheriff’s office—and knew all about it. 
107 X Q. He was not properly, then, deputy sheriff? 
: A. No; he was not regularly a deputy. 
| 108 X Q. Who procured Mr. Smith to do the business ? 
: A. I did. He was deputized, I think, by the sheriff, but at my 
uest. 
1375 109 X Q. Did you ever have any talk on that subject with 
5 — — 5 or — — — 2 ? - 
. Possibly I might. I might have ibly in an attempt ta get 
the fees reduced. 2 ys Shean ros 
110 X Q. Do you think you had any conversation, either with the 
sheriff or his under sheriff or any of his deputies, except Mr. Smith, 
on that subject? 
A. I might have had some about seeing how much less he would 
take for his fees, but that is about all. 
111 X Q. Do you say you had not? 
A. I do not recollect, and, if I did, it would be on that subject. 
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112 X Q. Don’t you know, as matter of fact, that neither Mr. 
Faye nor any of the lar officers were ever consulted on the sub- 
ject at all, except that Mr. Faye got a sinall fee at the close of the 

usiness ? 

A. That I do not know. 

113 X Q. $100, perhaps? 
1376 A. I don’t know; I don’t know whether he was ever con- 
sulted or not. 

1 X Q. Who prepared the notice of sale? 

A. I don’t know. 

114 X & You did not do that? 

A. No, sir. 

115 X Q. Do you know whether it was done in your office ? 

A. I do not; I do not know what transpires in the outside office 
= my office when I am in my private office. I gave no directions 
about it. 

116 X Q. Unless you know, you need not state. 

A. No; I did not. 

117 X Q. Do you remember the notice that was given? Do you 
now recollect having seen it? a 

A. No, sir. 

118 X Q. Was one present at the place of sale? 


Witness: A notice? 
CounsE.: A notice of the sale. 


A. I do not recollect. 

1377 119 X . It is customary to give a notice, isn’t it? 

A. It is customary to have a notice. He began reading 
some notice, when he said he was going to sell under an execution. 
He began reading a notice, if I mistake not—he had something 
like it. I did not, of course, see it; it was pinned on the red flag, 
being some kind of a paper. 

120 X Q. Didn’t he read the notice of sale then? 

A. Ves, sir; he began reading it. I sup it was a notice of 
sale in to this attachment of bonds—the second sale. 

121 X You do not think he read any notice when he sold the 
first 600? 

A. No, sir. 

122 X C. No notice at all? 

A. No, sir. : 

1378 123 X Q. Do you know how many bonds had been at- 
tached ? 
A. No. 
124 X Q. Did you know how many had been seized on execu- 
tion? 
A. No; I did not know. 
125 X Q. I read the notice as follows: 


(Counsel reads a notice, claiming to be a notice of the sheriff's 
e.) 
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“ Sheriff’s Sale. 


By virtue of a certain writ of execution to me directed and deliv- 
ered I will expose to sale, at public vendue, on Saturday, the 19th 
day of August, 1876, at 12 o’clock noon, at the vestibule of the city 
hall, in the city of New York, thirty-five hundred and seventy-four 
(3,574) bonds of the Chicago, Saginaw and Canada Railroad Com- 


pany, each bond representing $1,000. 
WM. C. CONNOR, Sheriff. 


JAMES FAY, 
Deputy Sheriff.” 


1379 What do you say as to whether that is the notice he read? 
A. I do not know. 

126 X Q. Do you say that he did not read that? 

A. No; I do not. 

127 X Q. How soon after this sale did you go with Captain Rich- 
ardson to the Broadway Bank ? 

A. Immediately. 

128 X Q. What time in the day did the sale take place? 

A. 12 o'clock. 

5 Q. Was any receipt taken at the bank for what was left 

there 
A. No, sir; it was given to Anson Parkhurst, the receiving teller. 
130 X Q. How do you know there were any bonds in the box? 
A. Isaw Captain —ͤ—ͤ—ͤö: open the box, take ong out and 
hand it to the sheriff. 
1380 131 X Q. You only know there was one there then? 
A. I know there was one. 
132 X Q. But — are not able to say how many? 
A. No, sir; I did not count them. 

133 X Q. If it appears in evidence in the case that the certificate 
made by the sheriff uhder the attachment; the certificate made by the 
sheriff under the execution; the notice of the sale thereunder ; the 
certificate of sale; the receipt by your firm, as the attorneys, for the 
umount on the sale, all show that by virtue of the attachment and 
execution 3,574 bonds were sold—you still say that you think there 
wasn’t but 2,974? 


Mr. Norris: Objected to because part of the supposition is con- 
tradicted by the record — in evidence in the cause, it appear- 
ing from the exhibit which has been put in evidence at pa 
1381 254 — the certificate of attachment shows but 2,974 bonds 
attached. 


A. I do not think, but I am absolutely positive. There is no 
“think” about it, but I am positive. 

1333 X Q. You are positive of what? 

A. I am positive, sir, that the 600 bonds of Capt. Richardson’s 
were sold first as stated by me, and that after that some 2,800 or 
2,900 were sold on the day of sale under the execution. 
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134 X Q. You did not read over the sheriff’s account of sales at 
all to see the distribution that he had made of them? | 


Witness: The one I certified to? 
CounseL: Yes. 


A. No, sir. 

135 X Q. You did not read it? 

A. No, sir. 

136 X Q. Are you in the habit of signin those things ? 

A. 4 sir; Iam not. If it was a friend I would sign anything 

almost. 
1382 137 X Q. But this was business, and it was a deputy sheriff 
you were dealing with? 

A. And an intimate friend of 14 or 15 years. 

138 X Q. That may be true also; but yet vou are an attorney? 

A. I had full confidence in him; and a man I have full confi- 
dence in I would do anything for. 

139 X Q. You — sign a promissory note, perhaps, but this 
was business. Would you look over any paper of Mr. Smith in any 
transaction he might bring to you? 

A. If he said, “ John, this is correct; will you sign it?” I would 
sign it. 

9140 X Q. You would do that? 

A. Ves. 

141 X Q. Though the matter might be as important as this was 
in amount? 

A. If ten times more important; and if I had faith in the 
1383 man I would sign it unqualifiedly. 

143 X Q. You would not question his ability any more 
than you would his integrity ? 

A. That is a different question. 

144 X Q. It involves both, I think, does it not? 

A. No; I think not. 

145 X Q. The sheriff’s office is in the city hall, isn’t it? 

A. No; it is in the new court-house. 

146 X Q. Where is the city hall? 

A. It is in the building this side of the new court-house. 

— X. Q. Do you know why that place was selected to make 
sales? f 

A. No, sir; I do not. 

148 X Q. Is it customary to sell pledged bonds at the front door 
of the city hall? 

A. Not exactly the front door ; it was the entrance. I don’t know 

whether it is customary or not. 
1384 149 i, Q. Did you ever know it to be so? 
A. No. 

150 X Q. Suppose you had 600 bonds to sell in that way—to get 
the — price you could for them where would you expose them 
for sale? 

A. At the Merchants’ Exchange, 111 Broadway; and I advised 
Captain Richardson to sell them there. . 
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151 X Q. You did not expect that there would be any genuine 
bidders up there at the city hall ? 

A. Really, I did not think there would be persons of much note 
or cash capital there, as far as my expectations were concerned. 

152 X Q. How intimately did you know Mr. Elwell at this time? 

A. Quite well; I had known him in Elizabeth; I had some real 
estate. ° 

153 X Q. You went in and out on the train with him every day? 

A. No; not every day. , . 
1385 154 X Q. Very often? 
A. I should say probably once a week or twice a week, out 

and in, morning and night. 

155 X Q. Do you identify the time that you called at his office as 
being the same day on which the suit was begun ? 

A. No, sir. 

156 X Q. You do not? 

A. No; but I recollect the instance of mailing the letters. That 
is the only time I ever mailed letters for him in my life. 

157 X Q. Was that the only time you were in his office? 

A. Oh, no; I was there quite frequently. 

158 X Q. His family lived in the same town with you? 

A. Yes, sir. : 

159 X Q. You expected him to go out that night, didn’t you? 


A. Yes. 
160 X Q. What railway goes out there? 
1386 A. There are two—the New Jersey Central and the Pennsyl- 
vania. We traveled on the Central. - 

161 X Q. You both go on the Central ? 

A. We traveled then on the Central. 

162 X Q. After he had locked the office and you had mailed‘ the 
letters did you go together? 

A. I believe we did—yes, sir. 

163 X Q. You cross the river on board the boat, don’t you, and 
then go out on the train? 

A. Yes. ‘ 

164 X Q. Did you come back the next day together, or don’t you 
remember ? 

A. I don’t recollect now. 

165 X Q. How long did you live in the same town there? 

A. I lived there years before he did and I lived there years after 
he left it. 

166 X Q. Didn't he go home every day? 

A. I don’t know any more than I know that you go home every 


day. . 
1387 167 XQ I didn't know whether you met him going in 
and out? 
A. I didn't meet him every day; sometimes 1 week past. 
168 X Q. But even when you made this call there you had very 
little time to 


A. Very little time indeed. 
169 X 0 You were nearly due and had to leave? 


3 


A. I had to hurry to get the train; I recollect that distinetly. I¢ 
was a warm night. 
170 X Q. Are you still doing business for Mr. Richardson as hisat- 


torney ? 

777 X A. Yes, sir; I mean not in this case; I have nothing to do 
with this. He brought me General Sickles’ summons and com- 
plaint and asked me to attend to it, but I declined to attend to it. 

172 X C. Have you refreshed your recollection in regard to this 
matter ? 

A. I have. > 

173 XQ. What have you done? 
1388 A. I have read this over. 
174 X Q. You mean the deposition of Colonel Elwell ? 

A. Yes; I have read it over two or three times. 

175 XQ. Haven't you talked a great many times with 

A. I will explain to you. I have talked with Captain Richard- 
son about it and I have talked with Mr. Norris about it. 

176 X Q. And with Mr. Hawkins? 

A. No, sir; I haven’t spoken to Mr. Hawkins or talked with him. 

177 X Q. But Mr. Hawkins tried this cause in New York? 

A. I believe he did. I did not attend to the trial; I was there 
only as a witness. 

178 X Q. Only as a witness ? 

A. Just there as a witness; I was there in no other capacity. 


Redirect: 


179 R. D. Q. I see, on reading the testimony of Colonel El- 
1389 well, the impression he intends to convey; and the general 
impression left from the testimony is that there was an un- 
derstanding and arrangement between himself, representing the 
corporation, Captain Richardson, and yourself, that this suit should 
be conducted secretly and unfairly. I ask, now, what you have to 
say as to any such arrangement or understanding, express or im- 
plied, existing between you three individuals? 


Mr. O'BRIEN : Objected to. 


A. There was no such arrangement, express or implied or under- 
stood, directly or indirectly. I looked at it, that if these notes were 
due Captain Richardson had so much security for them—if the notes 
were due and were honest notes—and no power in the world could 

prevent him from getting a judgment. There was — 
1390 secret about it. On the contrary the New York Tribune, I 

think, and, I think, the Times and the Herald had a notice 
of it. Some of them I saw had a notice in them like this: “A suit 
has been begun by Benjamin Richardson against the Chicago, Sagi- 
naw and Canada Railroad Company for such and such a claim. 
Judge Joseph F. Daly has granted an attachment —or something 
like that. There was nothing to make it secret aud no occasion for 
it—not in my breast, at least. I don’t know what might have op- 
erated in the minds of the others. 

180 = Soe 3 You received your orders from Captain Richardson ? 

8 
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A. I did; and that is the first, last, and only case in which I have 


received any, and in which I ever will again receive such orders. 
JOHN DAVIDSON. 


Subscribed & sworn to before me this 12th day of Oct., 1881. 
JOHN A. OSBORN, 
: Special Examiner. 
Adjourned to 1.30 o’clock p. m. : 


1391 New York, October 6th, 1881—1 o'clock p. m. 
Present: Parties as before. 


BENJAMIN RICHARDSON, being duly sworn, testifies as follows: 
Direct examination by Mr. Norris: 


1 Q. Captain, you reside in New York? - 

A. Yes, sir. 

2 Q. No. 63 East 125th street? 

A. Yes, sir. 

3 Q. How long have you lived in New York city? 

A. Over fifty years. 

4 Q. What is your business? 

A. General merchant—jack of all trades. 

5 Q. You are the Captain Richardson that in years gone by was 
connected with the Chicago, Saginaw and Canada Railroad Com- 
pany? , 

A. Iam. 5 i 

6 Q. You have advanced to the company certain moieys, as I 
understand ? 

A. I have. 

7 C. For which you received on the 3lst of March, 1875, $200,000 
in bonds; July 5, 1875, $100,000, and August 3rd, 1875, $300,000 

in bonds? 
1392 A. Yes, sir. ‘ 
8 Q. You received them in pursuance of certain agree- 
— — were expressed in resolutions passed by the corporation ? 
. Yes, sir. 

9 . And they were spread upon the rolls and minutes? 

A. Yes, sir. a 

10 Q. Those resolutions express the agreements between you and 
the corporation ? 


Mr. O’Brien: Objected to as incompetent. 


A. They do. . 
11 C. Now, referring to those 600 bonds, will you state where you 
received the first $200,000 under the resolutions, and from whom ? 
A. I received them in this city—from whom, I think, it would be 
very difficult to tell now, but it might have been Mr. Klink; I 
think it was Mr. Klink. 
12 Q. Then the secretary ? 
A. The secretary. 


® don 
: . 


13 Q. The second $100,000 you received July 15, 1875; 
1393 how did you receive that? 
A. I think those came through Mr. Ferry. 

14 Q. The treasurer ? 

A. Yes, sir—I don’t swear positively. 

15 Q. That is your best recollection ? 

A. Yes, sir. 

16 Q. And those of August 3, 1875, the $300,000, where did you 
receive those, and how ? 

A. Those I received in New York. I had an order from Mr. 
Ferry, the treasurer. 

70 2 Upon the custodian of the bonds here in this city ? 

Ves. 

18 Q. You delivered that order to the custodian and took the 
bonds? 

A. Yes, sir. 

19 Q. After you had received these $600,000 of bonds of the 
ae as cullateral to your indebtedness what did you do with 
them! 

A. Excuse me one moment. I almost think I received an order 
from Mr. Ferry, and—shall I state just what: occurred? 
1394 20 C. I don't care. I only want to know as a preliminary 
how you received them. 

A. I demanded at a meeting that I should be treasurer myself or 
I wouldn’t have anything to do with the company. I found the 
bonds scattered all around the country. 

21 Q. At that same meeting you were elected treasurer whenever 
Mr. Ferry’s accounts should be settled with and closed up? 

A. Yes, sir; and I had the order, and the bonds were here in a 
safe deposit company. 

22 Q. You had the order from Mr. Ferry by means of which you 
got them ? 

A. Yes, sir. 


Mr. O’Brien: Let the witness testify. 


23 Q. When you had got the 600 bonds of $1,000 each what did 
you do with them? 
A. I put them with my others in a tin box. 
24 Q. By themselves ? 
1395 A. By themselves. 
25 Q. Alone? 
A. Alone. | 
26 Q. No other bonds were in this tin box ? ’ 
A. No other bonds were in this —, nor would it hold any more. 
27 Q. Where did you first deposit them ? 
A. I deposited them at Eugene Kelly & Co's. 
28 Q. They were your bankers in New York city? 
A. They were. 
29 Q. How long did they remain there, and when did you first 
remove them from Eugene Kelly’s? 
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A. I first removed them to make a demand on the railroad com- 
pany for my indebtedness. 

30 Q. From the time, then, that you received these bonds and 
placed them in the tin box with Eugene Kelly & Co. they remained 
aa agen Kelly & Co. up to some time in the month of July, 

A. Yes, sir. 


Mr. O’Brien: I object to this mode of examining this witness, 
and I shall object to it at the hearing. We might as well proceed 


regularly here. 


1398 31 Q. What time was it that you made the demand? 
A. I don’t remember the date. 
32 Q. Was it in July, 1876? 
A. I have no dates; I made no memorandum, to my knowledge. 
33 Q. State what the transaction was if you cannot give the date. 
A. I called on Col. Elwell, who had been made the custodian of 
the bonds and general manager, and made a demand for my money, 
amounting to some one hundred and eighty-odd thousand dollars. 
34 Q. After having made the demand for your money (the one 
hundred and eighty-odd thousand dollars, as you state) what else 
did you do? 
A. Then I took my bonds back again to Eugene Kelly’s. 
35 Q. Did you offer to surrender the bonds at that time if they 
would pay for them ? 
1397 A. Yes sir; that is what I took them there for. | 
2 36 Q. You took your bonds back to Eugene Kelly & Co's? 
. Yes. 
37 Q. And left them there? 
A. Yes. 
38 Q. When did you next take them away ? 
ee — them away next when I had them up for sale at the 
city hall. 
39 Q. And how did you take them to the city hall for sale? 
A. I carried them on my shoulder, and unlocked my box under 
the rotunda. 
40 Q. and took out a bond? 
A. I took out one bond—I had already made an arrangement 
with the sheriff. 
41 Q. State what that arrangement was, and when you made it, as 
near as you can remember. 
A. He had arranged with Davidson about selling the others, 
and the price we contended a great deal about; and he then 
1398 said he could sell them as well there as selling them at the 
“exchange.” I had talked about selling them at the ex- 
change,” and he said he could sell them there and it would be just 
as legal; and I asked several other persons and they said the legal- 
ity would be quite the same; and he said he would sell them and it 
would not cost any more, as he was selling the others; and I then 
took them to him. After he had sold these (which he sold and called 
them out as collateral bonds) then he proceeded, holding the same 
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bond up, and stated that it was one of the same kind — but that 
he had then the number, I remember here, now, of 2974, because I 
we sae to see it a moment ago. 
Q. 297425 
A. And he said those he had to sell under an execution; 
1399 that the first he had sold as collateral for an indebtedness of 
Benjamin Richardson. 

43 Q. After the sale did you take the bonds back again? 

A. I took the bonds; it was a very hot day; and I walked down 
to leave them in his office—John Davidson’s, I mean—and he said 
it wouldn’t be safe, but he could get me into the bank—the Broad- 
way Bank; and he took me in and introduced me to some person 
(whom I know not), and he took them and put them behind the 
railing; I left them there several days and then carried them back 
to Eugene Kelly & Co.’s aguin. 

44 C. After the time that those bonds came into your possession as 
collateral for your indebtedness against the company what have you 

to say as to their ever going out of your possession up to the 
1400 time that they were taken by the receiver in the suit of Sickles 
and others against ycu in the court of common pleas? 

A. A portion of them Eugene Kelly & Co. had, and the box was 
— gv hands, and I gave the key to him, so that he had the key of 
the box. 

45 Q. And he had them as collateral ? 

A. Yes; he held them as collateral. 

46 Q. For your indebtedness to him ? 

A. Yes, sir, which was large at that time; it is not very small, 
to-day, either. . 

47 Q. Aside from that, what have you to say as to the possession 
never having passed out of you ? 

A. It never passed out of my hands in any way, shape, or man- 
ner. I intended itso. There never was any talk about it in any 
= or manner whatsoever. 

48 Q. What have you to say as to having procured them to be at- 

tached in a suit which you began against the Chicago, Sagi- 
1401 naw and Canada Railroad Company upon the other indebted- 
ness ? . 

A. Well, I applied 

49 Q. No; I am talking about the 600 bonds. Did you ever have 
them attached in that suit? 


Mr. O’Brisn: Let the witness testify. 


A. I never had them attached, and, as I intimated a minute ago, 
had no intention of having them attached. I don’t know for what 
reason I should when they were all my individual property that I 
had gone on and got from time to time by regular resolutions of the 
board. Nothing of the kind ever occurred in any shape or manner. 

50 Q. What have you to say as to Mr. Davidson or Mr. Meddaugh 
or any of your legal counsel at any time having advised you in any 
way to have them attached—whether they have or not? 
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Mr. O’Br1EN: Objected to as incompetent, immaterial, and irrele- 
vant. 


1402 A. Mr. Meddaugh was simply the attorney west for quite a 
good deal of the road, and went on the road. He was the 
attorney and adviser of the ‘Philadelphia gentlemen as well as of my- 
self; all of us were together at several different times. When the 
foreclosure suit was cominenced Mr. Meddaugh recommended me to 
‘Mr. Norris. 

51 Q. Has anybody ever advised you to have these 600 collateral 
bonds attached 

A. Never. 

52 Q. On the 28th day of November, 1880, Col. Elwell copied from 
what he said was a check book of yours (the stubs) these memoranda : 
“August 19, 1876, John Davidson, under suit attaching bonds, 
$300; August 19, 1876, Charles H. Smith, Deputy Sheriff Smith, for 
attaching and selling 3,474 bonds of the Chicago, Saginaw and 
Canada R. R. Co., $1,850.” 

Witness: Where did he get my check book ? 


1403 CounseL: He says you gave it to him or allowed him to 


look over it. 

Witness: There cannot be any gentleman in the room who can 
consider as a gentleman a party coming into my house and looking 
over my private papers. I don’t know anything about it. 

53 Q. What I want is this: Did you intend by the memorandum 
entered there to assert that you had caused the 600 collateral bords 
to be attached? 


Mr. O’Brien: Objected to as incompetent and immaterial and 
irrelevant. 


A. Never. I have already stated that he had agreed to sell those 
for nothing. 
54 Q. Who is Mr. Ham? 5 
A. Mr. Ham is of the firm of Ham & Butler, brokers and bankers. 
on Broad way now; they have been connected for many years with 
Sidney Dillon, of the Union Pacific railroad. One of the brokers 
: is still in the office with Dillon. Hehas been a railroad man 
1404 for many years; that is why he was chosen to be president of 
that company, because he understood his business. 
55 Q. There were several other directors and changes made? 
A. Yes; Ambrose. 
56 Q. What is his first name? e 
A. John W. Ambrose; a la contractor here. He built the 
Second Avenue elevated railroad and a large portion of the Ninth 
Avenue. 
57 C. Any other directors that were elected? 
A. Mr. Childs. 
58 Q. What is his business? 
A. Large iron broker—engines, &c. Our iron was bought through 
him ; that is how the acquaintance was formed. He wasa friend 
of Captain Craw. 
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80 O. All these men—Ham, Ambrose, Childs, and Craw—are 
1 4 citizens of New York ? 
. Yes, sir. 
1405 §Cross-examination by Mr. O’Brien: 


60 X Q. Captain, you advanced $100,000 and received as security 
200 bonds ? 
Ves, sir. 
1X Q. That was in the spring of 1875? 
I believe it was. 

X Q. In June of that year you advanced about $25,000 more ? 
Well, I found I had to do it. 
1 he No matter; you did, didn’t you? 

id. 
* Q. You received on that occasion 100 bonds—$100,000 ? 


65 X Q. Why didn’t you receive 50 instead of 100? 

A. Because I would rather have 100. They became of less value 
in my sight every day, because I found they were scattered around. 
Some men took them out of their pockets and had them all around ; 

they were common property. I found that they were not like 
1406 other roads, where they must be advanced at so much per 

mile; when 10 miles of road was laid advance so many bonds; 
but they were scattered everywhere; they were sent to London to 
be passed off for brick houses, cattle, or anything else. 

66 X Q. You thought the more you had of them the better se- 
curity = would have? 

A. Yes; if there was any security at all. 

67 X Q. In August of the same year (August 3d) you were elected 
treasurer ? 

A. 1 don’t remember the day. I was elected treasurer. 

68 X Q. There was a large number of bonds belonging to the 
company on deposit in the Park Bank, was there not, at that time 
in the name of Mr. Ferry, treasurer? 

A. Not in the Park Bank. They were in a trust company. 

69 X Q. No matter about the place. It was some place 
1407 here in New Vork? 
A. Yes, sir. 

70 X Q. Mr. Ferry, at the conclusion of that meeting, = 1 

3 to take all the company’s property in New York, didn’t 
0 

A. No, sir; he gave me an order ſor 300 bonds. 

71 X Q. Didn't he turn over to you at the close of that meeting 
all the property of the company? 

A. He did, but there was an arrangement to be made. 

72 X Q. Yes; I understand; the resolution speaks for itself. You 
came on to New York and took possession of all of that, didn’t you? 

A. I took possession according to whatever the terms of the agree- 
ment were. 

78 X Q Did you not take possession of all the bonds as treasurer 
of the company ? | 
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A. I did, but I could not say that I took them when I 
1408 came right to New York. I don’t remember that. 
74 X Q. You took out of the batch that you found in the 
vaults 300? 
A. Yes. 
75 X Q. And those you carried away ? 
A. Yes, sir. 
76 X Q. And the balance you left for the time being in the trust 
company’s vault ? 
A. A very brief time, because the price was so high. 
77 XQ. I don’t care why. You left them there for awhile? 
A. Yes; we got a cheaper rent for them. 
78 X Q. You moved them afterwards ? 
A. Yes, sir; we gota cheaper rent for them around the corner. 
79 XQ. That was very 1 After placing these 300 with the 
300 which you already had you kept the box in Eugene Kelly’s 


bank ? 
A. I believe I did. 
1409 80 X Q. And you say that it never went out of there un- 
less you were with it until you deposited it in the Broadway 
Bank after the sale? 

A. I do say so. 

81 X Q. Didn't you leave the box, with its contents, at Mr. El- 
well's office? 

A. I did not. 

82 X Q. About the time of your attachment? 

A. I did not. 

— 2 Q. Wasn't it there the day on which the sheriff made the 
evy 

A. It was not. 

84 X Q. Wasn’t it there on the morning that the sheriff carried 
away these bonds? 

A. It was not, for I brought it right over to Eugene Kelly, and 
Mr. Elwell knows it, very well, and Mr. Elwell. heard my testi- 
mony—— 

85 X Q. Just answer my question. Did you go to the office 
1410 of Col. Elwell with the deputy sheriff when he made the 
levy—the attachment levy ? 


Mr. Norris: That was on what date? 
Mr. O’Brien: On the 11th of August. 


A. I think I was there. 

86 X Q. Did he take them away that day? 

A. When the bonds were taken away I was there. ‘ 

87 X Q. Were you not there the day he made the levy—the day 
before they were taken away ? | 

A. I could not say. 

88 X Q. Don’t you remember that as a fact ? 

A. I remember being there on that day. 

89 X Q. Don’t you remember that the levy was made the day be- 
fore, and that you were present, and that Col. Elwell did not want 
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to let — — he first — ra and * the sheriff al- 
ow em to stay a day for that purpose 
1411 A. I do not te tet 85 
90 X Q. You do not remember? 

A. I do not. 

91 X Q. And don’t you remember that the 600 bonds were there 
also, and were also counted ? 

A. I do not. 

92 X Q. How do you account for Col. Elwell’s having the num- 
bers of your bonds in his letter-press in evidence in this cause ? 

A. Because Col. Elwell counted them and looked at thein before. 
Col. Elwell attended to almost all my things at that time. He was 
a sort of confidential friend, and he had counted those things and 
many other things of mine, and the things on the road were all left 
to him. I had the utmost confidence in him. 

93 X Q. He was doing a good many things for vou ? 

A. In and about the road—so far as the road was con- 
1412 cerned; no other things. 
94 X Q. Where was it that he counted them? 

A. Well, I rather think it was on the day when I came up to 
make the tender to him for ap apres 

95 X Q. You think that is the time? 

I think so. 

X Q. On the 17th of July? 

I think so; it must have been. 

X Q. How long did it take him? 

Well, it didn’t take long—not a great while. 
X Q. Half an hour? 

A. I think it would. He run them over and so did Mr. Ham, 
and so did several others. They all counted them different times. 
I was there the day they were to be paid. They took quite a while 
to count the whole of them, when Donohue ordered them seized. 


CounsEL: I don’t care about that. 


>> E> 
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1413 Wrrygss: You were asking about the time. 


99 X Q. I asked when Mr. Elwell counted the 600 bonds, and you 
= * seem to know, except that you guess he must have done it 

at day. 

A. Yer sir. | 

100 = Q. And you think he occupied half an hour in doing it? 

A. Yes, sir. 

101 X Q. What did you do while he was doing it? 

A. I stood by and helped. 

102 X Q Don’t you remember on that same day going to the 
office of Mr. Davidson with Elwell ? | 

A. I do not. 

103 X Q. Don’t you remember being with him on that day at 
Davidson’s office? 

A. I have been with him at different times at Davidson 's office. 

104 X Q. Don’t you remember being there that day? 

A. I do not. 
77—181 
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1414 105 XQ. And that you had your bonds present with you? 

A. I do not remember. I am sure I did not have my bonds 
_ carry them up to Davidson’s office; they were too heavy to lug 
about. 

106 X Q. Mr. Norris asked you about the evidence of Col. Elwell 
iven at Grand Rapids a few days ago, about the $1,850.00 paid to 
mith on account of the sale of 3,474 bonds. Have you the check 

with you? 

A. I have not. 

107 X Q. Have you made any search for it? 

A. We have. 

108 X Q. Don’t you keep your checks? 

A. I do, some of them, but there are a great many lost. 

109 X Q. Have you looked at the stubb book to see if the memo- 

randum is correctly given ? 
1415 A. I don’t know where the stub book is, because John 
Davidson had my stub book and a Jot of them to fix up my 
bank book, and Col. Elwell can say himself that he has often had 
it out there. Col. Elwell had them out in Michigan. 

110 X Q. Have you made any search at your usual place of keep- 
ing your stubd books for that since the notice was given your counsel 
to produce it? 

. I have not had any notice to produce it. 

111 4 Q. You knew, through your counsel, that I had given 
notice 

A. I did not; this is the first that I ever heard of it. 

112 X Q. Between now and to-morrow morning I.wish you would 

search and see if you can find those two checks and. the stub 
1416 book from which they were torn and bring them with you 


ere. 

A. I will do so. 

113 X Q. Mr. Ham, to whom you referred, had some stock as- 
signed to him by you, didn’t he? 

A. He did. 

114 X & 5 shares? 

A. I don’t remember. . 

115 X Q. Mr. Ambrose, on whose bond you were, also had 5 shares 
assigned by you to him ? 

A. I don’t remember. The matter was through Elwell; he was 
head cook and bottle-washer. ; 

116 X Q. Elwell was chiefly running it? 

A. Elwell was chiefly running it. 

117 X Q. He was keeping up the board of direction, and keepin 
it full? Mr. Childe—whers did he live—here in the city ? 5 

A. Yes, sir. 

118 X Q. Did you assign some stock to him also? 

A. I expect I did. 
1417 119 X Q You speak of assigning stock and having stock, 
&c.; where did you get it? 

A. I got it from the secretary. 
120 X Q. How much did you have? 


4 — oo“ 


3 4 . E N * - ies „ : énsa 2 1 * * 7 
Pie = Ll ». 2 N * J ’ 2 8 5 0 * ct, * a 3 * : 1 r. * N 23 * * 9 blind * * 2 ie 5 
3 =F 15 * ‘ : * 4 ee * 7) ee * 2 ve ie * „ > N * „636 
— 8 188 * r f * a 7 ; . <= 4 
¢ : ¢ 3 eS 
ASHBEL GREEN AND WILLIAM BOND, 40, EY AL. 8 
* 
- 
7 
* 


A. Well, I had something over $100,000, it seems to me, or about 
that—whatever I was to have according to the agreement. The 
agreement, I presume, is on record. 

. 121 X Q. Did you ever pay anything for it? 

4 A. I paid a consideration for the advancement of the money. 
That was all the difference there was, for the advancement of 
money. 

122 X Q. Did you pay anything for it other than as appears in 
the agreement under which you made your first advances 

A. I did not. It was agreed when the iron was laid that I was 

to have the stock, and it was issued to me. 
1418 123 X . You remember hearing, I suppoee, that there was 

a meeting of the board of directors on the 18th of July, after 
you commenced your suit here in New York? 

A. Yes, sir. 

124 X Q. Were you present at that —? 

A. I do not remember. 

125 X Q. You do not remember? 

A. I do not. 

126 X Q. Now, these gentlemen that were made directors at that 
time, had they ever seen the road, to your knowledge ? 

A. One of them had. | 

127 X Q. Which one? 

A. Mr. Ham has been out around the road; I don’t know whether 
he was on it or not. John W. Ambrose went out on the road and 
over the road, and did a good deal in and about the road, and cal- 
‘ Pst culated on building a large store out there at Lakeview. 

1419 128 X Q. When was that? 
A. That was about the second year, I should think. 

129 X Q. 1874 or 1875 or along there? 

A. It must have been 1876, I suppose. 

130 X Q. Was it before or after this meeting ? 

Witness: Which meeting ? . : 

Counser: This meeting where he was made a director. Was it 
before that ? 

A. It was before that. 

131 X Q. For whom was he going to build the store—you? — 

A. Oh, no; for himself. He was going out there an wae going 
to take an interest in the road, and he was hoping to put the 
through to Lakeview. 

132 X Q. He went at your solicitation, I suppose ? 

A. He did. 

133 X Q. Did you pay his expenses? 

A. I did not. 

134 X Q. He paid his own? 
1420 A. I suppose so. . 

135 X Q. Now, when you got your first 200 bonds did you 
deposit those in Kelly’s bank? 

A. No, sir. 

136 X Q. Where did you keep them ? 

— I kept them in the Park Bank for awhile. I hired a drawer 
re. ‘ 
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137 X Q. When did you take them away ? 

A. I do not recollect now. Kelly had the key. I afterwards took 
them away and put them down there. 

138 X Q. In Kelly’s bank ? 

A. Yes. a 

139 X Q. When you put them in the Park Bank did they give 
you any memorandum showing it? 

A. Yes, sir. 

140 X Q. A receipt? 

A. A receipt for the drawer; that is all. 

141 X Q. You hired a drawer? 

A. I hired a drawer. 
1421 142 XQ. Do you know how lon — kept it? 
A. I do not; not more than 2 half years. I found the ex- 

pense was great, and the bonds did not look as large as they did 
when I first got them and I did not set a great deal of value on 
them. That is why I demanded 300 more. 

143 X Q. You deposited these first in the Park Bank when you 
had 200? 

A. First in the Park Bank. 

144 X Q. When did you take them out, with reference to your 
getting the second batch two or three months later ? 

A. I could not say. 

145 X Q. Did you still have your box in the Park Bank when 


& 


you got the second batch ? 

A. I think not. 

146 X Q. You think they were at Kelly's? 
1422 A. I would not be certain. They were at Kelly’s quite a 
ood while. | 

147 X Q. When you took them away from that bank up there 
and brought them to Kelley’s, did you have the same tin box? 

Witness: When I put them into this 

‘CounsEL: All the time did you have the same box from beginning 
to end? 

A. I think not. 

148 X Q. Where did you get your new one? 

A. I cannot remember. 

149 K Q. You do not remember about that? 

A. I do not remember. 

150 X Q. When you left them at Kelly’s they were in the box ? 

A. They were in the box. 

151 KX Q. Did he give you a receipt for them? 

A. No, sir. b 
1423 152 X Q. Did he give any memorandum showing you that 
the box was there? 

A. No, sir. . 

153 X Q. At noue of the times you had it there? 

A. No, sir; I hardly ever got receipts there for anything. 

154 X Q. No matter what you hardly ever did, Iam talking about 
this: When you wanted the first you went in and took it and carried 


it ont, and when you were done with it you carried it back. Is that 
80 
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A. I did not when it was pledged to Eugene Kelly. 

155 X Q. When it was not pledged ? 

A. When it was not pl I could take it in and out at pleasure ; 
but I did not take it in and out at pleasure, because if I had any- 
body else could have done the samething. I made an application, 

and I said I wanted the box. 
1424 156 X Q. In what way—writing? 
A. No; verbal. 

157 X Q. You went ta the clerk—the teller? 

A. 8 sir; I went back behind; I always went back behind 
myself. 
158 X Q. In order to pet the bonds from Kelly to carry over to 

Elwell's office, which belonged to the company (1,105 bonds, I think 
that was the number), you had to pay Eugene Kelly on account of 
their bringing them, didn’t you? 

A. Idid. The balance has been already stated. The Philadel- 
phia parties agreed to pay } of it and never did. 

159 X Q. Were these 600 free from any pledge at that time? 

A. That I could not say; I should think they were. There was 
a running account at Kelly's, and they always loaned me a good 

deal of money to put into these wild speculations. 
1425 160 X Q. Now, if they were pledged you had to redeem 
them, didn’t you, when vou took them away on the day of 
the sale? 
Witness: The 600? 


CounsEL: Yes. 


A. I didn’t have to do it, because Mr. Kelly would trust me to 
= $500,000 or $600,000 out and bring it back again. 
161 X Q. Did you expect to bring them back when you took them 


out? 

A. I did. 

162 X Q. Didn’t you ** to sell them to somebody? 

A. I did not; I did not believe any one would buy them. 

163 X Q. You did not have them taken to the place where there 
would be any lik-lihood of anybody buying them? 

A. They would not have sold. 

164 X Q. You did not expect anybody would buy them where 

they were offered ? 

1426 A. I swear I did not think anybody would buy them. 
165 X Q. What was the necessity of going through all that 
ceremony ? 

A. Because it was according to law and according to the directions 
of my attorneys. 

166 X Q. The attorney says you were the boss of the proceed- 
ings—that you directed him. How is that? 

A. I have not anything to say about that now. Clients do not 
generally dictate wholly to lawyers—as you are a lawyer. 
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Redirect examination: 


167 le D. Q. You say you were elected treasurer of this company? 

A. I was. 

168 R. D. Q. As a matter of fact, did you ever do any act as treas- 
urer or perform any duty as such ? 


Mr. O’Brien: Objected to. There is better evidence; it is 
1427 incompetent and immaterial. 


A. Ido not think there was anything to act on. There was no 
money or anything coming in or to be dispensed after that time. 
That is my best recollection. 

169 R. D. Q. I will follow that by another question, viz: Did you 
or anybody else ever comply with the condition under which Mr. 
Ferry made his resignation, viz., that his account should be settled 
and paid? 

A. Capt. Craw—— 

170 R. D. Q. I did not ask who was president. I asked whether 
you know if they did comply with it, so as to make his resolution 
take effect? 

A. They went to his place, and afterwards the committee fixed it 
up with him according to the resolution. 

171 R. D. Q. You don’t know whether they fixed it up with 
1428 him or not. I merely want to know whether you know the 
fact absolutely—of your own knowledge? 

A. Ido not. 

172 R. D. Q. Now in October, 1875, was not Ferry again elected 
treasurer ? 8 ; 


Mr. O’Brien: Objected to. The record shows. one 


173 R. D. Q. Do you remember it; were you there at that meet- 
ing when it was done, or was it after you came away ? 

A. I don’t remember. 

174 R. D. Q. What became of your 600 bonds? 

A. They were seized by the court and putin the Safe Deposit 
Company in a large trunk and ail locked up in it. I was there at 
the counting of them. 

175 R. D. Q. Who took them? 

A. I do not remember. 

176 R. D. Q. — ? 

A. A lawyer from Root’s office. They were brought up and 
1429 into a room outside of the safe deposit, in thesame building, 
and there turned over to the receiver, a man named Smalley, 

who run away—absconded. 

177 R. D. Q. Do you know where the receiver is? . 

A. I have not heard of him since. 

178 R. D. Q. Have you made any search to find him and bring 
him before the commissioner to be examined ? 

A. I have not. 

179 R. D.Q. You are simply informed that he has left the country ? 

A. Yes, sir. 
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180 R. D. Q. You have made no personal search and have not 
caused anybody to look for him? 
A. I have not, because the matter is between my lawyer, Hopkins, 
Mr. Hawkins, Mr. Root, and Gen. Sickles as to the settlement in 
court. I have no authority to do so. 
1430 181 R. D. Q. Could you go and find your bonds now? 
A. I don't know. 
182 R. D. G. You don’t know where they are? 
A. I only know where I saw them left. 
183 R. D. Q. State that. 
A. In the Safe Deposit Company. 
184 R. D. Q. Where is the Safe ＋ Company ? 
A. In the Equitable building, I think—in the Equitable Safe 
Deposit Company. 
185 R. D: E Who put them there —the receiver? 
A. They were there: I had them there. 
186 R. D. Q. You delivered them to somebody in obedience 10 
the order of the court? : 
A. I delivered them to the receiver and to Mr. Root’s representa- 
tive. | 
187 R. D. Q. Did you take any vouicher in any shape showing 
the delivery; did you take any receipt? 
1431 A. I had, I think, Mr. Eugene Kelly’s young man to go 
and count them over at the time and to be at hand. They 
» account to see that the number was correct; they counted 
em. 
188 R. D. Q. Were all the numbers of them taken down? 
A. I presume those gentlemen have got them. 
BENJ. RICHARDSON. 


Subscribed & sworn to before me this 12th day of Gct., 1881. 
JOHN A. OSBORNE, 
Adjourned to Friday, October 7th, 1881—at 10 o’clock a. m. 


1432 United States Circuit Court, Western District of Michigan, 
Southern Division. : 


AsHBEL Green and WILLIAM Bonn, Trustees, Complainants, 


againsi 
Tne Cuicaco, SAGINAW AND CANADA RatLroap Company, Deſend - 
ants. 
New York, October 7th, 1881—10 o’clock a. m. 
Present: Parties as before. 


BENJAMIN RICHARDSON, recalled and examined by Mr. Norris, tes- 
tified as follows: | 

189 Q. Captain Richardson, I show you a paper marked “ Exhibit 
6,” which purports to be a copy of a receipt from C. H. Smith, 
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deputy sheriff, for 2,974 bonds of the Chicago, Saginaw and Canada 
R. R. Co., dated August 11, 1876, given to John A. Elwell, 
1433 from whom the bonds were seized by attachment. (Paper 
shown witness.) I ask you if that paper is in the handwrit- 
ing of John A. Elwell ? 
A. It is. 
190 Q. And it was used as an exhibit in the case of Daniel E. 
Sickles and others against you ? 
A. Yes; I got it from Mr. Hawkins yesterday. 
191 Q. He is your solicitor? | 
A. My solicitor in the case. 


Mr. Norris: I offer the paper in evidence. 


(Said paper is marked “ Richardson’s Exhibit 100, of October 7, 
1881, J. A. O., S. E.“ j 


Mr. Norais: I also offer in evidence, on behalf of Benjamin Rich- 
ardson, the transcript of the record furnished under the act of Con- 
in the case of “ Benjamin Richardson against the Chicago, 
ginaw and Canada R. R. Co.,“ in the proceedings on the attach- , 
ment. 


(Said paper is marked “ Richardson’s Exhibit 101, of Octo. 7, 1881, 
J. A. O., S. E.“ 


1434 WILLIAM J. KRLL v, called as a witness on behalf of John ~ 
Bower & Co. and the estate of C. P. Dietrich, being duly 
s\-orn, testifies as follows: 4, 


eo 


Direct examination by Mr. Norris: 


1 Q. You have heretofore testified, on one or more occasions, in | 
this cause as a witness? g 
A. Ves, sir. 
2 Q. You have been connected with the defendant railroad cor- 
poration in this case? | 
A. I have. , 
3 Q. Your first connection was when? a 
A. Somewhere about the 11th of October, 1875— within a day or 
two after that time. 
4 Q. In what capacity did you then and there appear? 
A. Representing the estate of John Bower & Co. at that time. | 
Since then I have been representing the estate of C. P. Dietrich as 
well. ; 7 


official records of the company to have beon n in Octo- 
1435 der, 1875, at the Continental Hotel, in Philadelphia, who 
were present at that meeting? 

A. Captain Craw, F. A. Nims, E. P. Ferry, Mr. Shaw, of Saginaw 
(I do not remember his first name now); Benjamin Richardson, John 
A. Elwell, John F. Betz, Richard Penniston, Frank Bower, of John 
Bower & Co.; John O’Byrne, and myself. 


5 Q. Now, referring to the meeting and proceedings shown in the 
l 4 
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6 Q. Now, you became at that time connected with the company 
and you remained connected with the company in what capacity 
and for how long’? 

A. At that meeting I was elected a director. Before the meeting 
closed (the meeting was one that was continuous, several days)—be- 
fore the meeting was closed I was elected one of the executive com- 
mittee. January, 1876, following, I was elected president. I con- 
tinued so until, I think, 1878, perhaps, when I was elected treasurer, 

and I remained in that capacity to this time. 3 
1436 7. How many of those parties that appeared and partici- 

= in the proceedings of that meeting were bondholde 
if you know by subsequent information or by information acqui 


at that time or subsequent? 


A. Both from declarations at that time and subsequently I 
know Benjamin Richardson, F. A. Nims, E. P. Ferry, Mr. Shaw, 
John F. Betz, Frank Bower, Richard Penniston, John O’Byrne were 
all bondholders. 

8 Q. And the estate of C. P. Dietrich was also a bondholder? 

A. C. P. Dietrich was also a bondhulder—whom I name as being 
present on that day. 

9Q. What was the general object of that meeting when it was 
first called, as understood by all the parties that participated in it? 

A. It was to bring Captain Richardson and the Philadelphia par- 

ties together. We had never met previous to that time, and 
1437 while I think I would be ordinarily safe in saying that we 

did not know at that time that Captain Richardson had con- 
tributed any money, I feel perfectly safe, however, in saying that the 
amount was extremely limited, if any. When the meeting opened 
we then discovered that Captain Richardson, accordin to his state- 
ment and that uf Col. Elwell, did not know that we had contributed 
any money, and the result was very disagreeable and very noisy for 
some considerable time. Acting for John Bower & Co., I insisted 
upon having an adjustment of the amounts that each party had 
paid in up to that time, and really got all the —— and dis- 
cussions stopped until we should arrive at that conclusion. We 
were assisted, I remember, by Mr. Ferry, Mr. Nims, Col. Elwell. 

Captain Richardson overlooked it. He did not go into the 
1438 figures any, but overlooked it; and we then and there ad- 

justed the amount that each party had paid in. We discov- 
ered that the Philadelphia parties—which were then John F. 
Richard Penniston, John Bower & Co., and C. P. Dietrich 
first contributed a sum of $60,000; second, a sum of $50,000, and 
third, a sum of $12,000; being a total of $122,000. The amount of 
the payments of Captain Richardson was adjusted at the sume time, 
and the subsequent proceedings of that meeting were based _ 
each party coming in as equal in the amounts to pay thereafter; 
and the records, I think, will show that that was followed out all 
the way through. I embodied it in a resolution and offered it, and 
it was unanimously adopted ; and from that time on we went there 
to look to the general business of the railroad. 
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1439 10 Q. In adjusting between yourselves the respective 

amounts that had been advanced by these Philadelphia par- 
ties, how much was settled upon as the advance of John Bower & 
Co. and C. P. Dietrich ? 


Witness: Shall I look at this paper (showing a paper)? 
CounseL: You may, at any papers you have reference to. 


A. (After looking at said paper.) The amount agreed upon by 
John Bower was $37,500. 

11 Q. You mean agreed upon in his behalf? 

A. In his behalf; $37,500 up to that time. I particularly speak 
of previous to October 11th, 1875. 

12 Q. And for C. P. Dietrich up to that time the amount then 
agreed upon was what? 

A. The amount agreed upon for C: P. Dietrich up to that time 
was, I think, $17,000; but I am inclined to modify that a little after 

looking at a statement in which I find that we only make the 
1440 claim (I presume that we only made the claim) of Dietrich 

$15,000. I can readily understand why that is the case, but 
at the same time I do not know enough of it to give it as testimony. 
The $17,000, I am morally certain, was correct; $35,000 was for 
Bower and $17,000 was the claim for Dietrich at that time. 

13 Q. At that time (I refer to the Philadelphia meeting when this 
adjustment was made of the amount agreed upon) was either of the 
Bowers or Dietrich an officer in any way connected with the com- 

ny? 

A No, sir; never had been in no capacity. 

14 Q. Have you before you and can you produce vouchers, state- 
ments, from the papers of Bower & Co. showing their * 

A. I have vouchers that will partially cover that; vouchers 

1441 that will cover it all, but the first of them not being as com- 

plete as I would wish. John Bower, Sr., who at that time 
attended to this, has since died. 


Witness produces and’ offers in evidence and attaches hereto a 
paper, and states that the same is a correct statement of the debts 
and amounts of moneys from time to time paid by the firm of John 
Bower & Co. to and on account of the Chicago, Saginaw and Canada 
R. R. Company. 

(Said paper is marked Bower & Co.’s Exhibit A, of October 7, 
1881, J. A. O., S. E.“) 


15 Q. I see by the printed record of the case of Daniel E. Sick les 
& o'rs vs. Benjamin Richardson that J. Frank Bower, William 
Entermann, and John Bower, William Bower, Charles Bower, execu- 
tors, and Frederica Bower, executrix, of John Bower, deceased, 
composing the firm of John Bower & Co., were parties com- 
1442 ee > in the suit referred? 
A 


Ves. 
16 Q. Did you — in that litigation as agent and general 
manager for that Bower estate, and did you have any participation 
in it as agent and manager for C. P. Dietrich’s estate? 


— 
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A. Yes, sir. 

17 Q. Although not named as parties on the record, yet they were 
1 or expected to be, in the litigation the result of it ? 

A. Yes, sir. 

18 Q. What was the arrangement, if any, between you and the 
other complainant, Gen. Sick les, as to the basis in which you should 
contribute to the expenses of the suit ? 


Mr. O’Brien: Objected to us immaterial and irrelevant. 


A. You will find by the record, I think, that Gen. Sickles, John 
Bower & Co., and C. P. Dietrich are the original complain- . 
1443 ants, and it was then left open for others to come in. We 
simply understood, to stert with, that so far as Gen. Sickles, 
John Bower & Co., and ©. P. Dietrich were concerned, that we should 
commence suit without any specific understanding. But subee- 
uently Mr. Betz, who, I understand, had acquired the interest of 
Mr. Penniston, came in for himself and, I presume, Mr. Penniston. 
The arrangement carried out, but which was not made for a con- 
siderable time after, was that the four parties named, Betz, Pennis- 
ton, Bower & Co., and Dietrich, were to pay the legal expenses, and 
Gen. Sickles was to give his own time and attention and advice 
without charge. The basis that we settled upon—that we paid 

upon—was $50,000 for Bower & Co. and $17,000 for Dietrich. 
19 Q. And upon that settlement and arrangement, show- 
1444 ing the interest of Bower & Co. and Dietrich, was made by 

ourself, as agent of the parties, with Gen. Sickles? 
A. Yes, sir. 


Mr. O’Brien : I want it understood that all this is objected to. 
Mr. Norris: Yes; certainly. 


20 Q. Was that arrangement subsequently consummated on your 
part by paying the relative share of the legal expenses ? 

A. Yes, sir. I now want to qualify that. It just now occurs to 
my mind that that was at a time that Dietrich was on his bed sick, 
and I am not so sure about Dietrich coming into that immediate 
arrangement. I would weaken my positive assertion upon that 
somewhat; but so far as John Bower & Co. are concerned I posi- 
tively say that it was always upon the basis of $50,000, and they 

always paid it upon that basis. 
1445 21 Q. And your impression is that Dietrich always paid 
upon the basis of $17,000, but you are not quite so positive? 

A. Yes, sir; not quite so positive, because Dietrich was very sick. 

22 Q. In that ratio and in that proportion the Philadelphia par- 
ties contributed to this litigation here a sum generally, say, of $3,000? 

A. Yes. Ours was the proportion of $3,000, based upon our own- 
ership of $50,000 in the road. 

23 Q. And $17,000 to Dietrich ? 

A. Yes, sir. 

24 Q. And did you have the same understanding and agreement 
and relatively the same proportion in regard to the litigation in 
Michigan ? 
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A. Yes, sir; precisely the same. In that case I am positive that 
Dietrich participated to the extent of his claim. 

25 Q. The arrangement between you and Gen. Sickles was that 

in the Michigan litigation Dietrich should participate on the 
1446 basis of $17,000 and Bower on the basis of $50,000. ? 
A. Yes, sir; and did so pay. 

26 Q. About how much, in round numbers, have Messrs. Bower 
& Co. in.that proportion contributed to the Michigan litigation ? 

A. They paid their proportion of $500. 


Cross-examined by Mr. O’Brien: 


27 X Q. Calling your attention, Mr. Kelly, to the meeting of Oc- 
tober, 1875, at Philadelphia, you have stated who were present. Do 
— mean to be understood as saying that Mr. Nims, Mr. Ferry, and 

r. Shaw at that time held bonds? ? 

A. I am certain that the statement was made on their part that 
they had bonds, but I answered the question that I subsequently 
discovered that they did own them, or claimed to own bonds. 

28 X Q. I supposed they did not get them till afterwards, and 
that pe the reason of my inquiry. I have no personal knowl- 

ge. 
1447 A. It was a question of coming down to the bonds they 
advanced at that time, and we made a “ love feast” of it and 
adjusted all the claims of Richardson and the Philadelphia parties 
at that time. 

29 X Q. You say the Philadelphia parties were ignorant up to 
that time of the amount which Richardson had advanced ? 

A. Yes, sir. 

— Q. Supposing that if he had advanced any, it was a small 
sum 

A. Yes, sir; that was our information. 

31 XQ. What knowledge had you prior to that time, or at that 
time, of the number of bonds which he held? 

A. I had no knowledge at all prior to that time, and my recol- 
lection of the number at that time in no sense exceeded those held 
by the Philadelphia parties. It was understood we were even con- 

tributors and even owners. 
1448 32 XQ. When you say that you supposed he was secured 
the same way that they were, what security do you mean? 

A. By the bonds pledged as collateral. 

33 X Q. To what extent? How many bonds for the money, I 


mean? f 


A. I understand the question. The amount would be two for one. 
That was the understanding there, right through, that that was the 
amount we were to have. 

34 X Q. Was it known to any one at that meeting of the Phila- 
delphia people that he held 600 bonds for what he had advanced 
or claimed to have advanced ? 

A. Not to my knowledge. 

35 X Q. Future advances were to be secured by two bonds for 
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one—that is, bonds were to be taken as security at fifty cents om the 
dollar—and you wish it to be unde that whatever Rich- 
1449 ardson had advanced prior to that time had been secured in 
the same way? 
f A. Yes, sir; that was our understanding—my understanding, at 
east. 
36 — Q. That was the way the Philadelphia people had been 
secured ? | 
A. Yes, sir. 
Redirect: 
37 R. D. Q. At that meeting in Philadelphia Nims, Ferry, and 
Craw were old original officers of the company, were they not? 
A. Yes, sir. 
= D. Q Having been with the corporation from its organiza- 
tion 
A. So far as I know or understood. 
39 R. D.Q. And at that meeting they had present the official 
ys : records which has been put in evidence here ? 
. Yes. : 
40 R. D. Q. Elwell was also there present, and he was an old 
officer of the company—since March, 1874? 
1450 A. He certainly was an officer of the company; how long 
I did not know. 
41 R. D. Q. Well, from and after the time which his contract 
bears date? | 


A. Yes, sir. 
Adjourned to 2 o’clock p. m. this day. 
1451 New York, October 7th, 1881—2 o clock p. m. 


Present: Parties as before. 


Joun F. Betz, called on behalf of the estates of John Bower & 
Co. and C. P. Deitrich, being duly sworn, testifies as follows: 


Direct examination by Mr. Norris: 


1Q. Mr. Betz, from an account put in during the taking of the tes- 
timony before this commissioner on a former occasion, in the testi- 
mony of your book-keeper, Mr. Von Nieda, he furnished a state- 
ment on behalf of the Philadelphia parties, taken from your books, 
as to the divers loans and transactions which you had had with the 
Chicago, Saginaw and Canada railroad, in which were the following 
entries: 


“July 18th, 1873. 5 


Cash from John F. Bei. $16,000 00 
Derne 16,000 00 
Richard Penniston & Co 4 4 
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followed in September, 1873, by first-mortgage gold bonds of the 
Chicago, Saginaw & Canada railroad, viz., “ 120 bonds, number- 1 to 
120, for $1,000 each ; 8 bonds, number- 171 to 176 and 179 and 180, 
for 1,000 each.” I now ask you who delivered those bonds to you ? 

A. Capt. Craw. 

2 Q. He was then president of the railroad company? 

A. Yes, sir. 

3 Q. And where did he find them? 

A. It was either the Equitable building here or some other; I 
could not say positively which it was, but I know we went there, 
and we were down in the basement of the building of some trust 
company. 

4 Q. Where they appeared to be on deposit? 

A. Yes, sir; there were a great many at the time besides 
1453 those. ä 

5 Q. At the time you made the loan, which appears to have 
been in July, 1873, there were no bonds, as I understand it, then com- 
pleted, but there was an agreement between you and Capt. Craw, 
president of the road, that these bonds would be afterwards com- 
pleted and delivered to you? 


Mr. O’Brien : Objected to as leading; the witness has said nothing 
of the kind; the counsel should ask for facts. 


6 Q. State what was the original transaction between you and 
Capt. Craw as to that $60,000 first loan. 


Mr. O’Brien: Objected to. It is not competent; there is better 
evidence. 


A. Capt. Craw and, I think, Mr. Nims were in Philadelphia prob- 
ably 3 dozen times or a dozen times (I don’t know how 
1454 often) and somebody else from Michigan, but I do not re- 
member the name. They wanted to make these negotiations. 
It stack for quite a long time before it was consummated, and finally 
it was consummated. I am not positive whether Mr. Nims was 
there at the time the money was paid, but I know that Capt. Craw 
was there. These bonds were in New York, as Capt. Craw said ; they 
were not, I believe, quite completed, or at least were not signed hy 
somebody here. 
7 Q. The trustees? 
A. Trustees Green and Ashbell. I know that we went there to 
see those parties—Green and Ashbell—at the time we came here. 
8Q. Ashbell Green and William Bond are the trustees? 
A. Yes; that is it. From there we went to the Equitable 
1455 build-, or wherever it was, and we received those bonds after 
Mr. Craw had sent them. 
9 Q. That was some months after the loan? 
A. Yes, sir. 7 
10 Q. At the time the loan was made did they furnish you any 
further collateral to the bonds than the promise to furnish you the 
bonds by and by ? 


— —— . 
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A. They furnished these “aid notes”—those I received right 
away—100 notes. 

11 Q. As collateral, until they could give you the bonds? 

A. Yes, sir. 

12 Q. These “aid notes have remained in your possession since? 

A. Yes, sir. 

13 Q. And you now produce them? 

A. I have brought them on, the same as I brought all the other 


papers. . 
Mr. Norris: I offer said notes in evidence. 


1456 Said notes are attached together and made one exhibit and 
15 1 Exhibit 100 Notes, Betz Exhibit C, October 7th, 1881, 


14 Q. Referring again to the account rendered by Mr. Von Neida 
from your books, March 10, 1874, as to the 850,000 loan, and a de- 
livery to you of 100 bonds of the company —where were those bonds 
delivered and by whom? 

2 7 y impression is that they were delivered at the Continental 
otel. ' 

15 Q. By what officers of the company ? 

A. Mr. Craw was there, and I think Mr. Ferry. 

16 QC. The treagurer of the company? | 

A. The treasurer of the company. I remember there was a meet- 
ing there. I was there once or twice. 

17 Q. Referring to the third transaction which you had with the 
corporation, May 15, 1875, a loan of $12,000, and the receipt by you 
of 22 bonds as collateral, the numbers being given in Mr. Von 
Neida’s report—where were these delivered to you and by whom, if 
you remember? 

A. I really do not remember where I got them. It was either 


- through the treasurer or Capt. Craw. I didn’t receive any of any- 


body else that I know of, but I could not say whether it was at the 
Continental Hotel or at my house. 

18 Q. It was either one or the other? 

A. Yes, sir. 


1457 Cross-examined by Mr. O’Brien: 


19 XG. These aid notes that have been put in evidence you 
never have made any use of? . 

A. No, sir. 

20 X Q. Was it then contemplated to build the railroad through 
to Fruit-port, so as to make its advantages available? 

A. Yes; and they wanted to get themselves money so as to pay 
us off, for Mr. McChesney was in London at the time. I think that 
part of our money went out there to pay some of the 3 and 
then we were to give those notes back to the company. They really 
belonged to the company. 

0 32 You mean when you received your pay? 

. Yes. 
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22 X Q. You did not furnish all the money that was contem- 
plated, did you—the $66,000 or thereabouts ? | 
A. $60,000 ? 
1458 23 X Q. No; I mean the last. 
A. No. 
24 X Q. You did not furnish it? 
A. No. This was in the first transaction. 


Mr. Norris: Counsel is referring to the 11th of October, 1875. 
Witness: No, we did not furnish that. 


25 X Q. Can you give us, respectively, the numbers of the three 
different batches? . 

A. I think we can; I think they are numbered in our account, 
but I could not do that myself. ‘ 

26 X Q. The money furnished by Bower & Co. and Dietrich went 
through your hands, didn’t it? ; 

A. No, sir; it did not go through my hands. I think we were 
all present when it was paid; it did not go through my hands ; 
maybe part of it might have gone through, but not that I remem- 
ber, though. 

27 X Q. This statement which Mr. Norris has called your 
1459 attention to is from your books, isn’t it? 
A. Yes, sir. 

28 X Q. How comes the entire transaction to be on your books, 
if the money did not pass through your hands? 

A. The reason was that there was an agreement with this Phil- 
adelphia party, and I handed the agreement with the. whole trans- 
action to the book-keeper and he put it in shape in that way-—what 
each party had to pay. At one time they paid $17,500 and I only 
paid 88,000. 

29 X Q. Then this does not represent what money went through 
your hands, but only such portion of it as you paid? 

A. As I paid; yes, sir. It represents the transaction with the 

party. We three parties went in. 
14600 30XQ. Then you have no personal knowledge of any 
payments that were made except your own? 

A. — my own; but still in my mind I do not doubt but 
what they have paid the same as I did, although I cannot tell. I 
have seen some of their cheques, and I know it is paid. I do not 
believe it went through my hands, and I could not see it. We gen- 
erally were —— when it was paid; we were all present, as a gen- 
eral rule, I believe, most every time; I would not say every time, 
but nearly every time. In the first transaction we were, and when 
the $50,000 was paid then we were present too. I saw the cheques 
and money given, and they received their notes and I received mine. 


Redirect: 


1461 31 R. D. Q As matter of fact, were not all these bonds de- 


livered to you, and did you not hold them up to the time 
that they were put in evidence here in your custody, although you 
yourself had not furnished all the money? 


— * 
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A. The 200 bonds I know I had; I think I had them all. I am 
not * positive, but I think we had them in the Fidelity —not in 
the Fidelity, but in the Guaranty Trust — 

32 R. D. Q. You had them all, and on a former time when you 
were examined you produced all of them? 

A. I think I did. I think that is the way it was done. 

33 R. D. Q. And you kept upon your books a minute of the dif- 
ferent interests of the parties in these bunds for the purpose of mak- 

ing at the proper time the necessary delivery ? 

1462 A. That is it. When we came over from Philadelphia to 
New York I would not be positive whether I had them all 
then or not, but I know I had them all. I had them in the trust 
company. 


Recross : 


34 X Q. Haven’t you bought from Mr. Penniston his interest in 
this business ? : 
A. I have. 


J 


37 X Q. But what did you pay him for his interest ? 
A. That is what I paid him. 
38 > Q. You forgave him a debt of $15,000? 
. Yes, sir. . 
39 X Q. The debt was not worth $15,000, was it—the debt to you? 
He was not able to pay it? 
1463 A. No; not in cash money, he was not. 
40 X Q. I suppose that if he had paid you $5,000 in money 
you would have taken it instead of this? 
A. No; because I had it in my hands all the time. 
41 XQ. Wouldn’t you rather have had $5,000 in money than bis 
interest in this business ? ; 
A. No; I was not quite so hard up as all that. 
42 X Q. Penniston in the meantime had become irresponsible? 
A. Yes. I don't think that Penniston is worth as much money 
now; I don’t think so. 
43 XQ. You held these matters as collateral, then, for the debt 
owed you? 
A. Yes, sir. 
44 XQ. And you finally closed it out? 
A. I finally closed it out and gave him some more money, 
1464 and then finally I took it. He was poor and wanted some 
money, and I told him I. would not give him any more unless 
he wanted to sell it. 
45 X Q. I don’t want the conversation ; I want the fact. | 
A. That is the fact. | 
46 X Q. Wasn’t there a sale of all these bonds in Philadelphia at 
one = 8 or somebody —a public sale? 
8 


> 
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A. I think there was. 
47 XQ Where was that made? 
A. I think that was made by Thomas & Son. 
48 X Q. Who are they? 
A. People that sell property. 
49 X Q. Auctioneers ? 
A. Auctioneers; yes. 
50 X. Who bought them in? 
A. A man by the name of—I don’t know his name. Mr. Kelly, 
I guess, knows the name. 
51 XA. Who is he? What does he do? 
A. I don’t know. : 
52 X Q. Don’t you know his business? 
1465 A. No. 
53 X Q. How much did he bid for them ? 
A. That I don’t know. 
54 X Q. Give us your best recollection. 
A. I think probably $1,000 or over; I don’t know what it was. 
m4 4 Were they delivered to him? 


56 


A. 
5 
A. I was. 

58 X Q. Cannot you recollect a little more closely the amount 
that was bid for them ? 

A. No; I really could not. I did not take particular notice, but 
I knew it was not much. 8 


By Mr. Norris: 


59 Q. What is the full history of that sale? 
A. Well, I really do not know. There was something in 
1466 relation to those bonds. I think it was on account of the 200 
bonds, or, at least, we had some matter that Mr. O’Brien and 
a party thought we had better have them sold, so as to get the titles 
for the money that we had advanced—for the $11,000 or the $33,000 
or something of that sort. 
60 Q. What bonds were sold ? 
A. The 200, I know, were suld. I don’t know whether the others 
were sold or not. 
61 Q. Only the 200 that vou held in trust? 
1 That is my impression. The 200 that we held in trust were 
sold. 
62 Q. How came they back into your possession again aſter they 
were sold? 
A. I paid him the money for it. 
63 Q. You took his bid? 
A. Yes. 
64 Q. Then you became the purchaser of all the bonds 
1467 that — sold by these auctioneers after the auction sale, did 
you 


X 
es. 
X Q. Then you haven't had them always in your possession ? 
Excepting that time. 
1 Q. Were you present when the sale took place? 


— 
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A. Either I did alone or Bower & Co. and myself. I don’t know 
how that was. 

65 Q. Either you or Bower & Co. and you together became the 
— by purchase of the man who bought them at the auction 
sale | 

A. Yes, sir. . 

. 1 After that you produced them and put them in evidence 
ere 

A. Ves; that was some time beſore. I don't know how long. 

67 Q. So that at the time you produced them and put them in 
evidence here you were the holder of them ? 


Mr. O’Brien: Let the witness testify. 


68 Q. I want to know whether at the time you produced them 
and put them in evidence here you were the owner of them by 
purchase of the man who bought them at auction. 

A. Yes, sir. 
1468 69 Q. You bought back from him all that he bought? 
A. Yes, sir. | 

70 Q. Your theory being that it was — in order to get a 
perfect title to the 200 bonds, that there should be some such sale? 


(Objected to as leading. Question withdrawn.) 


By Mr. O’Brien: 


71 X Q. Did you tell me when that public sale took place? 

A. No; I did not. 

72 X Q. Give it as fully as you can. 

A. Some three years ago, I guess; probably that; I could not tell 
you. 

73 X Q. How long did the man hold them ? 

A. Not long; I don’t know. 

74 X Q. That is not very definite. Please tell us the fact. 

A. I don’t know whether it was a day or a week; I could not say; 
I don’t think it was over a week. 

75 X Q. How much money did you pay him to get them ? 
1469 A. A little over $1,000, or perhaps $2,000; I could not say; 
I know it was somewhere about that. 
ns > Q. Was it any more than he paid for them ? 
No. 

77 XQ. The same? 

A. About the same. ' 

aa Q. You are not positive as to the number that was actually 
so 

A. No; I am not. 

79 X Q. Suppose the facts should appear that the whole 440 (I 
think that is the number you had) were sold; what should you say? 

A. That I could not tell; I could not tell whether they were or 
not. I really do not remember whether the 200 were sold or what 
were sold; I could not say. 


628 BENJAMIN RICHARDSON 4 HENRY DAY, &C., vs. 


By Mr. Norris: 


80 3 Did you give the name of the auctioneer that sold 
them? 
1470 A. I think it was Thomas, but I don’t remember now. 
81 Q. What is Thomas’s address? 

A. It is on Walnut street—no, I think it was Mr. Freeman. 

82 Q. Where is his address! 

A. On Walnut street between 3rd and 4th streets or 4th and 5th 
streets. 


1471 WILLIAM J. KELLv, recalled and examined by Mr. Norris, 
testifies as follows: : 


42 Q. I show you a memorandum of an agreement made the 10th 
day of April, 1876, between the Chicago, Saginaw and Canada Rail- 
road Company, of the one part, and Richard Penniston, C. P. Diet- 
rich, Henry Tagg, and John Bower & Co., executed by Edward L. 
Craw, president of the Chicago, Saginaw and Canada Railroad Com- 
pany (paper shown witness), and I ask you if you know the signa- 
ture of said Craw which purports to be signed on that paper. 

A. Yes, sir; I recognize that as the signature of Craw, to the best 
of my knowledge and belief. The second signature I do not know. 

43 Q. You have been familiar with his handwriting ? 

A. Yes, sir. 

44 Q. In your connection with the railroad company ? 
1472 A. Yes, sir. 1 
45 Q. And you believe that to be his signature? 

A. Ves, sir; I liave received a large number of letters from him, 

and I have seen him sign his name quite a number of times. 


Mr. Norris: I offer said paper in evidence. 


(Said paper is marked John Bower & Co.’s Exhibit“ F,“ of Oc- 


tober 7th, 1881, J. A. O., S. E.) 


46 Q. I show you a letter dated August 3rd, 1874, addressed to 
John O’Byrne, ” sa No. 514 Walnut strect, Philadelphia, purport- 
ing to be signed by E. P. Ferry, treasurer of the Chicago, Saginaw 
and Canada Railroad Company (paper shown witness), and I ask 
you if you know his signature. 

A. I believe I do. 

47 Q. Is that his genuine signature ? 

A. It is, to the best of my belief. 


Mr. Norris: I offer said paper in evidence. 


1473 (Said paper is marked “John Bower & Co.’s Exhibit G, 
October 7th, 1881, J. A. O., S. E.”) 


48 Q. I show you a letter dated April 8th, 1874, addressed to John 
O’Byrne, Esq., 514 Walnut street, Philadelphia, Pennsylvania, pur- 
porting to have been signed by Edward P. Ferry, treasurer of the 
Chicago, Saginaw and Canada Railroad Company (paper shown wit- 
ness), and I ask you to identify that signature. 


—— . ü 
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— is the signature of Edward P. Ferry, to the best of my 
iel. 


Mr. Norris: I offer said paper in evidence. 


(Said paper is marked “ John Bower & Co.’s Exhibit H, of Octo- 
ber 7th, 1881, J. A. O., S. E.“) 


50 Q. I show you a memorandam of agreement made between E. 
L. Craw, C. P. Dietrich, John Bower & Co., and others, and 
1474 also a letter attached, of the date of February 20th, 1874, ad- 
dressed to John O’Byrne, of Philadelphia, signed Edward P. 
Ferry, treasurer (paper shown witness), and I ask you to — as 
many of the signatures attached to that paper as you are capable of 
doing from your knowledge of the handwriting of the parties who 
purport to have signed it. 
A. In the case of the letter of 1 to O' Byrne, dated February 
20th, 1874, these two signatures of E. P. Ferry, treasurer, and on 


this sheet, I believe to be the signatures of E. P. Ferry. In the case 


of the agreement, the signature of C. P. Dietrich I believe to be C. 
P. Dietrich’s signature. Henry Tagg I know nothing about and I 
cannot say a word about his signature. As to John F. Betz, 
1475 I believe that is his signature. John Bower I believe to be 
John Bower’s signature; E. L. Craw I believe to be E. L. 
Craw’s signature, and, further, on the next sheet, E. L. Craw again 
I believe to be E. L. Craw’s signature. 


Mr. Norris: I offer that in evidence. 


(Said paper is marked “John Bower & Co.’s Exhibit K, October 
7th, 1881, J. A. O., S. E.“) 


51 Q. Do you know when John Bower died? 

A. Ves; February, 1875. ; 

52 Q. Do you know who represents his business and property? 

A. His executors and trustees. 

53 Q. Can you name them? 

A. There are four: John Bower, William Bower, Charles Bower, 
and Frederica Bower—three sons and the mother. Since that time 
John Bower, Jr., has deceased—I think some two years ago—leaving 
now Charles Bower, William Bower, and Frederica Bower. 

54 Q. Were there any other members of the firm of John 
1476 Bower & Co. than John Bower and William Entemmann? 

A. John Bower, Frank Bower, and William Entemmann 
com the firm. 

55 Q. That firm continued to do business after John Bower's 
death? 

A. Yes, sir. 

56 Q. Under the same name? 

A. Yes, sir; it remains so until this day. 

Pe Q. Who are the present partners, successors to John Bower & 
A. His trustees and executors, Frank Bower and William Entem- 
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mann. It has not been changed except his trustees and executors 
take his place. 
58 Q. John Bower left a will, then ? 
A. Yes, sir. 
59 Q. Under that the executors and trustees continued the busi- 
ness in the name of the old firm? 
A. Yes, sir. 3 
60 Q. Do you know anything as to the estate of C. P. Dietrich? 
A. Yes, sir. 
1477 61 Q. Who represents that? 
A. Colonel Boyd is his executor. 
62 Q. Do you remember his first name? 
A. I do not; I don’t know that I ever knew it. 
63 Q. Whatever money was advanced by C. P. Dietrich now 
properly, if allowed in this case in the litigation, belongs to his es- 
tate? 


A. Yes, sir. 

64 Q. Do you know whether C. P. Dietrich left any will or not? 

A. He aid, I believe. 

65 Q. And Boyd is the executor of the will? 

A. Yes, sir. 

66 Q. He did not die intestate? 

A. No, sir; he left a will, I believe; I don’t know any further 
than Boyd himself told me so. 


Cross-examined by Mr. O’BRIEN : 


67 X Q. Mr. Kelly, do you know anything about Exhibit K? Do 
you know anything about the facts contained in it or what 
1478 was done in pursuance of it? 
A. No, sir. 


1479 Jonx F. Betz, recalled and further cross-examined by Mr. 
O’BRIEN: . 


4 nd. (Witness is shown Exhibit K.) Have you read it? 
. I have. 

84 X Q. Do you know whether Craw furnished the security—the 
mee the completion of the first twenty miles of railroad 

y the Saginaw Valley railroad, or anybody else? 

A. I do not. 

85 X Q. You do not know? 

A. No, sir. 

86 X Q. What has become of the $500,000 of stock provided that 
you should have? 

A. I don’t know; I know that we received 80 shares or something 


like that. 


87 X Q. Is that all you know about the stock ? 

A. We received some, but how much I don’t know. 

88 X Q. State as nearly as you can. 

A. I think, if Iam not mistaken, I received some 300 shares. 
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1480 This paper says 175 shares, John Bowers, and 80 shares is 
here for Betz in pencil. 

89 X Q. Do you know whether the stock referred to in Exhibit 
F“ was issued and delivered to the parties as therein set forth ? 

A. I only know this, that we received some stock at the Conti- 
* nental Hotel; I don’t know now much it was; that is my best 
knowled i ‘ 

90 X Q. Exhibit K, however, provides that you should receive 
$100,000 of the bonds as collateral to the note as a bonus. Did you 
ever receive those, other than as you testified? 

A. No; not the bonds. 

91 X Q. It also provides that you should receive $100,000 of bonds 
| in addition as a forfeit in case Craw should fail to comply with the 
: other terms of this Exhibit K. 

A. * havent received any bonds except the 200 that I remem- 
r. 
1481 92XQ. 200. 
A. 200 bonds at the time of this $50,000 transaction. 
93 X Q. Do you know when that agreement was made except with 
reference to the letter which is attached to it? 
| 7 if it was made it must have been at the Continental 
otel. 
94 X Q. Have you any means of saying when it was made except 
as that letter states it? : 
4 A. Ihave not. Some of these papers or agreements were drawn 
up at the time; I don’t know who drew them, and I don’t know 
4 much about them, in fact; they handed them to me and I took them 
home and gave them to the book-keeper. 
95 XQ. k at the endorsement at the back of Exhibit K, in ink, 
and tell me if you know whose hand writing it is. 
A. I don't know. 
1482 96 X Q. Look at the writing on the bottom of the second 
page, or at the top of the third „signed by E. L. Craw, 
and = whether you think it is the same handwriting. 
A. Well, I don’t know; it looks to me somewhat like it; I could 
not sy whether it is or not. a 
97 XQ. What is your best opinion about it? 
A. It looks a deal like it, so far as the ink is concerned; I 
was looking for the B,“ but I do not see any B“ in here; I could 
not say whether it was or not, although it looks like it; that is ali I 


— 1 


can say. | 
1488 Mr. O’Brien: I want to recall Captain Richardson for a 
ae ti single word on cross-examination. 


BenJAMIN RICHARDSON, recalled and cross-examined by Mr. 
O’BRIEN, testifies as follows: 


192 X Q. I asked you yesterday to hunt for a certain stubbed 
— * book and cheques paid for $1,800 and $300; did you bring 
at 
A. I did not. 
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193 X Q. Did you make any search? 
A. I did not; I never thought of it afterwards till this moment; 
it never crossed my mind; I will look to-night. 

194 X Q. If that cheque book was at your house in November, 
1880, as testified to by Colonel Elwell, do you think it is there now ? 

A. I don’t know. , 

195 X Q. Will you, between now and 10 o clock to-morrow morn- 
ing, make a search for those? 

1484 A. I promised you I would —— and I will; I never 


thought of it from that time till now. 
BENJAMIN RICHARDSON. 


Subscribed and sworn to before me this 11th day of Oct., 1881. 
JOHN A. OSBORN, 


Special Examiner. 
Adjourned to Saturday, October 8th, 1881, at 10 o’clock a. m. 


1485 United States Circuit Court, Western District of Michigan, 
Southern Division. 


AsHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
against 


THe CuicaGo, SAGINAW AND CANADA RAILROAD Company, De- 
fendants. 


New York, October 8th, 1881—10 o’clock a. m. 
Present: Parties as before. 


CHARLES B. ALEXANDER, being duly sworn, testifies as follows: 


Witness: I reside in the city of New York, and have been since 
the execution of this mortgage the counsel of the trustees, Ashbel 
Green and William Bond, appointed therein, and have during that 
time kept a continuous record in my office of the transactions of 
the trustees relating to the mortgage. My attention has been 

called to the receipt dated August 11, 1876, given by James 
1486 Fay, deputy sheriff, in the case of Benjamin Richardson 

against the railroad company, and in particular to the state- 
ment, made on the back of said receipt, that he seized bonds num- 
bered 6001 to 6050, inclusive, & bonds 6501 to 6550, inclusive. I 
at once, upon having my attention called to this receipt, turned to 
the record which I have mentioned, and I find that at the time of 
the signing of the certificate by the trustees on each occasion a 
record was made in its proper place of such signing, and that it 
appears from such record that bonds only to the amount and number, 
inclusive, of $5,500,000 were ever authenticated by them. They ap- 
pear to have been so authenticated on three or four different occa- 
sions, on each occasion the next consecutive numbers being authen- 
ticated in their regular order until that number of 5500 was reached, 


tr 


at which time the record stops. I have made inquiry of 
1487 Mr. Root, who is supposed to control the bonds so mentioned in 

the receipt, and he states that they are in the hands of a re- 
ceiver, of whose whereabouts he is ignorant, and that the trust com- 
pany will not recognize the order of any one, except the receiver, in 
obtaining access to them. Mr. Bond, one of the trustees, is in Eng- 
land; and I have made inquiry of Mr. Green, who informs me that 
his only remembrance of the subject is in accordance with the entry 
in the register. This is the first time that any suggestion has been 
made of any greater number of bonds having been authenticated 
than the number I have mentioned which has come to the knowk . 
edge of the trustees. 


By Mr. O’Brien: 


1 Q. In brief, then, I understand the statement to be that the 
trustee signed in all 5,500 bonds and no more, whatever the numbers 
may be upon the face of the bonds as signed ? 

A. My statement is more: than that; it is that the record shows 
that bonds of the numbers 1 to 5500, inclusive, only were signed, 


Witness: I have since examined the box. I produce a memo- 
randum of the numbers. Where the bonds were in consecutive 
blocks I did not count each ; where they were loose or in odd lots I 
counted them. I am satisfied that it-contains the numbers. 

CHARLES B. ALEXANDER. 


Subscribed & sworn to before me this 13th day of Oct., 1881. 
JOHN A. OSBORN, 


1488 Bensamin RicHarpson, recalled and examined by Mr. 
Norris, testifies as follows: 


196 Q. I show you a letter, of date March 11, 1876, addressed to 
Captain Benjamin Richardson, No. 692 Eighth avenue, New York, 
and signed Win. J. Kelly (paper shown witness), and ask you if that 
is an original letter received by you from Mr. Kelly in due course 
of mail. 

A. Yes, sir. 


Mr. Norais: I offer that in evidence. 


(Said paper is marked “ Richardson’s Exhibit No. 102, of October 
8, 1881, J. A. O., S. E.“) 

197 Q. I show you a letter, dated St. Louis, February 2, 1877, upon 
two sheets, signed John A. Elwell (paper shown witness), and ask 
you if the letter is in the handwriting of said Elwell and was re- 
ceived by you from him in due course of mail. 

A. Yes, sir. 

Mr. Norris: I offer that in evidence. 


(Said paper is marked “ Richardson’s Exhibit No. 108, of October 


8, 1881, J. A. O., S. E. 
BENJAMIN RICHARDSON. 
80—181 
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Subscribed & sworn to before me this 11th day of Oct., 1881. 
JOHN A. OSBORN, 
Special Examiner. 


1489 Jon DA vinsox, recalled and examined by Mr. Norris, 
testifies as follows: 


181 Q. (Paper shown witness purporting to be the receipt of cer- 
tain bonds attached in the case described in the paper). I ask you if 
that is an original paper, and if you are familiar with the signatures 
of the parties purporting to have executed it? 

A. Yes, sir; Iam. The body of the paper is in the — 
of Mr. Gwillim, the attorney who appeared for the company» an 
the signature is the signature of Deputy Sheriff Charles II. Smith. 

182 Q. The endorsement on the back? | 

A. As to the endorsement on the back, I could not state abso- 
lutely that it is Mr. Elwell’s writing, but it is iny very best im- 
pression—[On margin: ] J. A. O.—and belief that it is Mr. Elwell’s 
endorsement upon the back—that is—[On margin:] J. A. O.—of 
the number of bonds. 


Mr. Norris: I offer that in evidence. 


(Said paper is marked “ Richardson’s Exhibit No. 104, October 8, 
1881, J. A. O., S. E.“) 


1490 WrTNxSss: I have also another original paper signed by 

Smith and in the handwriting of Mr. Gwillim. I have just 
obtained this from Mr. Gwillim, who appeared for the company. I 
went over to his office, and this is the paper here. (Witness on 


a paper.) 
Mr. Norris: I offer that in evidence. 


(Said paper is marked “ Richardson’s Exhibit No. 105, of October 
8, 1881, J. A. O., S. E.“) 


183 Q. I show you a letter dated New Vork, July 22nd, 1876, ad- 
dressed to R. B. Gwillim and signed John A. Elwell, secretary of 
the Chicago, Saginaw aud Canada Railroad Company (paper shown 
witness), and I ask you to identify the signature and state from 
whose custody you procured it and brought it here. 

A. I went to Mr. Gwillim’s office about ten minutes ago, because 
I thought that the other exhibit just put in evidence was his writing, 

and, to make sure of it, I went to ask him. I asked 
1491 him to please look over the papers in the suit and see if 

there was any paper bearing upon the subject of his employ- 
ment, and he handed me this letter dated July 22, 1876. 

184 Q. Which you know to be his handwritin 

A. Which I know to be the handwriting — 
Elwell. Shall I read it? 

CounsEL: You can read it. 


? 
signature of Mr. 


ie, ~ 

* 4 N 
* * : . 
* „ a 


Witness (reading): 


R. B. Gwillim, Esq. 


“ Dear Sin: I spoke to you the other day in relation to the mat- 
ter of Benjamin Richardson — the — Saginaw and 
Canada Railroad Company, Mr. R. having entered suit against the 
company for non-payment of certain promissory notes held by him. 

. & R. Davidson are his attorneys. I was served with no- 
1492 tice of suit the 17th inst. and believe we have twenty days 
in which to file an answer. I do not know what defense to 
make, for the company owes the money to Mr. R., but would like 
to have you appear in behalf of the company. Perhaps you had 
best confer with J. Davidson, Esq., and have the day fixed for ap- 
pearance. I shall start this p. m. for the West, but will endeavor 
to return here about 5th or 7th of next month, and meantime leave 
the matter in your hands. 
“Yours truly, JOHN A. ELWELL, 
“Secretary C., S. & C. R. Rd Co. 


„P. S.— The company is not very flush, and you must make your 
charges moderate. ** 


“ New York, July 22nd, 1876. 


Mr. Norris offers said paper in evidence. It is marked Richard- 
son’s Exhibit 106, Octo. 8, 1881, J. A. O., S. E.“ 
JOHN DAVIDSON. 


Subscribed & sworn to before me this 12th day of October, A. D. 


1881. 
JOHN A. OSBORN, 
Special Examiner. 


Mr. Norris announces that he has no further testimony to offer. 


1493 Mr. O’Brien now calls DANIEL. E. Sicxues, who, having 
i being heretofore sworn in this cause before me, testifies as 
Ollows: 


Direct examination by Mr. O'BRIEN: 


1 Q. General Sickles, were you present yesterday when Mr. Kelly 

gave a evidence ? 
No. 

2Q. Have you heard read a portion of it relating to some ar- 
rangement being made with reference to the division of expenses 
in the suit in New Vork against Richardson & others, and also in 
this suit in Michigan ? 

A. Ves. I have heard it read now. 

3 Q. Won't * state your version of that arrangement, if there 


was any such 
A. There was no arrangement in the eurlier stage of the proceed- 
ings which I have any recollection of, and I am quite sure there 
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was none; but some time in 1878, the case requiring a good 
1494 deal of my time and attention, I informed one or more of 
these parties (who were then visiting me at my residence, in 


Madison avenue) that I thought they should pay the attorneys’ fees. 


here in this New York suit as an offset to the time and attention I 
was obliged to give to the case, for which I of course could make no 
charge, to which they at once assented. I do not remember pre- 
cisely who was present, but i think Mr. Kelly, and probably Mr. 
Betz, and perhaps Mr. Bower. I do not remember ever to have met 
Mr. Dietrich. I donot remember to have met any of the gentlemen 
except those I have named; but with reference to the —— 
which each should contribute I know nothing of that. They made 
arrangements among themselves as to the basis upon 
1495 which to contribute. I knew nothing of that. I have never 
occupied myself at all with their relative claims. That was 

not a question that had to be considered in the New York litigation. 
My attention was called to that in the earlier part of this—[On 
margin id J. A. O.—year by Mr. Root. | 

40, hat claims do you refer to? 

A. Their claims as bondholders. 

5 Q. Proceed. 

A. And with reference to the Michigan litigation, so far as it in- 
volved opposition to Mr. Richardson’s demands, the same arrange- 
ment existed. 


(By Mr. Norris:) 


6 Q. I do not understand what idea is conveyed by that. 
A. I mean to say that the Philadelphia parties, as bondholders, 
had a common interest with me in opposing what we all re- 
1496 garded as the unwarranted demands of Mr. Richardson, and 
to that extent, and to that extent only, we co-operated in a 
united opposition to Mr. Richardson’s demands. 


(By Mr. NonkRIS:) 


7Q. But their common interest, they simply claim, was based 
upon the ratio of money which each had involved ? 

A. That I know nothing about. That they = among them- 
selves—the proportion which each contributed. I did not enter into 
that. They were only my—[{On margin:] J. A. O.—associates in 
the Be against Mr. Richardson. I knew them as a—[On mar- 
gin:] J. A. O.—group only; they were as one party—one set of asso- 
ciates—and among eA margin:] J. A. O.—they con- 
tributed to pay the expenses to which I have referred. i . 

8 Q. You say that the question of their claims as against the 
road as 1 has been wasted somewhat during the past 

year! 
1497 A. Ves, sir. 
9 Q. Won't you state what there is on that subject ? 

A. My attention was called to their attitude as bondholders and 
cluimants against the company in the early part of this [On mar- 
gin:] J. A. O.—year. 


——Ü—ä— —7—³0] ... —— 2 
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By Mr. Roor: 


10 Q. [Erased in copy.] [On margin:] J. A. O. 

11 Q. I think that was 1881. 

A. Was it? Possibly it was 1881; yes, it was 1881 —early in 
1881. I learned that they desired to he 1 by their own 
attorneys with respect to their claims as bondholders aguinst the 
company, in which I acquiesced, recognizing the propriety of every 
one being represented by his own attorney as a claimant under the 
mortgage. 

12 Q. How did you say you learned this? 

A. I learned it from Mr. Root, who represented them here and 

myself also in the New York litigation against Mr. Richard- 

1498 son. Mr. Root had heard from them to that effect ; they had 
informed Mr. Root that they desired to be represented by their 

own attorneys, to which Mr. Root called my attention. I ized 
the propriety of their—{On margin: I J. A. O.—action and told Mr. 
Root that he could inform them that I concurred in their H On mar- 
gin:] J. A. O.—view, and informed Mr. Root also that he would 
decide, therefore, whether he would represent them or me; he could 
not very well — both, as I thought. I think I wrote also to 
es, O’Brien & Smiley —[On margin:] J. A. 0.— 

about tne same time in the same sense, expressing a wish to Mr. Root 
that I preferred [On margin:] J. A. O.—that he should continue 
to represent me, and expressing the wish to your firm that i. On 
margin:] J. A. O.—was my preference that you should continue to 


represent me. 
1499 13 Q. State, if you please, whether there has been any ar- 
rangement or agreement or understanding between you and 
the Philadelphia parties or any of them, by which you agreed to 
recognize their claims upon any basis at all. 

A. None whatever. 

14 Q. Large or small? 

A. None whatever. 

15 Q. State whether there has been any negotiations on that sub- 
ject with them. 

A. None whatever. I signed the bill here—the bill of complaint 
in the action against Richardson and others—[On margin:] J. A. 
O.—and my impression is that when it was drawn (the draft of it) 
it contained a statement of our interests as bondholders, which on- 
braced a pretty large holding—several hundred bonds credited to 
the Philadelphia parties and my 163. I declined to verify the bill 

in that form, not knowing anything accurately of their proper 
1500 holding, and it was modified to a declaration that we were 

collectively holders of, I think, 200 or 300 bonds, or some such 
sum as that, sufficient to give me a proper standing in court, but 
without undertaking on my part to verify the particular holdings 
of gentlemen whose legal rights I knew nothing about. 

16 Q. I call your attention to the time when you made your pur- 
chase of these 163 bonds in Europe. The attention of Mr. McChes- 
ney, who negotiated the sale, has been called here to the representa- 
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tions made at that time as to the sale of bonds. I wish you would 
state whether you were informed by him as to whether he had the 
exclusive control of bonds or as to whether they were on sale in 
America. 
A. Mr. McChesney informed me that he, as the attorney and 
1501 agent of the company in Europe, was alone authorized to 
negotiate the sale of . and I enjoined upon him very 
earnestly, when consulted by him with reference to the negotiation, 
that he must retain that authority, otherwise the negotiation in 
Europe would be impossible; and he did retain that authority as 
long as I had anything to do with the negotiation, which was down 
to the period of time when I bought my bonds. 

17 Q. What knowledge had you, if any, as to there having been 
any bonds issued under any form in this country at the time you 
made your purchase? 

A. None; no information of any issue of bonds or of any sale here 
or of any negotiation of bonds here. 

18 Q. Or of any pledge of bonds here? 

A. No, sir; nor of any pledge of bonds. That would have 
1502 been contrary to all my previous understanding of the condi- 
tions of the negotiation. 

19 Q. When did you first become acquainted with the fact that 
Captain Richardson claimed to hold 600, and that those Philadelphia 
gentlemen claimed to hold 300 or 400 more ? 

A. After the default of payment of the company’s obligations to 
Mr. Stevens—some time after that. 

20 Q. When as to your purchase? : ' 

A. Oh, some months afterwards; about a year, I think. It was 
after the default in the payment of the obligations to Mr. Stevens 
and after the default in the payment of their coupons at the agency 
in London ; in other words, after the collapse, which, I should say, 
was in May, 1876, according to my recollection ; and I soon afterwards 
came over here to give my attention to my affairs in my own in- 
terest. 


1503  Cross-exatnined by Mr. Norris: 


21 X Q. In the progress of your litigation against Capt. Rich- 
ardson, in which you .were joined as co-complainants with the 
Philadelphia parties, did it become necessary at any time to stipu- 
late; and, if so, was there a stipulation signed between the respect- 
ive solicitors as to the ownership of these — ? 

A. Not that Iam aware of. 

22 X Q. I had been informed that there was a stipulation signed 
by Mr. Hawkins and Mr. Root, which I have not been able to see, 
yet. : 

A. I have never heard of it. ‘I proved my bonds in the court on 
the trial, and I presume the other parties did. I do not know 
whether there was any testimony given of any holding of the Phil- 

adelphia parties. I brought my bonds into court and proved 
1504 them and sailed, I think, the following day for Europe. I 
understood there was a stipulation entered into, which I can 
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probably explain to as and perhaps it was the one you refer to. 
There was a trial—[On margin 4 J. A. O.—that proved to be a mis- 
trial, and the defence applied to the court afterwards—[{On margin:] 
J. A. O.—ſor another trial, which I instructed Mr. Root not to op- 
pose, provided the receivership stood and provided Mr. Richardson’s 
attorneys should stipulate to go to trial forthwith, within ten days, 
and provided that the testimony given by me as to ownership of 
bonds should stand good for the second trial. These conditions 
were all either accepted by Mr. Hawkins or imposed by the court 

as a condition of letting the defendant in to be heard on the 
1505 second trial, and on the second trial I do not think I was in 

this country—I am quite sure 1 was not—and did not ap- 
pear and testify ; that stipulation was made part of the record in the 
cause, and it is very a that the same stipulation extended to 
the testimony given by the Philadelphia parties as to their hold- 
ings, if they testified on the first trial—[On margin:] J. A.O.—but I 
was not — in court when they testified, and I do not know 
whether they did or did not testify as to their holdings. I only im- 
posed these conditions as to matters that I knew, but it undoubtedly 
extended in spirit as to all testimony given as to holdings of bonds, 
but my instructions were limited to those I have mentioned. 

23 X Q. Asa matter of fuct, then, the Philadelphia parties have 
contributed all the money that has been contributed so far in the 
litigation ? 

A. No; notall. They have contributed some; they have 
1506 contributed what they agreed fo contribute after 1878. Some 

time in the latter part of 1878, I think, that arrangement was 
made. I had given a great deal of time and attention to it up to 
that time, which I did not propose to continue doing without some 
— er. and not wishing to make any charge myself for my 
own services, I left them to compensate others who were working for 
our common interest. 

24 X Q. Turning over the official records, I came across the report 
of Prof. McChesney, part of which I read yesterday. I am aware that 
you were not present. 

A. I was not. 

25 X Q. The statement was there made that one bond, giving the 

number (which I do not recall), was given to Gen. Sickles as 
1507 a sample. Do you know anything of it? 

A. I donot. The Professor spoke to me about it, but I have 
no recollection of it. I have never seen it, to my knowledge. It is 
no part of the 163. I have no recollection of it. If it exists it may 
be in Europe among my papers there (I have quite a body of papers 
there), but I do not remember to have seen it. It is some years ago, 
if it was given to me then. I remember the Professor asking about 
it once. I think I told him then that I had no definite recollection 
about it. I asked to see one of the bonds and the mortgage and all 
2 connected with i. 

Q. What I desire to get at is this: If the bond should turn 

up, claimed by any one (and I am not aware that it is until 

1508 I — the claims), it would be improperly claimed—at 
you. 


—ͤ ‘ 
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A. Yes, sir; I have no title to any except the 163 bonds which I 
received in consideration of taking up the company’s note for 
$100,000. 

27 X Q. We have examined vou on that before? 

A. Yes, sir. 

28 X Q. That was a note given to your father, for which he orig- 
inally held 250 bonds? 

A. Yes, sir; and he returned those 250 bonds and I paid him 
$100,000, and I received those 163 bonds, I think, from the Professor. 

29 X Q. The return of the 250 bonds is shown in the official 
record ? 

A. Yes, sir. 


Mr. O’Brien: We have no more testimony to offer. 
D. S. SICKLES. 


Subseribed & sworn to before me this 13th day of Oct. 1881. 
JOHN A. OSBORN, 
Special Examiner. 


1509 Josxrn H. McCuesney retakes the stand as a witness in 
his own behalf, and testifies as follows: 


Witvess: I claim eight bonds of the Chicago, Saginaw and Canada 
Railroad Company, which were left in England (eight bonds not 
disposed of), numbering from 121 to 128, inclusive. Those bonds 
were a part of the bonds put into my possession originally as pro- 
motion bonds or promoter 's bonds, with the option given me directly 
by the company (by the president of the company, who was 
authorized by the company) either to take them myself, or any 
part of them, or to sell them or to use them in any way in 
my discretion for promoting the interest of the company, the sale 
of the bonds, etc. I advanced some money; I had advanced 

some money before 1 received the bonds to promote the 
1510 interests of the company, to secure rights of way, land subsi- 

dies, town sights, &c.; and Captain Craw, who was authorized 
by the company to dispose of the bonds and to make all arrange- 
ments in reference to them, put those into my hands as a promotin 
fund to protect me for what I had already advanced and what 
might choose to advance, and to either sell or dispose of the balance 


in any way that I thought best would promote the interest of the - 


company. I sold all except eight of those bonds to B. F. Stevens for 
the benefit of the company, and the remaining eight (the numbers 
of which I have given) are my own bonds, which always remained 

with Mr. Stevens, as there was some little personal matters 
1511 between him and myself—not a railroad debt, but soine ex- 

penses that he expected to incur, and some that he already 
had incurred—and I offered to leave my bonds with him assecurity, 
and he has held them until recently, when he has sent them over 
here, writing me to ask what I should do with the eight bonds be- 
longing to me and left with him; and in consequence of my ab- 
sence at the time that notice was given to prove the bonds, and 
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ly in consequence of their being pledged, they were never sent 
vere for = That is briefly my case. fie reports will show that 
those eight bonds were not included, either in the bonds sold or in 
the bonds returned. 


Cross-examined by Mr. O’Brien: 


82 X Q. Didn’t you have a settlement with the company, 
1512 Mr. McChesney, for your services and disbursements in this 
business? 

A. I never did. 

83 X Q. The records show that you made a report of your doings 
abroad and at home. a 

A. That is correct. 

84 X Q. And that you made certain claims over which there was 
some contenton, but which were finally adjusted, and you paid and 
allowed a certain sum in gross upon final settlement ? 

A. No, sir; no such settlement on the record, as I think you will 
find, and none that I remember of. 

85 XQ. I am very positive there is just that, and I ask you as to 
the truth of it. 

A. I have no recollection of any such record or any such settle- 
ment. I presented a claim against the company which never was 

adjusted and no settlement effected, as far as I remember. 
1513 86XQ. Have you any paper or account showing a basis 

for the holding of these eight bonds? I do not understand 
you to say that they were at any time given to you outright, but 
that they were given to you to use. Where is the account of your 
disbursements upon which you make your claim? 

A. The disbursements on which I make my claim are, first,a pay- 
ment of a considerable amount of money to Captain Craw, who was 
the president of the company, in preliminary expenses for the road, 
and this transaction was between Captain Craw and myself. He 
said, You ought to have some guaranty for what you have done, 
and also means in your hands to enable —— to do still more; and 

the balance of the amount that I invested in consideration 
1514 for these bonds was $2,500, that the treasurer of the company 
failed to send me after I had gone to expenses for which I 


was to be paid that amount; and the account being partly in the 


nature of a private account with the president of the company and 
the bonds ‘being bonded to me by him for that purpose, the items 
did not enter into my report to the company. They never were 
called for or they could have been included. 
87 X Q. Then, as I understand it, the account chiefly was be- 
tween Non and Mr. Craw personally? 
A. No; not personally; through him individually, I meant to 
say, as president of the company. I was in reality entitled 
1515 by actual purchase to ten bonds; and, acting in my discre- 
tion, I used two of those ten as retainer fees with B. F. 
Stevens; so they were actually my own personal property. They 
were given to me as such by Captain Craw in consideration of 
en — 1 been and was still expending. 
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88 X Q. But the disbursements on account of which you claim 
to own these now did not enter into your report to the company ? 

A. No, sir; I think not. I think that that report having gone to 
Captain Craw,who represented the whole matter, and that as the bonds 
were not included in what I receipted the company for, I was not 
asked for that part of the report, and I think I did not make it. If 

it is necessary to put the letter in proof I have a letter here 
1516 from B. F. Stevens, in which he states that they are my bonds. 
89 X Q. How would B. F. Stevens know? 

A. Simply on information from me, unless he communicated with 
the — The amount claimed by Mr. Stevens is £158 9 1; 
that is what he claimed. Our account has not been adjusted, and 
I cannot say that that is the exact amount. I would like to answer 
still further to the proof of my ownership of the bonds, that in Mich- 
igan, when I attempted a settlement with the company, the matter 
of these bonds was brought up and in conversation with the presi- 
dent of the road, and I fully asserted that on settlement, on having 

my account adjusted with the company, if the company de- 

1517 sired to adjust my account, I would surrender the bonds to the 
company, and Captain Craw said, “ The bonds are legitimately 

ours, according to my agreement with you and sale to you; but if 
it is desirable in any way to recover the bonds for any purpose of 
the road whatever that might be done.” That is a confirmation of 
his admission that he considered that he sold me the eight bonds. 

90 X Q. I understand, Mr. McChesney, that these bonds were 
lodged by you with Mr. B. F. Stevens, of London, on account of a 
debt which you owed him, and that you were not able to produce 
them at the time of your settlement with the company? 

A. Yes, sir. At that time there were a large number of 

1518 bonds in London that were not produced, and these were 

never asked for; and I never received any notice of a re- 
ceiver being appointed and a demand for the bonds. 

91 X Q. Mr. Stevens’ claim against you, on account of which he 
—— them, is the sum in — and shillings which you have just 
stated 

A. Yes, sir. 

Mr. O’Brien: Gen. Sickles, as the agent of Mr. Stevens, now pro- 
duces the eight bonds and deposits them with the court, so that in 
case of the claim being allowed the interest of Mr. Stevens therein 
may be protected. They are numbered from 121 to 128, both in- 


clusive. 


Said bonds (in one bundle) are marked „Mechesney's Exhibit 


Eiglit Bonds, Oetober 8, 1881, J. A. O., S. E. 
J. H. McCHESNEY. 


Subscribed & sworn to before me this 10th day of · October, A. 


D. 1881. 
JOHN A. OSBORN, 
Special Examiner. 
Adjourned to Monday, October 10, 1881, at 10 a. m. 
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1519 Copy. 
N. Y. Common Pleas. 


BENJAMIN RICHARDSON 

4 ‘ ag’st 
THe CuHIcaGo, SAGINAW AND CANADA RAILROAD CoMPANY. 

This is to certify that I have taken from John A. Elwell, secreta 
of the Chicago, Saginaw, and Canada Railroad Company, defend- 
ants above named, two thousand nine hundred and seventy-four 
(2,974) first-mortgage bonds of the Chicago, Saginaw and Canada 
Railroad Company, each of said bonds being for one thousand dol- 
lars, by virtue of an attachment in the above-entitled action. 

Dated New York, Aug. 11th, 1876. 

JAMES FAY, 


Sheriff, 
Per C. H. SMITH. 
RicHarpson’s ExnInrr No. 100, of October 7, 1881. J. A. O., S. E. 


1520 Memoranda of Numbers of Bonds. . 


50 bonds, No. 451 to No. 500, inclusive. 
50 6 66 501 66 “ 550, 66 
50 66 és 551 46 66 600, 66 
50 66 66 3601 6 60 3650, 66 
50 4 3651 “ 3700, 
50 U 
50 66 66 3751 60 L 3800 66 
50 66 66 3801 6 &6 3850, 46 
50 a6 66 3851 66 6 3900, 66 
50 ae 60 3901 6 6 3950, 66 
50 “ “Ci °* * as. * 
50 46 66 4001 66 60 4050, 41 
50 4051“ 4100. 
50 66 6 4101 66 40 4150, 66 
50 „ 4151“ 4200, 
50 “ r 
50 * 401 „1 * 
50 1 
50 6 66 4401 66 66 4450, 40 
3 4 4451 4500, 
50 6 6é 4501 40 46 4550, 6 
50 66 6é 4551 46 40 4600, 40 
50 66 és 4601 66 60 4650, 66 
50 “ “« 4651 4700, 
50 “ „ 
50 D 
50 “ r 
50 6 66 4951 646 60 5000, 6é 
50 46 aé 5001 aé 60 5050, 66 
50 * “ 5101 65150, 
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1521 50 bonds No. 5151 to No. 5200, inclusive. 
50 66 é6 5301 66 66 5350, 06 
50 éé 66 5351 66 66 5400, 66 
50 66 66 5401 16 66 | 5450, 66 
50 66 60 6001 66 6 6050, 6 
50 66 6 6501 cs 46 6550, 406 


39 No. 4812 to No. 4850, inclusive. 
15 6é 66 129 rT) 6 143, 66 


1,854 bonds. 
1000 “ „ 1001 “ “ 2000, * 
47 40 I 734 64 6é 780, 61 
=? Ae 
20 66 66 781 66 66 800, 66 
1 
15 * 145, 146, 148, 149, 150, 151, 152, 153, 169, 
170, 177, 178, 393, 394, and 395. 


2,974 bonds. 


1522 Uwnitep Srates or America, State of New York: 


Ir. s.] The people of the State of New York, by the grace of God 
free and independent, to all to whom these presents shall 
come, Greeting : 


Know ye that we, having examined the records and files of our 
court of common pleas for the city and county of New York, do 
find there remaining of record a certain judgment-roll in the words 
and figures following, to wit: 


* 
8 


RicHarpson’s Exursit No. 101, of October 7, 1881. J. A. O., S. E. 
1523 Summons for a Money Demand on Contract. 
Court of Common Pleas for the City and County of New York. 


BENJAMIN RicHArpson, Plaintiff, 
b 
ag st 
THE CHICAGO, SAGINAW AND CANADA RaILroap Cour v. 


To the defendant: 4 


You are hereby summoned and required to answer the complaint 
in this action, of which a copy — herewith served upon you, and to 
serve a copy of your answer to the said complaint on the sub- 
scriber- at their office, No. 237 Broadway, in the city of New York, 
within thirty days after the service hereby, exclusive of the day of 
such service; and if you fail to answer the said complaint within 
the time aforesaid the plaintiff in this action will take judgment 


— 
** 
— 
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against you for the sum of one hundred and eighty-five thousand 
five hundred and eighty-eight yy, dollars, with interest from the 
8th day of July, one thousand eight hundred and seventy-six, be- 
sides the cost of this action. | 
Dated New York, July 17th, 1876. 
J. & R. DAVIDSON, 
Nr Attys, 287 Bway, NM. F. City. 


1524 Court of Common on the City and County of New 
ork. 


BENJAMIN RICHARDSON 
ag’st 
THe CHICAGO, SAGINAW AND CANADA RAILROAD CoMPANY. 


The — — of the above-named plaintiff respectfully shows to 
this court that the defendant is a corporation duly organized and 
incorporated under the laws of the State of Michigan by the name 
of the Chicago, Saginaw and Canada Railroad Company ; that the 
said defendant, at the city of New York and on or about the 8th 
day of July, 1876, made its certain promissory note in writing iu the 
words and figures following: 


$137,712.59. New York, July 8h, 1876. 

On demand, after date, we promise to pay to the order of Benja- 
min Richardson one hundred and thirty-seven thousand seven hun- 
dred and twelve p dollars, at No. 135 Bruad way, New York, value 


received. 
THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
By JNO. A. ELWELL, See’y. 


1525 That the maker of said note thereupon, for value received, 
delivered the same to the payee therein named, who is now 
the lawful owner and holder thereof. 

That said note was duly presented at the place designated therein 
a and payment of said note demanded, which was re- 
fused ; that the same was — duly protested for non-payment 
and due notice of such demand, refusal, and protest was given to 
said defendant. 

That the whole amount of said note is now due and owing to said 
plaintiff from the defendant, viz., the sum of one hundred and 
thirty-seven thousand seven hundred and twelve 7%, dollars, with 
interest thereon from July 8th, 1876. 

Second. The plaintiff further shows to this court that.the said de- 
fendant, at the city of New York and on or about the 8th day of 
J 7 1876, made its certain promissory note in writing in the words 
and figures ſollowing: 


$33,501.09. New York, July 8th, 1876. 
On demand, after date, we promise to pay to the order of Benja- 
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min Richardson thirty-three thousand five hundred and one yj, 
dollars, at No. 135 Broadway, New York, value received. 
THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
By JNO. A. ELWELL, Sec y. 


1526 That the maker of said note thereupon, for value received, 
delivered the same to the payee therein named, who is now 
the lawful owner and holder thereof. 

That said note was duly presented at the place designated therein 
for payment and payment of said note demanded, which was refused ; 
that the same was thereupon duly protested for non-payment and 
due notice of such demand, refusal, and protest was giyen to said 
defendants. 

That the whole amount of said note is now due and owing to said 
plaintiff from the defendant, viz., the sum of thirty-three thousand 
— hundred and one +3, dollars, with interest thereon from July 
Sth, 1876. | 

Third. The plaintiff further shows to this court that the said de- 
fendant, at the city of New York and on or about the 8th day of 
July 1876, made its certain promissory note iu writing in the words 
and figures following : 


$14,374.51. New York, July 8th, 1876. 


On demand, after date, we promise to pay to the order of Benja- 
min Richardson fourteen thousand three hundred and seventy-four 
10% dollars, at No. 135 Broadway, New York, value received. 

THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMCANY, 
By JNO. A. ELWELL, Sec’y. 


1527 That the maker of the said note thereupon, for value re- 
ceived, delivered the same to the payee therein named, who 
is now the lawful owner and holder thereof. 

That said note was duly —— at the place designated therein 
ſor gp and payment of said note demanded, which was refused ; 
that the same was thereupon duly protested for non-payment and 
due notice of such demand, refusal, and protest was given to said 
defendant. 

That the whole amount of said note is now due and owing to said 
— from the defendant, viz., the sum of fourteen thousand three 

undred and seventy-four +; dollars, with interest thereon from 
— 8th, 1876. 

herefore the plaintiff demands payment against said defendants’ 

for the sum of one hundred aud eighty-five thousand five hundred 
and eighty-eight pg dollars, with interest thereon from the 8th day 
of July, 1876, besides the costs of this action. 
3 J. & R. DAVIDSON, 
Plaintiff’s Attorneys, 237 Bway, New York City. 
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State or New York, 0 a 
City and County of New Pork, 


Benjamin Richardson, being duly sworn, says he is the 

1528 plaintiff in this action; that the foregoing complaint is true of 

is knowledge, except as to matters therein stated on informa- 

tion and belief, and as to those matters he believes the same to be true. 
BENJAMIN RICHARDSON. 


Sworn to before me this 17 day of July, 1876. 
GEO. OWEN, 
Not. Public, N. F. City & Co. 


City AND County or New York, 88: 


John Davidson, of full age, being duly sworn, says that on the 
I7ih day of July, 1876, at No. 135 Broadway, N. V. city, he per- 
sonally served the within summons and complaint on the defend- 
ant, The Chicago, Saginaw and Canada Railroad Company, by de- 
livering to and leaving with John A. Elwell, the secretary of said 
company, true — thereof; that he knew the person so served to 
be secretary of The Chicago, Saginaw and Canada Railroad Com- 
pany, the defendant in above-entitled action and mentioned to said 


summons as defendant. 
JOHN DAVIDSON. 


Sworn to before me this 10th day of August, 1876. 
RICHARD B. KELLY, 
Notary Public, N. Y. Co. 


1529 Defendant’s time to answer or demur is hereby extended 
to Aug. 10th, 1876, and, if no answer or demurrer is then put 
in, the defendant to accept notice of taxation of costs for August 11th, 
1876. 
New York, Aug. 7th, 1876. 


J. & R. DAVIDSON, 
Plaintiff’s Att’ys. 

R. B. GWILLAN, 
Deſendant s Alt’ys. 


Time further extended on deſendant's att’y’s request to August 
Iich, 1876. 
New York, Aug. 10th, 1876. 


J. & R. DAVIDSON, 
Plaintiff's Att’ys. 


P * „5 
9 N 2 . 

* 

» 

25 

* 


BENJAMIN RICHARDSON 4 HENRY DAY, 4C., vs. 


Notice of Appearance and Demand. 


N. Y. Common Pleas. 


BENJAMIN RICHARDSON 
ag’st 
Tne Cuicaco, SAGINAW & CANADA RAILROAD CoMPANY. 


Please to take notice that I am retained by and appear for The 
Chicago, Saginaw and Canada Railroad Company, the defendants in 
the above-entitled cause, and demand that all papers be served on 
me, at my office, No. 21 Park Row, New York city. 

Yours, &c., R. B. GWILLIM, 
Attorney for Defend. 
To J. & R. Davidson, att’y- for plaintiff. 


1530 Statement for Judgment. * 
Court of Common Pleas for the City and County of New York. 


BENJAMIN RICHARDSON 
v8. 
Tux Cuicaco, Saginaw & CANADA RAILROAD CoMPANY. 


Amount claimed on summons $185,588 19 
„„ 1.190 86 
186,779 05 


State oF New York, \ on 
City and County of New York, f ~ ° 


John Davidson, one of the plaintiff’s attorneys in the above action, 
being duly sworn, says that no answer or demurrer has been received 
or served iu pursuance of the requirements of the summons in said 
action and that the disbursements above mentioned have been made 
in said action or may be necessarily made or incurred therein ; 
that notice of appearance for the defendants has been received, but 
the time in which to answer or demur has not been extended ex- 
cept to August 11, 1876, and has now expired, and no further ex- 
tension has been given or obtained, and no answer or demurrer has 


been received or interposed herein, and the defendant is now in 


default. 
Twelfth day of August, 1876. 
RICHARD B. KELLEY, 
Notary Public, N. Y. Cos 


1531 Judgment, August 12, 1876. 


The summons and complaint in this action having been person- 
ally served on The Chicago, Saginaw and Canada Railroad Com- 
pany, the defendants, on the seventeenth day of July, 1876, and no 
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answer or demurrer to the complaint having been received by the 
plaintiff’s attorney, as required by the summons, now, on motion of 
J. & R. Davidson, plaintiff's attorneys, it is hereby adjudged that Ben- 
jamin Richardson, the plaintiff, recover of The Chicago, Saginaw 
and Canada Railroad Company, the defendant, the sum of one hun- 
dred and eighty-six thousand sever hundred and seventy-nine Yes 
dollars, the amount claimed, and interest, amounting in the whole 
to the sum of one hundred and eighty-six thousand and seventy- 


nine P dollars. 
NATHANIEL JARVIS, In., Clerk. 


1532 All which we have caused by these presents to be exempli · 
fied and the seal of our said court to be hereunto affixed. 
Witness Charles H. Van Brunt, chief and presiding judge of our 
said court of common pleas for the city and county of New York, at 
the court-house, in the city of New York, the sixt day of October, 
in the year of our Lord one thousand eight hundred and eighty- 
one, and in the 106th year of the Independence of the United States. 
NATHANIEL JARVIS, In., Clerk. 


I, Charles H. Van Brunt, chief judge and presiding judge of the 
court of common pleas for the city and county of New York, do 
hereby certify that Nathaniel Jarvis, Junior, whose name is sub- 
scribed to the preceding exemplification, is the clerk of the said 
court of common pleas, duly appointed and sworn, and that full 
faith and credit are due to his official acts. I further certify that 
the seal affixed to the said exemplification is the seal of the said 
court of common pleas, and that the attestation thereof is in due 
form of law. 

Dated New York, October 1th, 1881. 

CHARLES H. VAN BRUNT, 
Presiding Judge of the Court of Common Pleas 
for the City and County of New York. 


1533 State or New Lonx, \ ia 
City and County of New York, j° 


I, Nathaniel Jarvis, Jr., clerk of the court of common pleas for the 
city and county of New York, do hereby certify that Charles H. Van 
Brunt, whose name is subscribed to the preceding certificate, is a 
judge and the presiding jud of the court of common pleas for the 
city and county of New York, duly elected and qualified, and that 
the signature of said judge to said certificate is genuine. 

In testimony whereof I have hereto set my hand and affixed the 
seal of the said court this 6th day of October, 1881. 

Ir. s.] NATH’L JARVIS, In., Clerk. 
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1534 Ricnarpson’s ExnInIr 102, of Oct. 8, 1881. J. A. O., S. E. 


City office, No. 146 South Fourth street. Fern wood Cemetary, Wm. 
J. Kelly, secretary and superintendent. 


. PHILADE:PHIA, March 11th, 1876. 
Capt. Benj. Richardson, 692 8th Av., New York. 


DearSir: Yourand Col. Elwell's favor of 9th came duly to hand re- 
questing and urging Mr. Betz & Mess. Bower to advance each $2,000 and 
Mr. Peniston $1,666.66 to retire the London notes. I sent the letter 
to Mess. Bower & Betz and requested their views upon the subject. 
The letter was returned to me with a request that I should answer 
you as follows: When Mr. McChesney bro’t your note at 3 mos. for 
$5,000 over with him he stated he could get the money for it in New 
York. We fully nized the importance of dispatch in the mat- 
ter and agreed that when he did get the money for the note to bring 
it here, and we will send it through Mess. Drexel & Co. and have 
the bonds released. We are now ready to carry out that program-e, 
provided that is found to be sufficient toclean up the whole matter; 
and as we have so often said we wish to keep even partners, we think 

now a good opportunity to have it fixed upon that basis. 
1535 When you are ready to remit, please let us know and we will 

at once place in Drexel’s hands our contribution of $5,000, 
and will then open a correspondence with the bank through that 
house, and will get the whole matter settled as it should be. We 
do not think it worth while to goto Detroit or look any further into 
the matter until we get this out of the way. We would therefore 
respectfully urge your attention to the necessity of arranging it at 


once. 
Truly y’rs, WILLIAM J. KELLY. 


RicHarpson’s Exursit 103, of Oct. 8, 1881. J. A. O., S. E. 


Sr. Louis, February 2nd, 1877. 


Deak Captain: I received yours of the 28th of January, in which 
you ask me to answer several questions on Philadelphia bonds, &c., 
and to make the matter as plain as possible I have prepared and 
herewith send copies and statements of the amount of money paid 
in by yourself in actual cash, $166,818.97 ; interest on same to July 1, 
76, $13,869.22, and for use of rolling stock, $4,900.00, making a total 
of $185,588.19. I find from Mr. Ferry’s former statement that he 

received in all from the Philadelphia contribution July 8th, 
1536 1873, 850,000.00, and April 2d, 1874, in their drafts, $36,750.00; 
total, $86,750.00. 

I understand that they claim to have contributed up to said 
date $120,000, but I do not know anything of their transactions, as it 
was prior to my time. If, however, their claim is good, then the 
are entitled to 240 bonds on the above amount. In October, 1875, 
they issued their notes for $33,333.33, on which they are entitled to, 
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say, 67 more bonds, they being received as collateral at 50e. They, 
no doubt, also claim title to the 120 bonds given them as a bonus, 
thus making a total of 427 bonds; but if the latter—namely, the 
120—are good in their name and nized as property, so also 
must a like number be for you, and I therefore send you a copy of 
the resolution authorizing you to receive as a bonus 130 bonds, and 
you have the order from Mr. Ferry for it also; thus it can be no 
question about your title to 720 bonds, at all events, fur you hold 
600 by previous resolutions. Now, foot up what your opponents 
hold; in Philadelphia, 427, and Gen’l Sickles, 163; total, 590, against 
your 720. This gives you an advantage of about 25 per cent. over 
their united interests, even if every other bond that was attached 
should be taken from you. I don’t know what the result of your 

suit is or how it may terminate, as you have not mentioned 
1537 particulars, but I judge it is not favorable from what you re- 

mark of the Davidson matter. There is no man living more 
anxious to see you come out whole in this enterprise than I am, 
and yet I am fully persuaded that you ought neither to buy or sell 
at this particular time, for if you should sell out now to the parties 
in question I don’t think that you would realize near as much as 
the property will be worth to you to buy it in at a foreclosure sale, 
especially when holding the majority of bonds as offsets for pay- 
ment. Then, again, to buy their interest now, unless at a low figure, 
would not be judicious either, for you would, no doubt, be called 
upon to raise a considerable am't of money, which, while the matter 
is in the handsof the court, can be put off until the day of final 
sale, and thus the interest of same being saved. 

If I had money to invest and looking forward to an ownership of 
the road, which I think you can do (and at the same time have a 
good, valuable property), I will tell you what I should do. The 
road-bed is now graded to Lakeview and ready for the iron. (There 
is now about $25,000 of freight there in lumber alone which they 
wright me must come to a market, and unless we get the road there 
soon they will haul it to the D., L. & N. R. R. by teams.) The re- 

ceiver could, by an order of the court, issue bonds for, say, 
1538 $50,000. These bonds would be a prior lien over all other 

and previous bonds issued, and would therefore be a perfectly 
safe investment. This I have from Mr. Meddaugh and therefore 
speak understandingly. Now, if you could arrange to buy these 
bonds from the receiver and thus controll the second division of the 
road and the proceeds of the sale of these bonds be applied to get- 
ting the iron, I could, on that outlay, guarantee to you all the freight 
receipts over that line. 

You know how anxious the Lee Brothers of Buffalo are to get in 
their two mills at Townline Lake, and Smith, of Greenville, will 
put up two mills also. I am satisfied of a fair business if the road 
could be pushed through ; but that is not all. 

Now, suppose the matter was so arranged that you could take 
bonds from the receiver and then go on and finish the road as sug- 
-ested to Lakeview, what then? 

Why, sir, I could this present season start the project at Howard 
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City to grade and tie a road-bed of 10 miles from that point to Lake- 
view, and at the sole expense of the people, who will present this 
property to any one furnishing the iron. This alone would be 
worth at least $50,000, and I know it can be done, and being once 
at Howard City you have a western outlet, and can make running 

arrangements with two railroads. My ambition has been 
1539 that you should own this road as I have herein projected, and I 

think it can be carried out. Then see what position you 
would be in and what would you own? A railroad from St. Louis 
to Howard City, 50 miles in length, with eastern and western con- 
nections. You could form a new company, issue new bonds, and 
then sell enough of these to more than re-embers you for all the 
money you have or may put in. 

Putting a low valuation on 50 miles of this road (if completed to 
Howard City) at $10,000 per mile, you would then have a property 
worth in cash toany man 500,000 dollars, and I will stake my life on 
it that in a little while it would pay in earnings interest on that 
amount and over. You have stood itso far and I don’t see why 
you want to throw up the sponge now, and I think that in a Mich- 
igan court, where the matter properly belongs, you will have justice 

one to your interest. 

The other — may not be so anxious to appear there. I wish 
that you could find time to calmly think over what I have written 
to you and let me know your views. French, of Lakeview, has 
written to me again. He has four million feet of lumber to ship ; is 
anxious to hear if anything can be done. Let me hear how things 


are going with the suit, &. 
‘Yours truly, JNO. A. ELWELL. 


P. S.—I have written to Thompson. 


1540 N. Y. Common Pleas. 


‘BENJAMIN RICHARDSON 
ag st 
THE CHICAGO, SAGINAW AND CANADA RAILROAD CoMPANY. 


This is to certify that I have taken from John A. Elwell, secretary 
of the Chicago, Saginaw and Canada Railroad Company, defendants 
above named, two thousand nine hundred and seventy-four (2,974) 
first-mortgage bonds of the Chicago, Saginaw and Canada Railroad 
Company, each of said bonds being for one thousand dollars, by 
viriue of an attachment in the above-entitled action. ° 

Dated New York, Aug. 11th, 1876. 

JAMES FAY, 


Deputy Sheriff, 
Per C. H. SMITH. 


RicHarpson’s Exninrr 104, of Oct. 8, 1881. J. A. O., S. E. 
Memoranda of Numbers of Bonds. 
50 bonds, No. 451 to No. my inclusive. 


1541 


1542 


sale Sw glial th et atic tlhe 


bonds, No. 5151 to No. 


No. 4812 to No. 


5101 “ 


5301 “ 
5351 
5401 * 
6001 * 
6501 “ 
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600 
3650 
3700 
3750 


4900 
5000 
5050 
5150 


5200, inclusive. 
5350 


5400 
5450 
6050 
6550 


= inclusive. 
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7 bonds, No. — to No. 800, inclusive. 
15 “ Nos. 145, 146, 148, 149, 150, 151, 152, 153, 169, 
170, 177, 178, 393, 394, and 305. 


2,974 bonds. 


| [ Endorsed :] ＋ * 7 from C. H. Smith. dep. sheriff, for 2,974 bonds 
a] of the C., S. & C. R. R. Co. Aug. 11th, 1876. 


1543 RIchARDSOxN 's ExnHIRTT 105, of Oct. 8, 1881. J. A. O., S. E. 
N. Y. Common Pleas. 


BENJAMIN RICHARDSON 
ag’st 
Tue CHICAGO, SAGINAW AND CANADA RAILROAD CoMPANY. 
This is to certify that I have taken from John A. Elwell, secretary 
of the Chicago, Saginaw and Canada Railroad Company, defendants 
above named, two thousand nine hundred and seventy-four (2,974) 
first-mortgage bonds of the Chicago, Saginaw and Canada Railroad 
Company, each of said bonds being for one thousand dollars, by 
virtue of an attachment in the above-entitled action. 
Dated New York, Aug. 11th, 1876. 
JAMES FAY, 


uty Sheriff, 
| Per C. H. SMITH. 


Ricuarpson’s Exurnit 106, of Oct. 8, 1881. J. A. O., S. E. 


i R. B. Gwillim, attorney and counsellor at law, No. 21 Park Row, 
| New York, July 22nd, 1876. 


R. B. Gwillim, Esq. 

| Dran Str: I spoke to you the other day in relation to the 
ah 1544 matter of Benj'n Richardson against The Chicago, Saginaw 

: and Canada Railroad Co. 

| Mr. R. having entered suit against the Co. for non-payment of 
| certain promissory notes held by him--J. & R. Davidson are his 
attorneys—I was served with notice of suit the 17th inst., and be- 
lieve we have 20 days in which to file an answer. I do not know 
what defence to make, for the Co. owes the money to Mr. R., but 
would like to have you appear in behalf of the Co. Perhaps you 
had best confer with J. Davidson, Esq., and have a day fixed for 
appearance. I shall start this p. m. for the West, but will endeavor 
to return here about 5th or 7th—next month—and meantime leave 
| the matter in your hands. 

1] Yours truly, JNO. A. ELWELL, 

| : Sceretary of C, & & C. R. R. Co. 


P. 8.— The company is not very flush, and you must make your 
charges moderate. * 
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1545 Endorsed :} U. S. circuit court, western dist. of Michigan. 
Ashbel Green and William Bond, trustees & compl’ts, ve. 

Chicago, Saginaw and Canada Railroad Co., defendants. Richard- 
son’s Exhibit No. 100, Richardson’s Exhibit No. 101, Richard- 
son’s Exhibit No. 102, Richardson’s Exhibit No. 103, Richard- 
son’s Exhibit No. 104, Richardson’s Exhibit No. 105, Richard- 
son’s Exhibit No. 106, of Oct. 8th, 1878, J. A. O., S. E. See 

es 132, 187, 188, 189, 191 of minutes of testimony. J. A. O., 
B. . Rec'd & filed Oct 28, 81. H. M. Hinsdill, elerk. Opened by 
order of the court Dec. 20, 1881. H. M. Hinsdill, clerk. 


1546 Bower & Co. 's Exuzsit A, of October 7th, 1881. J. A. O. 
Payment of Monies to Chicago, Saginaw and Canada R. R. Co. 


July 18. Check No. 234, Nat. B. of Republic.......-.. $13,333 33 
. ef - ee F 
* % “ No. 208, Manufacturers’ Nat. BB... . 1,300 00 
1874. 
Feb. 14. Check No. 253, Manufacturers’ Nat. B.. . 1,020 00 
— — eesti ensaiieanicainigliaiediieiiains 30 00 
March 12. Sight draft, payable at Nat. B. of Republic.. 2,450 00 
April 1. * « « -- 3,500 00 
gis . * x, -- 3,500 00 
May 15. 10 " -- 3,500 00 
June 15 a . 2 -- 3,500 00 
1875. 
July 17. a . 1 — 2,000 00 
Aug. 28 * N 9 — 2,000 00 
1876. 
July 14. Note at Nat B. of Republic . $11,111 11 
With interest 505 
. 11,616 67 
$48,583 33 


1547 Jonn Bower & Co.’s Exninrr F, of Oct. 7,1881. J. A. O., S. E. 


Memorandum of agreement this 10th day of April, A. D. 1874, be- 
tween The Chicago, Saginaw and Canada Railroad, of the one 
part, — 1 Peniston, C. P. Deitrick, Henry Tagg, and John 

wers 6 


That for and in consideration of a loan by the said parties of the 
second part of the sums hereafter set forth, to wit, Richard Peniston, 
817,500.00; John Bowers & Co., 817,500.00; Henry Tagg, $5,000.00 ; 
C. P. Deitrick, 2,000.00; Jno. Betz, $8,000, the receipt of which sev- 
eral sums is hereby acknowledged, the said party of the first part 
agrees to and with the parties of the second part to issue to them, 


oo ee re 
0 9 7 & 
e ay 


‘ A 9 
eee 3 
* 3 ‘ a 
ET | 5 8 
41 R a 
4 
45 
7 
2 


— — 


656 BENJAMIN RICHARDSON 4 HENRY DAY, 4C., vs. 


upon the the completion of said railroad, the number of shares of 
capital stock of said company, a bonis for the loan of the aforesaid 
several sums of money, to wit: Richard Peniston, 175 shares; John 
Bowers & Co., 175 shares; Henry Tagg, 50 shares; C. P. Deitrick, 
20 shares; J. Betz, 80 shares. 

In witness whereof we, the president and secretary of the corpo- 
ration, party of the first part, do append our names and affix the 
seal of said corporation this 10th — of April, A. D. 1874. 

EDWARD L. CRA W, 


President of the Chicago, Saginaw and Canada R. R. Co. 
DWIGHT KLINCK, 


Secretary of the Chicago, Saginaw and Canada R. R. Co. 


1548 Jonx Bower & Co.’s * G, of Oct. 7, 1881. J. A. O., 


Treasurer's office, Chicago, Saginaw & Canada R. R. Co. Ew. P. 
Ferry, treas'r. 


GRAND Haven, Micu., Aug. 3d, 1874. 


John O’Byrne, Esq., No. 514 Walnut St., Philadelphia. 


D’r Sir: I enclose to you herewith (as per request) duplicate of 
estimate of Ch’f Eng’n’r H. B. Bryant, ast done on this R. R. for 
month ending July 3lst. 

I also advise you that I have this day forwarded through the First 
— B’k of this city to Nat’n’l B’k of Republic of Phila. for 
coll’n : a : 

Jno. F. Betz & Co., d'ſt on First Nat. B’k Phila.,due June 15. 1,600 
J “7 a & Co., “ Nat’n’l B’k of Republic, Phila., due . 
— —.t —ñññ ——[——ü— ᷑ — 8 


I trust you will, as per your former letters, see that the drafts are 


all promptly paid on presentation. : 
ours truly, E. P. FERRY, Treas’r. 


1549 Jonx Bower & Co.’s 11 H, of Oct. 7, 1881, J. A. O., 
S. E. 


Treasurer’s office, Chicago, Saginaw & Canada R. R. Co., Ew. P. 
Ferry, treas r. 


GRAND Haven, Micu., Ap’l 8th, 1874. 
John O'Byrne, Esq., 514 Walnut St., Philadelphia, Pa. 


D’r SIR: Yours of 4th at hand, and I am much surprised at the 
tenor of its contents. I know of no agreement made by Capt. Craw 


with your clients named except one, which bears date at Philadel- 


phia, and in sec’n 3 makes a provision which bears upon my duty as 
treasurer. When called upon as treasurer to comply with said sec. 
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ASHBKL GREEN AND WILLIAM BOND, 4c, tr At. 667 
and furnish “ the written promise” I of course took a copy of the 2 
agreement, and upon writing out my. own agreement or written 
promise took copy of that, both of which are now before me. Lest 


they may not be in your possession I now quote them verbatim : 


Sec. 3 of agreement between Craw, Betz, Bowers, et al. 


E. L. Craw 7 to obtain the written promise of E. P. Ferry, 
treasurer of said Chicago, Saginaw and Canada Company, that he 
will pay an average sum equivalent to the rate of twenty-five hundred 
dollars per mile monthly as the work progresses to comple- 
1550 tion, certified to by the engineers of the company, duplicate 
copies of which shall be sent to John O’Byrne, Esq., of Phil- 
adel phia.” 


Copy of my letter of Feb’y 20, 1874, to John O’Byrne : 


1 2 a certain contract made between C. P. Detrich, Henry 
Tagg, John F. Betz, Richard Penniston, & John Bower & Co., of the 
first part, and E. L. Craw, pres d't of the Chi., Sag. & Can. R. R. Co., 
and more a to sec. 3 of said agreement or contract, I, as 
treasurer of the said Co., do S — and agree that of the 
funds that shall be thereunder placed in my hands I will be gov- 
erned absolutely and entirely in their disbursement by the provis- 
ions of said agreement, and shall only pay out on the proper certifi- 
cate of the engineer of the said R. R. 

At request of Capt. Craw I further state that my understanding of 
said agreement is that the funds furnished under said agreement 
are to be used only in the grading, &c., of the 20 miles of road pro- 
vided for under said agreement.” 


On the 30th March E. L. Craw, pres’d’t, placed in my hands, as 


treas'r. certain d’fts, due at stated times, and required my rec pt, said 


d’fts payable to my order. I gave the rec’pt and forwarded the d’fts 
due Mar. 15 & Ap’! 1 for collection. The d’fts that hereafter come 
due will be forwarded by me as they mature. 1 can do nothi 
else. The funds are deposi and will so remain, an 
1551 any other funds paid to me under said agreement will be so 
deposited and remain and not be disbursed by me (and no 
one else ean disburse them) except upon proper certificate of the 
eng’n’r of the R. R. 
am not a lawyer—you are—and with the agreement before you 
I submit that the charge in your letter is not warranted. | 
I understand Capt. Craw is at Saginaw with the corps of engineers. 
I therefore write you at once without seeing him. 
I shall be pleased to have you reply at once, as I am somewhat 
annoyed at the expression of the least “infraction” on my part of 


any promise or agreement. 
Yours truly, EDW’D P. FERRY. 


§3—181 . 
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1552 JoHN Bower & Co.’s 8 K, of Oct. 7, 1881. J. A. O., 


Treasurer's office, Chicago, Saginaw and Canada R. R. Co., Ew. P. 
Ferry, treas' r. 


GRAND Haven, Micn, Feb. 20th, 1874. ! 

John O’Byrne, Esq., Philadelphia. 2 
D’r Sir: Referring to a certain contract made between C. P. Diet- 

rich, Henry Tagg, John F. Betz. Richard Peniston, & John Bower 

& Co., of the one part, and E. L. Craw, pres’t Chi., Sag. & Can. R. 

R. Co., and more particularly to see. 3 of said agreement or con- 

tract, I, as treasurer of the said Co., do hereby promise and agree 

that of the funds that shall be thereunder placed in my hands I 

will be governed absolutely and entirely in their disbursement by 

the provisions of said agreement, and shall only pay out on the 


proper certificate of the engineer of the said R. R. 
Yours truly, EDW’D P. FERRY, Treas’r. 


At request of Capt. Craw I further state that my understanding 
of said agreement is that the funds furnished under said agreement ; 
| are to be used only in the grading, &c., of the 20 miles of road pro- 
f vided for under said agreement. 
EDW’D P. FERRY, Treas’r. 


1558 We, the undersigned, agree to furnish a further sum to the 
Chicago, Saginaw and Canada Railroad Company upon the 
following conditions and promises, to wit: 


Ist. E. L.Craw, the president of said Chicago, Saginaw and Canada 
Railroad Company, agrees to obtain from the Saginaw Valley and 
Saint Louis railroad, or sonte other competent — responsible par- 
ties, their agreement to furnish sufficient iron for twenty miles of 
seid Chicago, Saginaw and Canada railroad before the Ist of July, 
1874, and to lease and run the same until the completion of the 
road or the option of the company, or to secure by an agreement, 
binding in law and equity, the payment of interest as it accrues upon 
- $600,000 of the bonds of the said Chicago, Saginaw and Canada 
| Railroad Company. 
2nd. E. L. Craw agrees that save and except the sum of three 
thousand doll’s now necessary to forward certain negociations in 
Europe relative to the business of said Chicago, Saginaw and Canada ‘ 
Railroad Company that all of said money will be applied to the -g-- 
grading, bridging, and preparing twenty miles of said road-bed. 
3rd. E. L. Craw agrees to obtain the written promise of E. P. 
Ferry, treasurer of said Chicago, Saginaw, and Canada Company, 
that he will pay an average sum equivalent to the rate of 
1554 twenty-five hundred dollars per mile monthly as the work 
progresses to completion, certified to by the engineer of the 
company, duplicate copies of which shall be sent to John O’Byrne, 
Esq., of Philadelphia. 3 


ons 4 
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4th. The undersigned will pay as follows: 

February 15th, $7,000 cash. 

March 15, — order of Ferry, 810,000. 

April 15, $10,000. 

May 15, 810, 000. 

June 15, 810,000. 

Sth. The undersigned to receive the corporate note of said com- 
pany, bearing interest at the rate of ten per cent., together with 500 
shares of the capital stock of The Chicago, Saginaw and Canada 
Railroad Company as a bonus, and $100,000 of said bonds a- col- 
pas the said stock to be issued upon completion of said 20 miles 
of road. 5 

6th. Further, $100,000 of said bonds shall be oe with John 
F. Betz as a forfeit in case of the failure of E. L. Craw to obtain the 
performance of the covenants and promises as above set forth. 

7th. When the above covenants and conditions are performed b 
the said E. L. Craw, then and in that case the $100,000 of bo 
deposited as a forfeit shali be returned to the said Chicago, Saginaw 
and Canada Railroad Company. 

C. P. Dietrich, two thousand ($2,000.00). 
1555 Henry Tagg, five thousand, $5,000.00. 
John F. Betz, eight thousand, $8,000. 
Richard Peniston, seventeen thousand five hundred, $17,500.00. 
John Bower, seventeen thousand five hundred, $17,500.00. 
E. L. CRAW. 


E. L. Craw further agrees that the sum of $3,000, now being for- 
warded to Europe, will be replaced to the principal sum to be used 
in grading, bridging, and preparing the roud-bed. 

E. L. CRAW. 


ee ] U. S. circuit court, western dist. of Michigan. Ash- 
bel Green and William Bond, trustees & compl'is, vs. The Chi 
Saginaw & Canada Railroad Co., defend’ts. John Bower & Co. Ex- 
hibits “ A, F, G, H, K,“ of Oct. 7, 1881, J. A. O., S. E. See page- 
140, 171, 172, 174 of minutes of testimony. J. A. O., S. E. d 
& filed Oct. 28th, ’81. H. M. Hinsdill, clerk. Opened by order of 
the court Dec. 20th, 1881. H. M. Hinsdill, clerk. 


1556 United States Circuit Court, Western District of Michigan. 


ASHBEL GREEN and WILLIAM Bonp, Complainants, 
v8. 
Tue Cuicaco, SAGINAW AND CANADA SouTHERN Rattroap Co., 
Defendant. 


Before John A. Osborn, Esq., examiner. 
New York, November 25th, 1881. 
6 46 40 26th, 66 


Reed & filed Dec. 2d, 1881. 
H. M. HINSDILL, Clerk. 
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Opened by order of the court Dec. 20, 1881. 
H. M. HINSDILL, Clerk. 


1557 Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In 


Equity. 
AsHBEL GREEN and WILLIAM Bonn, &c., 
vs. 
Tue CHICAGO, SAGINAW AND CANADA RAIL ROAD CoMPANY. 


New York, November 25th, 1881—10 o’clock a. m. 


Pursuant to a notice signed by D. E. Sickles, by his attorney, D. 
E. Hughes, Jr., for the taking of testimony in the above-entitled 
case, on this day and hour, uuder and by virtue of an order of the 
court dated the 11th day of January, 1879, and a subsequent order 
made November 2lst, 1881. 

Present: Daniel E. Sickles, Esq., in person; William H. 
1558 Douglass, a witness for and on behalf of D. E. Sickles. 

No one appearing for the other parties in interest, the 
commissioner, on motion of Mr. Sickles, adjourns the taking of tes- 
timony until Saturday next at 10 o’clock a. m., in order to afford 
~ opportunity to others to appear by reason of the shortness of 
this notice. 


New York, Saturpay, November 26, 1881—10 o'clock a. m. 


Pursuant to adjournment. 

Present: Daniel E. Sickels, in person. 

Aſter waiting half an hour, no one appearing to represent the in- 
terests of other parties in the matter, Mr. Sickles calls WILLIAM H. 
Douol Ass, who, being duly sworn, depos s and says: 


Q. Where do you reside? 
A. Brooklyn, eastern district. 
Q. Where is your place of business? 
A. Liberty street, New York. 
Q. No. 59 Liberty street, New York ? 
A. Yes, sir. 
Q. Do you know Col. John A. Elwell ? 
A. Intimately. 
1559 Q. You have known him a number of years? 
A. Yes; since 1873. - 
Q. Do you know Captain Benjamin Richardsor ? 
A. Intimately. 
Q. You have known him a number of years? 
A. Yes, sir. 
Q. Since 1873? 
A. Well, I can’t say what time I got acquainted with him exactly; 
I can’t remember that; but I have known him for a number of 
years. 


Q. During the years 1875, 1876, and 1877 did you occupy an office 
with Col. Elwell? 

. Yes. : 3 
Where was that? 
. No. 185 Broad way, corner of Cedar street, basement. 

Q. Did the Home Insurance Company have an office in the same 
building? 

A. Upstairs; yes, sir. 

Q. They had a vault under the sidewalk ? 

A. Yes, sir. 

Q. Did Col. Elwell make use of that vault ? 
1560 A. Yes, sir. 
. Q. For the deposit of valuables and papers? 

A. Yes. 

Q. Do you know that Col. Elwell was at that time secretary of the 
Chicago, Saginaw and Canada Railroad Company? 

A. Yes, sir. 

Q. Did he make use of that Home Insurance Company vault to 
deposit the bonds and valuables of the Chicago, Saginaw and Can- 
ada Railroad Company ? 

A. Yes, sir. . 

Q. Do you remember Capt. Richardson, in company with Col. 
Elwell, bringing a quantity of the bonds of the company to Col. 
Elwell's office? 

A. Yes, sir. 

Q. In the summer of 1876? 

A. wei I think it was in 1876; I cannot exactly remember the 
month. 

Q. The summer of 1876? 

A. I think it was in the summer of 1876; yes, sir. 
1561 Q There were how many boxes or chests? 
A. I think there were three. 

Q. Where were they put? 

A. They were put in those vaults. 

Q. Under the sidewalk of the Home Insurance Company—in the 


> O > 


vaults ? 

A. Yes, sir. 

Do you know John Davidson? 

A. I know him 22 

Q. Do vou know him by sight? Do you know who he is? 

A. Yes, sir; he isan attorney. I have seen him there at the office. 
I had no intimate acquaintance with him; I knew he was an at- 


torney. 
Q. Do you know, subsequently to those boxes or chests bein 
brought there, of Capt. Richardson and Col. Elwell and Mr. Davide 
son and the sheriff coming there? 
A. Yes, sir. 
Q. With an attachment to attach them ? 
A. Yes, sir; they were there all together one morning when we 
got there. 
1562 Q You found them there when you got there? 


® 
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A. We found them there waiting for us at the foot of the stairs. 
Q. Capt. Richardson, Mr. Davidson, and the sheriff ? 
= Yes; right at the foot of the stairs, as we went down to the 
office. 

Q. They were waiting for you at the foot of the stairs, as you went 
down to the office? 

A. Yes, sir. 

Q. You say we; who do you mean—you and Col. Elwell ? 

A. If I remember rightly, Col. Elwell and I went in together, 
and they were waiting for us. 

Q. Richardson, Davidson, and the sheriff? 

A. Yes, sir. 

Q. What did they do—what did they say—when you got there? 
Did they say anything? 

A. I think the sheriff said that he had a process to serve. 

Q. Attachment? 
1563 A. Yes; an attachment for bonds that were in our posses- 
sion—that were in Mr. Elwell’s possession. 

Q. Were they taken away that day—or what happened? 

A. I think they were all taken away at that time. 

Q. Were they counted first? 

A. Yes, sir. We had counted them. I think we had counted them 
when they first came there. I think Col. Elwell and I and Mr. 
Richardson together counted them over; they were counted over 
before they took them away. 

Q. You counted them ? 

A. Yes, sir. 

Q. Who took part in counting them? Did you hélp count them ? 

A. Yes, sir. — 

Q. Who else? 

A. Col. Ewell; and whether Capt. Richardson took part or not 
don’t know. 

Q. Was he there? | 
1564 A. He was there. I think he took part in counting them. 

a Q. Were they in a heap or in packages? 

A. They were in packages; I think about fifty in each ae. 

Q. The packages were taken out and the numbers verified ? 

A. Yes, sir; I was very particular about counting them. I re- 
member a remark of the Colonel. C®lonel Elwell says, “ Be partic- 
ular in counting them.” 

Q. You took off the numbers and counted them ? 

A. Yes, sir. 

Q. And verified the numbers ? 

A. Yes, sir. 

Q. Andthen you put them in the packages again? N 

A. Ves, sir. 

Q. As you found them? 

A. Yes, sir. 

Q. How many boxes? You said there were three. 

A. There were three. 
Q. Did you count all of the boxes ? 


4. 


A. We counted them all. 
1565 Q. In all three of the boxes ? 
A. Yes, sir. 

Q. You and Col. Elwell and Capt. Richardson ? 

A. Yes, sir. 

Q. Anybody else that you remember ? 

A. I don't remember whether his attorney was there or not; I 
could not say as to that; but I know that Col. Elwell, I, and Mr. 
Richardson did. I don’t know who else. 

Q. And then they were taken away? 

A. And then they were taken away. 

Q. All three of the cases? 

— All three of the boxes were taken away; they were put on a 
truek. 

Q. Do you remember how many bonds there were? Have you 
any memorandum or do you know anything about it? 


Witness: The number of bonds? 
CounseL: The number of bonds. Have you any recollection as 
to the number? 


1566 A. As near as I can remember I think there were between 
three thousand and four thousand bonds. I think probably 
about thirty-five hundred ; somewhere in that neighborhood. 
Q. — when they were taken away Cup. Richardson was there ? 
A. Yes. 
Q. And the sheriff? 
A. Y 


. Yes. 2 
Q. And Col. Elwell and yourself? 

A. Yes. 

Q. Were the boxes all the same size or was there some difference 
in the sizes of them—some larger or smaller than others? Have 
you any recollection about that? 

A. No; I don’t remember about that. I know very well that all 
were put together again. 

Q. All put back in the same places? 

A. Put back in their respective places and all taken away; there. 

was no separation of any of them. 
1567 Q. Do you remember Capt. Richardson saying anything? 

Do you remember anything in particular that he said about 
the bonds when he was assisting in counting them—about attaching 
them or selling them? | 

A. No. He made some remark about being careful in taking the 
numbers. I told him I was very particular; and Col. Elwell said 
the same thing. That is about all I remember. 

Q. Both Capt. Richardson and Col. Elwell instructed you to be 
particular about the numbers? 

A. Yes, sir. I want to add that when I spoke of three boxes I 


meant two large boxes and one small one. 


(Signed) WM. H. DOUGLASS. 
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Subscribed & sworn to before me this 26th day of November, 1881. 
JOHN A. OSBORN, 
Special Examiner. 


1568 Jor, B. Enna Rr, called on behalf of Daniel E. Sickles, 
being duly sworn, testifies as follows: 


Q. ore Erhardt, you reside in New York? 
A. I do. 3 
Q. And you are secretary of the Chicago, Saginaw and Canada 
Railroad Company ? 
A. I am. 
Q. You have been secretary since 1878, I believe ? 
A. I think that is it—the latter part of 1878. 
Q. You have in your custody the seal and records of the com- 
pany or some part of them? 
A. Yes; some part of them. 
Q. The book of records, I believe, went West, to the clerk of the 
United States court? 
A. Yes; I believe so. 
Q. But the stock books and the seal and other matters that came 
into your possession are still in your possession and custody ? 
1569 A. All that came into my possession all still in my posses- 
sion except that book. | 
Q. And among them is the seal of the company ? 
A. Yes, sir. 
Q. How long have you had possession of those records and seal? 
A. I think from within a short time after I was elected secretary. 
Q. Sume time in the latter part of 1878? 
A. I think it was. 
Q. I will ask you to add to your testimony and impression of the 
seal. Have you the seal of the company with you? 
A. I have. (Witness produces a seal.) 
Q. I will ask you, then, to produce the seal to the examiner and 
tliat you make an impression of it, so that it may becertified by the 
examiner and attached to your deposition as an exhibit. 
1570 A. Yes, sir. : 8 


Witness exhibits a seal to the examiner and makes an impression 
upon the paper hereto annexed, marked “ Sickles Exhibit A, Nov. 
26, 1881, J. A. Osborn,” and the examiner certifies that it is the im- 
pression from said seal. 

Mr. Sickles offers in evidence said impression of the seal so 


marked, to be made a part of this deposition. 
(Signed) JOEL B. ERHARDT. 


Subscribed & sworn to before me this 26th day of November, 


1881. 
JOHN A. OSBORN, 
Special Examiner. 


Adjourned to Monday, Nov. 28, 1881, at 1 o’clock p. m. 


— ee 


—— 


NovemBER 28ruH, 1881. 
JOHN A. OSBORN, 
Special Examé 


No further evidence offered. 


1571 Sickles Exhibit A, November 26th, 1881, J. A. Osborn, S. E. 


[Endorsed :] U. S. circuit court. Ashbel Green and William 
Bond, complainants, vs. The Chicago, Saginaw and Canada South- 
ern R. R. Co., defendants. Transcript of stenographer’s notes. New 
ao — 25 & 26, 1881. Witnesses: William H. Douglass, Joel 

Erhardt. : 


1572 The Circuit Court of the United States for the Sixth Circuit 
3 and Western District of Michigan, Southern Division. In 
quity. | 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
THe Cnicado, SAGINAW AND CANADA RaliLrRoaD Company, De- 
fendants. 


Please to take notice that in conformity to a stipulation, of which 
the annexed is a copy, on behalf of Thomas W. Ferry and the Estate 
of Joseph E. Shaw, claimants therein named, I will offer farther 
testimony on behalf of said claimants’ claim before Henry M. Hins- 
dill, Esq., general examiner of said court, at his office, in the city of 
Grand Rapids, Michigan, on the sixteenth day of June, A. D. 1 
at the hour of two o’clock in the afternoon of that day. : 

Yours, &c., FRANCIS SMITH, 
Solicitor for said Claimanis. 
June 10th, 1882. 


To Mess. Norris & Uhl, solicitors for Benjamin Richardson and 
other claimants. 


1573 United States Circuit Court for the Sixth Circuit and Western 
District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 


v8. 
Tne Cuicaco, Saginaw & CANADA Rattroap Company, Defend- 
ants. 


In the above cause it is hereby stipulated by the parties thereto, 
by their solicitors, that the claimants, Thomas W. Ferry and the 
Estate of Joseph E. Shaw, have leave, on or about the 20th day of 


1 une, 1882, on three days’ notice, to supplement the proof already 


introduced by them by other prvof of their claim, notice to be given 
Messrs. Hughes, O’Brien and Smiley and Messrs. Norris & Uhl; 
that this additional proof is not to interfere with the hearing of the 
84—181 


2 Se ae oe ig to hoe: a 
. r ee ee 

: Ms oe = 
+ soles 9 


142 ; tie a N 3 7 12 9 + ee ee N * 
%e . * e a *. ois gs n r *. 2 9 K -_.-" N 
x N a oe Ee ep * 8 Sale 5 — 1 oe? 2 * 4: hg aera oS fed aes a ö 
5 re, 4 
* a * — 
— 
+ 
— 
6 


. eee 


666 BENJAMIN RICHARDSON 4 HENRY DAY, c., vs. 


cause at the present term as now arranged ; this additional proof to 
be taken before the general examiner of this court, at his office, in 
the city of Grand Rapids; that immediately on the taking of the 
said proofs an order publishing the proofs in the cause be entered, as 
of course, and if no proofs be taken within the time above 
1574 limited that such order of publication be entered on June 
21st, 1882. 
May 27, 1882. 
F. A. NIMS, Sol’r for Compl'ts. 
HUGHES, O’BRIEN & SMILEY, 
Sol’rs for Def l. 


1575 WesTerN District or MICHIGAN, \ 
Southern Division, County of Muskezon, f 


John Vanderwerp, of the city of Muskegon, in said county, being 
duly sworn, says that on the 10th day of June, 1882, at 12.05 o’clock 
p. m., he served a notice, of which the annexed is a copy—to which 
a copy of a stipulation was annexed, a copy of which is also hereto 
annexed—on Mess. Norris & Uhl, solicitors for Benjamin Richardson 
and other claimants, by depositing the same in the post office in 
the city of Muskegon, enclosed in a sealed envelope, with postage 
thereon duly prepaid, addressed to said “Mess. Norris & Uhl, 
solicitors, &c., Grand Rapids, Mich.,“ said Grand Rapids being the 

lace of business and residence of said Norris & Uhl, as deponent is 
informed and believes. 

Deponent further says that he made such service for and in be- 
half of Francis Smith, solicitors for claimants, Thomas -W. Ferry 
and the Estate uf Joseph E. Shaw, and further says not. 

, JOHN VANDERWERP. 


Subscribed and sworn to before me this 14th day of June, A. D. 


FRANK H. STEWART, 
Notary Public, Muskegon County, Mich. 


Filed June 16, 1882. 
H. M. HINSDILL, Clerk, &e. 


1576 United States Circuit Court for the Sixth Circuit and Western 
District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. 


THE CuHicaGco, SAGINAW AND CANADA RAILNROAD Company, De- 
fendant. 


In the above cause it is hereby stipulated by the parties thereto, - 


by their solicitors, that the claimants, Thomas W. Ferry and the 
Estate of Joseph E. Shaw, have leave on or before the 20th day of 
June, 1882, on three days’ notice, to supplement the proof already 
introduced by them by other proof of their claim, notice to be 


9 


er Messrs. Hughes, O’Brien & Smiley and Messrs. Norris & 
hl that this additional proof is not to interfere with the heari 
of the cause at the present term as now arranged. This additiona 
proof to be taken before the general examiner of this court, at his 
Office, in the city of Grand Rapids ; that immediately on the taking 
of the said proofs an order publishing the proofs in the cause be 
entered, as of course, and if no proofs be taken within the 
1577 time above limited that such order of publication be entered 
on June 21st, 1882. 


May 27, 1882. 
F. A. NIMS, Sol. for "ls. 
HUGHES, O’BRIEN & SMILEY, / 
Sol’rs for Def t. 


Filed June 16, 82. 
H. M. HINSDILL, Clerk, &e. 


1578 Exuinit No. 1, T. W. we Claim. June 16, 82. H. M. 
H., G. X. 


First National Bank. Capital, $200,000. 


Granp Haven, Micn., Dee. 5, 1874. 


I hereby acknowledge the receipt this day from Edw'd P. Ferry, 
treasurer of the Chicago, Saginaw and Canada Railroad Company, of 
forty (40) first-mortgage gold bonds of the said road of one thousand 
dollars each, numbered as follows, viz., #301, 302, 303, 304, 305, 306, 
307, 308, 309, 310, 311, 312, 313, 314, 315, 316, 317, 318, 319, 320, 321, 
322, 323, 324, 325, 326, 327, 328, 329, 339, 331, 332, 333, 334, 335, 336, 
337, 338, 339, 340, sume to be held by me as collateral security for a 
loan of twenty thousand dollars by this bank to said Chicago, Sagi- 
naw & Canada Railroad Co., payable four months from date. 


GEO. STICKNEY, Cashier. 
1 ] Geo. Stickney, cash’r. Receipt 40 bonds. Dec. 5, 


1579 Exninrr No. 2, of Philetus Sawyer’s, Claim. Dated June 16, 
82. H. M. H., G. X. 


Office of the Chicago, Saginaw & Canada R. R. Co. 


$5,000. GRAND Haven, Micn., May 31, 1875. 


Ninety (90) days after date the Chicago, Saginaw and Canada 
Railroad Company promises to pay to the order of E. L. Craw five 
thousand dollars at First National Bank of Chicago, Illinois, with 


interest after maturity at the rute of ten per cent per annum, value 


received. 
In witness whereof the said railroad company has caused this 
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obligation to be executed on its behalf by the executive committee 


of its board of directors. 
THE CHICAGO, SAGINAW AND 
CANADA RAILROAD COMPANY, 
By E. L. CRAW, : 
F. A. NIMS, 
Executive Committee. 


a emcee tama Mt 


[Endorsed :] E. L. Craw. 


| For value received we and each of us hereby guaranty the pay- 
ment of the within note at maturity and at all times there- 
1580 after, with interest as stated within, and costs and attorney’s 
fees for collection without notice or protest. 
Chicago, June 18, 1875. 
E. L. CRAW, 


@ WM. STEVENSON. 
| Filed Apr. 17th, 1877. 
B. G. STACK, Clerk. 


1581 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 
Tue CHICAGO, SAGINAW AND CANADA RAILROAD ; Co., Defendant. a 4 


On this 16th day of June, A. D. 1882, at 2} p. m., in pursuance of 
1 | a notice heretofore served and annexed herewith, appeared before 
me, Henry M. Hinsdill, the general examiner in this cause, Francis 
Smith, Esq., solicitor for Thomas W. Ferry, the Estate of Joseph E. 
Shaw, and Philetus Sawyer, claimants of certain bonds of said de- 
fendant corporation. At the same hour also appeared T. J. O’Brien, 
Esq., for defendant corporation, and L. D. Norris, Esq., for Benjamin 

Richardson and other claimants. 
Francis Smith examined the witnesses hereinafter named, to wit, 
George Stickney and John A. Elwell, all the counsel being present 
at such examination. The testimony taken and the proceed- 

1582 ings had were as follows: 


GEORGE STICKNEY, a witness produced on part of Thomas W. 
Ferry, claimant, being by me first duly sworn, deposes and says: - = — 


Witness showed paper and after examination of same says: It is \ 
my receipt for some bonds given me as cashier. At the time of the 
giving thereof I was cashier of the First Nat'! Bank of Grand Haven. 


Rec'd and marked Exhibit No. 1,” T. W. Ferry’s claim, of this 
date, and hereto annexed. 

Witness here showed two notes, marked Exhibits No-.“ E 1” & 
“E2” of T. W. Ferry’s claim, & testifies that these exhibits were 
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iven in second renewal of the original indebtedness ex in 

the receipt, “ Exhibit No. 1,” of T. W. Ferry’s claim, of this date, 

and for which said bonds therein described and given as collateral. 
GEO. STICKNEY. 


Subscribed and sworn to on this 16th day of June, 1882, before 
me and in the presence of the 2 counsel. 
HENRY M. HINSDILL, 
General Examiner 


A 


1583 Col. J. A. Elwell, being first duly sworn, deposes and says, and 
being shown Exhibits “ E 1” & E 2,” says, that the parties’ 
names thereto subscribed by the executive committee were the ex- 
ecutive committee of said R. R. company at the time of the makin 
of the said notes; that the seal impressed thereon is the seal of the sai 
corporation affixed by me, and the signature thereto by me as aud- 
itor is my genuine signature; that the indebtedness therein ex- 
ressed was the indebtedness to the said National Bank of Grand 
aven for which the twenty (20) additional bonds were voted addi- 
tional collateral security by resolution of the board of directors at 

the meeting of said board on July 8th, A. D. 1876. 

JNO. A. ELWELL. 


Subscribed and sworn to on this 16th day of June, A. D. 1882, be- 
fore me and in the presence of counsel attending. 
H. M. HINSDILL, 
General Examiner. 


1584 Francis Smith, of counsel for Philetus Sawyer, claimant, 

now produces a note, marked Exhibit “ No. 2,” of this date, 
the identity of which is admitted, said note being executed by E. L. 
Craw and . A. Nims, executive committee, said note being dated 
May 31, 1875, and — by said executive eommittee of the Chi . 
Saginaw & Canada Railroad Co., and the same being received with- 
out objection and introduced as the original note on which the jud 
— was taken, as appears by the transcript thereof heretofore ad- 
mitted. 


Exhibit No. 2,” last above mentioned, hereto annexed.) 


Adjourned. 


Dated June 16th, 1882. | 
HENRY M. HINSDILL, 
General imer. 


[Endorsed :] No. 213, B. Circuit court of the United States for 
the sixth circuit and western district of Michigan, southern division. 
Ashbel Green et al., complainant-, vs. The Chicago, Saginaw & C. R. 
R. Co., defendant. Testimony before Henry M. Hinsdill, general 
examiner, &c., in behalf of claimants, S. W. Ferry and Ph. Sawyer. 
Filed June 16, 82. H. M. Hinsdill, clerk. 


670 BENJAMIN RICHARDSON 4 HENRY DAY, àc., vs. 


1585 Exnisit E. Referred to in Deposition of E. P. Ferry. J. W. 
Champlin, Special Master. 
$4,123 29, int. 


100,000 
$104,123 29 
New York City, October 3rd, 1874. 
On the 15th day of April, A. D. 1875, the Chicago, Saginaw and 
Canada Railroad Company promises to pay to the order of George 
G. Sickles at the Nassau Bank, in the city of New York, one hun- 
dred thousand dollars, value received, with interest, at the rate of 
seven per centum per annum, from the 15th day of September, A. D. 
1874; and, as collateral security to this note, we have deposited with 
the said Sickles two hundred and fifty of the — bonds 
for one thousand dollars each of the said company numbered from 
451 to 700, inclusive. 
THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
By EXECUTIVE COMMITTEE. 


Deposited for collection with the Nassau Bank. 
GEO. G. SICKLES. 


1586 Exuisit F. Referred to in Deposition of E. P. Ferry. J. 
VW. Champlin, Special Master. 


$100,000. ’ New York City, April 17th, 1875. 


Six months after date the Chicago, Saginaw and Canada Rail- 
road Company promises to pay to the order of George G. Sickles at 
the Nassau Bank, in the city of New York, one hundred thousand 
dollars, value received, with interest, at the rate of seven per centum 

r annum, from dafe; and, as collateral — to this note, we 

ave deposited with the said Sickles two hundred and fifty of the 
first-mortgage bonds for one thousand dollars each of the said com- 
pany, numbered from 451 to 700, inclusive. a 
[Seal of C., S. & C. R. R. Co.] 
THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
By EXECUTIVE COMMITTEE. 


[Endorsed :] Old notes from George Sickles. 


1587 Ex. C. Referred to in Deposition of E. P. Ferry. J. W. 
Champlin, Special Examiner. 


I have retained bonds Nos. 4801 to 4811, both inclusive (11 bonds), 
for Mr. Bond and myself. 
Nov. 14, 74. 
ASHBEL GREEN. 


To Chicago, Saginaw and Canada Railroad Company. 


1588 Received of Edward P. Ferry, treas’r of the Chicago, Sagi - 
naw & Canada R. R. Co., thirty of the first-mortgage 
of said Co. of $1,000 each, numbered as follows: 

146, 148, 149, 151, 152, 153, 169, 170, 177, 178, 393, 394, 395, 150, 
129, 130, 131, 132, 133, 134, 185, 136, 137, 138, 139, 140, 141, 142, 143, 
and 145— 
the same being all’d me in accordance with resolution of board of 
directors of said Co., to be used by me as collateral security in the 
negotiation of a note of $10,000.00 of the said Co., for the pu of 
raising funds to be used in the payment of the notes of said Co. now 
held in London, England. 

Chicago, Jan’y 27th, 1876. 


J. H. McCHESNEY. 


Of the above bonds Nos. from 129 to 143, inclusive, and No. 145 
were already in my hands and receipted for. 18 


Ex. C 20. Referred to in deposition of E. P. Ferry. J. W. 
Champlin, special master. 


— ] J. H. McChesney. Receipt 30 bonds. January 27th, 


1589 Received, East Saginaw, Mich., Sept. 12th, 1876, of E. P. 
Ferry, treas’r Chi., Sag. & Canada R. R. Co., twenty of the 

first-mortgage bonds of said railroad Co. of one thousand dollars 
each, numbered as follows: 

4902, 4903, 4904, 4905, 4906, 4907, 4908, 4909, 4910, 4911, 4941, 
4942, 4943, 4944, 4945, 4946, 4947, 4948, 4949, and 4950— 
the same being delivered to me as collateral security for monies ad- 
vanced said Co. in accordance with a resolution of the board of 


directors passed Aug. 18th, 1876. Ine 


Ex. C 19. Reſerred to in the deposition of E. P. Ferry. J. W. 
Champlin, special master. 


[Endorsed :] J. E. Shaw. Receipt for bonds. Sept. 12th, 1876. 


Ex. C 18. Referred to in Deposition of E. P. Ferry. J. W. Champlin, 
Special Master. 


1590 Rec’d, Grand Haven, July 28, 1876, of E. P. Ferry, treas’r 

Chi., Sag. & Can. R. R. Co., in accordance with the resolution 
of the Co. passed at meeting of the board held in New York July 
8, 1876, five bonds of said company of one thousand dollars each, 


Nos. 396, 397, 398, 399, & 400. 
JNO. A. ELWELL. 


[Endorsed :] Receipt for bonds. John A. Elwell. July 28, 1876. 
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Ex. C 17. Referred to in Deposition of E. P. Ferry. J. W. Champlin, 
Special Master. 


1591 Rec’d, Grand Haven, July 28, 1876, of E. P. Ferry, treas'r 
Chi., Sag. & Can. R. R. Co., in accordance with the resolution 
of the Co. passed at meeting of the board held in New York July 
8, 1876, twelve bonds of said company of one thousand dollars 
each, Nos. 4251, 4252, 4253, 4254, 4255, 4256, 4257, 4258, 4259, 4260, 
4261, & 4262. 
F. A. NIMS. 


[Endorsed :] Receipt for bonds. F. A. Nims. July 28, 1876. 


1592 Ex. C 16. Referred to in Deposition of E. P. Ferry. J. W. 
Champlin, Special Master. 


GRAND Haven, Micn., January 11th, 1875. 
Rec'd of E. P. Ferry, treasurer, thirty-first mortgage bonds of the 
Chicago, Saginaw & Canada R. R. Co. of one thousand ($1,000) dol- 
lars each, numbered from three hundred & sixty-three to three hun- 
dred ninety-two, inclusive, to be used by me in negotiating a loan 


for said Co. 
E. L. CRAW, Pres. 


Endorsed: E. L. Craw returns receipts dated May 17, 1875— 
By Rich’d Penniston, for Nos. 363, 364, 365, 366, 367, 368, 


1 NUä—— ̃ ÄrI1 ̃ ͤ—x 8 8 bonds. 
“ John Bower & Co., for Nos. 371, 372, 373, 374, 375, 376, 
H WAA ³ ˙⁰¹ AAA Be ls 
“ John F. Betz, for Nos. 379, 380, 381, 382, 383, & 384.. 6 “ 
In all twenty-two bonds 22 


E. P. Ferry, treas'r. 
— ] E. L. Craw. Receipt — 30 bonds. January 11th, 


1593 Ex. C 12. Referred to in Deposition of E. P. Ferry. J. W. 
Champlin, Special Master. 


Rec’d, Philadelphia, May 17th, 1875, of-E. L. Craw, president of 
the Chicago, Saginaw & Canada R. R. Company, eight first-mort- 
ge — of said R. R. Co. as collateral security for the payment of 
000.00. Said bonds are numbered 363 to 370, inclusive. 
RICHARD PENISTON. 


Ex. C 13. Referred to in the Deposition of E. P. Ferry. J. W. 
Champlin, Special Master. 


Rec’d same day, date, and for same purpose bonds numbered 371 
to 378, inclusive. 
JOHN BOWER & CO. 


Ex. C 14. Referred to in Deposition of E. P. Ferry. J. W. Champ- 
lin, Special Master. 


Rec’d same day, date, and for same purpose bonds numbered 379 
to 384, inclusive. ' 
JOHN F. BETZ. 


Ex. C 15. Referred to in Deposition of E. P. Ferry. J. W. Champ- 
lin, Special Master. 


a same day, date, and for same purpose bonds numbered 385 
an 
CHAS. P. DIETRICH. 


1594. [Endorsed:] Receipts for bonds, dated May 17th, 1875. 
Richard Penniston, 8 bonds; John Bower & Co., 8 bonds; 
John F. Betz, 6 bonds; C. P. Dietrich, 2 bonds. 


Ex.C 11. Referred to in the Deposition of E. P. Ferry. J. W. 
Champlin, Special Master. 


1595 Rec’d, New York, Ap'l 5th, 1875, of the Chicago, Saginaw 

& Canada Railroad Co. two hundred of the first-mortgage 
— bonds of said Co. of one thousand dollars each, numbering 
rom 3001 to 3200, inclusive, as collateral security to certain notes 
this day placed in the hands of the treasurer of said Co. under the 
provisions of a certain contract made and executed between myself 
and the said Co. March 3lst, 1875. 

BENJAMIN RICHARDSON. 


Two hundred thousand dollars in bonds, Nos. 3001 to 3200, inclu- 
sive. 


5 :] Benjamin Richardson. Receipt — 200 bonds. March 
1, 1875. | 


1596 ExnisirC 10. Referred to in Deposition of E. P. Ferry. J. 
W. Champlin, Special Master. 


Second National Bank of Detroit. Capital, $1,000,000. 


H. P. Baldwin, president; C. H. Buhl, vice-president; C. M. Davison. 
cashier; J. M. Davison, Jr., ass’t cashier. 


Detroit, Aug. 19th, 1875. 
E. P. Ferry, Esq. 


D’r Sin: I find on the outside of the sealed package the ſol- 
lowing endorsements in my own handwriting, and which are un- 
doubtedly the numbers of the bonds : 


85—181 
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Zr rn 1977 
1 stein isiaitediiaiainitsieniatateeaiaiietiiliaint 22 
ccc 107 
66 
Truly yours, C. M. DAVISON. 


— JC. M. Davison, as to bonds in deposit Aug’t 19, 


1597 Ex. C9. Referred to in Deposition of E. P. Ferry. J. W. 
Champlin, Special Master. 


Copy. 


New York, Aug. 20th, 1875. 


At the request of Capt. Benj’n Richardson, of this city, the under- 
signed have examined the following bonds of the Chicago, Saginaw 
& Canada Railroad Co. and find as follows: 


45 bundles (supposed to contain 50 bonds each) of 


.. ————— $2,250,000 00 
1 bundle containing 39 bonds, $1,000.00 ea. 39,000 00 
— 82, 289,000 00 


We did not count all bonds in the bundles, but only a part of 
them, & ſound such as we did count to contain fifty (50) bonds in 
each package. 


The bundles all being — 2 same size, we presumed all 
contained 50 bonds each and numbered as follows, viz: 


Nos. 4001 to 4050 Nos. 3951 to 4000 
“3301 “ 3350 4251 4300 
„4201 “ 4250 3501 “ 3550 


“ 4701 “ 4750 5201 5250 
“ 5100 “ 5050 4651 4700 
“ 3751 “ 3800 3601 3650 
“ 3551 “ 3600 3351 3400 
4301 4350 3701 3750 
3851 3900 5251 5300 
4551 4600 4351 4400 
3901 3950 4151 4200 


4500 


ig. 
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ASHBEL GREEW AND WILLIAM BOND, a., ET At. 


1598 4101 4150 3651 3700 
3801 3850 4851 4900 
4051 4100 5351 5400 
3201 3250 5151 5200 
4601 4650 4951 5000 
5301 5350 3401 3450 
3451 3500 4812 4850, 39 bundle-. 

All others 50 bonds ea. bundle. 
Signed) O. W. CHILD, 22 Pine &. 


M. J. BANEY, 45 Ex. Place. 


Received of Edward P. Ferry, treasurer of the Chicago, Saginaw . 
& Canada Railroad Co., twenty-two hundred and eighty-nine (2289) 
of the first-mortgage bonds of the company, numbered as detailed 
by the memorandum above, dated New York, Aug. 20, 75, and 
signed by O. W. Child & M. J. Baney, placed in my custody as chair- 
man of the executive committee of said R. R. Co., in accordance with 
the resolution of the board of directors passed Oct. 11, 75, for cus- 


tody, disposal, or sale. 
ae BENJAMIN RICHARDSON. 


1 ] Benjamin Richardson. Receipt — 2, 289 bonds. Oct. 
5 (uv. 


1599 Edward P. Ferry, treas’r Chi., Sag. & Can. R. R. Co.: 

In accordance with the resolution of this company you will 
deliver to John F. Betz, John Bower & Co., and Richard Peniston 
two hundred of the first-mortgage bonds of this Co. of $1,000 each, 
— * being collateral for the loan of $100,000 (in notes this day 
made). 

Philadelphia, Oct. 11, 75. 
E. L. CRAW, 
WILLIAM J. KELLY, 
Executive Committee of the Chicago, Saginaw & Canada R. R. 


[Endorsed :] Order of executive committee to treasurer to deliver 
bonds to John F. Betz, John Bower & Co., Richard Peniston. Octo- 
ber 11, 1875. Filed Aug. 17th, 1882. Exhibit D referred to in de- 
position of E. P. Ferry. J. W. Champlin, special master. 


1600 Ex. C8. Referred to in Deposition of E. P. Ferry. J. W. 
Champlin, Special Examiner. 


Ree’d, Philadelphia, Oct. 16th, 1875, of Edward P. Ferry, treas r 
Chi., Sug. & Canada R. R. Co., two hundred of the first-mortgage 
bonds of said Co. for $1,000 each, said bonds numbered as follows, 
to wit (no coupons detached): 5051 to 5100, inclusive; 5201 to 5250, 
inclusive; 5251 to 5300, inclusive; 5451 to 5500, inclusive; and 
the said bonds are placed in my hands, as trustee, by the consent of 
the company, on the one part, and John Bower & Co., Richard Pen- 
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iston, & myself, on the other, as collateral security for the sum of 
one hundred thousand dollars, which has been borrowed by the 
said R. R. Co. of the said named parties, as more fully appears by 
the notes of the said Co., dated Oct. 11, 1875, execu to said par- 
ties, respectively, for the sum of $33,333.33, payable in equal am'ts 
of $11,111.11 in 8, 11, & 17 mos., with interest at ten per cent., but 
which said amount it has been — by the parties of the second part 
shall not be pressed for payment until the expiration of three years 


from their date. 
JOHN F. BETZ. 


[Endorsed :] John F. Betz. Receipt for $200,000.00 bonds. Oct. 
16th, 1875. 


1601 Ex. C 7. Referred to in Deposition of E. P. Ferry. J. W. 
Champlin, Special Master. 


PnILA., Penn., March 12th, 1874. 


Rec'd of the Chicago, Saginaw & Canada R. R. Co., at the 
hands of E. L. Craw, president, eight first- mortgage bonds of 
said R. R. Co., numbered as follows: 171, 172, 173, 174, 175, 176, 
179, & 180, said bonds being given me as a bonus ſor the loan of 
eight thousand — to said R. R. Co. this day made. 

JOHN F. BETZ. 


I agree that the above-mentioned bonds are to — subject to an 
agre-m’t bearing even date herewith at surrender & sale. 


Nov. 10th, 1874. 
JOHN F.-BETZ. 
[Endorsed :] John F. Betz. Receipt —8 bonds. March 12, 1874. 


1602 Ex. C6. Referred to in Deposition of E. P. Ferry. J. W. 
Champlin, Special Examiner. : 


Ree’d, Phila., March 16th, 1874, of E. L. Craw, one hundred thou- 
sand dollars in bonds-of the Chicago, Saginaw & Canada R. R. Co., 
to wit, one hundred bonds of the — of $1,000, numbered from 241 
to 300, from 401 to 440, inclusive, which are held as collateral secur- 
ity for tlie payment of the com. note, dated Fruitport, 12th March, 
1874, payable on or before the Ist day of November next, for $50,000, 


with ten per centum per annum. 
JOHN F. BETZ. 
JOHN BOWER. 
[ Endorsed :] Receipt for bonds. M’ch 16, 1874. 
1603 Ex.C5. Referred to in Deposition of E. P. Ferry. J. W. 
Champlin, Special Master. 


| Ree’d, March 19th, 1874, of the Chicago, Saginaw & Canada Rail- 
road Company of Michigan, through their president, E. L. Craw, 
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ASHBEL GREEN ANP WILLIAM BOND, &C., ET AL. 


Esq., ten one thousand dollars bonds of the first-mortgage gold bonds 
of said railroad Co., of Nos. 211 to 220, inclusive, being for commis- 


sions. 
HENRY TAGG. 
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Agreement Produced by E. P. Ferry in his Examination. J.W. Champlin, 
Special Master. 


* This agreement witnesseth: That four a valuable consideration I 
hereby relinquish all interest in a certain note of fifty thousand doll’s 

\ and of fifty thousand doll’s in stock of the Chicago, Saginaw & Can- 
ada Railroad Co. of Michigan, as per agreement made between said 
Co. and the following persons, viz., John Bowers & Co., Henry Tagg, 
: R. Peniston, & Chas. P. Dietrich, on the 16th day of March, 1874. 


March 19th, 1874. 
HENRY TAGG. 


1604 Agreement Produced by E. P. Ferry on His Examination. J. 
W. Champlin, Special Master. 


| I, the undersigned, Henry Tagg, having received of E. L. Craw, 
president of the Chicago, Saginaw and Canada Railroad (o., ten one- 
thousand-dollars bonds of the said company, numbered 211 to 220 
inclusive, as per my rec’pt dated Mar. 19, 1874, now, therefore, I 
1 hereby agree with the said company that I will upon demand, at 
any time within three years from date hereof, surrender to the said 
Co. the bonds named upon their paying me the equivalent value of 
the said bonds, it being understood that the value shall be the price 
for which the bonds of the Co. shall be negotiated by J. H. McChee- 
ney, less charges & commissions, providing said value be not less: 
than 80% of their face; and I agree that during the said time I 
| ar gg surrender control of the said bonds, except as herein pro- 
vided. . 
| Philadelphia, Nov. 10, 1874. | 
| HENRY TAGG. 


[Endorsed :] Henry Tagg. Receipt — 10 bonds, March 19, 1874, 
j and agreement to relinquish, &c. 
j 


j 1605 Ex. 4. Referred to in Deposition of E. P. Ferry. J. W. 
Champlin, Special Master. 


Office of the Cleveland Rolling Mill Company. A. B. Stone, presi- 
dent; H. Chisholm, v.-prest & gen’l sup’t; E. S. Page, secre- 


tary. 
8 CLEVELAND, April 14, 1874. 
E. L. Craw, Esq., p't, Eastman House, St. Louis, Mich. 
Dear Sir: Your favor of 10th at hand, and we hereby acknowl- 


edge receipt of two bonds, Chicago, Saginaw & Canada R. R. Co., 
: $1,000.00 — numbered, respectively, & 152 & 153, which we hold 


E 
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as part of whole am’t of bonds, same kind as are to be delivered us 


on completion of contract for rail & supplies. 
rs resp., CLEVELAND ROLLING MILL. 
ED. S. PAGE, Sec’y. 


legrg Cleveland Rolling Mill Co. Receipt — 2 bonds, 
April 14, 1874. 


100% Laue: Produced by E P. Ferry, Treas. J. W. Champlin, Special. 
aster. ° 


PHILADELPHIA, Pa., Nov. 10th, 1874. 
E. P. Ferry, Esq., treasurer of Chicago, Saginaw & Canada R. R. Co.: 


Pay to E. L. Craw or order the sum of two thousand dollars & 
interest at ten per cent.; this amount due me in a certain note of 
fifty thousand dollars given by said railroad Co. to order of J. B. 
Bilheimer, dated on or about Feb. 12th, 1874, & due Nov. Ist, 1874; 
also 20 shares of the capital stock of said railroad Co. due me on 


said note. 
C. P. DIETRICH. 


Pay E. P. Ferry, treas. C., S. &. C. R. R. Co. a 
E. L. CRA W. 


; — ] C. P. Dietrich. Order favor E. L. Craw. Nov. 10, 
874. 8 i 


1607 Sacinaw, Micn., Nov. 10th, 1874. 


Received of the Chicago, Saginaw and Canada Railroad 
— — twenty-five of the first- mortgage bonds of said company, 
numbered from 121 to 145, both inclusive, a receipt for which was 
formerly given to E. L. Craw, pres., and supposed to have been lost 


by him. 
J. H. McCHESNEY. 


Ex. C 4. Referred to in deposition of E. P. Ferry. J. W. Champ- 
lin, special master. 


Endorsed:] J. H. McChesney. Receipt for bonds. Nov. 20, 1874. 


1608 Received, Chicago, Dec. 7th, 1874, of E. L. Craw, ten bonds 

of one thousand ($1,000.00) dollars each, payable to bearer, 
of the Chicago, Saginaw and Canada Railroad Company, numbered 
from 181 to 190, inclusive. Said bonds are — with me as 
collateral security for the payment of a note for five thousand dol- 
lars made my the said — , dated Dec. Ist. 1874, and payable 
four months after date at the Third Nat’] Bank in Chicago, with 
interest at ten per cent. per annum, to the order of the said Craw, 
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prompt payment of said note at the maturity thereof. 
A. G. WEBSTER. 


Ex. C 3. Referred to in deposition of E. P. Ferry. J. W.Champ- 
lin, special master. 


[Endorsed :] Receipt of A. G. Webster. 10 bonds C., S. & C. 
R. R. Co. Dec. 7, 1874. 


and endorsed and nteed by him, and are to be returned on the © 1 


1609 Ex. C 2. Reſerred — in Deposition of E. P. Ferry. J. W. 
Champlin, Special Master. f 


Astor Hovsse, New Lonx City, 
Fripay, December 11th, 1874. 


Received this day of Edward P. Ferry, treasurer of the Pede 


Saginaw and Canada Railroad Company, by the hands of Dwight 
Klinck, twenty-three hundred (2,300) of the “ first-mortgage 8 
of said company of the denomination of one thousand dollars ($1,000) 
each, numbered, respectively, from 701 (seven hundred and one) to 
3000 (three thousan 95 both inclusive. Said bonds are held by me 
as agent or attorney for said company, to be used by me for the pur- 

of said company. Said bonds to be returned to said company 


if not so used by me. 
J. H. McCHESNEY. 
N ] J. H.McChesney. Receipt ſor bonds. December 11, 


1610 Ex. C 1. Referred to in Deposition of E. P. Ferry. J. W. 
Champlin, Special Master. 


GRAND Haven, Micn., December 17th, 1874. 


Received of Edward P. Ferry, treasurer of Chicago, Saginaw and 
Canada Railroad Co., in accordance with the resolution of the board 
of directors of said company, thirty-two one- thousand - dollar bonds 
of the first-mortgage gold bonds of said railroad wor , bum- 
bered 181, 182, 183, 184, 185, 186, 187, 188, 189, 190, 191, 192, 193 
194, 195, 196, 197, 198, 199, 200, 201, 202, 203, 204, 205, 206, 207, 
208, 209, 210, 240, and 147, the same to be used by me as collaterals 
in effecting loan for the use of the company, and to be accounted for 


by — to said treasurer. 
E. L. CRAW, President. 


Endorsed: E. L. Craw returns rec’pt of A. G. Webster, dated Dec. 
7, 1874, for Nos. 181, 182, 183, 184, 185, 186, 187, 188, 189, & 190;.in 
all, ten bonds. E. P. Ferry, treas r. E. L. Craw. Receipt — 32 

bonds. December 17, 1874. 
1611 [Eudorsed: ] The circuit court of the United States for the 
western district of Michigan. In equity. Ashbel Green & 
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Wm. Bond vs. The Chicago, Saginaw & Canada R. R. Co. Exhibits 
“C” KD,“ referred to in the depositions of E. P. Ferry before 
special master. Rec’d & filed this 6th day of Nov., 1882. H. M. 
insdill, clerk. 


1612 Circuit Court of the United States for the Western District of 
Michigan, Southern Division. 


ASHBEL GREEN and WILLIAM Bonp 
ag’st 
THe Cuicaco, SAGINAW AND CANADA RAILROAD CoMPANY. 


SouTHERN District or New YORK, 33: 


Ashbel Green, being duly sworn, deposes and says— 

That he is one of the complainants in the above-entitled action. 

That the said action was brought by deponent and his cotrustee, 
William Bond, who is now absent in Europe, for the purpose of 
foreclosing the mortgage mentioned in the bill of complaint. é 

That counsel were employed by the said complainants as trustees 
in regard to the said suit,and that the said counsel are entitled to 
be paid for said services rendered out of the fund which may be 
realized from a sale of the mortgaged property. 

Deponent further says that, in addition to the services rendered 
by the said counsel „ to commence and conduct the proceed - 
ings in this suit in behalf of the complainants and of the bond- 
holders, the complainants have been compelled to advise with coun- 

sel from time to time in the city of New York in regard to the 
1613 said suit, and also in regard to certain legal proceedings which 

were taken in the supreme court of the State of New York 
against this deponent and the said William Bond by one Richard- 
son in regard to the validity of certain bonds claimed by the said 
Richardson, and which were secured by the mortgage to foreclose 
which this suit was brought. 

That the trial of the said suit occupied several days, and it be- 
came necessary to — — counsel to ſook aſter and proteet the in- 
terests of the said William Bond and tliis deponent as trustee. 

Deponent further says that the services of such counsel in such 
matters connected with their trust were worth at least the sum of a 
thousand dollars, and that certain disbursements have also been 
made by deponent, growing out of the execution of the said trust, 
amounting to the sum of eight dollars and eighty-five cents. 

Deponent further says that in addition to such counsel fees said 
William Bond and this deponent are entitled to compensation ‘for 
their services as such trustees for the bringing of this action and 
other services rendered in regard to the said trust since the signin 
of the bonds, amounting to the sum of one thousand dollars to each 
one of said trustees, on account of which last-named sum they have 


been paid nothing. ASHBEL GREEN 


ASHBEI. GREEN AND W ILLIAMBOND, a., ET AL 681 


Sworn to befure me this 2nd day of August, 1882. 
Ir. s.] EDW'D E HOOPER, 


Nolary Public, Kings County. 
(Cert. filed in N. Y. Co.) 


1614 [Endorsed: ] Received and filed August 15th, 1882. J. W. 
Champlin, sp. master. 


1615 United States Circuit Court, Western District of Michigan. 
ASHBEL GREEN and WILLIAM Bonp 
Tue Cuicaco, SadIx AW & CANADA RAILROAD CoMPANY. 


SouTHERN District or New YorK, 88: 


Charles B. Alexander, being duly sworn, says— 

That he is of counsel for the complainants, trustees herein, and has 
been such counsel since the execution of the trust deed, for the fore- 
closure of which this suit is brought. 

Deponent says that from the time of the appointment of the trus- 
tees up to March, 1876, there were very frequent visits tu deponent 
and to the said trustees with reference to the property held by the 
trustees, such visits being made by persons holding bo or 
claiming to hold bonds or contemplating the purchase of bonds 
secured by said trust deed. 

That on the 2lst day of March and the 23d and 28th days of 
March deponent had consultations with said trustees and with Mr. 
Ellihu Root, representing one of the bondholders. 

That on the 6th of July Mr. Nims visited New York and held 

a long conference with a member of deponent’s law firm with 
1616 reference to the proposed foreclosure of the mo ; which 
consultation extended over the 7th day of July, 1876. 

That on the 12th day of June of that year deponent caused a let- 
ter to be written from his office to Mr. Nims relating to the said fore- 
closure, and on the 19th of June a letter was received from Mr. Nims 
on that subject and communicated to the trustees. On the 25th of 
August a letter was received from Mr. Nims regarding said trust. 
On the 5th day of September a very full conference was held with 
Mr. Bond, one of the trustees, as to the condition of the foreclosure, 
and he was fully advised as to his duties as such trustee. 

On the 6th day of September an interview was had by deponent’s 
firm with Mr. Richardson and Mr. Ferry and a written request ex- 
amined, which they presented, requesting the trustees to take pos- 
session of the road, and a letter was prepared and sent, after confer- 
ence with the trustees and Mr. Nims, regarding the same. 

On the 7th day of September, 1876, a bill in equity was —— 
to foreclose the mortgage, which bill was very full and special and 
involved a large amount of time and labor. 

An interview was held with Mr. Richardson on the 13th of Sep- 
tember. = the 23d of September an interview was held with Gen- 
80—181 


1 * 5 
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eral Sickles as to the duties of the trustees and as to his desires as the 
representative of certain interests in the trust property. 

1617 On the 26th of September the bill of foreclosure was com- 
pleted and was sent to Mr. Nims, together with a copy of the 

mortgage. 

On the 2nd of October an examination was made in reference to 
mortgage liens on the road, and the trustees were advised of the 
same. 

On the 9th of October a draft of bill of complaint as finally filed 
— received from Mr. Nims and carefully examined by deponent's 

ri. 

On the 21st of October a telegram was received from Mr. Nims 
as to completing the bill, and on the 22nd a consultation was held 
with Mr. Richardson. 

On the 13th of November a letter was received from Mr. Nims as 
to filing the bill of complaint, and on the 14th of November an in- 
terview was had with Mr. Lowrey, representing bondholders, as to 
the foreclosure. , 

On the 21st of December deponent’s firm received a letter from 
Mr. Nims stating that the bill of complaint had been filed ; and as 
tu the proposition from Mr. Elwell as to leasing the property at ten 
per cent. of the gross earnings, such proposition was considered and 
the trustees advised as to their duties in the premises. 

On the 29th of January, 1877, a letter was received from Mr. 
Nims, and the trustees were advised as to the pro sale of 
hypothecated bonds of the company by creditors, and Mr. Nims was 
instructed as to the same. 

On the 22nd of February a communication was received 
1618 from Mr. Nims as to preparing an order of reference, and the 
trustees were advised as to the same. 

On the 15th of February an interview was had with Mr. Ferry 
as to the amount of bonds outstanding. 

On the 5th day of December a letter was written to Mr. Nims as 
to the condition of the property in the foreclosure proceedings, and 
on the 17th of December a letter was received from Mr. Nims, 

which was communieated to the trustees. 

On the 4th of January, 1877, an important litigation arose in the 
supreme court of the State of New York,in which Daniel E. Sickles 
and others were complainants, and Benjamin Richardson and the 
said trustees were defendants the object of the suit being to cancel 
three millions five hundred and seventy-five thousand dollars of 
bonds alleged to have been issued under the trust deed. 

Owing to the structure of the complaint and the questions in- 
volved, deponent, after a careful examination of the summons and 
complaint, advised the trustees that it was their duty to actively 
engage in the proceedings during the progress of the motion and 
the trial for the protection of their interests and those of their 
cestuis que trust. 

The injunction order was served on the 4th of January, 1877, 
with the motion papers, and a careful examination was made of the 
papers and of the law applicable to the subject. 
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1629 On the 18th an interview was had with Mr. Richardson in 
regard to the suit. 


On the 5th of February counsel —— at chambers ſor the 
trustees and the motion was adjourned to the 20th. 

On the 20th of February counsel again attended and an adjourn- 
ment was had to the Bird. | 

— the 23rd an answer was prepared for the trustees and duly 
served. 

On the 17th a notice of trial was received for the April special 
term. 

On the 17th Mr. Hawkins, counsel for one of the parties, called 
for the purpose of ascertaining certain dates, and on the 16th an ap- 
plication was made by Mr. Hawkins for copies of the proceedings in 
the United States courts. 

An argument was had before Mr. Justice Lawrence on the appli- 
cation for the granting of a preliminary injunction, which argument 
extended throughout the 2 — portion of the day, to the best of 
deponent’s recollection, and which argument was carefully prepared 
on deponent’s part. 

On the 8th and 28th and 29th deponent and Mr. Ashbel Green, 
one of the trustees, attended the trial of the case as representing the 
trust, and upon the rendering of the decision carefully examined the 
same with reference to its effect upon the trust. 

Subsequently deponent attended a hearing of the ap from 
the judgment and watched the proceedings on behalf of the 

trustees. 
1620 On the 20th of July, 1878, General Sickles called on depo- 
nent and enquired as to the progress of the case, and on the 
30th of July a letter was received from Mr. Nims, who was written 
to regarding the trust. 

On the 3rd of August the original mortgage was sent to Mr. Nims 
at his request. 

On the 22nd of April, 1879, deponent caused a notice of taking of 
testimony to be served on various —_— in the city of New York. 

On the 6th of May a member of deponent’s firm attended before 
the commissioner on the taking of testimony as to bonds. 

On the 22nd of December an order was received as to taking proof 


of bonds. 
a C. B. ALEXANDER. 


Sworn to before me the 19th day of August, 1882. 
IDL. s.] SIDNEY WARD, 
Notary Public, Kings & N. Y. Co’s. 


[Endorsed:] United States circuit court, western district of Mich- 
igan. Ashbel Green & William Bond against The Chicago, Saginaw 
and Canada Railroad Company. Affidavit of Charles B. Alexander. 
Rec'd and filed Aug. 22nd, 1882. J. W. Champlin, special master. 
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1621 Muskxcox, Aug. 29, 1882. 
Green & Bond, Trustees, in ac. with F. A. Nims. 
Disburse- 
Services. ments 
1876. 
July 6 For retainer in foreclosure matter 500 00 
4 du's time in New York consulting with 
trustees, including going & returning, 2 days. 100 00 
„% his expenses to New York & retun nn 60 00 
‘© correspondence & consultation with trustees 
& bondholders ut various times 200 00 
Sept. 21] “ paid register for Saginaw Co. for information 
about incumbrances on R. R. property .--- — 1 00 
“ 23 | ( paid register for Gratiot Co. for information 
about BR. BR. property ..nccs-necccccccnnss|sscnenctins 1 00 
10 ee ..... ..codeccccccccececs)scneenunes 1 25 
Nov. 15 “ copy of bill rs. C., S. & C. R. R. Co 10 00 
“ dig order appointing receiver & d’f't’g 
bond of receiver & copy ...-..---....----- 580 00 
» SB] * paid mnarabhall’s feet.... ...ncccecececncovecdsecnesusnes 2 56 
1877. 
Jau’y 30 “ copy of bill & lease of C., S. & C. R. R. Co. 10 00 
% paid postage on copies — ones 50 
Mar. 1 for copy of order rs. C., 8. & C. R. K. 
1 — . oe 1 50 
ar. 8 “ aff’t of re ‘ce & order pro confesso vs. 
C., 8 C. I. R eee eee ee, 10 00 
1878. 
Sept. 9 “ 1 da’s time at Grand Rapids 5 ů — 25 00 
“expenses “on ane | owe 1 00 
Oct. 14] “ 1 da’s time at Grand Rapids e ee ietiiien 25 00 
10 expenses „„ 2 25 
oe 26 | * d’f’t’g answer to petition of Benj. Richardson. 
oe 30 | time in U.S. court, Grand Rapids, showing 
cause to petition of Benj. Richardson 50 00 
. 5 00 
Dec. 31] time at Grand Rapids about foreclosure suit 25 00 
| 6 expenses. . en 5 00 
1879. 
Jan’y 11] “ time at Grand Rapids about petition of Benj. 
— —— . ———ůů 25 00 
„„ — 3 00 
Feb' 7 1] „ paid for telegram 2 1 — 54 
ar % % ſor printing 600 note eireulars 4 25 
1880. 
July 22] “ preparing abstract of proofs & comparing 
. c „c 50 00 
“ two copics of amn — 10 00 
Forward $1,140 00 $88 85 
1880. 1622 Forwarded - 1, 140 00 °88 85 
Aug. 13 For time at Grand Rapids ——- 25 
For . . no nee enn cnos]soes esescel 60 
Oct. 7| * paid for transcript, 362 a folios O 10c., in 
ease rs. C., 8. & C. R. R. Co bb 36 25 
Nov. 19 “ time at Grand pe — — with eres 
. O’Brien, & Elwell about decree, cke 25 00 
Sept. 27 “ replication to answer copies & service in suit 
, . & C. R R . cc ne-- ne 


paid for telegrams 


‘ 
as 


ASHBEL GREEN AND WILLIAM BOND, 4c., ET AL. 
Green & Bond, Trustees, in ac. with F. A. Nime—Continued. 


Disburee- 
Services. — 


1882. 

June 30 For time at Grand Rapids settling deere 25 00 
„% expenses 1 76 

July 14 “ time at Grand Rapids about foreclosure suit 25 00 
„ expenses . „V 1 00 

0 14 “ paid express ch’g’s on files sent to Grand 
Rapids . 2.2. 200... T72p———— — — —— 2⁵ 
Aug. 15 “ time at Grand Rapids ; 

ee col scecce — 7 00 
$1,275 00 $135 97 
ee ee 


1623 Western District or MICHIGAN, t me 
County of Muskegon, 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


AsHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
vs. 


THe Cicado, Sadlx AW & CANADA RAILROAD Company, De- 
fendant. 


Frederick A. Nims, of the city of Muskegon, in said county and 


‘district, being duly sworn, says that he is the solicitor for the com- 


plainants in the above-entitled cause; that the annexed is a state- 
ment of his account for services and disbursements in and about 
the said suit and proceeding; that the charges are reasonable and 
just, as he verily believes, and no part of said account has been 


id. 
= F. A. NIMS. 
Subscribed and sworn to before me this 29th day of August, A. D. 


1882. 
R. ANDREW FLEMING, 

Notary Public, Muskegon County, Mich. 

1624 Musxxcon, October 17th, 1882. 


Green & Bond, trustees, in acc’t with F. A. Nims. 


For 5 days’ time going to, at, & returning from New York 
to consult trustees about bill & decree in foreclosure case 
(expenses included) - ...--..----------- 250 00 


(This is supplemental to bill heretofore rendered.) 


— 
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Western District or MICHIGAN, 88: 


Fred. A. Nims, being duly sworn, says that the above bill is cor- 
rect and that the services have been rendered, and that the charges 
therefor are reasonable. 

F. A. NIMS. 


Subscribed and sworn to before me this 20th day of October, A. 


D. 1882. 
J. W. CHAMPLIN, 
. Notary Public, Kent Co., Mich. 


1625 [Endorsed :] United States circuit court for the western dis- 

trict of Michigan. In equity. Ashbel Green et al., trustees, com- 
pl’ts, vs. The Chicago, Saginaw and Canada Railroad Company, def’t. 
Account of F. A. Nims, solicitor. Rec’d and filed Aug. 31st, 1882. 
J. W. Champlin, special master. . 


1626 UNITED States OF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WꝭILLIAM Bonp, Complainants, 
v8. 
THE CuicaGo, SAGINAW AND CANADA RAILROAD Company, Defend- 
ant. 


Jacos R. CAassELERRV, being produced and duly sworn and orally 
examined, deposes aud testifies as follows: 


I reside in Chicago, Illinois. I was in possession of the bonds 
Nos. 209, 386, & 390, of the Chicago, Saginaw and Canada Railroad 
Company of one thousand dollars each. I obtained them of E. L. 
Craw in the latter part of 1875 or beginning of 1876. I made a loan 
of one thousand dollars to Captain Craw and to J. B. Bilheimer of 
four hundred dollars. These bonds were given to me as collateral for 
loans to Craw & Bilheimer. 

The Craw note or loan, I think, was four months. I don’t remem- 

ber exactly as to the other; it was similar. Neither of those 
1627 loans were ever paid. I had subsequently a conversation 

with Cap. Craw with reference to the payment of them ; it 
was in 1877 or 8. Cap. Craw went into bankruptcy. At that time I 
handed him his note, & he said he gave up all claims to the bonds, 
& as I saw that his note was not worth anything I thought I Would 
give him up that and have free use of the bonds. 

At that time those bonds were in my possession. They remained 
so up to the time I handed them to Mr. Wilson to obtain the loan 
from Mr. Coon; this was in the year 1880, I think—on reflection, I 
think it was in 79 instead of 80 that I handed them to Wilson. I 
loaned them to Wilson to enable him to obtain a loan. I restricted 
the loan to $100.00; it was that he wanted. I know he obtained 


— He got it through Mr. Hawkins, a note broker in Phila- 
elphia. 
It was obtained from Mr. Coon. It has been paid by me about 
one year ago. Mr. Coon & Mr. Hawkins both live in Philadelphia. 
I do not know Mr. Knipe. I know Hawkins personally; have seen 
him write & know his signature. (Paper shown witness.) This is 
his signature (paper purporting to be an assignment of Mr. Coon 
of his interest in the bonds). 


Paper herewith returned, marked Exhibit A. 


I received this paper on the payment of the Wilson note to Coon. 

I handed that assignment to A. J. Barnes & Co., along with other 
collaterals; they have redelivered that assignment to me. At 

1628 time I received these bonds from Cap. Craw I had no notice 
or suggestion affecting their validity from any person. No 

other claims have at any time existed or do now against tlrese bonds. 


Cross- examination by T. J. O'BRIEN: 


I was living in Philadelphia when I obtained these bonds and 
was in the real estate business. 

Had known Mr. Craw perhaps three or ſour months prior to this 
transaction. Mr. Bilheimer brought him to my office was the way 
I came to know him. I had known Mr. Bilheimer perhaps a year 
prior to that. I knew him at that time as a railroad man & under- 
stood he was interested in this road. I had the impression he wasa 
contractor in the road. 

I was informed Mr. Craw was the president of the road in con- 


nection with this. I don’t know what Cap. Craw wanted this money 


for. I don’t know what Bilheimer wanted the money for. The 
transactions were not at the same time; the additional amount to 
Bilheimer was about sixty days after. I don’t know where I got 
acquainted with Bilheimer; I can’t recal-; I think I can rcal-. 
was president of the Dansville, Hazelton & Wilkesbarre R. R. Co., & 
he came to see me something about that. ‘ 

I got the bonds when I made the loan to Cap. Craw the first time. 


_I gave them the amount of these notes—$1,000 & $400; there was 


no shave on them. When I rec’d them I think I was in my 
1629 office. I made no inquiry of Cap. Craw of the situation of 
the property or of the number of bonds that were out. Craw 


had no other bonds there at this time. I know of his having other 


bonds beside these; no large quantity; bonds of this same road. 
still have the Bilheimer note. Why I say the Bilheimer note was 
secured by these bonds is that it was so arranged when Mr. Bil- 
heimer wanted some money it should be secured by these bonds. 
They were working together; always came to my office together. 
The arrangement as to these bonds standing as security for Bil- 
heimer’s note was not in writing; it was verbal. 


Redirect ex’n by Mr. McGeorce Bunpy: 


I had had theretofore large transactions with Cap. Craw—that is, 
prior to this loan. I handed him some twenty thousand dollars on 
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some mercantile paper that he had, which was all paid. It was two 
or three months prior to this loan. It was my ‘first acquaintance 
with him. I did not make the inquiries I should have made when 
I took these bonds if it had not been for the prior transaction. 


Cross-examination by Mr. O’Brien: 


This commercial paper was notes to run 4 or 5 months. They 
came into Cap. Craw’s hand- through the railroad transaction. They 
were notes of Mr. Betts & Mr. Bower. This was the last of 75 or 

the first of 76; can’t tell exact date without my books. I 
1630 felt that I did not run much risk in taking these notes. I 

got the money on them in an hour. I don’t recollect how 
much I discounted them; fair discount; not a big shave at all. It 
was about six months after that that I saw Craw have other bonds. 
I think he applied to me to get a loan or something; don’t remember 
how much he wanted to borrow. I did not try to borrow for him. 
I don’t know why. It was not exactly in my line. 


Ques. by Mr. Noxkrts: 


At the time he applied to me to get the notes of Betts & Bower 


discounted Cap. Craw claimed to be acting for the railroad & I know 
he was president. It was represented that it was very urgent to get 
the money that day. 

This negotiation for Betts & Bower notes was prior to my loanin 
him two or three months. Both occurred in Philadelphia. I did 
not know it was in his private business that he wanted the loan & 
did not ask any questions. At the time I negotiated the Betts & 
Bower notes I knew that Bilheimer had a contract to build the road; 
never saw Bilheimer’s contract. I did not at that time know any 


other officers of the road and never met any of:them, I think. 
J. R. CASSELBERRY. 


Subscribed and sworn to before me this fifteenth day of July, A. 


D. 1882. 
JOHN W. CHAMPLIN, 
Notary Public, Kent County, Michigan, & Special Master. 


1631 The Circuit Court of the United States for the Western 
District of Michigan, Southern Division. In Equity. 


AsSHBEL GREEN and WILLIAM Bonn, Trustees, &c., Complainants, 
— 


THe CHICAGO, SAGINAW AND CANADA RAILROAT Company, Defend- 
ants. 


Whereas in the proofs in the above-entitled bonds already taken 
concerning three certain bonds of the defendant company in issue 
herein, numbered, respectively, 209, 386, and 390, some right, title, 
or interest in and to said bonds appears to have been at some 
time belonging to me, Edwin Wilson, formerly of Bristol, Pennsyl- 
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vania, now of Easton, in said State; and whereas the only interest, 
right, or title I ever had in said bonds consisted in a loan of the 
same to me by Jacob R. Casselberry for the purpose of obtaining a 
loan of one hundred dollars in money upon them as a pledge, which 
I afterwards did obtain from Ephraim Coon, of Philadelphia, which 
said loan was long since paid: 
Now, these presents witness that, fora valuable consideration to me 
paid, the receipt whereof is acknowledged, I have assigned and re- 
leased and by these presents do assign and release to Jacob R. 
1632 Casselberry all my right, title, and interest of whatever nature 
it may be in said bonds so numbered, and consent that the 
ownership of said bonds may be passed upon by the special master 
and examiner herein without notice of any kind to me. 


Dated Aug. 21, 1882. 
EDWIN WILSON. 


STaTe OF PENNSYLVANIA, 
County of Northampton, 


On this 21 day of August, 1882, personally appeared Edwin Wil- 
son before me, prothoustory of said county and of the common pleas 
court thereof, the same being a court of record, and acknowledged 
the execution of the above instrument to be his free act and deed ; 
and I further certify that I know said Edwin Wilson to be the same 
person described in and who executed said instrument; words 
“and” to “extinguished,” inclusive, and “to” and “ Casselberry,” in- 
clusive, erased before execution. : 

(x. s.] SAM. YOHE, 
Deputy Pre 


1633 [Endorsed :] The circuit court of the U. S., west'n dist. of 

Michigan, so'n div. In equity. Ashbel Green el al., trustees, 
vs. The Chicago, S. and Canada R. R. Co. Release and waiver of 
notice from Wilson. Received and filed Aug. 25th, 1882. J. W. 
Champlin, special master. Gleason & Bundy, sol’rs for Casselberry. 


1634 United States Circuit Court, Western District of Michigan. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
against 
Tue Cuicaco, Sacinaw & CanaDAa Raitroap Company, Defend- 
ant. 


SouTHERN District or New YorK, 8: 


By, John A. Osborn, duly appointed by order uf the court made 
in the above case special examiner to take testimony of witnesses 
produced by either party in the above matter, do hereby certify that 
on the 10 day of May, 1879, Ephraim Cuon was sworn as a witness, 
and produced on his own behalf 3 bonds of $1,000 each, entitled 
the Chicago, Saginaw & Canada Railroad Co., which said bonds 
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were offered in evidence and left with the special examiner, to be 
forwarded to the court at Grand Rapids, Michigan, place of trial. 
JOHN A. OSBORN, 
Special Examiner. 
Nos. 209, 386, 390. 


1635 PRILA., PA., Aug. 30th, 1881. 


To John A. Osborn, special examiner: 

Please take notice that, for value received, I have this day and by 
these presents do transfer and set over unto J. R. Casselberry all my 
right, title, and interest in the within-mentioned bonds. 

EPHRAIM COON. 

Witness- present: 

D. H. KNIPE. 
E. H. HAWKINS. 


For and in consideration of a certain amount to me in hand paid, 
the receipt of which is hereby acknowledged, I have made over and 
transferred to, and by these presents do make over and transfer to, 
Mess. A. S. Barnes & Co., of New York city, all my right, title, and 
interest in the within-mentioned bonds. | 
J. R. CASSELBERRY. 


Signed and acknowledged before me this twenty-first day of Sep- 
tember, 1881, at my office, in N. Y. C. ey ; 
D. s.] T. F. DONNELLY, 
Notary Public, N. F. C. 


Rec’d and marked Exhibit A, referred to in dep. of J. R. Cassel - 


berry, Aug. 15, 82. 
J. W. CHAMPLIN, 
Special Master. 


1636 The Circuit Court of the United States for the Western Dis- 
trict of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, &c., Complainants, 
v8. 
THE CHICAGO, SAGINAW ANDCANADA RAIL ROAD CourAx x, Defendant. 


Whereas in the proofs taken in this case in regard to the owner- 
ship of bonds in issue herein some right, title, or interest to bonds 
Nos. 209, 386, and 390 appears to be in the firm of A.S. Barnes & 
Co., of New York city ; and whereas said A.S. Barnes & Co. have no 
further right, title, or interest to said bonds: 

Now, these presents witness that for a valuable consideration to 
us paid, the receipt whereof is acknowledged, we have assigned and 
released, and do hereby assign and release, to Jacob R. Casselberr 
all our right, title, and interest whatever in said bonds so numbered, 
and consent that the ownership of said bonds be passed upon by the 
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— master and examiner in this cause, and that he find our 
claim of interest in the same wholly extinguished without notice of 
any kind to us. 
N. York, August 22nd, 1882. 
A. S. BARNES & CO., 
By HENRY B. BARNES, 
Of said Firm. 


1637 State or New York, * 
County of New Tork, 


On this 22nd day of August, 1882, personally appeared before me, 
Thos. F. Donnelly, a duly commissioned notary public for the city 
and county of New York, N. Y., the above-signed Henry B. Barnes, 
to me known to be one of the partners of the firm of A. S. Barnes & 
Co., doing business at 111 and 113 William St., New York city, and 
who is to me known to be the same person described in and who 
executed the foregoing instrument, and acknowledged that he exe- 
cuted the same for and as the act of said A. S. Barnes & Co. 

Ir. s.] T. F. DONNELLY, 
Notary Public, N. F. G 


State oF New Lonx, : 
City and County of New York, 2 


I, William A. Butler, clerk of the city and county of New York, 
and also clerk of the supreme court for the said city and county, 
the same being a court of record, do hereby certify that T. F. Don- 
nelly, whose name is subscribed to the certificate of the proof or 
acknowledgment of the annexed instrument and thereon written, 
was, at the time of taking such proof and acknowledgment, a notary 
public in and for the city and county of New York, dwelling in the 

said city, commissioned and sworn and duly authorized to 
1638 take the same; and, further, that I am well acquainted with 

the handwriting of such notary and verily believe that the 
signature to the said certificate of proof or acknowledgment is gen- 
uine. I further certify that said instrument is executed and ac- 
knowledged according to the law of the State of New York. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 22 day of Aug., 1882. 

Du. s.] WM. A. BUTLER, Clerk. 


[Endorsed:] The circuit court of the U. S., west. dist. of Mich., 
southern div’n. In equity. Ashbel Green e al., trustees, vs. The 
Chicago, Saginaw & Canada R. R. Co. Release & waiver of notice 
from A. S. Barnes & Co. Received & filed Aug. 25, 1882. J. W. 
Champlin, special master. Gleason & Bundy, sol’rs for Casselberry. 
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1639 UNITED STATES OF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


AsHBEL GREEN & WILLIAM BonpD 
ä v. 
THe CHICAGO, SAGINAW & CANADA RAILROAD CoMPANY. 
Gen. DANIEL. E. SickL Es, being produced and duly sworn and 
orally examined by Mr. O’Brien, testified as follows : 


Ques. I call your attention to the treasurer’s journal, page 4, and 
also to the testimony of Mr. Ferry, just given, in which he refers to 
a conversation between himself and your father, about Oct., 1874, 
in which your father referred to the transaction then being made of 
a loan of one hundred thousand dollars to the company as your 
transaction and also Mr. Ferry’s reference to a supposed contract 
having reference to this same loan, and ask you to explain what 
there was about this loan so far as you were concerned & how it 
came to be made. 

Ans. It was my transaction only so far as I negotiated it and ad- 

vised it. My father was a man well advanced in years at the 
1640 time, and I acted for him in many transactions. The cir- 
cumstances under which the transaction originated were 
these, substantially, to my best recollection: I had negotiated in 
London a large amount of the bond—a million, with option to the 
urchasers of more up to the whole. The parties buying desired, 
before paying any money, that the documents, evidences of value 
of the road, productiveness of the enterprise, the subsidy notes rep- 
resented to have been given in aid of the work to a large amount 
and other subsidy notes to a large amount promised, the business 
and income of the Saginaw Valley road, which had been represented 
to belong to this company to have been acquired by purchase, the 
estimates of traffic, which Mr. McChesney had in much detail, show- 
ing a large net income for the road contemplated, its stock subseri 
tion, which he represented to have been very considerable—these 
and other similar data in the hands of Mr. McChesney and certified 
by various persons had been laid before the Oriental Bank and other 
members of the syndicate with whom I had made the negotiation ; 
and they came to the conclusion to require all these documents, 
estimates, papers, to be more fully authenticated and certified by 
the nearest British consul, I think, at Chicago. This demand 
caused an unexpected delay in the realization of money from the 
sale of the bonds. I informed Mr. McChesney of these require- 


ments, and steps were taken to comply with them, as he in- 


1641 formed me, and that Mr. Klinck, the secretary of the com- 

pany, would bring the documents, duly authenticated, to 
Englund. Mr. McChesney represented in behalf of the company 
that it.would be — by this delay in meeting maturing 
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yments, and asked me to obtain from the syndicate an advance of 
$100,000. 


I declined to undertake that, stating that I thought it would 
prejudice the larger negotiation. I pointed out that the representa- 
tions I was to make at his suggestion as the reasons for asking a 
temporary loan or advance of a comparatively small amount were 
not consistent with the representations I had made upon his au- 
thority as to the resources of the company, as he had authorized me 
to state that the company was free from debt, and that the road, so far 
as it had been built, had been built by subsidies paid in and by 
stock subscriptions ; thereupon McChesney u me to try and find 
the money elsewhere, as it was very urgent to have that amount. 
made some efforts in London to find the money there, but could not 
do so except upon terms that seemed inadmissable, because if they 
transpired would prejudice the principal negotiation. I then said 
to Mr. McChesney that for a commission of five per cent. I would 
tuke the responsibility on behalf of my father of making a contract 

for the loan,subject to my father’s approval,at the New York 
1642 rate of interest, 7%, if he would furnish satisfactory guaran- 

tees of payment. These terms were much more favorable 
than any I had been able to obtain in London. There was some 
discussion for several days about the guarantees—security ; I don’t 
remember the detail. Mr. McChesney accepted the offer, but the 
arrangement about the guarantees remained open. He wanted to 
deposit “ aid notes,” and some what he called very valuable — 
on timber land along the line of the road, and deeds of valuable 
depot grounds and other like securities. I declined these in that 
form and suggested that these and such securities as the company 
had, according to his representations, should be deposited with some 
bank in Michigan or Chicago, and that such bank should guaranty 
the company’s note for 6 months, the time for which he wanted the 
loan. This arrangement, it appeared from Mr. Mc(hesney’s state- 
ments, turned out to be impracticable, and be then proposed to pledge 
250 of the company’s bonds as collateral security with the under- 
standing that they could be taken up at any time when called for 
by the English parties taking the loan in case they exercised their 
option of taking the whole issue for which they had stipulated and 
giving to my father one hundred shares of fully paid-up stock. I 
accepted, on behalf of my father, those terms and drew up a con- 

tract in duplicate, I think, between my father & the com- 
1643 pany on that basis. I, according to my best recollection, 

transmitted a copy of the contract to my father and have 
never seen it since, and Mr. McChesney proceeded with his copy; 
took the steamer and returned to the United states. 

Ques. State whether you afterwards, in July, 1875, on the occasion 
of the purchase by you of 163 bonds, as heretofore testified to by 
you, made any reference to this loan of $100,000, or whether that 
played any part in it. 

Ans. I think I have testified to about that. The note was not 
paid, and my father desired payment, and the company was not able 
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to pay it, and I took up the note and took bonds, as heretofore tes- 
tified to by me—163 bonds. 

I do not know what became of the 250 bonds held by my father 
as collateral only as I have been informed; I was in Europe at the 
time. 

My father told me he had returned the bonds, and Mr. McChes- 
ney also told me the company had received them. 

Ques. The 163 purchased by you were no part of the 250 held 
by your father? 

Ans. No, sir. I never had those bonds in my possession. The 
a by me was made in Paris, at my house there, and the 
* delivered by Mr. McChesney to my bankers in London —Bar- 
ing Bros. ; 


1644 (Mr. Smith here announces that he objects to this testi- 
mony and shall move, at the proper time, to strike it out.) 


Ques. How much did you pay for your bonds? 
Ans. I paid $100,000 and accrued interest from April 15-18 to 
July or August, 1875, about three months and one-half—interest at 


Ques. You spoke of a certificate of stock of 100 shares of fully paid- 
up stock to be given your father. What do you know as to whether 
it was done? 

Ans. I was not here, and I don’t know anything about it. The 
secretary of the company, Col. Elwell, told me that it was issued 
and that my father gave Col. Elwell a proxy to vote for Richard- 
son afterwards. 8 


Questions by Mr. Norris: 


Ques. You are now a stockholder in the company, are you not? 
Ans. No, sir; not that I know of; I have got no certificate; I 
don’t know that I am. 
Ques. You are president of the company, are you not? 
Ans. I was in 78; my term was out some time ago. 
Ques. By virtue of what stock were you president in ’78 ? 
Ans. By no stock that I know of. I may have borrowed my 
father’s certificate. I have no recollection. I was not pres- 
1645 ent at the election, which was out here in Michigan. Some 
stock may have been transferred to me to qualify me—a 
share or two—but I don’t know anything about it. 
Ques. To your knowledge, has there ever been a successor to you 
elected as president? 
Ans. I have no information about it. I don’t know. 
Ques. Was you not elected president in N. Y.? 
Ans. I was, by the board of directors. I was elected as directed 


_ by the meeting in Michigan, at which I was not present. 


Witness states that he was present at the meeting of the directors 
held in New York, recorded on pages 80, 81, & 82, and took part 
in it & was elected president; have no reeollection that I was 
appointed a member of the executive committee. I never met or 
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acted as such executive committee; the signature to these minutes 
is mine. 
| Ques. Mr. Elwell, the secretary of the company, has testified in 
| this cause that when he became connected with the company as sec- 
> Babs retary the only stockholder that appeared by the stock books of 
| the company was Major General Daniel E. Sickles. Have you any 
; knowledge whether that statement wastrueor not? This testimony 
1 is printed in your brief, on page- 96 & 97. What knowledge have 
N you of the truth of that statement? 
1646 Ans. I do not know what the stock book shows. I have 
never seen the stock book. I have no certificate of stock and 
never had one. 

Ques. Did this contract which you drew in London relative to a 
loan of $100,000 and the pledge of 250 bonds bear vour signature or 
your father’s signature? How was it executed, if you remember? 

Ans. It is 7 or 8 years since the paper was written by me. I think 
I drafted it; my best recollection is that it was in my father’s name 
1 and signed by me for him. I have never seen the contract since. 
|| Ques. Was there ever written memorandum of the transaction 
| which you claim was a purchase of 163 bonds between you and 
| McChesney ? 
| Ans. I have no recollection of any; my recollection is there was 
| none. 

Ques. What was the reason of the failure of the London syndicate 
€@ to take the loan? 

5 Ans. Mr. Klinck, sec. of the company, who wis represented to be 
the bearer of the duly authenticated documents and data required, 
| rished at sea in the steamer Schiller, while on his way to Eng- 
and with his papers. It then became necessary to duplicate these 
iq documents, data, &c., & I was informed by Mr. McChesney that 
would be done and was being done, but before they arrived, the 
duplicates arrived, the company’s obligations in London went to 
protest at the office of their agent, their bankers, McCullough 

1647 & Co., & further negotiations became impossible. 


Ques. by Mr. O’BRIEN: 


Ques.. Give the date as near as you can when this collapse oc- 
curred—the failure to pay this paper. 

Ans. My impression is it was in Nov., 75. This paper I refer to 
| was the company’s coupons, payable at their bankers in London, & 
ad other obligations due to Mr. Stevens and others. 
em : | D. E. SICKLES. 

! 


Subscribed and sworn to before me this 17th day of August, A. D. 
1882. 
J. W. CHAMPLIN, 
Notary Public & Special Master. 
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1648 UxrrRD States oF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN & WILLIAM Boxp 
V3. 
THE Cuicaao, Sacinaw & CaxADA RAILROAD ComPAny. 


Jonx A. ELWELL, a witness produced and duly sworn, deposes 
and says: 


Examined by Mr. O’Brien: 


Ques. I call your attention to page 50 of the company’s record 
book and ask you if the certificates of stock authorized to be issued 
— a meeting recorded on that page were in fact issued to the parties 
there named? 


Obj. to by Mr. Smith & Mr. Norris to o = that question ; 
better evidence, namely, the certificate & stock book, which appear 
to be in possession of pres. & sec. in N. V. 


Ans. They were issued in Philadelphia, at the Continental Hotel, 
at the meeting of Oct., 75, as therein stated. 

Ques. I now call, your attention to the testimony referred to by 
the witness Sickles, & appearing in the printed abstract prepared 
by me, at pages 96 & 97, in which you are made to say that a cer- 

tificate of stock had been issued to General Sickles, and ask 
1649 if you have any explanation to make. 

Ans. I wish to make a correction in that connection; it 
should be that the certificate was issued to George G. Sickles, Gen. 
Sickles’ father. The stub of the stub book shows that a certificate 
had been issued by some other person for one hundred shares. 
There was but one stub in the stock-certificate book, & that showed 
it had been issued to Mr. Sickles for 100 shares. I find an entry 
made in my private memorandum book for 1876 that on Wednes- 
day, the 12th day of January, I obtained from Mr. George G. Sickles 
a proxy authorizing me to vote at a stockholders’ meeting of the 
Chicago, Saginaw & Canada Railroad Company, at the annual stock- 
holders’ meeting, which was held at the Eastman House, St. Louis, 
Mich., that same month, on 100 shares of his stock. 


Examined by Mr. Norris: 


Ques. The testimony that you gave was read over to you before 
you signed it—that is, the testimony that you referred to in your 
testimony yesterday, was it not? 

Ans. I have no distinct recollection. 

Ques. Have you any distinct recollection that you took it from 
the reporter and kept it some time for examination before you 
signed it ? 
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Ans. I compared the stenographer's report of the testimony taken 
in company with Mr. Hinsdill for the purpose of correcting 
1650 grammatical errors, but having been examined on two or 
three occasions with reference to the suit herein pending I 
have now no distinct recollection that the matter referring to the 
issuing of the certificate of stock to George G. Sickles for 100 shares 
formed part of my testimony as then connected with Mr. Hinsdill. 
In referring to that certificate of stock us being issued to General 
Sickles my impression then was, without referring to memorandum 
now in my possession, that certificate of 100 shares of stock was part 
of the transaction with the company in the sale of the company’s 
bonds to him. 

Ques. I find in referring to the copy of the stenographer’s notes 
of your testimony which I have before me that the paragraph fol- 
lowing the one wherein you testified that certificate had been issued 
to Gen. Sickles was corrected by you on reading over. Can you state 
why you did not also correct the statement that stock had been is- 
sued to General Sickles instead of George G. Sickles? 

Ans. It is evident to me that the operation of my mind was in 
reference to the stock to George G. Sickles, & Tspoke to the best of 
my recollection. 

Ques. When did you last see the certificate book with that stub 
in? U mean with reference to verifying your statement. 

Ans. I think in 1878, shortly after the stockholders’ meeting at 

St. Louis, Michigan. I was present at that stockholders’ 
1651 meeting when Gen. Sickles was made a director. I have no 

knowledge of what stock he held at that time. I have no 
positive knowledge that he held any. I mean by that that I have 
no knowledge whatever. I know of Gen. Sickles obtaining passes 
on other roads as president of this road; he has obtained passes 
from me as general manager of the Chicago, Saginaw & Canada 
railroad, I having made as general manager the usual annual — 
sition for passes placing Gen. Sickles on the list as president, and I 
have forwarded such passes received for him to his address in N. Y. 
city, and in some instances delivered the same to him personally. I 
know that the Western Union Telegraph Company have furnished 
him as president with free passes or franks. 

JNO. A. ELWELL. 


Subscribed and sworn to before me this 17th & 18th days of Au- 


gust, A. D. 1882. 
J. W. CHAMPLIN, 
Notary Public & Special Master. 
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1652 Unitep SrArES oF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


AsHBEL GREEN and WILLIAM Bonn, Trustees, &c., Comp't-, 
v8. 


Tue CHICAGO, SAGINAW AND CANADA RAILROAD Company, Defend- 


ants. 


Epwarp P. Ferry, a witness produced on behalf of the bond- 
holders represented by L. D. Norris, and being duly sworn and ex- 
amined orally by L. D. Norris, testified as follows: 


T. J. O’Brien objects to witness being examined in chief, but only 
for the purpose of showing unissued bonds in his possession. 


I was formerly the treasurer of defendant from July, 1873, to 
July, A. D. 1875, or August of that year; as such I have kept the 
treasurer’s books in my possession to the present time. These are 
the books that lie upon the table. They contain correct statements 
of the transactions of the company during my administration as 
treasurer. 


Books consisting of Treasurer's Ledger and Treasurer’s Journal 
offered in evidence, and are marked Exhibits “A” & B.“. 


1653 Ihave the vouchers referred to in the journal in my pos- 

session & will produce them. I have also in my ion 
orders from the board of directors to deliver bonds to different par- 
ties, and I also have the receipts of such parties for tliose bonds. I 
don’t bear in mind now any other papers. These Pa rs are now at 


Grand Haven, Mich. I have also certain unissu nds, which I 
will produce. 
ee EDW’D P. FERRY. 
Subscribed & sworn to before me this fifteenth day of August, A. 


D. 1882. 
JOHN W. CHAMPLIN, 
Notary Public, Kent County, Michigan, and Special Master. 


Avucust 171TH, 1882. 


Epwarp P. Ferry, being recalled for further examination, testi- 
fied as follows: 


I now produce 1,029 unissued bonds of defendant company, num- 
bered as follows: Package No. 1 contains bonds numbered 2201 to 
2300, inclusive—100 bonds. 

32 package, No. 2, contains Nos. 2301 to 2332, inclusive. 

31 66 3, 66 2333 2363, 40 

. 4, 7 2364 2400), 

100 * 5, 8 2401 “ 2500, 


— - 


9 


ee Mee 


100 bonds, package No. 6, contains Nos. 2501 to 2600, inclusive. 
100 0 7 * 2601 “ 2700), 


100 1 8, . 2701 “ 2800, “ 
100 * 9, « 2801 2900), 
100 bonds, package No. 10, contains Nos. 2901 to 3000, inclu- 
sive. 
1654 100 bonds, package No. 11, contains Nos. 2101 to 2200, inclu- 
sive. 
100 bonds, package No. 12, contains Nos. 2001 to 2100, inclusive. 
29 . 13, 1 4912 “ 4940), 
1,029 “ which I here deposit in court in this case; also one 
package of my vouchers for disbursements of money — 
my accounts in the treasurer’s books and numbered to co 
therewith from 1 to 95, inclusive, which are also herewith filed i 
said cause. 3 
I also produce twenty-three (23) receipts for the bonds delivered 
by me as treasurer, as therein specified, which are herewith filed in 
this cause by— 
Ashbel Green, Nov. 14, 1874, 11 bonds, 4801 to 4811, inclusive. 
C. M. Davidson for Wrought Iron Bridge Company of Canton, 
Ohio, Aug. 19, 1875, 66 bonds: | 
154 to 168, inclusive. 
991.“ 239, 40 
341 362, 4 
441 * 450, 6 | 
J. H. McChesney, Nov. 20, 1874, 25 bonds, 121 to 145 inclusive. 
Cleveland Rolling Mill, Ap. 14th, 1874, 2 bonds, 152 & 153. 
A. G. Webster, Dec. 7th, 1874, 10 bonds, 181 to 190, inclusive. 
F. A. Nims, July 28, 76, 12 bonds, 4251 to 4262, inclusive. 
John A. Elwell, July 28th, 1876, 5 bonds, 396 to 400, inclusive. 
J. H. McChesney, Dec. 11, 1874, 2,300 bonds, 701 to 3,000, inclu- 
sive. 
1655 J. H. McChesney, Jan. 27, 1876, 30 bonds, 146, 148, 149, 
151, 152, 153, 169, 170, 177, 178, 393, 394, 395, 150, and 129 
to 145, inclusive. 
Nos. 129 to 143 and No. 145 were already in his hands and re- 
* for, as per receipt above. 
. L. Craw, pres., Dec. 17th, 1874, 32 bonds, 181 to 210, inclusive, 
and Nos. 147 and 240. 
Dec. 7th, 1874, he returned the Webster receipt for bonds therein 
stated, leaving 22 in hand. 
J. E. Shaw, Sept. 12th, 1876, 20 bonds— 
4902 to 4911, inclusive. 
4941 “ 4950, 
E. L. Craw, pres., Jan. 11, 1875, 30 bonds, 363 to 392, inclusive. 
He ‘returns May 17, 75, that he delivered Richard Peniston 8 
bonds, Nos. 363, 364, 365, 366, 367, 368, 369, 370, inclusive. 
To John Bower & Co., 371 to 378, inclusive, 8 bonds. 
To John F. Betts, 379 to 384, 6 bonds. 
John F. Betts, March 12th, 1874, 8 bonds, 171 to 180, inclusive. 
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John F. Betts & John Bower, March 16, 74, 100 bonds— 
241 to 300, inclusive. 
401 to 440, inélusive. 
C. P. Deitrich, May 17, 75, 2 bonds, 385 & 386. 
Richard Peniston, May 17, 75, 8 bonds, 363 to 370. 
John Bower & Co., May 17, 75, 8 bonds, 371 to 378, inclusive. 
John F. Betts, May 17, 75, 379-384, inclusive, 6 bonds. 
1658 John F. Betts, Oct. 16, 75, 200 bonds— 
5051 to 5100, inclusive. 
5201 to 5250, inclusive. 
5251 5300. 
5451 “ 5500, 5 
Henry Tagg, March 19, 74, 10 bonds, 211 to 220, inclusive. 
— Richardson, March 11, 75, 200 bonds, 3001 to 3200, in- 
clusive. 
Benjamin Richardson, Oct. 12, 75, 45 bundles of bonds, supposed 
——— 50 bonds each, & one bundle containing 39 bonds; total, 
nds. 


I have certified copies of resolution of board of directors author- 
izing me to deliver bonds. I have an order of executive committee, 
dated Oct. 11th, 1875, directing me to deliver 200 bonds to John F. 
— John Bower & Co., and Richard Peniston, which I here pro- 

uce. 


(Paper offered in evidence & is filed in this cause; also package 
of receipts, herewith filed, marked Exhibit C, and order last above 
mentioned is marked Exhibit D.) 


I have accounted for all bonds which came into my possession or 
of which I had knowledge by receipts therefor, now produced & 
filed with the court, and by the return of the unissued bonds pro- 
_ duced and filed, with the exception of the sixty given to the First 
National Bank of Grand Haven as collateral security and nineteen 
retained by 1 as collateral security, by order of the board of 

July 8th, 1876. The 19 and 20 of those given to the bank 
1657 are covered by the resolution of July 8. 76. 

I have now no property or — ae to the com- 
pany in my possession unless it be a bundle of old letters & papers 
of no pecuniary value. 7 

Previous to my becoming treasurer of defendant there had been 
money transactions and money borrowed and bonds pledged as col- 
lateral with which I had nothing to do except as repo to, me. 

I had nothing to do with the Sickles loan except to receive some 
money. I did have an interview with Mr. George G. Sickles at the 
time he paid the money in New York, in his office, in October, 1874— 
the fall of 1874. The account of the Sickles loan as appears on my 
books is a correct statement of the transaction. I wish tostate that 
I never at that time had met General Daniel E. Sickles, but in con- 
versation with Mr. George G. Sickles he always spoke of it as his 
son’s matter, and I entered it in my books as Daniel E. Sickles’ 
matter. 


1 — 4 
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Examined by Mr. O’Brien, says: 


The transaction was made with George G. Sickles, so far as I was 
concerned, but he spoke of it as his son’s, and considerable conver- 
sation was had about hisson, he being a general and this being the 
first time I had — Mr. George G. Sickles. 

Ques. Look at the paper which I show you. Do you recognize 

it? 
1658 Ans. No, sir; I don’t think I ever saw it before. It pur- 
ports to be a note signed by executive committee of the Chi- 
cago, Saginaw & Canada Railroad Company in favor of George G. 
Sickles for $100,000.00. I recognize the signatures to it. They are 
familiar, and appear to be genuine. 


(Paper marked Exhibit E,“ and the same is introduced in evi- 
dence. 


Ques. Look at the paper which I now show you and state what 
that purports to be. 

Ans. It purports to be a note similar to the other, payable to 
George G. Sickles, for $100,000.00, signed by two of the executive com- 
mittee. I recognize the signatures as being genuine. 


(Paper offered in evidence, and is herewith returned, marked Ex- 


hibit 5 
By Mr. Norris: 


Ques. I show you voucher No. 33 in your series. State what that is. 
Ans. (Witness reads the voucherandsays:) It is the amount paid 
Mr. George G. Sickles for interest on the $100,000, and was retained 
out of the first $75,000. 
Ques. What does that mean—“ as per receipt on back of financial 
contract ?” 
Ans. I understand it that there was a receipt on the back of the 
financial contract. 
I know nothing about that contract except what was told me. I 
have seen that contract ; could not say where I last saw it; I 
1659. think I had it in the office of Mr. Sickles; that is the last I ro- 
member of seeing it. | 
It should be among the secretary’s papers; I refer to George 
G. Sickles; that was an independent paper from the two notes that 
have been put in evidence here. 
That entry on page 4 of my journal correctly describes that 
$75,000 transaction. 


(Entry read in evidence.) 


This paper now shown me is voucher 86, approved by the execu- 
tivecom.,$5,759.42. This is amount paid for commissions on renewal 
of $100,000 note, as I was informed by Mr. Klinck, the secretary of 
the company. 

Voucher No. 36 refers to the same $100,000 loan transaction. 

EDWARD P. FERRY. 
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Subscribed and sworn to before me this 17th day of August, A. D. 


1882. 
J. W. CHAMPLIN, 
Notary Public & Special Master. 


1660 Unitrep STATEs oF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


AsHBEL GREEN & WILLIAM Boxp 
v8. 
Tue CHICAdO, SAGINAW & CANADA RAILROAD CoMPANY. 


Tuomas M. NEtson, being produced and duly sworn in behalf of 
himself & James B. Soule, deposes and say-: 


I live at Fruitport. I know def’t-. I did work for them under a 
written contract; all in my name then were two contracts. James 
B. Soule was interested in one. I took the Ist contraet June 7th, 
1875, & the other about Aug. 12, 1875. These are the contracts re- 
ferred to in the certified copies of records from the circuit court for 
— — of Saginaw, now produced and filed & marked Exhibits 

I began work immediately on taking the contracts, & for the first 
few months the company paid the estimates as made and began their 
default about middle of September, and after Jan’y Ist, 1876, I ree'd 
no more payments from the company. I continued to work until 

about February, 1876. I began these two suits to recover the 
1661 balance due on these contracts and recovered judgments for 
labor under these contracts for constructing the road. These 
judgments have not been paid & no part thereof. Executions have 
— issued & been returned unsatisfied on both of these judgments. 
There is no set-off or counter-claim on the part of the company. 


By Mr. Norris: 


Ques. You mean by labor, then, not as a laborer, but as a con- 
tractor ? 
Ans. Yes; as contractor, but I also labored. 
THOS. M. NELSON. 


ee and sworn to before me this 17th day of August, A. 
cee J. W. CHAMPLIN, 
Notary Public & Special Master. 
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1662 Srate or MICHIGAN: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


' ASHBEL GREEN and WILLIAM Bonp 
un. 
Tux Cnicado, SAGINAW AND CANADA RAILROAD ComPary. 


Tuomas M. Netson, being produced and duly sworn in his own 
behalf and in behalf of himself and James B. Soule, and being orally 
examined by W. KI xs Ev, Esq., his counsel, deposes & says: 


James B. Soule and myself were copartners, under the name of T. 
M. Nelson & Co., in working under the August contract of 1875, in 
which I assigned one-half interest to Soule. Soule lives in Dakota. 
The partnership has never been dissolved. When I took these con- 
tracts there was some twenty to twenty-five miles of road-bed mostly 
graded ; no iron that was laid; I laid the first iron. 

This is the Ist contract I entered into, and which | carried out 
myself. (Contract offered in evidence and hereto attached, marked 
Exhibit“ C.“ 

This is the other contract, dated August 12th, 1875. (Contract 
offered in evidence & hereto attached, marked Exhibit D.“) This 

is the one that I assigned a half interest to Soule very soon 
1663 after it was made—it was verbal—and then Soule and myself 

went on and did the work. Subsequently to the verbal ar- 
rangement I executed a written assigument to Soule to carry out the 
verbal agreement. (Assignment produced and offered in evidence 
and is hereto attached, marked Exhibit E.“) These are the con- 
tracts referred to in my former testimony on which judgments were 
rendered. 

Under the Ist contract I laid the first twenty miles of iron & fin- 
ished up the grading of this 20 miles. 

Under the second contract I graded about 12 miles, from station 
1306 to Lakeview. I did not iron that; — grubbed, graded, 
bridged, and tied. The condition of the road when I left was this: 
I finished up the grading of this 20 miles & laid the iron, & then I 
did most of the grading upon this section to Lakeview. 

The first 20 miles was in running condition fur trains when I left— 
all ballasted and perfect road-bed. The work was well done, and has 
since been utilized by the company. No complaint was ever made 
about the work we did. I angel work because the company could 
not make payments under the second contract. I had finished the 
first contract. 

The value of the work was equal to the contract price. It was 
taken cheaply ; the cheapest bid they had. I never had any security 

for the contracts or a of any kind from the company. 
1664 The company turned over some aid notes turned out to 
us in part payment previous to the commencement of the 
suit. 


— ä ———— Ä—ü— 
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I knew very little or nothing about turning out bonds and stock 
to Richardson and the Philadelphia parties. I knew they were 
— and stockholders, but how they held them I did not 

now. 

When I entered into the last contract Mr. Richardson & Mr. 
Kelly assured me and, I think, Mr. Betz, too, that it was all right 
and 1 would get my pay. They told me that arrangements were 
perfected for the payment of the work as fast as it progressed. The 
road runs from St. Louis, Mich., to Lakeview, — forty miles, 
sidings and all. I should say that the road and its equipments are 
worth about half a million dollars. I regard it good property at 
that figure. 

The full amounts of judgments are due and no part have been 
cer The company knew of the assignment to Soule and assented. 

think a man did bid for the work by the name of Aldrich , a little 
lower than mine, but the company did not consider him responsi- 
ble. Mine was the lowest responsible bid. 


On cross-examination by L. D. Norris, Esq., witness deposes and 
says: 
The conversation I had with Betz, Richardson, & Kelly was on 
the line of the road, I think, at St. Louis, just before entering into 
that last contract ; I should say in the month of August; I 
1665 think so. I have received on these two contracts—I don’t 
know the amount of money that was received now; from 
recollection, stating as near as J can, I should say it was less than 
fifty thousand 3 I have means of ascertaining exactly. I 
think I could look it up. 


(Counsel here requests witness to do so & put it in as evidence.) 


I don’t know how much was paid on the first contract when I 
took the second and have no means of ascertaining. 

There is $5,500 and the interest unpaid on the first contract. I 
‘attempted to and did make a settlement with the officers of the 
company when the suit was decided. Previous to that I presented 
my claims to the company and sought a settlement. I presented 
my claim to Col. Elwell, the secretary of the company & who 
had charge of its affairs, at St. Louis. When I presented them to 
him we did not agree upon the amount, but did when the judg- 
ment was rendered. 

The matter was referred to a commission. 

After those nee the company never offered us any collaterals 
as security. Noone in behalf of the company ever offered me any 
security for this debt. I was not — any time offered any of the 
bonds of the company, either in payment or as security, by any one. 

After the judgments, I think, I have called upon the officers of 

the company and asked payment of this judgment. I think 
1666 I have — on Col. Elwell and Capt. Richardson both, but 
can’t tell the time I did so. I don’t rembember the year or 
month or what was said between us specially. I think both have 
stated that they regretted the inability of the company to pay me. 
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I relied upon the individual liability of the stockholders for the 
1 of the debt. I relied upon the legal liability of the stock - 
olders to pay me. I supposed the company was good and I sup- 
posed the stockholders were At the time I entered into the 
contract I had very little doubt but that the company was good, and 
I knew the stockholders were responsible. N 
At the time I entered into the contract Capt. Craw wanted me to 
take bonds for part payment, but I declined. He was one of the 
officers of the road at that time. Capt. Craw’s wife is a sister of 


Mr. Soule. 
THOS. M. NELSON. 
Subscribed and sworn to before me this 14th day of October, A. D. 


1882. 
JOHN W. CHAMPLIN, 
Special Master. 


1667 Agreement concluded the seventh day of June, 1875, by 
and between Thomas M. Nelson, of Fruitport, Michigan, 
party of the first part, and the Chicago, Saginaw and Canada Rail- 
road Company, of Michigan, of the second part, as follows: 
The said party of the first part, in consideration of the sum of 
money to be _— by said second party as hereinafter mentioned, 
covenants and agrees to and with said second party to lay the iron, 
4 ballast, and surface the same ſor twenty (20) miles of track on the 
line of said second party as now graded, commencing at St. Louis, 
a the terminus of the Saginaw Valley and St. Louis railroad, ten 55 
miles of the above work to be completed on or before the (12th 
twelfth day of July, 1875, and the remaining ten (10) miles on or 
before the fifteenth (15th) day of September, 1875. 
And the party of the first part further agrees to widen the 
cut between the stations 1 seven hundred and ninety (700) 
and eight hundred and eight (808), using the material so obtai 
to widen the embankments between stations marked seven hundred 
and eighty-five (785) and seven hundred and sixty-two (762) and 
between the bridge over Pine river at or near station- marked seven 
hundred and twenty-four (724) and seven hundred and ten (710), 
. and to raise the grade between stations marked seven hundred and 
fifty-five (755) and eight hundred and ten (810) according to the 
direction of the party of the second part’s chief engineer. 
| 1668 The whole of said work is to be performed and the ballastin 
material furnished in conformity with ths specifications o 
. + — the same, bearing even date herewith and signed by the parties 
hereto, and under the superintendence and direction of said second 
party’s chief engineer, which specifications are to be taken and read 
as part of this contract as if herein fully written and set forth; and 
it is further understood by and between the parties to this agreement 
that the quantity of ballast to be used shall not exceed fifteen hun- 
dred (1,500) cubic yards — any one mile. In consideration of the 
faithful performance of the above work the party of the second part 
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hereby agrees to pay the party of the first part at the following 
rates: 
For laying track, ballasting, and surfacing same, six hundred dol - 
lars (8600) per mile. | 
For the earth-work, twenty-five cents ($/,5;) per cubic yard, meas- 
ured in the excavation. | 
And it is further agreed by and between the parties to this agree- | 
ment that all work shall be estimated to the last day of each month, | 
inclusive, payment for the same to be made by the party of the 
second part on the fifteenth day of the following month. 7 
And the said party of the first part hereby agrees to furnish on 
the first day on each month to the party of the second part a true 
statement of his indebtedness to all his employees up to and in- 
cluding the last day of each preceeding month ; and the said party 
of the second part is hereby authorized to pay the employees of said 
party of the first part in full and all other claims said second 
1669 party may be liable for by virtue of the laws of this State. 
And it is further agreed that should the party of the first 
part fail to prosecute the work or any part thereof herein named 
and specified with such expedition or in accordance with the speci- 
fications and instructions as may be deemed proper by the said | 
party of the second part’s chief engineer the party of the second | 
part may annul this contract without damages to the party of the 
first part, and the work shall be considered abandoned; and should 
the party of the first part abandon the work before completion all 4 
monies due to the said party oſ the first part at the time of such f 
abandonment shall be forfeited to the said party of the second part a 
as liquidated damages. 
. 
| 
i 


And it is further agreed between parties to this agreement that 
ten per cent. (10%) of each monthly estimate shall be retained by 
the party of the second part as security for the faithful performance 
of this contract, the monies so retained to be handed over to the 
party of the first part on the completion of the work to the satis- 
action of the party of the second part’s chief engineer. 
And it is further understood that the iron spikes, bolts, frogs, 
switch-stands, and so forth,shall be delivered to the party of the 
first part on or near the depot grounds at St. Louis, the party of the 
first part agreeing to take the ties as now delivered on the line 5 
1670 of road; but should the party of the first part be delayed dur- 
ing the progress of the work by the failure of supplies the 
party of the second part shall not be liable for damages in any way | 
y reason of said delay; and it is further agreed that the party of 
the second part may annul this contract at any time without dam- : 7 
ages on payment for all work done up to such time. 
And it is hereby further understood that the party of the first 
part shall lay and fix all switches, side tracks, and turnouts that : 
may be required within the aforesaid twenty miles (20). 
And it is hereby further agreed that the party of the second part 
| shall provide the party of the first part with a — and cars 
for construction train, with engineer, fireman, conductor, breakman, 
and night watchman, the train and men to be under the entire con- 


2 


trol of the party of the first part. except at such time or times as 
the train or any part thereof may not be required by the party 
of the first part for the purpose of prosecuting the work. 

In witness whereof the party of the first part has hereto set his 
hand and seal and the party of the second part has caused this in- 
strument to be executed by its president and its corporate seal to be 
affixed hereto, at the town of St. Louis, Gratiot county, Michigan, 
the day and year first above written. 


THOS. M. NELSON. II. 8] 
[Seal of C., S. & C. R. R. Co.] 


THE CHICAGO, SAGINAW, & 
CANADA R. R. CO., 
By E. L. CRAW, President. 
Attest: JNO. A. ELWELL, 
Secretary C., S. & C. R. R. Co. 


In presence of— The figures 1500 on tenth line, the word “ at on 
thirteenth line, second page; the word “said” on tenth line, and 
the word “the” on twenty-fifth line of third page were interlined 
before the execution of this instrument; also the words any one 
on tenth line of second page were interlined before the execution— 

JAS. B. SOULE. 
J. C. ABBOTT. 


Exhibit C. Referred to in deposition of T. M. Nelson. J. W. 
Champlin, special master. 


1671 And it is hereby further agreed that in case said party of 

the first part is obliged, from the lack of ties on the line of 
said track as may be laid, to haul ties east towards the track for up- 
wards of 2,600 feet said second party shall pay for such haul the ex- 
pences incurred therefor; and, in case the party of the first part 
should be delayed in the prosecution of his work by reason of sup- 
-lies from the party of the second part, then and in that case the 
time of this contract shall be extended for a like period of time for 


said party of first part. 
ie THOS. M. NELSON. [sx] 


THE CHICAGO, SAGINAW & 
CANADA R. R. CO., 
By E. L. CRAW, President. 
Attest: JNO. A. ELWELL, 
Secretary of C., S. & C. R. R. O. 


1672 For value received of and to carry out and more fully ex- 
press the agreement heretoſore made and entered into by and 
between James B. Soule, of Spring Lake, Michigan, and myself, I 
hereby sell, assign, transfer, and set over unto the said James B. Soule, 
his executors, administrators, and assigns, to his and their p 
use and benefit, an equal undivided half of all my right, titie, in- 
terest, claim, property, and demands in and to a certain contract 
for clearing, grubbing, grading, and building bridges and culverts 


[Seal of C., S. & C. R. R. Co.] 
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for the construction of the Chicago, Saginaw & Canada railroad, in- 
cluding all side tracks, station grounds, and turn-outs, on such part 
of the line of said railroad as is contained between stations marked 
thirteen hundred and six (1306) and Lakeview, Montcalm county, 
de the same more or less, which said contract was made, entered 
into, and executed by and between the Chicago, Saginaw & Can- 
ada Railroad Company and myself, and bears date the twelfth day 
of August, A. D. 1875, which is hereto annexed, and all sum or 
sums of money now due or to grow due thereon, according to the 
terms thereof, and also all rights of action, either at law or in equity, 
which now exist under or which may arise or grow out of said con- 
tract, meaning hereby to give, assign, and convey unto the said 
James B. Soule the same interest in and to said contract as he would 
have had if he had been made a joint partner with me and 

1673 had executed the same as one of the parties of the second 

art. 
In — whereof I have hereunto set my hand and seal this 


12th day of June, A. D. 1876. 
THOS. M. NELSON. [sgaz.] 


Exhibit E. Referred to in deposition of T. M. Nelson. J. W. 
Champlin, special master. 


1674 Contract for Grading, eic. 


This contract, made and entered into this twelſtli' day of August, 
A. D. 1875, between the Chicago, Saginaw & Canada Railroad Com- 
pany and the State of Michigan, party of the first part, and Thomas 

. Nelson, — Fruitport, State of Michigan, party of the second part, 
witnesseth : 

That the said party of the second part hereby agrees with the said 
party of the first part to clear, grub, & grade and build the bridges 
& culverts for the construction of the Chicago, Saginaw & Canada 
railroad, including all side tracks, station grounds, and turn-outs, 
— such part of said line as is contained between stations marked thir- 
teen hundred and six (1306) and Lakeview, Montcalm Co., be the 
same more or less, in strict accordance with the specifications fur- 
nished and according to the directions of the engineer in charge of 
the work, at the following prices: 


Clearing and grubbing, per acre——- : $70 00 
Excavating, per cubic yard ——— 30 cts. 
r itinsiinnhinaismniinlneiagmineliiel 25 cts. 
22 —ů — tows 07 c. 
Building culverts, per 1,000 ft., B. MK 20 00 
Building bridges, 4 ee eee 25 00 


_ All earth-works to be measured from excavations, and all excava- 
tions necessary to be used in embankments shall be so employed: 
Provided always, That no haul shall exceed two thousand feet. 


8 
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And it is further agreed that when, in process of ing 

1675 and clearing the right of way, if good timber be found for 

rails, fence-posts, saw-logs, or railroad ties it shall be converted 

into the same, for which the following prices will be paid when done 

in accordance with the specifications and instructions given by the 
engineer in charge: 


Rails, per one hundred 8 


Fence-posts, per one hundred 

6— — . * n 

Railroad ties, white ouk, eaen cts. . 
Railroad ties, other than white oak, enen cts. 


And it is further agreed by and between the parties to this agree- 
ment that all work shall be estimated to the last day, inclusive; pay- 
ment for the same to be made by the party of the first part on the 
fifteenth day of the following month, except ten per cent., which 
will be retained from each monthly estimate as a guarantee of the 
faithful performance of said work according to the conditions of this 
contract; and the said part- of the second part hereby agrees to fur- 
nish, on the first day of each month, to the party of the first part a 
true statement of his indebtedness to all his or their employees up 
to and including the last day of each preceding month; and the 
said party of the first part is hereby authorized to pay the em- 
ployees of the said part- of the second part in full and all other 
claims he is or may be liable for by virtue of the laws of this State. 

And it is further agreed that the party of the first part or 

1676 the engineer in charge has the right to make any and all 
changes in the line or grade they may deem proper, and 

either party in such case may annul this contract without damages. 

And it is further agreed that should the party of the second part 
fail to prosecute the work or any part thereof herein named and 
specified with such oe or in accordance with the specifications 
or instructions as may be deemed proper by the party of the first part or 
the engineer in charge, the party of the first part may annul this con- 
tract without damage to the party of the second part, and the work 
shall be considered abandoned ; and should the party of the second 
part abandon the work before completion all monies due to the said 

rty of the second part at the time of such abandonment shall be 
orfeited to the said party of the first part as liquidated damages. 
The party of the second part hereby agrees to complete the work 
herein specified on or before the first day of December, A. D. 1875. 

In witness whereof the said parties to this contract have hereunto 
set their hands and seals this twelfth day of August, A. D. 1875. 


[Seal of C., S. & C. R. R. Co.] 


THE CHICAGO, SAGINAW & CANADA 
RAILROAD CO., 

By E. L. CRAW, President. SEAL. 

JNO. A. ELWELL, Secretary. SEAL. 

THOS. M. NELSON. SEAL. 
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Signed, sealed, and delivered in presence of— : 6 
G. H. EASTMAN. 
B. H. BRYANT. > 


Exhibit D. Referred to in deposition of T. M. Nelson. J. W. 
Chatoplin, special master. 


1677 By mutual agreement it is hereby stipulated that Jas. B. 
Soule, of Spring Lake, Mich., shall have an interest iden- — 
tical with the above-named Thos. M. Nelson in the within contract 2 
& share in profits or losses, as the case may be. 
THOS. M. NELSON. 
J. B. SOULE. 


[Endorsed ;] Contract for grading, etc., station 1306, Lakeview. 
C., S. & C. R. R. with Thomas M. Nelson. Dated August 12th, 
1875. a 


1678 UNITED States oF AMERICA: 


In the Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Boxp | 
v. f 
Tue Cuicaco, SAdIN AW & CANADA RAILROAD CourAxx. l 


Davip D. Erwin, a witness produced by Thomas M. Nelson and F 
by Nelson & Soule, and being duly sworn, deposes and says: 


I am receiver of the Chicago, Saginaw & Canada Railroad Com- 
pany, appointed in this suit under an order of court in November, 
| 1876. (Certified copy of order here offered in evidence and hereto 
| attached, marked Bxhibit A.) I accepted the position and took 
| possession the next day, and have continued until now. 
| I took possession of about 20 miles of railroad in the condition it 

then was, extending from St. Louis to Cedar Lake, so called, with 

some office furniture & aid notes. I filed a report of the property 
taken possession of in the first report I filed in this cause. 
There was twenty miles or thereabouts of road in operation 

1679 when I took possession. I did not at that time take — | 

sion of the rolling stock. Since I took ion I have 

made four several leases of the road from time to time, and the road 1 

has been extended from Cedar Lake to J akeview, a distance of about an 

18 miles; besides there have been spurs and side tracks and statidn- | 
houses constructed and real estate and other property acquired in 
| St. Louis and elsewhere. The total length of the main track is about 
thirty-eight miles now, and of that I have created and built about 
18, aside from these other permanent improvements. All of these 
improvements and acquirements have been reported to the court 
and approved by the court. The amount of net income I have re- 
— from the earnings of the road and which I have invested in 


— 8 


— — — 
— — 


— 
— . —ñ—‚＋—8k—— 


— 


— — — 


ASHBEL GREEN AND WILLIAM BOND, 4¢., ET AL. 7i1 


permanent improvements I do not know as I can.state. I can give 
the whole amount received and expended in improvements, viz: 


For rent of road & telegraph line 3 $56,346 60 
Of this the rent of telegraph line is $231.23. 

For receiver’s certificates issued -- 125,000 00 
“ avails of sale of bridge across Saginaw river 17,000 00 
“ sale of house & barn in St. Louis 250 00 
“insurance Co. for loss on depot at Vestaburg-.--- 400 00 
return prem. on insurance — 6 60 
“ avails of said notes 8 16,342 68 
“ cash from managing director 31 04 

— . $215,476 92 


1680 These aid notes were obligations given by parties to en- 
courage the building the road. 

I found them in possession of managing director, and they were 
turned over to me. Some of them were conditioned for payment of 
one-half of the amouat named in them on completion of the road 
to Lakeview, and the remaining half when completed to Fruit- 


rt. 

The face value of the aid notes I took possession — represented a 
large amount. Their actual value, as estimated by parties well ac- 
quainted with the makers, was $15,000—about the time I began the 
extension to Lakeview. 

I did not realize the amount named as received all in cash, but 
some in cash and some labor and materials, and some in money ex- 
pended in extending the road from Edmore to Lakeview, a dis- 
tance of twelve to fourteen miles. 

The rents are the avails of the leases spoken of. The money has 
been expended in payment of taxes, interest on receiver's certifi- . 
cates, miscellaneous expenss, construction of telegraph line, right of 
way, construction and purchase of improvements and rolling stock, &c. 

The expenditure for rolling stock was made under order of court 
authorizing its purchase in Dec., 1880. 

The rolling stock that was on the road when I took possession 
was owned by Benj. Richardson of New York. I expended for pur- 
chase of rolling stock $28,588.97. That included the Richardson 

rolling stock and some additional. 
1681 These purchases were all for the permanent improvements 
of the property that was covered by the mortgage as ordered 
by the court. 

The effect of that has been to increase the value of the property. 
to the full extent of the money disbursed therefor, in my judgment. 

—— disbursed for improvements under the order of the court 
as follows: 
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Por telegraph lt .nncncnn cocnccsccccccstescsat — 2,134 76 
general improvement account..-... -.-..---.... 144,532 37 
1 — 8 — ——-—-—— — 567 63 
6 28.588 97 


TT A ˙¹ òd̃ ud. 


—— disbursements, aside from improvements, have 
n — ; 


“ miscellaneous expenses._..-...------ -...------ 
IBD. , cc 
“ int. on recei ver's certiſicates 14,826 01 


... e ˙ . a a 


The item of miscellaneous expenses covers receiver’s salary, sta- 
tionary, &c., &c., connected with the operation of the road, all of 
which appears in my reports on file in this cause & the vouchers ac- 
companying them. 

The item of interest paid on receiver’s certjficates is for interest 
paid by me on receiver's certificates issued by me under the order of 
the court. 

The — has been wholly operated by me under operation of 

eases. 
1682 The receiver's certificates were all sold for par; they bore 
8% semi-annually, Jan. & July 1st. 2 

I kept separate accounts of receipts on my books, but disbursed 
from funds on hand indiscriminately. I have before me a statement 
prepared from a trial balance of the receiver’s books on the first day 
of this month, which is correct. Statement offered in evidence, 
marked Exhibit “ B.” 

The road is at present under a lease of a cash rental of $1,500 a 
month. John A. Elwell is lessee. The lease is on file; it expires 
April Ist next, unless terminated sooner by order of court. The 
lessee pays taxes and insurance and keeps road-bed and property in 
repair. 

I think the property is fairly worth $500,000, or thereabouts. 

I think I received nothing from aid notes, except those that were 
conditioned for the completion of the road from Cedar Lake west, 
and when I took possession — the road it was running to Cedar 


Lake only. 
DAVID D. ERWIN. 
Subscribed and sworn to before me this 14th day of October, A. D. 


1882. 
JOHN W. CHAMPLIN, 
Special Master. 


David D. Erwin, being recalled, say- that he does not owe any- 
thing for the improvement and property subsequently ac- 
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1683 quired; that the same have all been paid for in the disburse- 
ments mentioned in the foregoing deposition. 
DAVID D. ERWIN. 


; — and sworn to before me this 14th day of October, A. D. 
J. W. CHAMPLIN, 
Notary Public, Kent County, Michigan. 
1684 Uwnirep States or AMERICA: . 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN & WILLIAM Box 


2 * 


U. 
THE Cuicaco, SAGINAW AND CANADA RAIL NOA D CuMPANY. 
David D. Erwin voluntarily appears, and, being duly sworn, says: 


I have in my possession ten of the mortgage bond- of the defendant, 
which were surrendered to me as receiver by Joseph E. Shaw at the 
time I purchased his interest or claim un the Saginaw river bridge. 
I will produce the bonds & file them with the master. 

Ques. by Mr. Surrn: I can’t tell the date of the purchase. I paid 
him $3,000, and it was applied to the extinguis!:ment of his claim 
against the company to that amount, & he surrendered the ten bonds 
I referred to, and relinquished the claims & liens he had upon the 


Saginaw river bridge, so called. 
DAVID D. ERWIN. 


— and sworn to before me this 17th day of August, A. D. 


188 
J. W. CHAMPLIN, 


Notary Public & Special Master. 


.1685 Exnisit B. Referred to in Deposition of D. D. Erwin. J. 
W. Champlin, Special Master. 


Rec'd for rent of road 
for rent of telegraph line 


from sale of receiver’s certificates. 125,000 00 
net avails from sale of bridge. 17,000 00 
from sale house & barn in St. 
Louis 
from ins. Co. for loss on depot at 
Vestaburg 
return premium 
avails of aid notes 
from managing director on taking 


possession of road 


56,346 60 


159,030 32 


Total receipts oo. ccee ——ññ— See ee 
90—181 
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Disbursements. 
— . ̃ Ä 3,127 99 
Miscellaneous expense 16,586 43 
C 92 40 
—1 w ̃ ²˙w＋ acacia 14,826 01 
— — 834.632 83 
Improremenis 
Telegraph line .-.--.-... 2,134 76 
Improvement ace 144,532 37 
— . 567 63 
Rolling stock ac. 28,588 97 
— — $175,823 73 
$210,456 56 


1686 ExninIr A. Referred to in Dep. of D. D. Erwin. J. W. 
Champlin, Special Master. 


UNITED STATES OF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. a i 
THE CHICAGO, SAGINAW & CANADA RAILROAD Company, Defendant. 


Tuurspay, November 16th, 1876. 
Present: Hon. Solomon L. Withey, district judge. 


And now, on this day, the court being sufficiently advised, upon 
the motion of F. A. Nims, solicitor for the complainants, for the ap- 
pointment of a receiver, now submitted to the court upon the bill 
of complaint filed herein, and Messrs. Hughes, O’Brien and Smiley, 
solicitors and of counsel for the said defendant, in open court con- 
senting thereto— 

It is ordered and decreed by the court that David D. Erwin, 
of Muskegon, Michigan, be appointed, on filing his bond in the sum 
of ten thousand dollars, with sureties to be approved by this court, 

receiver herein, with power, authority, and direction immedr- 
1687 ately to take possession of the money and assets, real and per- 

sonal, road-bed, road, iron, ties, lands, right of way, rolling 
stock, leases, franchise, and all other rights and property whatsvever 
of the said Chicago, Saginaw and — ailroad Company, 
wherever the same may be found, with power to manage, control, 
and exercise all the franchises whatsoever of said railroad com- 
pany, and if need be, under the direction of the court, to sell, trans- 
fer, and convey any such part of the property of said railroad com- 
pany as may be deemed for the interests of the creditors, and with 
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power to prosecute, defend, and continue all suits ht by or 
against the said railroad —＋ — whether heretofore or hereafter 
commenced and whether in the name of said railroad company or 
otherwise ; to defend all suits brought against him as such receiver 
or affecting his receivership, and to bring such suits in the name of 
said railroad company as he may be advised by counsel to be neces- 
sary and proper in the discharge of the duties of his office, and for 
acquiring, securing, and protecting the assets, franchises, property, 
and rights of the said railroad company. 

And it is further ordered that the said defendant, The Chicago, 
Saginaw and Canada Railroad Company, or whoever may have 
possession thereof, deliver over to such receiver all the property, real 
und personal, wheresoever found, and all contracts for the purchase 

of land; and all other equitable interests, things in action, 
1688 and other effects which belonged to or were held in trust for 

said defendant railroad company or in which it had any 
beneficial interest, in the same condition they were at the time of 
exhibiting the said bjll of complaint in thie cause, except so far as 
necessarily changed in the proper management of said road or in 
which it now has any such interest, and that said defendant deliver 
over all books, vouchers, and other evidences relating thereto. 

And it is further ordered that the said David D. Erwin is hereby 
directed and required as such receiver to keep a full And accurate 
account of all his acts and doings as such receiver and to rt the 
game to this court monthly and from time to time, as may be here- 
after directed by the order of this court, and in the meantime, and 
until another order of this court, to manage, run, operate, and k 
in repair the railroad and equipment of the said defendant rail 
company, and to make such replacements and imprcvements as to 
him may seem judicious and for the interests of the creditors of 
said railroad company, and to manage and control all the said 
property and affairs of suid defendant railroad company; and the 
— receiver is hereby empowered and authorized to employ such 
counsel] and attorneys as he may deem necessary to manage in his 
behalf such suits and other affairs as have arisen or may arise, 

and to advise such receiver in relation to the performance 
1682 of his duties therein. 

And it is further ordered, adjudged, and decreed that said re- 
ceiver may use the moneys of the said defendant railroad company for 
any and all the purposes stated in the foregoing provision of this order, 
and to pay all sums which the said railroad company may be liable 
to pay and that may have been incurred in the operation and main- 
tenance of said railroad heretofore, and all taxes, assessments, 
charges, and liens = to the liens of the said mortgage set forth 
in the bill of complaint of this cause. 

Let this order be entered of record. 

Approved : 


8.-L WITHEY 


Dist. Judge. 


Nov. 16th. 


— 
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Tue UNITED States OF AMERICA, 2 ; 
Western District of Michigan, Southern Division, . 


I, Henry M. Hinsdill, clerk of the circuit court of the United 
States for the sixth circuit and western district of. Michigan, do 
hereby certify that the foregoing is a true and compared copy of the 
order entered of record upon the journal in the proceedings of said 
court in said entitled cause. 

Witness my official signature and the seal of said court, at 
1690 Grand Rapids, this 6th day of October, in the year of our 
Lord one thousand eight hundred and eighty-two. 


[Seal of U.S. Circuit Court.] 
: HENRY M. HINSDILL, Clerk. 


— ] U. S. circuit court, west. dist. Mich. Equity. Ash- 
bel Green et al. vs. Chicago, S. & C. R. R. Co. Certified copy order 
appointing receiver. 


1691 UNITED STaTes OF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonp 
v8. : 
Tue CHICAGO, SAGINAW AND CANADA Rainway Railroad Company. 


Lyman D. Norris, of the city of Grand Rapids, Michigan, heing 
produced in behalf of Henry Day, purchaser pendente lite of the rights 
of Benjamin Richardson, being duly sworn, says: 


(Counsel for Thomas M. Nelson and Nelson & Soule here objects 
to any testimony being introduced or taken in behalf of Henry Day 
as appara pendente lite or any other party not a party in the 
case. 


Witness says: At a hearing of the second amended petition and 
the last of Nelson and Nelson & Soule, on the 3d day of October 
instant, in the circuit court of the United States, in this district, be- 
fore Judge Baxter, circuit judge, on demurrer to these petitions, I 

came into the room in time to hear Mr. Kingsley, on behalf of 
1692 the petitioners, make a partial statement of his claim, when 

he was stopped by the judge and a request made by the 
judge to hear from the other side; whereupon, in behalf of the bond 
claimants whom I represent, I made a partial statement of my views 
on the demurrer to the petition, and was checked by the remark of 
the judge, in substance, that he understood the matter and could 
dispose of it. Whereupon he proceeded to orally announce his opin- 
jon, which I subsequently and within an hour wrote out, the sub- 
stance of which was that the petitioners might intervene and in all 
proper ways contest the division and distribution of the proceeds 
of sale to determine the petitioners’ rights and interests in the 


rf 
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surplus and their place in the order of the proceeds of sale, if there 
was any surplus; that the so-called levy of execution of petitioners 
was void andof no effect, and that in this cause and proceeding they, 
petitioners, could not raise the question and equities and settle rights 
and liabilities of bond claimants growing out of their being stock- 
holders and liable for unpaid stock ; that the stock was not mort- 
gaged, and that the receiver in the cause and this court did not con- 
trol it, and he referred to State laws that usually existed for the set- 
tlement of the affairs of insolvent corporations equally and rateably 
among their creditors. |The order of reference under which the 
master is now acting was made that night, Oct. 3d, as I was 
afterwards informed by Mr. Kingsley, but was not submitted 

to or seen by me, although I was the only one appearing in 
1693 opposition to the petitioners. On the morning of the 4th of 

October, on learning that the order was settled for journaliz- 
ing, I examined the order at the clerk’s office, and, thinking it in- 
definite and loose in its terms, requested Mr. Kingsley, appearing on 
behalf of the petitioners, to go with me before Ju xter and 
have the order modified and made more definite. He consented, 
and we found the judge in the office of the United States district 
attorney, and I called his attention to the order that I had in my 
hand and suggested a clause upon the stock question should be added 
in accordance with his oral decision. The judge declared such modi- 
fication was not necessary; that the order did not allow the peti- 
tioners to go into stock questions ; that if they did and he heard the 
case he should suppress it, as he had decided that as to that they 
must file an original bill. No change was needed in the order, as it 
only allowed the pursuit of surplus — or shown outside of 
stock questions, and in drafting the answer filed to said petition on 
behalf of my clients I have been governed by the facts given herein— 
that is, I have declined to answer the 17th paragraph of the peti- 
tion raising these stock questions. 


; On cross-examination by Mr. K1ncsLtey witness deposes as fol- 
ows: 


Question. Had I made a full statement of the facts set up in my 
petition when I was stopped by the court? 
Ans. Not in my opinion. 
1694 Ques. The next morning when we went before the judge 
in the district attorney’s room, when you asked for the modi- 
fication of the order, did not Judge Baxter say, among other things, 
in declining to modify it, that he did not want to anticipate any 
questions and did not want to put in any negative questions in the 
order, referring to Judge Nelson’s practice? 
Answer. My recollection is that he referred to Judge Nelson’s prac- 
tice and condemned his practice of putting in negatives in the order. 
Ques. Did not the judge also say that if some other judge than 
himself should decide the cause he wanted to leave him at liberty 
to do so on all the evidence as he should deem just? : 
Ans. My recollection is this wise: That if he heard the cduse and 
there was anything of this stock business in it he would suppress it. 
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I think I then suggested to him that he might not hear it ; to that 
he replied that if the district judge heard it he would do as he 


thought best upon the whole case. 
LYMAN D. NORRIS. 


Subscribed and sworn to before — this 14th day of October, A. 


D. 1882. 
JOHN W. CHAMPLIN, 
Notary Public, Kent County, Mich. 


1695 [Endorsed: ] The circuit court of the United States for the 
sixth circuit and western district of Michigan. In equity. 
Ashbel Green et al. vs. The Chicago, Saginaw & Canada Railroad Com- 
ny. Depositions taken before J. W. Champlin, special master. 
Rec'd: from J. W. C., spec. master, and filed November 6, 1882. 
Henry M. Hinsdill, clerk. 
Endorsed :] Depositions of Daniel E. Sickles, John A. Elwell, 
ward P. Ferry, — M. Nelson, David D. Erwin, Lyman D. 
Norris, Jacob R. Casselbury, F. A. Nims, Ashbel Green, H. B. Alex - 
ander. 


1696 (Copy.) 


For and in consideration of one hundred and one thousand and 
sixty-six p dollars, lawful money of the United States, to me in 
hand paid, the receipt of which is hereby acknowledged, and other 
valuable considerations, I, Benjamin Richardson, of the city of New 
York, do hereby sell, assign, transfer, and set over to Henry Day, of 
the city of New Vork, all my elaims and demands of every nature, 
legal and equitable, against the Chicago, Saginaw and Canada Rail- 
roud Company of Michigan, excepting, however, the receiver's cer- 
tificates now held by me and issued by the order of the United States 
Supreme Court. The interests hereby assigned consist more partic- 


_ ularly of the following claims and rights: 


Ist. The amount of money advanced by me to said railroad com- 
pany, amounting to (about) two hundred thousand dollars, together 
with the interest due thereon. . 

2nd. My judgment recovered by me as plaintiff against said com- 
pany in the court of common pleas of the city of New York on the 
twelfth day of August, eighteen hundred and seventy-six, for one 
1 and eighty-six thousand seven hundred seventy-nine 5 

ollars. 

3rd. The six hundred bonds delivered to me as collateral for 

my claim against said company, said bonds being of the 
1697 denomination of one thousand dollars each, and being the 
first-mortgage bonds of the said Chicago, Saginaw and Can- 


ada Railroad company, and which bonds were purchased by me at 


auction sale, and which are now in custody of the circuit court of 
the United States for the western district of Michigan, southern di- 
vision. 


Ath. All my right, title, and interest in and to 2,974 first-mortgage 
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bonds of said railroad —— of the denomination of one thou- 
sand dollars each, also purchased by me at a sale made by the sheriff 
of the city and county of New York upon an attachment suit by 
me, which bonds are also in custody of said court. 

I do hereby authorize said Henry Day or his —— — to take and 
receive said securities and all sums of money which shall become 
payable in any suit or from any person on said claims or any of 
them, and do hereby appoint him or his assignee my lawful attorney 
— give in my name, if necessary, all proper receipts and discharges 
therefor. 

The said Henry Day assumes and is to pay all law fees, costs, and . 
expenses yet owing or unpaid or that may be incurred in the suit 
now in the hands of Messrs. Norris & Uhl, of Grand Rapids, Mich- 

igan. 
1698 And I do further covenant and agree to execute and deliver 
to said Henry Day any and all other documents or instru- 
ments in writing which may be necessary or which may be reason- 
ably — * or advised by the counsel of said Day to more 
effectually vest the said property and securities and the proceeds of 
the same in the said Day or his assignee or assignees. 

This instrument is executed in duplicate. 

In witness whereof I have hereunto set my hand and seal this 
third day of August, A. D. 1882. 


BENJAMIN RICHARDSON. [srat.] 


Sealed, signed, and delivered in presence of— 
ROB’T DAVIDSON. 


City AND County or New York, 88: 


On this 3rd day of August, 1882, before me personally appeared 
Benjamin Richardson, to me known and known to me to be the in- 
dividual described in and who executed the foregoing instrument, 
and he acknowledged to me that he executed the same for the pur- 
poses therein mentioned. ; 

[NOTARIAL skAL.] ISIDORE OSARIO, __ 
Notary Public (42), N. Y. Co. 


1699 The foregoing is a true copy of the originals now in our 
ion as solicitor- for Henry Day, which copy is annexed 
to the — deposition of Day at the request of the cross-exam- 
1 Nlard Kingsley, as shown in the said deposition of 
sai ; 
N NORRIS & UHL, 
Solicitors for Henry Day. 


(Copy.) 


For and in consideration of forty-eight thousand nine hundred 
and thirty-three dollars and thirty-four cents I do hereby assign all 
my interest in the securities within mentioned and all my interest 


8 


2 e F 
i 


— ee 


2 ů— — 


720 BENJAMIN RICHARDSON 4 HENRY DAY, 4&C., vn. 


with Benjamin Richardson in regard to the same to Henry Day, in 
trust for the syndicate represented by him. 


New York, August 3rd, 1882. : 
J. M. ASHLEY. 


A true copy. 
- HENRY DAY. 


1700 Copy. 
Memorandum. 


New YorkK, August 3d, 1882. 


Whereas I, Benjamin Richardson, by an instrument bearing date 
August 3, 1882, have assigned to Henry Day certain claims against 
the Chicago, Saginaw and Canada Railroad Company in considera- 
tion of $101,066.64 and “other valuable considerations,” now, there- 
fore, I do hereby acknowledge and agree with said Day that the 
“other valuable considerations” mentioned in said assignment be- 
sides the money named are certain agreements in writing made to 
me by James M. ‘Ashley, for the fulfillment of which said Day or his 
assigns assume no liability, and I acknowledge that said Day is dis- 
charged from all liability for further consideration under said as- 
signment, all my other claims being personal against James M. Ash- 


ley and not against said Day. 
BENJAMIN RICHARDSON. 


Witness: 
(S'd) JOHN DAVIDSON. 


3 HENRY DAY 


1701 The Circuit Court of the United States for the sixth circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 


v8. 
CHICAGO, SAGINAW AND CANADA RAILROAD Company, Defendants. 


Stipulated, That the six days’ notice required in the order, of date 
December Ist instant, made in this cause allowing the testimony of 
Henry Day, of New York city, to be taken upon the question of his 
succession to the claimed rights of Benjamin Richardson be waived, 
and said Henry Day may be examined as a witness upon said ques- 


tion under said order before Henry M. Hinsdill, general examiner, | 
on the 5th day of December instant, commencing at 10 o'clock a. 
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m., at the office of said examiner, in the court-house, Grand Rapids. 
Dated Dec. 2d, 1882. 
HUGHES, O’BRIEN & SMILEY, 
: Solicitors for Defendant and Bond Claimants. 
SICKLES & STEVENS. } 
BLAIR, KINGSLEY & KLEINHAUS, 
Solicitors for Claimants Nelson and Nelson & Soule. 
1702 F. A. NIMS, Solicitor for Complainant-. 
FRANCIS SMITH, 
Solicitor for Green, Bond, H. M. Alexander, C. B. Alexan- 
der, McCook, Nims, Elwell, Ferry, E. P. Ferry, T. W. 
Hodson, Sawyer, Shaw, Bond Claimants. 
CLARK H. GLEASON, 
Solicitor for Casselbury, Bond Claimant. 


[Endorsed :] Stipulation for gen’l examiner. Filed Dec. 5th, 1882. 
H. M. Hinsdill, clerk. 


1703 In the Circuit Court of the United States for the Sixth Cir- 
cuit and Western District of Michigan, Southern Division. 


In Equity. 


ASHBEL GREEN and WILLIAM Box, Trustees and Complainants, 
v8. 


THe Cuicaco, SaGInaw AND CANADA RAILLROAD Company, De- 
fendants. : 


Granp Rapips, MICHIGAN, 
Monpay, Dec. 5th, 1882—10 O cl. a. m. 


The testimony of Henry Day, taken by & before Henry M. Hinsdill, 

— examiner herein, & by virtue of the orders of the court of 

ate January 11th, 1879, & December Ist, 1882, & upon the notice 

as provided in said last-named order as modified by the attached 
stipulation of solicitors. 


Henry Day, a witness produced, sworn, and examined on his 
own behalf as intervening claimant of the defendant's bonds, testi- 
fied that he is a resident of the city of New York, is fifty years old 
and upwards, and a lawyer by profession. 


By Mr. Norris: You may state, if you please, in the narrative 
form how you became connected with what are known in this liti- 
gation as the “ Richardson claims.” You can give the substantial 
facts contained in your affidavit, if they be the truth in the case. 

Wrrxrss: About the eighteenth day of May, 1882, the Hon. James 

M. Ashley, of Toledo, Ohio, brought to my notice the fact 

1704 that there was to be sold soon under foreclosure a railroad, 
called the Chicago, Saginaw & Canada railroad, extending 

from, as I was informed, St. Louis westward towards Howard City, 
within ten or twelve miles of Howard City. He also stated to me 
that * himself the owner of a graded road from St. Louis or 
—181 
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722 BENJAMIN RICHARDSON & HENRY DAY, 4C., vs. 


thereabouts southeast to Owosso; that he was also largely inter- 
ested — and the president of the Toledo, Ann Arbor & Grand Trunk 
railroad, I think it is called, which he told me was running as far 
as South Lyons, in Michigan; that his object in applying to me 
was to interest me in building a line of railroad from South Lyons 
extending to Owosso, from thence over the road-hed that he con- 
trolled to St. Louis, and from thence northwesterly until it should 
strike Frankfort, on the lake—Lake Michigan. I was quite largely 
interested in Frankfort property with other gentlemen, and he had 
been directed to me from that fact, having learned that. He stated 
that this Chicago and Saginaw road, as he called it, would bea valu- 
ble feeder to this line of road. He also atated that a man by the 
name of Benjamin Richardson, in New York, controlled one-half of 
the bonds that were outstanding of that road, giving me the num- 
ber, six hundred bonds, and made a claim, he said, to something like 
three thousand more; but he told me that he was really the owner 
of six hundred bonds, and his claim to the other three thousand, or 
thereabouts, was more doubtful—was the statement he made. 
1705 I told him to enter into a contract with Mr. Richardson to 
urchase his six hundred bonds and all his interest in the 
other — thousand bonds, which he said he could get for one hun- 
dred thousand dollars in cash and by paying certain lawyers’ fees 
which would be incurred or had been and would be incurred there- 
after. I drew a contract myself for him in his name to Mr. Rich- 
ardson, dated the seventh day of June. It took from about the 18th 
of May until the 7th day of June to arrange the preliminaries. 
Q. Of what year? 0 
A. 1882. He took the contract thus drawn by me to Mr. Rich- 
ardson, who agreed to sell all his interest in that road —substan- 
tially all his interest in that road —ſfor this 8100, 000 and the fees 
spoken of, providing the money was paid on or before the 7th day 
of July, 1882—just a month. The matter run along until about 
the first oſ July, when it became evident that we could not carry 
through the contract and raise the $100,000 by the 7th. The time 
for completing the corftract was then extended tothe 7th day of 
August, 1882. On the third day of August, 1882—let me put in 


there first, if you please—this contract of Mr. Ashley was assigned 


to me at the foot of the contract. On the 3rd day of August I had 
obtained the money and was ready to close the contract. I there- 
upon drew a new contract in exactly the same words, only to my- 
self, as I wished to control the whole affair, as I furnished all the 
money ; I drew the contract to myself for the properties that were 
to be conveyed to Mr. Ashley. I paid a certified check of 
1706 $100,000 on the third day of August to Mr. Richardson; met 
him that day; it was the only time I ever have seen him. I 
took the contract; I took an order at the same time for the bonds 
or any recovery that might be had or obtained in this suit for the 
bonds or in relation to them or upon them in any respect. Do you 
wish me to state anything in regard to my — 2 on the 
affairs? 
Q. Oh, yes; it is important for you to state what, at the time 


~@ 
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you purchased—what, if any, knowledge you had of the situation 
of the property you were engaged in purchasing. 

A. I had an intimate acquaintance with Ashbel Green, who 
was the plaintiff in this matter and trustee, and his partners, and 
I asked them in relation to these bonds and this suit, and I also 
made inquiries of Mr. Norris here in relation to it, of Mr. Richard- 
son’s attorney in relation to the claims of Mr. Richardson, and I re- 
ceived no information from any one that there were any other claim- 
ants against these bonds, excepting those who claimed to have 
purchased the bonds or to have had the bonds as pledges. The 
first information I ever received in regard to claims made by 
contractors against the property of the company was through Mr. 


Norris, who informed me some three or four weeks after my pay- 


ment to Richardson, or two or three weeks perhaps after, that cer- 
iain claims had been filed by intervening creditors, and Mr. Nelson, 
or Nelson & Soule, I think those were the names. I never had 
even heard their names or the fact mentioned that anybody made 

any claims until that time: it was certainly three weeks aer 
1707 I had paid the $100,000 and taken from Mr. Richardson a 

contract, as I did, assigning to me all his title and interest, 
or, rather, selling to me; it was selling to me 600 bonds and his 
right, title, and interest in something like 2,974 other bonds; that 
was his contract. 

Q. Were there any other considerations moving towards Captain 
Richardson to induce this sale than the money which you paid him 
and the assuming of the legal fees and expenses of the litigation ? 

A. Yes, there were other considerations passing. 

Q. Name some of them or all of them. 

A. In writing I was promised by Mr. Ashley a certain number of 
bonds of this new road that we proposed to build from St. Louis to 
South Lyons. I don’t remember how many, but quite a number of 
bonds that were to be issued, I think, on the road whenever it should 
be built were promised to him. 

Q. When organized ? 

A. Yes, sir. 

Q. I think that is substantially the ground covered by your affi- 
davit, isn’t it? You can run over that affidavit and see whether 
there is anything else; it is simply to put in formal shape the facts 
contained in that affidavit. 

A. I ought to state, I think, that the terms of my contract—of 
Mr. Richardson’s contract—was that it might be closed on or before 
the 7th day of August. I had the option of not closing it on a cer- 
tain day, but on or before the 7th day of August, 1882. 

Q. That was the contract after it was extended ? 

A. Yes, sir. 

Q. After the first option, which closed on or before the first 


1708 of “ty 
A. Yes, sir 


Q. The contract itself being made in June? 
A. Yes, sir; I will state further a further consideration of this 
contract was that interest should be paid on the $100,000 from the 
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724 BENJAMIN ‘RICHARDSON 4 HENRY DAY, 4&C., vs. 


7th day of June, when the original contract, the 7th day of June, 
was made; and I thereupon paid him on the 3rd of August a certi- 
fied check for $101,066.64, that embracing the $100,000 of principal 
and interest to that date, from the 7th day of June. 

Q. When the original contract was made? 7 

A. Yes, sir. Gentlemen, this is all I know about this thing. I 
don’t know but it is necessary for me to say that this was bona fide. 
Mr. Richardson has no further interest in it. He has no interest 
except his representations to me as to his ownership. 

Q. Of course you would hold him responsible for those ? 

A. I was not acting for Mr. Richardson. I had never seen him 
before and I have not seen him since. 


By Mr. KINGsLey, appearing in behalf of the claims of Nelson & 
Soule & Nelson: Mr. Day, would you be kind enough to furnish the 
commissioner or examiner with a copy of the contract ? 

The Witness: I will do that. I have not got it here. I just 
came from the West here and I did not come prepared. 

By Mr. Norris: It will be understood that the witness will fur- 
nish, to be attached to his deposition, the copy of his contract of pur- 


chase: 
HENRY DAY. 
17083 [Endorsed:] Henry Day. Dec. Sth, 81. 


1709 The Circuit Court of the United States for the West. Dist. 
of Mich., Southern Division. In Equity. 
ASHBEL GREEN and WX. Bonp, Trustees, Compl'ts, 
v8. 
THe CHICAGO, SAGINAW AND CANADA RAILROAD Company, Def’t. 


By virtue of the authority contained in an order made in this 
cause January 11, 1879, and also of an order made herein Decem- 
ber Ist, 1882, I, Henry-M. Hinsdill, the general examiner herein, do 
hereby certify that the foregoing deposition of witness, Henry Day, 
was taken before me on the 5th day of December, A. D. 1882; that 
before — to the examination the said Day was first duly 
sworn by me to tell the truth, the whole truth, and nothing but the 
truth; that said deposition was taken by H. F. Walch, stenographer, 
and that the said stenographer's notes of this deposition was reud 
over to the witness and by him signed in my presence and in tlie 
presence of attending counsel, to wit, L. D. Norris, Esq., and Wil- 

lard Kingsley, Esq., no other counsel appearing. 
1710 I further certify that the certified copy of contract referréd 
to in the foregoing deposition is this day handed me by Mr. 
Norris, and I now attach the same to said deposition. 
Dated Dec. 22d, A. D. 1882. 
HENRY M. HINSDILL, 
Gen l Examiner in said Cause. 
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[Endorsed :] Circuit court of the United States for the sixth cir- 
cuit and western district of Michigan, southern division. Ashbel 
Green ef al., compl'ts, us. The Chicago, Saginaw and Canada R. R. 
Co. Testimony of Henry Day, taken before Henry M. Hinsdill, gen- 
eral examiner. Filed as of Dec. 5th, 1882. H. M. Hinsdill, clerk. 


1711 SickLES ExnInIr B. 


(Copy.) 
Power of Attorney. 


Know all men by these presents that I, Benjamin Richardson, of 
the city of New York, county and State of New York, have made, 
constituted, and appointed, and by these presents do maké, consti- 
tute, and appoint, John A. Elwell, of the city, county, and State afore- 
said, my true and lawful attorney, for me and in my name, place, 
and stead to ask, demand, sue for, recover, and receive all stock, 
subsidies, and interests as mentioned in and under a certain contract 
entered into at the city of New York, and dated March 31st, 1875, 
between me and the Chicago, Saginaw and Canada Railroad Com- 
pany of Michigan, and duly attested by its president and secretary, 
and to give proper receipts and acquittances for the same; to exe- 
cute, acknowledge, and deliver any and all contracts, leases, and 
agreements necessary to the proper performance and carrying out 
on my part of said contract with the Chicago, Saginaw and Canada 
Railroad Company, and to exercise the like function and authority 
elsewhere and whensoever my said attorney shall deem it necessary 
and proper for my interest so to do, and to take possession of and 
hold any and all rights, titles, and interests belonging to me wher- 
ever found ; and also to settle and adjust any and all claims, reck- 
onings, accounts, and demands against me of whatsoever nature and 
— — and to ask, demand, sue for, recover, and receive any 
and all sum or sums of money now due or that hereafter may be- 
come due and payable unto me by and from any and all person or 

rsons whatsoever, and to give full and satisfactory —— 
1712 releases, and discharges for the same; and also to take full 
charge, control, and direction of the St. Genevieve Sandstone 
and Granite Company at St. Louis, Mo., transfer all stock of said 
company, and receive and receipt for all accounts and claims of the 
same; to make and execute contracts and collect money in the in- 
terest and for account of said St. Genevieve Sandstone & Granite 
Company, giving and granting unto my said attorney full power 
and authority to do po perform all and every act and thing what- 
soever requisite and necessary to be done in and about the prem- 
ises as fully to all intents and purposes as I might or could do if 
rsonally present, with full power of substitution and revocation, 
— ratifying and confirming all- that my said attorney or his 
substitute shall lawfall do or cause to be done by virtue hereof. 
In witness whereof I have hereunto set my hand and seal the 
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726 BENJAMIN RICHARDSON 4 HENRY DAY, 40., vs. | 
seventeenth day of May, in the year one thousand eight hundred 


and seventy-five. 
BENJAMIN RICHARDSON. [seEat.] 


Sealed and delivered in the presence of— 
RUFUS K. McHARG. 
AARON G. CRANE. 


Srate or New York, — \ ** 
City and County of New York, 


Be it known that on the seventeenth day of May,one thousand 
eight hundred and seventy-five, before me, the subscriber, a notary 
public in and for the State of New York, duly commissioned and 
sworn, dwelling in the city of New York, personally came and ap- 

peared Benjamin Richardson, to me personally known and 
1713 known to me to be the same person described in and who 

executed the within power of attorney, and he acknowledged 
the within power of attorney to be his free act and deed. 

In testimony whereof I have hereunto subscribed my name and 
affixed my seal of office the day and year last above written. 

RUFUS K. McHARG, 
Notary Public, New York City. 


I hereby certify that I have compared and carefully examined 
the within power of attorney with the original, and that it is a true 


and correct copy of the same. 
JAMES T. HALL, 
Notary Public for Gratiot County, Mich. 


1714 SICKLES ExRHIRIT C. 


(Copy. ) 
$137,712.59. New York, July 8th, 1876. 


On demand and upon return of securities given we promise to 
pay to Benjamin Richardson or order one hundred and thirty-seven 
thousand seven hundred and twelve poi dollars, for value received, 
with interest at seven per cent. per annum, having deposited with 
him as collateral security four hundred and forty-seven (447) of the 
first-mortgage bonds of the Chicago, Saginaw and Canada Railroad 
eye of of one thousand dollars each, being bonds No. 3001 to 
No. 3447, both numbers inclusive, with authority to sell the same, 
or other security substantially substituted, at the board of brokers 
or at public or private sale, at their option, on the non-performance 
of this promise and without further notice, applying the net pro- 


ceeds to the payment of this note, including interest, and account- 


ing to us for the surplus, if any. In case of deficiency we promise 
to pay to said Richardson the amount thereof forthwith after such 
sale, with legal interest. 
THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
[seaL.] By JNO. A. ELWELL, Secretary. 
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1715 SickLrs Exnimr D. 


: (Copy.) 
$33,501.09 New York, July 8th, 1876. 


On demand and upon return of securities given we promise to 
pay to Benjamin. Richardson or order thirty-three thousand five 

undred and one 13 dollars, for value received, with interest at 
seven per cent. per annum, having deposited with him as collateral 
security one hundred and eight (108) of the first mortgage bonds of 
The Chicago, Saginaw and Canada Railroad Company — thou- 
sand dollars each, being bonds No. 3448 to No. 3555, both numbers 
inclusive, with authority to sell the same, or other security subse- 
quently substituted, at the board of brokers or at public or private 
sule, at their option, on the non-performance of this promise and 
without further notice, applying the net proceeds to the payment 
of this note, including interest, and accounting to us for the surplus, 
if any. In case of deficiency we promise to pay to said Richard- 
son the amount thereof forthwith after such sale, with legal interest. 

THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
[seau.] By JNO. A. ELWELL, Secretary. 


1716 Stickies Exnintr E. 


(Copy.) 
$14,374.51. New York, July 8th, 1876. 


On demand and upon return of securities given we promise to 
pay to Benjamin Richardson or order fourteen thousand three hun- 
dred and seventy-four 3% dollars, for value received, with interest 
at seven per cent. per annum, having deposited with him as collat- 
eral security forty-five (45) of the first-mortgage bonds of the Chi- 
cago, Saginaw and Canada Railroad Company of one thousand dol- 
lars each, being bonds No. 3556 to No. 3600, both numbers inclusive, 
with authority to sell the same, or other security subsequently sub- 
stituted, at-the board of brokers or at public or private sale, at their 
option, on the non-performance of this promise and without further 
notice, applying the net proceeds to the payment of this note, in- 
cluding interest, and accounting to us for the surplus, if any. In 
case of deficiency we promise to pay to said Richardson the amount 
thereof forthwith after such sale, with legal interest. 

THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 


[seau.] By JNO. A. ELWELL, Secretary. 
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728 BENJAMIN RICHARDSON 4 HENRY DAY, 4C., vs. 


1717 . “SicKLEs Exnrisit F.“ 


Memoranda Made Nov. 28th, 1880, from Check Book of Benjamin Rich- 
ardson at his House, No 63 East 125th St., New York. 


Aug. 19th, 1876.— John Davidson, on suit attaching 

bonds of C., S. & C. R. R. Co.—————— 8300 00 
August 19th, 1876.—Chas. H. Smith, dep. sheriff, for at- 

taching & selling 3,474 bonds of C., S. & C. R. R. Co. 1, 850 00 


I noticed the above entries this day in Richardson’s check book, 
while looking for certain other entries therein, purporting to have 
been made by him for checks drawn for my account. 

The entries above referred to in favor of Davidson and Smith 
were made by Richardson’s own hand. 

I make this memoranda because, having recently read Richard- 
son’s testimony as given in court touching the transaction of the 
attachment of the C.,S. & C. bonds, the entries made by Richardson 
in his check book contradicts his testimony as then given. 

JNO. A. ELWELL. 


1718 The Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 
ASHBEL GREEN and WILLIAM Boxp 
v8. N f 
THe CHICAdO, SAGINAW AND CANADA RALLROA D CO. 


To — —: 

Please take notice that in pursuance of an order of this court 
made herein on the eleventli day of January, 1879, and of a subse- 
quent order made this day, both relating to tlie time and manuer of 
taking proofs herein, testimony will be offered as to the bonds out- 
standing of the said Chicago, Saginaw & Canada Railroad Compan 
belonging to the undersigned and others, before Henry M. Hinsdill. 
general examiner of said court, at his office, in the city of Grand 
Rapids, on the 6th day of September, 1881, at ten o’clock in the fore- 
noon, and continuing as said examiner shall direct. 

Yours, etc., D. E. SICKLES, 
By D. D. HUGHES, Jr., 
His Att'y. 
Dated Aug. 12, 1881. 


1719 STATE oF 3 
County of Kent, 


Walter H. Hughes, of said county, being duly sworn, deposes and 
says that on the 25th day of August, A. D. 1881, he served a notice, 
of which the above is a true copy, on— 

William J. Kelly, of 146 So. 4th St., Philadelphia, Pa. 
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Joel B. Erhardt, New York city. 
Philetus Sawyer, Oshkosh, Wisconsin. 
J. A. Elwell, St. Louis, Mich. 
.J. E. Shaw, East Saginaw, Mich. 
Hiram Hodgson, Ashland, New Hampshire. 
F. A. Nims, Muskegon, Mich. 
John F. Betz, Philadelphia, Pa. 
B. F. Stevens, London, England. 
Benjamin Richardson, 63 E. 125 St., New York city. 
Edward P. Ferry, Park City, Utah Territory. 
Richard Peniston, Philadelphia, Pa. 
William Bond, New York city. 
Ashbel Green, New York city. 
The Wrought Iron — Co., Canton, Ohio. 
The Bauer Estate, Philadelphia, Pa. 
Charles P. Dietrich, Philadelphia, Pa. 
Thomas W. Ferry, Grand Haven, Mich. 
John O’Byrne, 54 Walnut St., Philadelphia, Pa. 
Charles B. Alexander, New York city. 
Henry M. Alexander, New York city— 
by depositing the same in the post office at the city of Grand 
Rapids, Michigan, encl in envelopes, postage fully pre- 
1720 paid, addressed to said persons at the addresses given above, 
these being the residences of said persons to the best of de- 
4. ponent's information, knowledge, and belief, each of which said 
: notices had the name of the person to whom the same was so addressed 


4 written therein. 
WALTER H. HUGHES. 


a 1 and sworn to before me this 25th day of August, A. D. 
1. 

; D. D. HUGHES, In., 

| Notary Public, Kent Co., Mich. 


[Endorsed ] U. S. circuit court, sixth cirenit and west. dist. 
Michigan, south. division. Ashbel Green and Wm. Bond, trustees, 
compl ts, vx. Chicago, Saginaw and Canada R. R. Co., def u. Proof 
of service of notice of taking proofs. Filed Sept. 28, 1881. H. M. 
Hinsdill. clerk and gen’l ex. 


Be 


| 

1 

1 

, 1721 The Circuit Court of the United States for the Western Dis- 
2 . trict of Michigan. In Equity. 

| 


AsHBEL GREEN and WILLIAM Bonpb 
v8 


Tue CHICAOGO, SAGINAW AND CANADA RAILROAD ComPany. 


Sin: You will please take notice that you are required to produce, 
before Henry M. Hinsdill, general examiner, on the 6th day peter 
tember, 1881, on the occasion of taking proofs herein, two 
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drawn by Benjamin Richardson on Eugene Kelly & Co., bankers, of 
New York city, the first to John Davison, in the sum of three hun- 
dred dollars, dated August 19th, 1876, the other to Chas. H. Smith, 1 
in the sum of eighteen hundred and fifty dollars, and dated August 
19th, 1876, and that you also produce at the time and place afore- 
said the stubs remaining in the check book after removing the checks 
above referred to, with the memoranda thereon as originally made, 
or in default of such production secondary evidence will be given 
of the contents of all the foregoing. 
1722 Yours, &c. D. D. HUGHES, Jr., 


Att’y for D. E. Sickles. 
Dated August 29th, 1881. 


To Norris & Uhl, sol’rs for intervening petitioner, Benjamin Rich- 
ardson. 


STATE OF MICHIGAN, N ais 0 
County of Kent, N 


Walter H. Hughes, being duly sworn, deposes and says that lie 
served a notice of which the within is a true copy on Norris & Uhl 
by handing the same to Mark Norris, a clerk in said office, the 30th 


day of August, A. D. 1881. 
WALTER H. HUGHES. 


Subscribed and sworn to before me this 30th August, 1881. 
D. D. HUGHES, Jr., 
Notary Public, Kent Co., Mich. 


[Endorsed :] U.S. circuit court, west. dist. of Mich. Ashbel Green 
et al. vs. The C., S. & C. R. R. Co. Proof of service of notice to pro- 
— papers. Filed Sept. 28th, 1881. H. M. Hinsdill, elerk and 
gen l ex. 


1723 Exsrsit “A.” Referred to in Attached Affidavit of Mark 
Norris. Frank H. Sweet, Notary Public, Kent Co., Mich. 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


— — ——— ́— 
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ASHBEL GREEN and WILLIAM Boxp 


v8. 
Tue CHICAGO, SAGINAW AND CANADA RAILROAD Co. 


To — —: 
Please take notice that in pursuance of an order of this court 
made herein on the eleventh day of January, 1879, and of a subse- 
quent order made this day, both relating to the time and manner of 
taking proofs herein, testimony will be offered as to the bonds out- 
standing of the said Chicago, Saginaw & Canada Railroad Compan 
belonging to the undersigned and others, before Henry M. Hinsdill, 
general examiner of said court, at his office, in the city of Grand 


se} 
ees ‘ ö ö 3 
WCG A . 3 


PT * N ? aye Nene 3 r 


Rapids, on the 9th day of September, 1881, at ten o'clock in the 
forenoon, and continuing as said examiner shall direct. 
Yours, etc., BEN. RICHARDSON, 
WROUGHT IRON BRIDGE CO., 
By NORRIS & UHL, Their Sol ra. 


Dated Aug. 12, 1881. 
Duplicate (addressed) mailed Aug. 30th to parties named on back · 


Dan’! E. Sickles, 68 Madison Av., N. Y. city. 
Wm. J. Kelly, Philadelphia, Pa. 
J. F. Betz, “ “ 


Richard Peniston, “ “ 


— Bower & Co., 1 
. Dietrich, * ” 
Ashbel Green, N. Y. city. 

Wm. Bond, 8 8 

Joel B. Erhardt, “ 8 
Philetus Sawyer, Oshkosh, Wis. 
Ino. A. Elwell, St. Louis, Mich. 
J. E. Shaw, East Saginaw, Mich. 
Hiram Hodgson, Ashland, N. H. 
F. A. Nims, Muskegon, Mich. 

E. P. Ferry, Park City, Utah. 

B. F. Stevens, London, England. 


1724 Kent County, 8s: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division: In Equity. 


ASHBEL GREEN and WILLIAM Bonp 
v8. 
THE CnicaGo, SAGINAW AND CANADA RalILroaD ComPARy, 


Mark Norris, being duly sworn, on his oath says that on the 30th 
day of August, 1881, he personally served a true copy of the notice 
hereto attached, marked Exhibit “A,” upon— 

Dan’! E. Sickles, 68 Madison Av., N. Y. city. 

Wm. J. Kelly, Philadelphia, Pa. 

J. F. Betz, do. do. 

Richard Peniston, do. do. 

John Bower & Co., do. do. 

C. P. Dietrich, do. do., 308 Chestnut St. 

Ashbel Green, N. V. city. 

Wm. Bond, do. 

Joel B. Erhardt, do. 

Philetus Sawyer, Oshkosh, Wis. 
Ino. A. Elwell, St. Louis, Mich. 
J. E. Shaw, East Saginaw, Mich. 


8 ais 2 
* ne ¥ 


732 BENJAMIN RICHARDSON 4 HENRY DAY, 4¢., vs. 


Hiram Hodgson, Ashland, N. H. 
F. A. Nims, Muskegon, Mich. 
E. P. Ferry, Park City, Utah. 
B. F. Stevens, London, England— 
1725 by depositing the same, securely sealed in envelopes, ad- 
d as above, with full postage prepaid, in the post office 
at Grand Rapids, Michigan ; that he made such service for and on 
behalf of Benjamin Richardson and Wrought Iron Bridge Com- 


pany; and further saith not. 
MARK NORRIS. 


Subscribed and sworn to before me this 30th day of — 1881. 
FRANK H. SWEET, 
Notary Public, Kent County, Michigan. 


Endorsed :] U. S. circuit court, sixth circuit and western dist. of 
Mich., S. D. In equity. Ashbel Green et al. vs. The Chicago, Sagi- 
naw and Canada Railroad Co. Affidavit of service of notice of 
taking proofs. Filed Sept. 9, 1881. H. M. Hinsdill, clerk and gen’l 
examiner. Norris & Uhl, sol’rs for Richardson et al. 


1726 Exnuisit “A.” Referred to in Annexed Affidavit. Geo. I. 
Quimby, Notary Public, Kent County, Michigan. 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Boxp 
v8. 
Tue CHICAGO, SAGINAW AND CANADA RAILROAD Co. 


To — —: 
Please take notice that in pursuance of an order of this court made 
herein on the eleventh day of January, 1879, and of a subsequent 
order made this day, both relating to the time and manner of tak - 
ing proofs herein, testimony will be offered as to the bond: outstand - 
ing of the said Chicago, Saginaw & Canada Railroad Company be- 
longing to the undersigned and others, before Henry M. Hinsdill, 
neral examiner of said court, at his office, in the city of Grand 
pids, on the 28th day of September, 1881, at ten o’clock in the 
afternoon, and continuing as said examiner shall direct. 
Yours, etc., BENJ. RICHARDSON, . 
WROUGHT IRON BRIDGE CO., 
JOHN BOWER & CO., 
ESTATE OF C. P. DIETRICH, 
By NORRIS & UHL, Their Sol’rs. 
Dated Aug. 12, 1881. 


-34 
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1727 Kent County, as: 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


AsSHBEL GREEN and WILLIAM Bonp 
788. 
THe CICAOO, CANADA AND SAGINAW RAILROAD CoMPANY. 


Mark Norris, being duly sworn, on his oath says that on the 17th 
day of September, 1881, he personally served a true copy of the at- 
tached notice, Exhibit “A,” upon— 

Daniel E. Sickles, 68 Madison Av., N. Y. city. 

Wm. J. Kelly, Philadelphia, Pa. 

J. F. Betz, do. 

Richard Peniston, do. 

Ashbel Green, N. Y. city. 

Wm. Bond, do. 

Joel B. Erhardt, do. 

Philetus Sawyer, Oshkosh, Wis. 

Jno. A. Elwell, St. Louis, Mich. 

Hiram Hodgson, Ashland, N. H. 

F. A. Nims, Muskegon, Mich. 

E. P. Ferry, Park City, Utah. 

B. F. Stevens, London, England— 

by depositing the same, securely sealed in envelopes, ad- 
1728 dressed as above, with full postage prepaid, in the post office 
at Grand Rapids, Michigan; that he made such service for 
and on behalf of Benjamin Richardson, Wrought Iron Bridge Com- 
pany, John Bower & Co.,and the Estate of C. P. Dietrich; and 


further saith not. 
MARK NORRIS. 
Subscribed and sworn to before me this 17th day of September, 


1881. 
GEORGE I. QUIMBY, 
Notary Public, Kent County, Michigan. 


Endorsed :] U. S. circuit court, sixth circuit & western dist. of 
Mich., southern division. In equity. Ashbel Green et al. vs. The 
Chicago, Canada and Saginaw Railroad Co. Proof of service of no- 
tice of taking proofs. Filed Sept. 28th, 1881. H. M. Hinsdill, clerk 
— ex. Norris & Uhl, sol'rs for Richardson and others, bond- 

olders. 
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1729 Exuusit 67 or WrovuGnt Iron BRIDGE Co. or Canton, Onio. 


No. 2240. 
Calendar Entries. 
Parties. Compl't- solicitor. 

The Wrought Iron Bridge Wisner & Draper Smith, Nims & 
Company of Canton, Ohio, Erwin, of Mus- 
vs. The Chicago, Saginaw kegon, for C., S. 
& Canada Railway Com- & C. R. R. Co., 
many, The Second National & Erwin, Med- 

nk of Detroit, & David daugh & Driggs 
D. Erwin. for 2nd Nat'l 
Bank. 
Date. Proceedings. 
1877. 
Dec. 11 | Bill of complaint filed; subp. issued, returnable 1st Mon- 


day of Jan’y next. 
Security for costs filed (Wisner & Draper, sureties). 


Additional subp’a issued, ret’ble 1st Monday of oo 

Precipe filed & appearance of def’t, C.,S. & C. R. R. Co., 
& D. E. Erwin by Smith, Nims, and Erwin, sol’r-, ent’d. 

Subp’a returned & filed; served on Dec. 13th, 77, on def’t 
railroad Co. & acknowledgment of service by vice-pres’t 
of R. R. Co. & acknowledge’t of service by def’t Erwin 
filed on Jan. 2. 

Subp’a returned; served on 2nd National Bank of Det. on 
Jan’y 5 & filed; M. fee, $2.56. 

Answer of C., S. & C. R. R. Co. filed. 

Answer of D. E. Erwin filed. 

Precipe filed & appearance of def’t, 2nd Nat’l Bank of 
Det., filed & order for copy bill ent’d. 

Replication to above 2 answers filed. 

Answer of 2nd National Bank of Detroit fiied. 


28 | Replication filed. 


Time for taking testimony apportioned: Compl't, 40 d's; 
def’ts, 40; compl'ts, 20. 

Order by master signed & filed giving five days’ notice 

for taking testimony. 


* 
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Proceedings. 


May 14 
66 18 
6“ 27 
1878. 

Oct. 16 
of 95 
66 98 
és 99 

Nov. 4 
40 6 
66 16 

Dec. 20 
66 30 
1879. 

Feb’y 15 

Apr. 14 
66 91 

May 22 

May 30 


| 


1730 Deposition of Henry T. Morse for compl't filed. 
Proof of service of order & notice of proofs of said 
def ’t filed. 
Stipulation filed, signed by compl’t’s sol’r & by sol’rs for 
ef’t, 2nd Nat'l Bank, as testimony on file. 
9 filed, signed by comp!’t’s sol’rs & by sol’rs for def ts, 
R. & Erwin, filed as to testing, &c. 


Mo. for leave to ainend bill filed. 

Proof of service of motion to amend bill filed. : 

Order entered allowing compl’t to amend bill by striking 
out the 2nd National Bank of Detroit & inserting Clem- 
ent M. Davison. 

Note of issue for Nov. term, 78, filed. 

Amendments to bill of complaint filed. 

Answer of David D. Erwin to amended bill filed. 

Answer of C., S. & C. R. R. Co. to amended bill filed. 

Replication to said answers filed. 

Order entered appointing time for taking testimony, viz: 
Compl't, 40 d's; def’t, 40 d’s, & compl’t, 10 d’s. 

Deposition of Henry L. Morse for compl't filed; fees, $3.25. 

Deposition of C. M. Davison, with stipulation, filed. 

Cause continued for the term. 


Order entered closing proofs; dr’ft order. 
Note of issue for March term, 79, filed. 
Certified copy of judgment in law side filed. 
Notice of closing proofs, with proof of service, filed. 
Notice of hearing filed; letters, &c., filed. 
Stipulation filed. 
Decree passed, signed, entered, & filed. 
Rec’d clerk’s fees, $21.90, & master’s (Mandell’s), $3.25; 
sig d A. Mandell, cl’k & master. 
Reet of Wisner and Draper, sol’rs for compl’t, for sixty- 
six bonds of $1,000 each, this day sold by A., master, 
for $25 each, filed. . 
1731 Master's report of sale filed, showing that on May 
22nd, 1879, he sold the bonds, &c., to compl't for 
$25 each. 
Master’s report of sale confirmed. 
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1732 In the Circuit Court of the United States, Sixth Judicial Cir- 
cuit, Eastern District of Michigan. 


To the judges of the circuit court of the United States for the eastern 
district of Michigan : 


The Wrought Iron Bridge Company, a corporation organized 


under the laws of the State of Ohio and having its principal place 
of business at Canton, in the State of Ohio, and a citizen of the State 
of Ohio, brings this its bill against The Chicago, Saginaw & Canada 
Railway Company, The Second National Bank of Detroit, Michigan, 
the first- named being a corporation organized under the laws of the 
United States and having their principal place of business within 
said eastern district of Michigan, and David D. Erwin, all citizens of 
the State of Michigan; and thereupon your orator complains and 
says that— 

Ist. On the 20th day of November, A. D. 1874, it entered into an 
agreement with the Chicago, Saginaw and Canada Railway Com- 
pany to construct, build, and furnish ready for the rails, and provide 
materials for the same, a wrought-iron railroad bridge, including 
superstructures, piles, piers, and foundations, over the Saginaw river 
on the surveyed and located line of said railway company, as it 
crosses said river between the cities of Saginaw and East Saginaw, 

in said eastern district of Michigan. 
1733 2nd. That said railway company, on or about the 20th day 

of November, 1874, agreed with your orator that in consid- 
eration of the erection of said bridge by it to pay your orator thirty- 
three thousand dollars therefor, part of said sum to be paid as the 
work progressed and the balance to be paid in thirty-days after the 
final completion and delivery of said railway company: of said 
bridge. A copy of said agreement is hereto annexed, marked “A,” 
and forms a part of this your orator’s bill of complaint. 

3rd. Your orator further shows that at or about the time of the 
making of said agreement, as hereinbefore stated, said railway com- 
pany in order to secure to your orator the payment of the said sum 
of money for the building by your orator — to deposit with the said 
Second National Bank of Detroit certain bonds made by said rail- 
way company to the amount of sixty-six thousand dollars, to be 
held by said bank as security for the payment to your orator by said 
railway 2 of whatever sum should be due your orator for the 
erection of said bridge, and in case said railway company failed to 
pay your orator such sum as might be due it for the erection of said 

ridge in accordance with the terms of said contract, then said bonds 

should be sold and out of the proceeds of such sale the amount due 
your orator should be paid. 

1734 4th. Said railway company did, on or about the Ist day of 

January, A. D. 1875, deliver to said Second National Bank 

of Detroit sixty-six bonds, numbered from number 159 to 168, 441 

to 450, 221 to 239, 154 to 158, 341 to 362, respectively, said bonds 

being bonds made by said railway company and of the denomina- 

tion of one thousand dollars each. ——— in all to the sum of 

sixty-six thousand dollars, according to their face or par value ; that 
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said bonds are of the value of five thousand dollars and upwards, 
as your orator is informed and believes. 

5th. Said Second National Bank now holds said bonds for the 
purposes hereinbefore stated. 

6th. Your orator fully performed said contract for the erection of 
said bridge on its part and delivered the same to said railway com- 
pany ; said railway company did not pay your orator for building 
said 2 as in and by said agreement it was bound to do. 

7th. The amount due your orator for erecting said bridge and 
furnishing materials therefor not being paid on the 22nd day of 
July, A. D. 1876, your orator commenced suit in the circuit court 
of the United States for the eastern district of Michigan against said 
railway cumpany to recover the amount due it therefor; that such 

N ings were had in said suit that on the 17th day of 
1735 November, A. D. 1876, your orator recovered a judgment in 

said court against said railway company for the sum of 
twenty-seven thousand three hundred and eighty-two dollars and 
fifty-eight cents ($27,382.58), besides costs. 

That the amount so recovered was the amount due your orator 
at the date of said judgment from said railway company for the 
erection by your orator of said bridge; that your orator’s costs in 
said suit were taxed at the sum of thirty-two dollars. On the 29th 
day of November, 1876, your orator caused to be issued on said 
judgment, out of and under the seal of said court, a writ of fiers facias, 
and delivered the same to the marshald of said district; that on the 
9th day of February, 1877, said marshall returned said writ wholly 
unsatisfied. 

8th. Said judgment is in full force and is in no way paid, satis- 
fied, or discharged ; that there is now due your orator from said 
railway company for erecting said bridge, under and by the terms 
of said agreement, the sum of $27,382.58, together with interest 
thereon from the 17th day of November, A. D. 1876, at the rate of 
seven per cent. per annum. 

9th. That said Chicago, Saginaw and Canada Railway Company 
is insolvent; that its property, rights, and franchises are now in the 
hands of David D. Erwin, one of the defendants herein, who holds 

and controls the same as receiver of said railway company 
1736 and by virtue of an appointment as such by the circuit court 

of the. United States for the western district of Michigan on 
the 16th day of November, A. D. 1876— 

And as such has or claims to have some interest in said bonds, 
but your orator is not able to state what interest he claims therein ; 
that his interest therein has accrued since said bonds were deposited 
with said bank. 

That your orator, by its duly authorized agent, on the 7th day of 
December, A. D. 1877, demanded of said Second National Bank of 
Detroit said bonds, and asked it to deliver the same to its said agent 
in order that your orator might proceed to sell said bonds, as of 
right it might and could do, but said bank refused to comply with 
said demand. To the end, therefor-, that the said defendants may, 
if they can, show why your orator should not have the relief hereby 
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738 BENJAMIN RICHARDSON 4 HENRY DAY, 4C., vs. 
prayed, and that said defendants may, but without oath, oath thereto 
ing hereby expressly waived, full, true, direct, and perfect answer 
make to such of the several interrogatories hereinafter numbered 
and set forth as by the note hereinafter written they are respectively 
uired to answer—that is to say— 
st. Did the Chicago, Saginaw & Canada Railway Company make 
an agreement with your orator for the erection of a bridge across 
the Saginaw river, as stated in this bill of complaint? 
1737 = 2nd. Did your orator erect such bridge for said railway 
company ? 

3rd. Did said railway company agree with your orator to deposit 
with the Second National Bank of Detroit its bonds to the amount 
of sixty-six thousand dollars as security for the payment of whatever 
sum it might owe your orator for erecting said bridge? 

4th. Did said Chicago, Saginaw & Canada Railway Company de- 
— or cause to be deposited said bonds with said Second National 

nk of Detroit in pursuance of such agreement ? 

5th. What sum is now due your orator for the erection by it of 
said bridge? 

6th. Are said bonds now on deposit with said Second National 
Bank of Detroit? | 

7th. Does said Second National Bank of Detroit now hold said 
bonds for and as security for the payment of whatever sum may be 
due your orator from said Chicago, Saginaw & Canada Railway 
Company for erecting a bridge for said railway company across the 
Saginaw river? 

And your orator prays that— a 

Ist. An account may be taken of what is due to your orator from 
said railway company for the erection of said bridge. 

2nd. That said defendant, The Chicago, Saginaw and Canada 

Railway Company, may be dec to pay to your orator the 

1738 amount which shall be so found due, together with costs of 

this suit, by a short day to be appointed for that purpose, and 

in default thereof that said railway company and said David D. 

Erwin and all persons claiming under them may be absolutely fore- 

se and barred of all right, title, and interest in and to said 
nds. 

3rd. That said defendant, The Second National Bank of Detroit, 
may be decreed, directed, and ordered to deliver said bonds to such 
person or officer as this court muy direct. 

4th. That said bonds may be sold at such time and in such man- 
ner and by such person as this court may direct, and the moneys 
arising from such sale be paid to your orator for and on account of 
the sum so due it from said railway company, as hereinbefore stated. 

5th. That — orator have such further or other relief in' the 
premises as the nature of the case may require. 

May it please your honors to grant to your orator a writ of sub- 
poena, to be issued in accordance with the usual practice of this court, 
requiring the said Chicago, Saginaw and Canada Railway Company, 
the Second National Bank of Detroit, and David D. Erwin to ap- 
pear and answer this your orator’s bill of complaint, and to stand to 
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and abide by such order and decree therein as shall be agree- 
1739 able to eqnity and good conscience; and your orator will ever 


pray, &e. 
WISNER anp DRAPER, 
Solicitors for ; 


Note. 


The said defendant, The Chicago, Saginaw and Canada Railway 
Company, is required to answer the inte tories numbered, re- 
spectively, 1, 2, 3, 4, 5, 6, and 7; said defendant, The Second Na- 
tional Bank of Detroit, is required to answer the interrogatories — 
numbered, respectively, 4,6, and 7, and said defendant, David D. 
Erwin, is required to answer the interrogatories numbered, respect- 


ively, 4, 5, 6, and 7. 
WISNER & DRAPER, | 
Solicitors for Complainant. 


We —— ourselves security for all costs for which the 
plaintiff may be liable in this suit. 


Dated East Saginaw, Dec. 8, 1877. 
WISNER & DRAPER. 


Agreement concluded the twentieth day of November, A, D. 1874, 
by and between the Wrought Iron Bridge Company of Canton, 
Ohio, of the first part, and the Chicago, Saginaw and Canada Rail- 
way Company of Michigan, of the second part, as follows: 


1740 The said party of the first —, in cunsideration of the sum of 
money to be paid by said second party as hereinafter mentioned, 
covenants and agrees to and with said second party to construct, 
erect, build, and finish ready for the rails, in a good, substantial, 
and workmanlike manner, and provide material for the same, a 
wrought-iron railroad bridge, including superstructure, piles, piers, 
and foundations, over the Saginaw river, on the surveyed and located 
line of said second party as it crosses said river between the cities 
of Saginaw and East Saginaw, in the county of Saginaw and State 
of Michigan, on or before the first day of April, 1875. 
The whole‘ of said work to be performed and all the said material 
furnished in conformity with the draughts, plans, and specifica- 
tions of the same, bearing even date herewith and signed by.the 
parties hereto, and under the superintendence and direction of said 
second party’s chief engineer, which — plans, and specifica- 
tions are to be read and taken as part of this agreement as if herein 
9 written and set forth. 
he said first party further agrees that no charge of any kind 
shall be made by said first party to said second party for any work 
rformed or material furnished in relation to said brid 
1741 beyond the sum of thirty-three thousand dollars unless said 
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second party or its chief engineer shall alter said plans and 
specifications, in which case the value of such alteration shall be 
added to the amount to be paid under this contract or deducted 
therefrom, as the case may require, it being expressly understood 
that no extra work of any kind shall be performed or extra materials 
furnished by said first party unless first authorized by said second 
party or its chief engineer in writing, and that said second party or 
its chief engineer may from time to time make any alterations of, to 
or in the said plans and specifications upon the terms aforesaid. 
The said first party further agrees that in case any lien or liens for 
labor or materials shall exist upon the bridge herein provided for, 
or any part or portion thereof, at the time or times when by the pro- 
visions of this agreement a payment is to be made by said second 
party to said first party, such payment or such part thereof as shall 
equal to not less than double the amount for which such lien or 
liens shall or can exist shall not be payable at the stipulated time 
or times, notwithstanding anything to the contrary in this agree- 
ment contained, and that said second party may and shall be well 
assured that no such liens do or can attach or exist before it shall 
be liable to make either of the said payments. 
1742 The said first party, its successors and assigns, further cov- 
enants and agrees with said second party, its successors and 
assigns, that in constructing said bridge and furnishing materials 
for the same it will infringe upon no patent right and will forever 
indemnify and save harmless said second party from all loss, dam- 
age, cost, expenses, royalty, and liability om nature and kind 
whatever that may or can arise by reason of said second party’s in- 
fringement of any patent right in the occupancy and use of said 
bridge as constructed and furnished to said second party by the said 
party of the first part. The said party of the second part, in con- 
sideration of the materials being provided and the labor done as 
herein required and all other of the stipulations, requirements, 
matters, and things herein set forth being kept and performed by 
said first party, covepants, promises, and agrees to and with said 
first party that it will well and truly pay or cause to be paid to said 
first party the sum of thirty-three thousand dollars in the manner 
following: On the 30th day of each month hereafter the amount of 
all work done during that month on foundations and trestle-work 
as the same may be estimated by the said second party’s chief en- 
ineer, upon a basis of twenty-five dollars per thousand feet, 
1743 board measure, for the timber-work and twenty cents per lin- 
eal foot for the piles, the aggregate of such monthly esti- 
mates not to exceed the sum of eight thousand dollars, and the bal- 
ance of the contract sum .of thirty-three thousand dollars, after, de- 
ducting the aggregate of such monthly estimates, to be payable in 
thirty days after the final completion and delivery-of said bridge. 
In witness whereof the said first party has duly and lawfully ex- 
ecuted this agreement by its president and secretary, and the said 
second party has in like manner executed the same by the execu- 
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tive committee of its board of directors, the day and year first above 
written. : 
[Seal W. I. B. Co., Canton, O.] : 


WROUGHT IRON BRIDGE CO., 

- ° By D. HAMMOND, Pres’t, 
“ WM. BRITTON, Sec’y. f 

THE CHICAGO, SAGINAW AND 

CANADA RAILWAY COMPANY, 

By E. L. CRAW, 7 

J. A. NIMS, 
\ Executive Committee. 

Witness-: 
B. & C. BRYANT. 


(Endorsed :) Filed Dec. 11, 1877. A. Mandell, clerk. 
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1744 STaTE OF MICHIGAN, 0 ne 
Eastern District, County of Gratiot, | ~° 


George L. Patch, being duly sworn, says that on the 13th day of 
December, A. D. 1877, he served the annexed writ of subpona on 
The Chicago, Saginaw and Canada Railway Company, one of the 
defendants therein named, by delivering to John A. Elwell, secre- 
tary of said railroad company, a true copy of said writ and at the 
same time showing to him the original writ and the seal of the court 
. impressed thereon ; that such service was at St. Louis, in the county 
of Gratiot, in the State of Michigan, on 13th of December, 1877. 
GEO. L. PATCH, 


Sheriff Gratiot County. 
1 8 — sworn to before me this 15th day of December, A. 
Notary Public, Sag. Oo, 1 
1745 Subpœna. 


Circuit Court of the United States of America for the Sixth Circuit 
and Eastern District of Michigan, Sitting in Chancery. 


The President of the United States of America to the Chicago, Sagi- 
naw and Canada Railway Company, a corporation organized 
Be under the laws of the State of Michigan; the Second National 
Bank of Detroit, a corporation organized under the laws of the 
United States, and David D. Erwin, who are citizen- of the State 
and resident- of the eastern district of Michigan : 
You are hereby commanded to be and appear in the circuit court 
of the United States of America for the sixth circuit and eastern 
district of Michigan, sitting in chancery, before — thereof, 
at the district court-room, in the city of Detroit, on the first Monday 
of January next ensuing, then and there to answer unto a bill of 
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complaint exhibited against you as defendants by the Wrought 
Iron Bridge Company, a corporation organized under the laws of 
the State of Ohio, and having its principal place of business at Can- 
ton, in said Ohio, as complainant. 
And this you shall in nowise omit, under the penalty of one thou- 
sand dollars. 
- Witness the Hon. Morrison R. Waite, Chief Justice of the 
1746 Supreme Court of the United States, this eleventh day of De- 
cember, in the year of our Lord one thousand eight hundred 
and seventy-seven, and of the Independence of the United States 
the one hundred and second. 


[Seal of Court.] 
ADDISON MANDELL, Clerk. 


MEMORANDUM.—The above-named defendants are required to enter 
their appearance in this suit with the clerk of this court, at his office, 
in the city of Detroit, on or before the day on which this writ of 
subpcena is returnable ; otherwise the bill of complaint in this cause 


will be taken pro confesso against said defendant. 
ADDISON MANDELL, Clerk. 


[Endorsed :] No. 2240. Circuit court of the United States for the 
sixth circuit and eastern district of Michigan. In chancery. The 
Wrought Iron Bridge Company, compl't, vs. The Chicago, Saginaw 
& Canada Railway Company et al., d’f’ts. Subpoena. Returned & 
filed Jan’y 12, 1878. A. Mandell, cl’k. Wisner & Draper, com- 
plainant’s solicitor-. 


1747 Subpeena. 


Circuit Court of the United States of America for the Sixth Circuit 
and Eastern District of Michigan, sitting in Chancery. , 


The President of the United States of America to the Chicago, Sag- 
inaw & Cunada Railway Company, the Second National Bank of 
Detroit, and David D. Irwin, ar a are citizen- of the State and 
resident- of the eustern district of Michigan : 


You are hereby commanded to be and appear in the circuit court 
of the United States of America for the sixth circuit and eastern 
district of Michigan, sitting in chancery, before the judges thereof, 
at the district-court room, in the city of Detroit, on the first Monday 
of February next ensuing, then — there to answer unto a bill of 
complaint exhibited against you as deſendants by the Wrought Iron 
Bridge Company of Canton, Ohio, a corporation organized under tlie 
laws of the State of Ohio and a citizen of said State of Ohio, as com- 
plainants. 

And this you shall in nowise omit, under the penalty of one thou- 
sand dollars. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this fourth day of January, in the year 


— — — — 


of our Lord one thousand eight hundred and seventy t, and 
of the Independence of the United States the one hundred 
1748 and second. 


[Seal of Court.] 
ADDISON MANDELL, Clerk. 


MEMORANDUM.—Theabove-named defendants are required to enter 
their appearance in this suit with the clerk of this court, at his office, 
in the city of Detroit,on or before the day on which this writ of 
subpœna is returnable; otherwise the bill of complaint in this cause 
will be taken pro confesso against said defendants. 

ADDISON MANDELL, Clerk. 


Eastern District or MICHIGAN, 8: 


I hereby certify and return that on the Sth day of January, A. D. 
1878, I served the within writ on H. P. Baldwin, president of the 
Second National Bank of Detroit, one of the defendants within 
named, at Detroit, in said district, by delivering to him personally 
a true copy thereof, like memorandum appended thereto as is hereto 


appen 
S. S. MATHEWS, 
US. Marshal, 
By A. S. MATHEWS, Deputy. 
EE— ennai 2 00 e 

1 e chal tiny. :. 
1 mile’s travel 6 
111 2 56 


1749 [Endorsed:] No. 2240. Circuit court of the United States 
for the sixth circuit and eastern district of Michigan. In 
chancery. The Wrought Iron Bridge sent Canton, Ohio, vs. 
The 3 Suginaw and Canada Railway Company et al. Sub- 
na. Filed January 19, 1878. A. Mandell, cl’k. Wisner & 


raper complainant’s solicitor. 


1750 Order Entering Appearance. 


The Circuit Court of the United States for the Sixth Circuit and 
Eastern District of Michigan. In Equity. | 


THE Wrovent Iron Bripce Company, Complainants, 
v8. 


Tue Cuicaco, Saginaw & Cax ADA RAILNOAD Company, THe Sxc- 
onD NationaL Bank or Detroit, & Davin D. Erwin, Defendant-. 


In this cause,on motion of Smith, Nims & Erwin, solicitors for the 
Chicago, Saginaw & Canada Railroad Company and David D. Er- 
win, two of the above-named defendants, ordered, That the appear- 
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ance of said defendants, The Chicago, Saginaw and Canada Railroad 
Company and David D. Erwin, be, and the same is hereby, entered 
in said cause. 
Dated Muskegon, Michigan, Jan’y 12th, 1878. 
SMITH, NIMS & ERWIN, 
Solicitors for Defendants, The Chicago, Saginaw 
and Canada R. R. C., and David D. Erwin. 


(Endorsed :) Filed Jan’y 13th, 1878. A. Mandell, cl’k. 


1751 In the Circuit Court of the United States*for the Eastern Dis- 
trict of Michigan. In Equity. 


THE Wrovucut Iron BRIDOE Company, Canton, Ohio, 
a us. 
Tue SxcoxD NATIONAL. Bank or Dxrnorr, Impleaded with The 
Chicago, Saginaw and Canada Railway Company, David D. Er- 
win. 


To the clerk : 


You will please enter the appearance of The Second National Bank 
of Detroit, defendant above named, by us as its solicitors, and that 


the usual order for service of a copy of the bill on file in said cause 


be made for entry of appearance of def’t, 2nd Nat'l B’k. 
Yours, MEDDAUGH & DRIGGS, 
Sol’rs for Def i, 2nd Nat'l Bank. 


(Endorsed :) Filed Feb’y 5, 1878. A. Mandell, cl’k. 


1752 Answer of C., S. & C. R. R. Co. 


In the Circuit Court of the United States, Sixth Judicial Circuit, 
: Eastern District of Michigan. In Equity. 


Tue Wrovcut Inox Bringer Company, Complainant, 
v8. 
THe CICAGO, Sacinaw & CANADA RAILROAD Company, THE SeEc- 
ond National Bank of Detroit, Michigan, and David D. Erwin, 
Defendants. 


The answer of The Chicago, Saginaw & Canada Railroad Company, 
one of the above-named defendants, to the bill of complaint of 
the above-mentioned complainant. 


In answer to the said bill this defendant, answering, says: 

First. That this defendant did make an agreement with said tom- 
plainant for the erection of a bridge across the Saginaw river as 
stated in the said bill of complaint. 

Second. That the said complainant did erect such bridge for this 
defendant. 

Third. That this defendant did not agree with said complainant 
to deposit with the Second National Bank of Detroit its bonds to 
the amount of sixty-six thousand dollars as security for the pay- 


ment of whatever sum it might owe said complainant for 
1753 erecting such brid 
Fourth. That said defendant did not deposit or cause to be 
deposited said bonds with said Second National Bank of Detroit in 
pursuance of such alleged agreement; that if any such deposit was 
made it was wholly unauthorized by this defendant and neverassented 
to or ratified by it. 

Fifth. That it is unable to state the sum now due said — — 
ant by it for the erection of such bridge, but presume · it is as alleged 
in said bill. 

Sixth. That said bonds are now in the possession and custody of 
said Second National Bank of Detroit. 

Seventh. That said Second National Bank of Detroit does not 
hold said bonds for and as security for the payment of whatever 
sum may be due said complainant from this defendant for erecting 
said bridge across the Saginaw river. 

THE CHICAGO, SAGINAW & CANADA 
RAILROAD COMPANY, 
By F. A. NIMES, Vice-Pres’t. 


SMITH, NIMES & ERWIN, ' 
Sol’rs for Def t, C., S. & C. R. R. Co., & of Counsel. 


(Endorsed:) Filed Feb’y 5, 1878. A. Mandell, elk. 


1754 Answer of David D. Erwin. 


In the District Court of the United States, Sixth Judicial Circuit, 
Eastern District of Michigan. In Equity. 


Tue Wrovcut Iron Braipce Company, Complainant, 
v8. 
Tre Cuicaco, Saginaw & CANADA RAL NOA D Company, THe Sxc- 
ond National Bank of Detroit, Michigan, and David D. Erwin, 
Defendants. 


The answer of David D. Erwin, one of the above-named defendants, 
to the bill of complaint of the above-named complainant. 


In answer to the said bill this defendant, answering on informa- 
tion and belief, says: 
Fourth. That said Chicago, Saginaw and Canada Railroad Com- 
ny did not deposit or cause to be deposited said bonds with said 
nd National Bank of Detroit in pursuance of such alleged agree- 
ment; that if any such deposit was made it was wholly unauthor- 
— by said railroad company and never assented to or ratified 
it. 
"Fifth. That this defendant is unable to state the sum now due 
said complainant by said railroad com pany for the erection 
1755 of such bridge, but presumes it is as all in said bill. 
Sixth. That said bonds are now in the possession and cus- 
tody of ee Nationai Bank of Detroit. 
94—181 
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Seventh. That said — National Bank of Detroit does not hold said 
bonds for and as security for the payment of whatever sum may be 
due said complainant from said railroad company for erecting said 
bridge across the Saginaw River. 

Jan’y 31, 1878. 


SMITH, NIMES & ERWIN, 
Sol’rs for D’f’t Erwin & of Counsel. 


(Endorsed:) Feb’y 5th, 1878. A. Mandell, clerk. 


DAVID D. ERWIN. 


1756 The Circuit Court of the United States for the Eastern District 
of Michigan. In Chancery. 


The replication of The Wrought Iron Bridge Company of Canton, 
Ohio, complainant, to the answer of The Chicago, Saginaw & Can- 


ada Railway Company and David D. Erwin, two of the defend- 
ants. 


This repliant, saving and reserving to itself now and at all times 
hereafter all and all manner of benefit and advantage of exception 
which may be taken to the manifold insufficiencies of the said an- 
swers, for replication thereunto say- that it will aver, maintain, and 

rove its bill of complaint to be true, certain, and sufficient in the 
aw to be answered unto, and that the said answers of the Chicago, 
Saginaw and Canada Railway Company & David D. Erwin are un- 
certain, untrue, and insufficient to be replied unto by this repliant; 
without this, that any other matter or thing whatever in the said 
answer contained material or effectual in the law to be replied unto, 
and not herein and hereby well and sufficiently replied unto, con- 
fessed and avoided, traversed or denied, is true; all which matters 
and things this repliant is now and will be ready to aver, maintain, 
and prove as this honorable court shall direct, and humbly 

1757 prays as in and by its said bill it has already prayed. 

° WISNER & DRAPER, 
Solicitor- for Complainant. 


(Endorsed :) Filed this 13th day of Feb’y, 1878. A. Mandell, clerk. 


1758 Answer of 2nd Nat'l Bank of Detroit. 


In the Circuit Court of the United States for the Eastern District 
of Michigan. In Equity. 


THE WROUnr Iron BRI DOR Company, Compl't, 
v8. 0 
Tue CHICAGO, SAGINAW AND CANADA Rattway Company, THE 
SeconD NATIONAL Bank oF Detroit, and Davip D. Erwin, Def’ts. 


The answer of The Second National Bank of Detroit, one of said 
defendants. 


This defendant, now and at all times hereafter saving and reserv- 
ing to itself all manner of benefit and advaniage to the many errors 


— — 9 e 


— * 
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and insufficiencies in the complainant’s said bill of complaint con- 
tained, for answer thereunto, or unto so much and such parts 

as this defendant is advised is material for it to make answer unto, 
it answers and says— 

Ist. That it has no knowledge of the organization of the com- 
plain-t or of the defendant railwav corporation or of the citizen- 
ship of the defendant Erwin; that the organization of this defendant 

is probably set forth in said bill. 
1759 nd. Defendant has no knowledge of the matters set forth 
in the paragraphs of said bill of complaint marked 1st, 2nd, 
3rd, 6th, 7th, and 8th, and neither admits nor denies the same. 
3rd. Defendant denies that said railway company delivered to it 
any bonds, and that it holds the same for any purpose whatever, as 
stated in paragraphs marked 4th and 5th. ‘ 

4th. Defendant has no knowledge as.to the matters stated in the 
first part of paragraph marked 9th and denies that demand was 
made to it for and that it refused to deliver bonds as stated in the 
last part of said paragraph. 

5th. Defendant answers no to each of the interrogatories marked 
4th, 6th, and 7th. ; 

6th. Defendant, further answering, says that it is informed and 
believes a package marked as containing $66,000, bonds of the 
Chicago, Saginaw & Canada Railway Company, was left by Mr. 
Edward P. Ferry, an officer or agent of said railway company, in 
behalf of said railway company and said complainant, to be sur- 
rendered on the joint order of the parties so leaving them with Mr. 
C. M. Davison, who was then and is now cashier of this defendant, 
who at the time expressly disclaimed to receive them on behalf of 
this defendant or to give any receipt therefor; that they were 

delivered by said company — at its own risk; that said 
1760 package is now in the safe of said bank, entirely under the 

personal control of Mr. C. M. Davison, and has never in any 
form been entered on the books of this defendant, nor has this de- 
fendant any knowledge thereof other than such as may be known 
to Mr. Davison. 

7th. Defendant is informed and believes that Mr. Davison is 
ready and anxious to be relieved of the custody of said bonds and 
most willing to obey any order of the court in relation thereto. 

8th. Defendant prays to be hence dismissed with its reasonable 
costs and charges in this behalf most wrongfully sustained. 

THE SECOND NATIONAL BANK 
OF DETROIT, 
By C. M. DAVISON, Cashier. 


MEDDAUGH & DRIGGS, 
Sol’rs for 2nd Nat’l Bank of Detroit. 


(Endorsed :) Filed February 25th, 1878, at 5 p. m. Jno. Groves, 
dep’y clerk. 


. 3 r 
d ad ee, ae eg eee 1 
ts 


748 BENJAMIN RICHARDSON & HENRY DAY, àc., vs. 


1761 Replication. 


The Circuit Court of the United States for the Eustern District of 
Michigan. In Chancery. 


The replication of The Wrought Iron Bridge Company of Canton, 
Ohio, complainant, to the answer of The Second National Bank of 
Detroit, one of the defendants. 


This repliant, saving and reserving to itself now and at all times 
hereafter all and all manner of benefit and advantage of exception 
which may be taken to the manifold insufficiencies of the said an- 
swer, for replication thereunto say- that it will aver, maintain, and 

rove its bill of complaint to be true, certain, and sufficient in the 
aw to be answered unto, and that the said answer of the Second 
National Bank of Detroit is uncertain, untrue, and insufficient to be 
re-lied unto by this repliant, without this, that any other matter or 
thing whatever in the said answer contained material or effectual 
in the law to be re-lied unto, and not herein and hereby well and 
sufficiently replied unto, confessed and avoided, trave or denied, 
is true; all which matters and things this repliant is now and will 
be ready to aver, maintain, and prove as this honorable court 

1762 shall direct, and humbly prays as in and by its said bill it 


has already prayed. 
WISNER & DRAPER, 
Solicitors for Complainant. 


— ) Filed this 28th day of Feb'y, 1878. A. Mandell, 
Clerk. : 


1763 Order Apportioning Time for Taking Testimony 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court-room, in the city of Detroit, on Tuesday, 
the fifth day of March, in the year one thousand eight hundred and 
seventy-eight. 

Present: Honorable Henry B. Brown, district judge. 


THE WROUOHT Iron BRIDGE Company or Canton, 
Okto, Complainant, 
— In Equit 
THe CHICOAGO, SaGINaw AND CANADA RAIL WAY Con- 1. 
ny, The Second National Bank of Detroit, & . 
avid D. Erwin, Defendants. 


On motion of Messrs. Wisner & Draper, solicitors for complain- 


ant, it is ordered that the time for taking of testimony of witnesses . 


in this cause be apportioned between said parties as follows, viz., the 
complainant to have forty days from and after the date hereof in 
which to take its testimony; the defendants to have forty days 


next thereafter in which to take their testimony, and the complain- 
ants ten days next after said last-mentioned forty days in which to 
take its testimony on rebuttal. 


(Sg d) HENRY B. BROWN. 
1764 Order. 
Circuit Court of the United States, Eastern District of Michigan. 
In Equity. 
Tue Wrovcut Iron Bripce Company, Compl't, 
v8. 


Tux Cuicaco, Sacinaw & CANADA RaILway CoMPANY, THE SgconD — 
NATIONAL Bank oF Detroit, and Davin D. Erwin. 


I hereby order that the complainant or its solicitors give to the 
sulicitors of the defendants in this cause five days’ notice of the time 
and place of examination of witnesses on behalf of complainant in 
this cause, as provided by general equity rule 67. 


Dated March 22nd, 1878. 
ADDISON MANDELL, 
Master and Examiner of said Court. 


(Endorsed :) Filed March 22nd, 1878. A. Mandell, cl’k. 


1765 Proof of Service of Order & Notice of Proofs of d Def i. 


Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


THE Wrovucnt Inox Brince Co. 
v8. 
Tue Seconp National Bank or Detroit, Impleaded with Others. 


Under general equity rule 67 I hereby fix Monday, June 3rd, at 
11 o’clock in the forenoon of said day, as the time and at my office, 
in Detroit, in said district, as the place of the taking of testimony 
before me on the part of the said defendant, and direct that five 
days’ notice thereof be given to the solicitors of record of the respect- 
ive parties. 

ay 17, 1878. 
ADDISON MANDELL, 
Master & Examiner of said Court. 
To Messrs. Wisner & Draper, sol’rs for compl't, and to Messrs. Smith, 

Nimes & Erwin, sol’rs for the def’t, C., S. & C. Ry Co., and def t, 

David D. Erwin. 

Sirs: Please take notice that the above is copy of an order en- 
tered by the examiner under which C. M. Davison will be examined 
on part of said def 't, The Second National Bank of Detroit. 
MEDDAUGH & DRIGGS. 
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1766 Unitep STATEs OF AMERICA, \ r 
State and Eastern District of Michigan, County of Wayne,, 
Louis C. Stanley, being duly sworn, says that on the 17th day of 
May, A. D. 1878, he served the within order and notice upon Messrs. 
Wisner & Draper and upon Messrs. Smith, Nims & Erwin by de- 
positing copies thereof in the mail, with the postage prepaid, and di- 
rected to the said Wisner & Draper, at East Saginaw, Michigan, and 
to the said Smith, Nims ahd Erwin, at Muskegon, Michigan, the above 
places of residence having been ascertained according to the best in- 
formation of this deponent. 


LOUIS C. STANLEY. 


Subscribed and sworn to before me this 18th day of May, A. D. 
1878. 


WM. D. WELLS, 
Notary Public, Wayne County, Mich. 


| (Endorsed :) Filed May 18, 1878. A. Mandell, clerk. 


1767 Stipulation to Enlarge Time for Def ts Proof. 


The Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Wovor Iron BripGe Co. or Canton, Ogio, 


v8. 
2np NAT'L Bank, Detroit, Impleaded with Otllers. 


It is hereby stipulated that the time for taking proofs on the part 
of said defendant may be extended until June 11th prox., at 2 o'clock 


p. m., or until such time thereafter as may be specified by the mas- 
ters on adjournment. 


And notice is hereby accepted of the examination of C. M. Da- 
vison, Esq., on the part of said defendant before Addison Mandell, 
„ master & examiner, at his office, in Detroit, on June 11th, at 
2 oclock in the afternoon. 
May 21st, 78. 
WISNER & DRAPER, 
Sol’rs for Compl't. 
MEDDAUGH & DRIGGS, 
Sol’rs for Def t, The 2nd Nat'l Bank. 


(Endorsed :) Filed May 27, 78. A. Mandell, cl’k. 


1768 Stipulation to Enlarge Time for Def ts Proof. 


The Circuit Court of the United States for the Eastern District df 
Michigan. In Equity. 


Wrovent Iron BRIDGE Co. or Canton, Onio, 
v8. 
2xp NAT'L Bank, Detroit, Impleaded with Others. 


It is hereby stipulated that the time for taking proofs on the part 
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of said defendant may be extended until June 11th prox., at 2 o'clock 
p. m., or until such time thereafter as may be specified by the master 
on adjournment. 

And notice is hereby accepted of the examination of C. M. Davison, 
Esq., on the part of said defendant before Addison Mandell, i 
master and examiner, at his office, in Detroit, on June 11th, at 20’cl 
in the afternoon. 

May 23rd, 78. 

SMITH, NIMS & ERWIN, 
Solicitors for Def’t’s, The C., S. & C. Ry C. 
and David D. Erwin. 
MEDDAUGH & DRIGGS, 
Solicitors for said Def t, 2nd Nat'l Bank. 


(Endorsed :) Filed May 27, 78. A. Mandell, c’lk. 


1769 Motion, &c., for Leave to Amend Bill of Complaint. 


In the Circuit Court of the United States, Eastern District of Michi- 
gan. In Equity. 
THE Wrovucut Iron BripGe Company 
v8. 


THE CHICAGO, SAGINAW AND CANADA Rattway Company, Davin 
D. Erwin, & Tue Seconp NATIONAL BANK oF Detroit. 


The Wrought Iron Bridge Company, complainant herein, by 
Wisner & Draper, its solicitors, moves this court for leave to amend 
its bill of complaint filed herein by striking out the names of the 
Second National Bank of Detroit whereever the same occurs in said 
bill and inserting in lieu thereof the name of C. M. Davison, 
as a defendant therein, with apt & proper words to charge him as 
such defendant. 

This motion is founded upon the records and files in this cause 
and upon an affidavit of O. F. Wisner filed herein. 


Dated Oct. 15th, 1878. 
WISNER & DRAPER, 
Sol’rs for Compl’. 


1770 Eastern District or MICHIGAN, 88: 


In the Circuit Court of the United States, Eastern District of 
Michigan. In Equity. 


THe Wnovonhr Iron BRI ůDOR CoMPANY 
v8. 


Tue Cuicaco, SAGINAW AND CANADA Raitway Company, Davip 
D. Erwin, and Tag Seconp NATIONAL Bank or Detroit. 


Qscar F. Wisner, being duly sworn, says that he is one of the 
solicitors for complainant in this cause; that he drew the bill of 
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complaint in this cause from statements of the facts constitutin 
complainant’s cause of action made to him by the agents of sai 
complainant ; that he was informed that the bonds described in said 
bill of complaint were deposited with the Second National Bank of 
Detroit as a bank and it held them in its corporate capacity. Prior 
to drawing and filing the bill of complaint herein deponent caused 
a notice to be served on the cashier of said bank, a copy of which is 
hereto annexed, marked “A.” At the time said notice was served no 
claim was made by said cashier that said bank did not hold said 
bonds, as deponent is informed by the person who served said 
notice. 
1771 For the purpose of learning the necessary data from which 
to draw said bill deponent, on the 3dday of December, 1877, 
wrote and mailed to said bank a letter as follows: 


“ East Sacinaw, Micu., Dec. 3rd, 1877. 


“2nd Nat. Bank, Detroit: 

Some time ago the — Saginaw & Canada R. W. Co. deposited 
with you. $66,000 of its bonds as security for the payment of the con- 
tract price of erecting a bridge across Saginaw river by the Wrought 
Iron Bridge Co. of Canton, Ohio. 

“We are about applying to the U. S. court for an order to sell the 
bonds, and write you to ask if you will kindly give us the date of 
the deposit, number and denomination of the bonds, that we may 
designate them properly in our application. 

_ “ Yours truly, WISNER & DRAPER, 
“ Atty’s for Bridge Co.” 


We received our answer thereto, a copy of which is hereto an- 
nexed, marked “B.” 

From all the information deponent could obtain he had no doubt 
but what said bank was a proper party defendant, and he so acted in 
drawing said bill. 

Said bank filed its answer to the bill of complaint denying that 
said bonds were deposited with it. 
1772 The testimony of C. M. Davison was taken by said bank, 
and he testifies that said bank does not hold said bonds, but 
they are held by him, said Davison, in his individual capacity. 

Deponent has applied to the defendants in this cause for leave to 
amend the bill of complaint by making said Davison a party de- 
fendant. Some of said defendants refuse to consent thereto. 

Deponent did not know that said Davison was a proper party in 
said cause until he testitied, as hereinbefore stated. 

OSCAR F. WISNER. 


Subscribed and sworn to before me this 15th day of October, 1878. 
HERBERT A: FORREST, 
Notary Public, Saginaw County, Michigan. 
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1773 Exuisit “A.” 


To the Second National Bank of Detroit, Michigan: 


Take notice that the bonds of the Chicago, Saginaw and Canada 

Railway Company, to the amount of $66,000, deposited with you in 

trust as security for the performance on the part of said railway com- 

pany of a certain contract between said company and the Wrought 

Iron Bridge Company of Canton, Ohio, have me forfeited to 

+ said Wrought Iron Bridge Company, said railway company having 
failed to perform said contract on its part. 

You are therefore hereby notified that said Wrought Iron Brid 
Company now claims the * to said bonds, and you are hereby 
notified not to deliver said bonds or any of them to said railway 
company or to any person or 2 representing said railway 
company or claiming said bonds adversely to said Wrought Iron 
Bridge Company. 

, Dated December 15th, 1876, East Saginaw, Mich. 

ö THE WROUGHT IRON BRIDGE COMPANY 
; OF CANTON, OHIO, 

By WISNER & DRAPER, Iis Attorneys. 


1774 Exuisit “ B.” 
Designated depository and financial agent of the United States. 


* Second National Bank of Detroit. Capital, $1,000,000. Surplus, 
January Ist, 1877, $812,699. 


i g H. G. Baldwin, president; C. H. Buhl, vice-president; C. M. Da- 
vison, cashier; J. M. Davison, Jr., ass’t cashier. 


Detroit, Micu., Dec. 4th, 1877. 
Messrs. Wisner & Draper, att’ys, &c. 

Gents: In reply to your letter of 3d inst. I beg to state that Mr. 
E. P. Ferry, a representative of the Wrought Iron Bridge Co. of 
Canton, O., called at the bank (I think in Jan., 1875) and wished to 
leave a package of bonds as security to the bridge Co. for a bri 
to be constructed. I declined to assume any responsibility for the 
bonds on behalf of the bank as it was outside of our business, but I 
| told them they could leave the bonds in our vault at their own risk. 
The paccage has never been opened by me, but has an endorsement 
as follows: “ Bonds deposited by Chicago, Saginaw and Canada Rail- 
road Company for faithfal performance of contract with Wrought 
} Tron Bridge Company of Canton, Ohio, to be surrendered to the R. 

R. Co. when terms of contract are complied with. Jan. 9, 
1775 1875.“ There is a side endorsement as follows: 
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I think a copy of the contract is sealed up in the package. I had 
a notice from you in Dec., 1876, that the R. R. Co. had failed to 
make payment & the bridge Co. claimed the bonds. I suggest to 
you as the simplest way to ask from Mr. E. P. Ferry a consent to 
deliver them up, or if you prefer I will write to him to that effect. 
We should be glad to have the bonds out of the way, as they occupy 


room needed for other purposes. 
Truly yours, : C. M. DAVISON. 


(Endorsed :) Filed Oct. 16, 78. A. Mandell, elk. 


1776 Proof of Service of Motion Notice. 


In the Circuit Court of the United States, Eastern District of Mich- 
igan. In Equity. 


THe Wrovucut Iron Bripce CoMPANY 
vs 


Tue Cuicaco, Sad IN AW & CANADA RAILWAY Company, Davin D. 
Erwin, & Tut Seconp NATIONAL. Bank oF DErnorr. 


To Smith, Nims & Erwin, sol’rs for def’ts, railway Co. & Erwin, and 

Meddaugh & Driggs, sol’rs for def 't, Second Nat'l Bank: 

Take notice that a motion, of which the annexed is a copy, has 
this day been entered in this cause; that annexed hereto is the affi- 
davit therein referred to. Said motion will be brought on to be 
heard before said court on Friday, the 25th day of October, 1878, at 
two o’clock in the afternoon, at the U. S. court-room, in the city of 


Detroit. 
Yours, &c., WISNER & DRAPER, 


Sol’rs for Compl't. 
Dated Oct. 15th, 1878. 


1777 Eastern District or MICHIGAN, 88: 


Oscar F. Wisner, being duly sworn, says that on the 15th day of 
October, 1878, he served a copy of the motion to amend the bill of 
complaint in this cause, with a copy of the affidavit on which the 
same is in part based, and a copy of the within notice on Smith, 
Nims & Erwin, solicitors for the defendants, The Chicago, Saginaw 
and Canada Railway Company and David D. Erwin, by depositing 
the same in the post office at East Saginaw, Michigan, directed to 
Smith, Nims & Erwin, at Muskegon, Michigan, that being their 
post-office address, and that he prepaid the postege thereon; and on 
the 16th day of October, 1878, he served a copy of all the above- 
mentioned documents on Meddaugh & Driggs, solicitors for the 
Second National Bank of Detroit, by depositing the same in the 

t office at East Saginaw, Michigan, directed to them at Detroit, 
ichigan, and that he prepaid the postage thereon. 
OSCAR F. WISNER. 


ASHBEL GREEN AND WILLIAM BOND, 40, ET AL. 765 


Subscribed and sworn to before me this 25th day of October, 1878. 
ADDISON MANDELL, 
Comm’r Circuit Court Det., E. D. of Mich. 


(Endorsed :) Filed October 25th, 1878. Jno. Graves, dep’y cl’k. — 


1778 At a session of the circuit court of the United States for the 
, eastern district of Michigan, continued and held, pursuant to 
e adjournment, at the Detroit court-room, in the city of Detroit, on Fri- 
day, the twenty-fifth day of October, in the year one thousand eight 
hundred and seventy-eight. 
Present: Hon. Henry B. Brown, district judge. 


Order Amending Bill. 


Tae Wrovant Iron Brince Company, Complainant, 
v8. 
Tue Cuicaco, Sacinaw & CANADA RAILWwAY Com- In Equity. 
pany, David D. Erwin, & The Second National Bank 
of Detroit, Defendants. 


The motion of complainant for leave to amend its bill of com- 
og filed in this cause now coming on to be heard is argued by 
ir. Wisner in support of said motion. No one opposing the same, 
it is ordered that said bill of complaint be, and the same is hereby, 
amended by striking out the name of The Second National Bank 
of Detroit” wherever the same occurs in said bill and inserting in 
lieu thereof the name of Clement M. Davison” as a defendant | 
therein, with apt and proper words to charge him as such defendant. 
(S’g’d) | ENRY B. BROWN. 


1779 The Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 


THe Wrovucnt Iron Bripce Company 
v8. 
Tue Cuicago, Sacrnaw & CANADA Rattway Company, Davin D. 
Erwin, and Crement M. Davison. 


To the clerk of said court: Bate) 


Take notice that the above-entitled cause will be brought on for 
hearing at the U.S. court-room in the city of Detroit on the first day 
of the next November term of said court, the same having heen duly 
noticed. You will therefore please place said cause on the docket 
for said term, the cause to be heard on pleading proofs. 


East Saginaw, Oct. 25th, 1878. 
WISNER & DRAPER, 
Sol’rs for Comp’. 
(Endorsed :) Filed Oct. 28th, 1878. A. Mandell, cl’k. 
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1780 Amendments to Bill of Complaint. 
The Circuit Court of the United States, Eastern District of Michigan. 
In Equity. 
THE WrovuGut Iron BripGE CoMPANY 
v8. 


THe Cuicaco, Sacinaw & CANADA Raitway Company, Davip D. 
Erwin, & THe Seconp NATIONAL Bank OF DETROIT. 


Amendments to the bill of complaint filed in this cause, made in 
pursuance of an order of said court granting leave to make the 
same on the 25th day of October, A. D. 1878. 


Amend said bill of compiaint by striking out wherever the same 
occurs therein the words “ Second National Bank of Detroit” and 
inserting in the place thereof the name “Clement M. Davison.” 

WISNER & DRAPER, 
Sol’rs for Compl’t. 


(Endorsed :) Filed Oct. 29, 1878. A. Mandell, clerk. 


1781 Answer of David D. Erwin to Amended Bill. 


In the Circuit Court of the United States, Sixth Judicial Circuit, 


Eastern District of Michigan. In Equity. 


THE Wrovucat Iron Bripce Company, Complainant, 
18. 
THe CHICAGO, SAGINAW AND CANADA RAILROAD Company, CLEMENT 
M. Davison, and Davip D. Erwin, Defendants. 


The answer of David D. Erwin, one of the above-named defendants, 


to the amended bill of complaint of the above-named com- 


plainant. 


In answer to the said amended bill this defendant, answering on 
information and belief, says : 
Fourth. That said Chicago, Saginaw and Canada Railway Com- 
ny did not deposit or cause to be deposited said bonds with said 
lement M. Davison, of Detroit, in pursuance of such alleged agree- 
ment. 
That if any such deposit was made it was wholly unauthgrized 
by said railroad company, and never assented to or ratified by it. 
Fifth. That this defendant is unable to state the sum now due 
said complainant by said railroad company for the erection 
1782 of such bridge, but presume it is as alleged in said bill. 
Sixth. That said bonds are now in the possession and cus- 
tody of said Clement M. Davison. 
Seventh. That said Clement M. Davison does not hold said bonds 


ASHBE!L GREEN ARD WILLIAM BOND, a., ET AL. 757 


for and as security for the of whatever sum may be due 

said complainant from said railroad company for erecting said 

bridge across the Saginaw river. 
November 4, 1878. 


DAVID D. ERWIN. 
SMITH, NIMS & ERWIN, 
Solicitors for Def t, David D. Erwin, and of Counsel. 


(Endorsed:) Filed Nov. 4th, 1878. A. Mandell, clerk. 


1783 Answer of C., S. & C. R. R. Co. io Amended Hill. 


In the Circuit Court of the United States, Sixth Judicial Circuit, 
Eastern District of Michigan. In Equity. 


THe Wroveut Iron Bripce Company, Complainant, 
v8. 


THE CHICAOO, SAGINAW AND CANADA RAILROAD CoMPANY, CLEMENT 
M. Davison, and Davin D. Erwin, Defendants. 


The answer of The Chicago, Saginaw and Canada Railroad Com- 
pany, one of the above-named defendants, to the amended bill of 
complaint of the above-mentioned complain-t. 


In answer to the said amended bill this defendant, answering, 
says: 

First. That this defendant did make an agreement with said com- 
plainant for the erection of a bridge across the Saginaw river, as 
stuted in the said bill of complaint. 

Second. That the said complainant did erect such bridge for this 
defendant. 

Third. That this defendant did not agree with said complainant 
to deposit with Clement M. Davison, of Detroit, its bonds to the 
amount of sixty-six thousand dollars as security for the payment of 
nee = it might owe said complainant for erecting such 

ridge. 
1784 Fourth. That said defendant did not deposit or cause to be 
deposited said bonds with said Clement M. Davison in pursu- 
ance of such alleged agreement; that if any such deposit was made 
it was wholly unauthorized by this defendant and never assented to 
or ratified by it. 

Fifth. That it is unable to state the sum now due said complainant 
by = — the erection of such bridge, but presumes it is as al in 
said bill. 

Sixth. That said bonds are now in the possession and custody of 
said Clement M. Davison. 

Seventh. That said Clement M. Davison does not hold said bonds 
for and as security for the payment of whatever sum may be due 
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said complainant from this defendant for erecting said bridge across 


the Saginaw river. 


Nov. 4, 1878. 
THE CHICAGO, SAGINAW AND 


CANADA R. R. COMPANY, 
By P. A. NIMS, Solicitor-in- Fact. 


SMITH, NIMS & ERWIN, 
Solicitors for Def t, C, & & C. R. R. Co., and of Counsel. 


(Endorsed :) Filed Nov. 4, 1878. A. Mandell, el'k. 


1785 . Replication. 
The Circuit Court of the United States, E. D. M. In Equity. 


THe WROUOHT Iron BrinGe Company 
Us. 


THe CHICAGO, SAGINAW AND CANADA RAILRNOAD Company, DAvip 
D. Erwin, & CLEMENT M. Davison. 


The replication of The Wrought Iron Bridge Company, complain- 
ant, to the answers of The Chicago, Saginaw & Canada Railroad 
Company and David D. Erwin, two of the defendants, to the 
amended bill of complaint filed herein. 


This repliant, saving and reserving to itself now and at all times 
hereafter all and all manners of benefit and advantage of exception 
which may be taken to the manifold insufficiencies of the said 
answers, for replication thereunto say that it will aver, maintain, 
and prove its bill of complaint to be true, certain, and sufficient to 
be replied unto by this repliant, without this, that any other matter 
or thing whatever in the said answer contained material or effectual 
in the law to be replied unto and not herein and hereby well and 
sufficiently replied unto, confessed and avoided, traversed or denied, 
is true; all which matters and things this repliant is and will be 

ready to aver, maintain, and prove as this honorable 
1786 court may direct, and humbly prays as in and by its said 


bill it has already prayed. 
WISNER & DRAPER, 
Solicitors for Complainants. 


— ) Filed this 6th day of November, 1878. A. Mandell, 
cl’k. 


1787 At a session of the circuit court of the United States for the 
eastern district of Michigan, continued and held, pursuant to 

adjournment, at the district court-room, in the city of Detroit, on Sat- 

urday, the sixteenth day of November, in the year one thousand 

eight hundred and seventy-eight. 

Present: Honorable Henry B. Brown, district judge. 


—. 
4 — 


Order Apportioning Time for Taking Testimony, &c. 


Tue Wnovonr Iron Bao Company, Complainant, 
v8. 
Tue Cuicaco, SAGINAW AND CanaDA Rattway Con- In Equity. 
pany, The Second National Bank of Detroit, & 
David D. Erwin, Defendants. 


On motion of Messrs. Wisner & Draper, of counsel for complainant, 
it is ordered that the time for taking testimony in this cause be, and 
the same is hereby, extended and apportioned as follows: To said 
complainant forty days from and after the day of the date hereof; 
to said defendant forty days next thereafter, and to said complain- 
ant ten days after the expiration of said last fort days, for rebuttal. 


(S’g’d) HENRY BROWN. 
1788 Deposition of Clement M. Davison. 
Circuit Court of the United States for the Eastern District of 
Michigan. 
THe Wrovent Iron Bripce Company or Canton, Onio, Com- 
plainant, 
v8. 


THe CuHicaGo, SAGINAW AND CANADA Rattway Company, THE 
Second National Bank of Detroit, and David D. Erwin, Defend- 
ants. 


Deposition of Clement M. Davison, a witness on the part and behalf 
of complainant, taken before Addison Mandell, a master in chan- 
cery of said court, at his office, in the city of Detroit, on the third 
day of June, A. D. 1878, under and in pursuance of notice of the 
taking of the same. 


Present: Mr. Wisner, on behalf of complainant, and counsel in 
behalf of defendant. 


CLEMENT M. Davison, a witness produced, sworn, and examined in 
behalf of the defendant, the Second National Bank of Detroit, says: 


I am cashier of said bank and reside in the city of Detroit; the bank 

has no bonds of the Chicago, Saginaw and Canada Railway Com- 

pany in its possession, custody, or control,and never has had 

1789 any such bonds since the organization of said bank; I have 
been its cashier during its existence. 

A package marked or containing sixty-six thousand dollars of the 
bonds of the Chicago, Saginaw and Canada Railway Company was 
left by Mr. Edward P. Ferry, whom I understood to be an officer or 
agent of said railway company, with me as an individual and not as 
cashier of said bank. Another gentleman, whose name I do not re- 
call and whom I understood to represent the Wrought Iron Bridge 
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Company, accompanied Mr. Ferry when the bonds were left with 
me. My impression is a writing was left with the bonds to the effect 
that they were to be delivered on the joint order of the bridge com- 
pany and the railroad company. When the bonds were so left I dis- 
tinctly informed the gentlemen who left them that the bank could 
not and would not be their custodian, and could not and would 
not assume any responsibility, but if they saw fit to leave the bonds 
with me I would put them in the vault where packages are usually 
ut for safe keeping. The said package, purporting to contain the 
nds, is now in my individual custudy ready to be surrendered on 


the proper order from the parties or the order of said court. 
| C. M. DAVISON. 


Subscribed & sworn to before me this 3rd day of June, A. D. 1878. 
ADDISON MANDELL, 
Master in Chancery of said Court. 


1790 On this 11th day of June, 1878, I was attended by Mr. 

Wisner, in behalf of complainant; Messrs. Smith, Nims & 
Erwin, solicitors for the defendant railroad company and David D. 
Erwin, receiver, and by Mr. Driggs, in behalf of def’t, 2nd National 
Bank; and the further examination of witness was adjourned to June 
24th, 1878, at 2 o’clock p. m. | 


The within deposition may be used on the hearing of this cause 
as it now stands since the amendment of the bill of complaint mak- 
1 eT M. Davison a party defendant. ) 


20, 1878. . ; 
WISNER & DRAPER, 
Sol’rs for Comp’t. 
SMITH, NIMS & ERWIN, 
Sol’rs for Def t Erwin & C., S. & C. R. R. Co. 


(Endorsed:) Filed Dec. 20, 1878. A. Mandell, clerk. 


1791 The Circuit Court of the United States, Eastern District of 
Michigan. In Equity. 


THe Wrovuaut Iron BRIDGE Company oy CANTON, OHIO, 
v8. 


Tne CHICAGO, Saginaw & CANADA Ratirway Company, CLEMENT 
M. Davison, & Davip D. Erwin. 


To Smith, Nims & Erwin & Meddaugh & Driggs, solicitors for de- 
fendants: 

You will take notice that annexed hereto is an order made by 
Addison Mandell in this cause, and that the following witness, 
namely, H. G. Morse, of Youngstown, Ohio, will be examined in 
behalf of complainant in this cause before Addison Mandell, Esq., 
one of the examiners of this court, at his office, in the U.S. court 


1 Pre “f 7 n 
* 


building, in the city of Detroit, on Friday, the 20th day of December, 
instant, at 9 o’clock in the forenoon of that day,and to proceed as 
shall suit the convenience of said examiner, and at the same time 
and place — will introduce documentary evidence con- 
sisting of the judgment, execution, proof of incorporation, and 
1792 the contract set forth in the bill of complaint in this cause. 
Yours, &c., WISNER & DRAPER, 


Sol’rs for Compl't. 
Dated Dec. 14th, 1878. 


„ 


The Circuit Court of the United States, Eastern District of Michigan. 
In Equity. 


THE Wrovcat Iron Brince Company or Canton, Ono, Compl’, 
v8. 


Tux CHIOAGO, SAGINAW AND CANADA Raitway Company, CLEMENT 
M. Davison, and Davin D. Erwin, Defendants. 


I hereby order that the complainant or its solicitors give to the 
solicitors of the defendants in this cause at least five days’ notice of 
the time and place of the examination of witnesees on behalf of 
complainant in this cause, as provided by general equity rule 67. 


Dated December 13th, 1878. 
ADDISON MANDELL, 
Examiner of said 


Master & 
1793 Notice. 1 
Srarx or MICHIGAN, as : 
County of Saginaw, 


Herbert A. Forrest, being duly sworn, says that on the 14th day 
of December, 1878, he served a copy of the written order and notice 
on Smith, Nims & Erwin, att’ys for said defendants, Chicago, Sagi- 
naw & Canada Railway — & David D. Erwin, by depositing 
the same in the post office at East Saginaw, Michigan, in an envelope 
directed to said Smith, Nims & Erwin, at Muskegon, Michigan, that 
being their post-office address, and that he prepaid the postage 


thereon. 
HERBERT A. FORREST. 
Subscribed and sworn to before me this 14th day of December, 


1878. 
MICHAEL BRENNAN, 
Notary Public, Saginaw Co., Mich. 


1794 The undersigned have associated themselves together for 

the pu of engaging in the business of manufacturing 
wrought-iron — and they hereby certify the amount of the 
capital stock shall be one hundred thousand dollars and the amount 
of each share one hundred dollars; that the place where said manu- 
96—181 


‘ » 7 rs ‘ee — — ate. ae 
- ” 4 og + 1 * * n 8 
N * . : on 8 * . 
* eres {Sere Li * 2 — * e 
— „ * 0 
. f 1 * 
4 
° 5 0 . * 7 
. N t 


762 BENJAMIN RICHARDSON 4 HENRY DAY, &C., vs. 


facturing establishment shall be located — in Canton, Stark county, 
Ohio, and the name and style by which said establishment shall be 
known is “ Wrought Iron Bridge Co.” 

Witness our hands and seals this 19th day of January, A. D. 


1871. 
D. HAMMOND. SEAL. 
W. R. REEVES. SEAL. 
J. W. MILLER. SEAL. 
M. ADLER. SEAL. 


J. B. ROBINSON. [sEAt. 
[5-ct. int. rev. stamp. ] 


Exhibit A. Referred to in testimony of Mr. Morse. A. Mandell, 
master, &c. 


THE State or On1o, \ ons 
Stark County, 


Before me, as justice of the peace of Canton township, of said 
county and State, personally appeared the above-named David Ham- 
mond, Washington R. Reeves, Jacob W. Miller, Michael Adler, and 
James B. Robinson, and severally acknowledged the signing and 
sealing of the foregoing certificate, and that the same was their own 


act, this 19th day of January, 1871. 
ALEX. BIERCE, J. P. 
[5-ct. int. rev. stamp. ] 


1795 Tue Strate or Onto, Stark County : 


I, A. W. Heldenbrand, clerk of the court of common pleas, a court 
of law and record of said county, do hereby certify that A. Bierce, 
before whom the annexed acknowledgment was taken, was at its 
date a justice of the peace in and for said county, duly authorized by 
the laws of Ohio to take the same, and that I am well acquainted 
with his handwriting and that his signature thereto is genuine, and 
that the annexed instrument is executed and acknowledged accord- 
ing to the laws of the State of Ohio. 

n mare whereof I hereunto subscribe my name and affix 
the seal of said court, at the city of Canton, this 19th day of Janu- 
ary, A. D. 1871. | 

(SEAL. ] A. W. HELDENBRAND, Clerk. 


(5c. int. rev. stamp. ] 


1796 Unitep States or AMERICA: 0 


Onio, Orrice oF SECRETARY OF STATE. 

I, Isaac R. Sherwood, secretary of state of the State of Ohio, do 

hereby certify that the foregoing is a true copy of the certificate of 

Incorporation of the “ Wrought Iron Bridge Company,” filed in this 
office on the 21st day of January, 1871. 

In testimony whereof I have hereunto subscribed my name and 


&, oo" . N 
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affixed the great seal of the State of Ohio, at Columbus, the 21st day 
of January, A. D. 1871. 


[SEAL.] ISAAC R. SHERWOOD, 
Secretary of State. 


Deposition of Henry G. Morse. 


Circuit Court of the United States for the Eastern District of Michi- 
gan. In Equity. 


THE Wrovucut Iron Brince Company or Canton, Onio, Com- 
plainant, 
v8. 


THE Curicaco, SAGINAW AND CANADA Raitway Compaxy, THE 
— National Bank of Detroit, and David D. Erwin, De- 
endants. 


Deposition of Henry G. Morse, a witness on the part of complainant, 

taken before Addison Mandell, a master in chancery of said court, 

at his office, in the city of Detroit, on the 20th day of De- 

1797 cember, A. D. 1878; in pursuance of notice a copy of 
which is hereto attached. 


Present: Mr. Wisner on behalf of complainant, & Mr. Hoyt on 
behalf of defendant. 3 


HxxRVY G. Morse, a witness produced, sworn, and examined on 
behalf of complainant, testifies as follows, viz : 


I reside at Youngstown, Ohio. 


(Counsel for complainant offers in evidence certificate of organ- 
ization of complainant; objected to as incompetent, & hereto an- 
nexed, marked “ Exhibit A.”) 


My business is bridge-builder; was forinerly in the employ of 
complainant; am not now; I was employed by complainant as en- 
gineer and contractor; I had charge of the contracting for the bridge 
over the Saginaw river for the defendant company. 

In the winter of 1876 & 1877, after the award had been made to 
the bridge company, I asked of the directors of the railroad company, 
defendant, security for the fulfilment of the contract. The said 
director- agreed to deposit at the Second National Bank of Detroit 
sixty-six thousand dollars in bonds of the railroad company, de- 
fendant, on collateral security for the fulfilment by them of the con- 
tract for the erection of and payment for the said bridge. I ac- 
cepted that proposition for the bridge company after the contract 

had been signed and before it was delivered Mr. E. P. Ferry, 
1798 as treasurer of the railroad company, defendant, to hold as 
collateral security for the payments under the contract. 

I was present when Mr. Ferry left the said bonds with Mr. 
Davison. It was stated to Mr. Davison what the bonds were left for. 
The agreement for the deposit of the bonds was made with the 


E 
r 
a eS. et © S, 


764 BENJAMIN RICHARDSON 4 HENRY DAY, 4C., vs. 


directors of the railroad company, defendant, at the Taylor House, 
in Saginaw City. The directors were acting as a board when the 
agreement was made. 


I believe Mr. Ferry was acting as one of the directors, also. 
HENRY C. MORSE. 


Subscribed & sworn to before me this 20th day of December, A. 


D. 1878. 
ADDISON MANDELL, 
Master in Chancery of said Court. 


1799 Eastern District or MICHIGAN, 88: 


I, Addison Mandell, master and examiner duly appointed by the 
circuit court of the United States for the eastern district of Michi- 
gan, do hereby certify that on the day named in the foregoing depo- 
sition I was attended by the counsels and witness aforesaid ; that 
said witness was duly sworn and examined, and the deposition was 
reduced to writing by me and read to the witness and y him sub- 
scribed in my presence, and that I am not of counsel for either 


party. 
Master’s fees, $3.25. 
ADDISON MANDELL, 
Master in Chancery of said Court. 


(Endorsed :) Filed Dec. 20, 1878. A. Mandell, cl’k. 


1800 a Continuance. 


At a session of the circuit courtof the United States for the eastern 
district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court-room, in the city of Detroit, on Mon- 
day, the thirtieth day of December, in the year one thousand 
eight hundred and seventy-eight. 


Present: Honorable Henry B. Brown, district judge. 


Tue Wrovucuat Iron Brince Company, Complainant, 


vs. ; 
Tux Carcaco, SAGINAW AND Canapa Ratiway Con- In Faulty. 


PANY et al., Def ts. 


This cause is hereby continued for tlie term. 
(Sg d) H. B. BROWN. 
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1801 Order Closing Proofs. 
Circuit Court of the United 840 Eastern District of Michigan. In 
uity. 


Tue Wrovucut Inox Bripce Company or Canton, Ono, 
v8. 
Tuer Cuicaco, SAGINAW AND CANADA Raittway Company, CLEM- 
ENT M. Davison, and Davip D. Erwin. 


The time fixed by the court for taking proofs in this cause havi 
— — on motion of Wisner & Draper, sol’rs for compl't, it 18 
ordered that the 2 herein be, and the same are hereby, elosed. 


Dated Feb'y 14, 1879. 
WISNER & DRAPER, 
Sobre for Compl't. 


(Endorsed :) Entered and filed Feb’y 15,1879. A. Mandell,clerk. 


1802 Note of Issue. 


Circuit Court of the United States, Eastern District of Michigan. In 
Equity. 
Tae Wrovcnt Iron Brivce Company or Canton, Omo, 
v8 


THe CHCAGO, SAGINAW AND CANADA RAILWAY Company, CLEMENT 
M. Davison, and Davin D. Erwin. 


To the clerk of said court: 


Take notice that the above-entitled cause will be brought on for 
hearing on pleadings and proofs at the U. S. court-room, in the city 
of Detroit, on the first day of the next March, 1879, term of said 
court, the same having been duly noticed. You will therefore please 
place said cause on the docket for said term. 


Dated Feb’y 14, 1879. 
WISNER & DRAPER, 
Sol’rs for Compl't. 
(Endorsed :) Filed Feb’y 15, 1879. A. Mandell, cl’k. 


1803 Letters as to Notice of Hearing. 


East Sacinaw, Micu., April 7, 1879. 
Smith, Nims & Erwin, Muskegon. 


GENTLEMEN: On Monday next, April 14, at 2 p. m., we will bring 
on for hearing the case in U. S. ot of Wrought Iron Bridge Co. v. 
Chicago, Saginaw and Canada R. W. Co. & others. The case is 
regularly on the docket, but — to the fact that the court has 
been engaged with jury trials could not be reached before. 

ours truly, WISNER & DRAPER. 


(Endorsed :) Filed April 14, 1879. Jno. Graves, dep’y cl’k. 
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1804 Notice of Closing Proofs. 


Circuit Court of the United States, Eastern District of Michigan. 
In Equity. 


THe Wrovaut Iron BRIDGE Company or Canton, Onio, 
v8. 
Tue CHICAGO, SAGINAW AND CANADA Rattway Company, CLEM- 
ENT M. Davison, and Davip D. Erwin. 


To Smith, Nims, Erwin, sol’rs for def’t-, The Chicago, Saginaw & 
Canada Railway Co. and David D. Erwin: 
Take notice that an order was this day entered in this cause closing 


the proofs therein. 
Yours, &c., WISNER & DRAPER, 


Sol’rs for Compl’t. 
Dated February 14, 1879. 


1805 Eastern District or MICHIGAN, 0 . 
County of Saginaw, ; 


Herbert A. Forrest, being duly sworn, says that on the 14th day 
of February, A. D. 1879, he served a copy of the within notice on 
Smith, Nims & Erwin, therein named, by depos-ting the same in 
the post office at East Saginaw, Michigan, in an envelope directed 
to them at Muskegon, Mich., that being their post-office address ; 
and deponent further says that he — the postage thereon. 

ERBERT A. FORREST. 


Subscribed and sworn to before me this 18th day of February, 


1879. 
MICHAEL BRENNAN, 
Notary Public, Saginaw Co., Mich. 


(Endorsed :) Filed April 14th, 1879. Jno. Graves, dep’y el'k. 


1806 Notice of Hearing. 
Circuit Court of the United States, Eastern District of Michigan. 
In Equity. 


THE WrovuGcut Iron BripcEe Company oF CANTON, Onio, 


v8. 
THE CHICAGO, SAGINAW AND CANADA Rastway Company, CLEu- 
ENT M. Davison, and Davin D. Erwin. . 


To Smith, Nims & Erwin, sol’rs for def’ts, The Chicago, Saginaw & 
Canada Railway Company & David D. Erwin: 
Take notice that the above-entitled cause will be brought on for 
hearing on pleadings and proofs, at the U. S. court- room, in the city 


Samuel Barrett, Elijah L. 


ee ay ail 


of Detroit, on the first day of the next March, 1879, term of said 
court, at the opening of said term or as soon thereafter as counsel 
can be heard. | 

Yours, &c., WISNER & DRAPER, 


Sol’rs for Compl’. 
East Saginaw, February 14, 1879. 
(Endorsed :) Filed April 14th, 1879. Jno. Graves, dep’y clerk. 


1807 Stipulation. 
Circuit Court of the United States, Eastern District of Michigan. In 
Equity. 
THe Wrovcnut Iron Bripce Company 
v8. 


THe Cuicaco, Saginaw & Cax ADA Ratiway Company, Davin D. 
Erwin, & CLxMENr M. Davison. 


It is stipulated on the part of the def’ts, The Chicago, Saginaw & 
Canada Railway Company & David D. Erwin, complainant ma 
use, upon the hearing of said cause, certified copies of all reco 
and documents mentioned in the bill of complaint in this cause the 
same as if regularly made part of the evidence in the cause by the 
examiner. : 


Dated Dec. 20, 1878. 
| SMITH, NIMS & ERWIN, 
Serre for Deu, G, & &. G R R. Co. and Nui. 


(Endorsed:) Filed April 14th, 1879. Ino. Graves, dep’y cl’k. 


1808 At a session of the circuit court of the United States for the 
eastern district of Michigan, continued and held, pursuant to 
adjournment, ut the district court-room, in the city of Detroit, on 
Friday, the seventeenth day of November, in the year one thousand 
eight hundred and seventy-six. 
Present: Honorable Henry B. Brown, district judge. 


Certified Copy of the Judgment in the Above-Entitled Cause. 


Tue Wrovcat Iron Bripce Company 
v8. 
THe CHICAGO, Saginaw & CANADA RaItway CoMPAxyY. 


Issue being joined in this cause, and the plaintiff, by its attorneys, 
being present ready for trial, no one appearing in behalf of defend- 
ants, thereupon comes a Jury, to wit, Abram C. Fish, Alvin C. High, 

endricks, George H. Common, Joseph 
Evans, John W. Rising, Samuel R. Kingsley, Harmon Kaichen, 
James Hoxie, John Hickey, and Cyrus Potter, who are duly elected, 
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tried, and sworn well and truly to try the issue joined in this cause; 
and, after hearing the evidence adduced and the arguments of coun- 

sel and receiving the charge of the court, said jury say they 
1809 find that said defendant did undertake and promise in man- 

ner and form as said plaintiff hath in its declaration alleged, 
and on occasion thereof assess the said plaintiff’- damages at the sum of 
twenty-seven thousand three hundred and eighty-two dollars and 
fifty-eight cents. It is therefore considered by the court now here taat 
the said plaintiff do recover against the said defendant the said sum 
of twenty-seven thousand three hundred and eighty-two dollars and 
fifty-eight cents ($27.382.58) damages, assessed as aforesaid, together 
with its cost of this suit, to be taxed, &c. 


1810 THe UxTTED States oF AMERICA, a 
Eastern District of Michigan, j 
I, Addison Mandell, clerk of the circuit court of the United States 
for the eastern district of Michigan, do hereby certify that the above 
and foregoing is a true copy of the judgment entered upon the jour- 
nal of the proceedings of said court in the cause therein entitled ; 
that I have compared the same with the original entry of said order, 
and that it is a true transcript therefrom and of the whole thereof. 
Witness my official signature and the seal of said court, at Detroit, 
in said district, this fourteenth day of April, in the year of our Lord 
one thousand eight hundred and seventy-nine, and of the Independ- 
ence of the United States of America the one hundred and third. 
ADDISON MANDELL, Clerk. 


(Endorsed:) Filed April 14th, 1879. Jno. Graves, dep’y cl’k. 


1811 At a session of the circuit court of the United States for the 
eastern district of Michigan, continued and held, pursuant to 


adjournment, at the district court-room, in the city of Detroit, on 


Monday, the fourteenth day of April, in the year one thousand eight 
hundred and seventy-nine. 


Present: Honorable Henry B. Brown, district judge. 


Decree. 


Tue Wrovcat Iron Bripce Company OF CANTON, | 
Onio, Complainant, 
v8 


Tue Curcaco, Sacivaw & Canapa RAHwAr Con- In Equity. 
pan , David D. Erwin, & Clement M. Davison, De- ‘ 
endants. ; 


This cause came on to be heard at this time and was argued by 
counsel, and thereupon, upon consideration thereof, it was ordered, 
adjudged, and decreed as follows, viz: 

ist. There is due complainant from the defendant, The Chicago, 
Saginaw and Canada Railway Company, on the judgment men- 


purchasers of any of said bonds; and the said master, out of the pro- 


tioned and described in the bill of complaint in this cause the sum 
of thirty-two thousand and forty-two dollars and fifty-three cents, 
being for principal, interest, and costs thereon to this date. 
2nd. That the bonds of said 5 Saginaw and Canada 
1812 Railway Company described in the bill of A * in this 
cause, numbered, respectively, 154, 155, 156, 157, 158, 159, 
160, 161, 162, 163, 164, 165, 166, 167, 168, 221, 222, 223, 224, 225, 
226, 227, 228, 229, 230, 231, 232, 233, 234, 235, 236, 237, 238, 239, 
341, 342, 343, 344, 345, 346, 347, 348, 349, 350, 351, 352, 353, 354, 
355, 356, 357, 358, 359, 360, 361, 362, 441, 442, 443, 444, 445, 446, 
447, 448, 449, 450, were deposited by said defendant, The Chicago, 
Saginaw and Canada Railway Company, with the defendant, Clement 


M. Davison, to be held by him as security for the payment of what- 


ever sum might be due from said defendant, The Chicago, Saginaw 
and Canada Railway Company, to complainant under the — 
ment for building a bridge for said railway company as set forth in 
the bill of complaint in this cause; and this court finds that said 
bonds are now held by said defendant Davison for that pu and 
that the said sum of thirty-two thousand and forty-two dollars and 
fifty-three cents is the amount for which said bonds are so held as 
security by said Davison. a 
It is further ordered, adjudged, and decreed that the defendant, 
The Chicago, Saginaw and Canada Railway Company, pay to com- 
plainant within fifteen days from this date the said sum of thirty- 
two thousand and forty-two dollars and fifty cents, with 
1813 interest thereon, at the rate of seven per cent. per annum, 
this day until paid, and also the costs of this suit, to be taxed 
by the clerk of this court; and it is further ordered, adjudged, and 
decreed that in default of said payment being made as aforesaid 
that said defendants, The Chicago, Saginaw and Canada Railway 
Company, David D. Erwin, and Clement M. Davison, and all per- 
sons claiming by, through, and under them since the commence- 
ment of this suit, be forever barred and foreclosed from all equity of 
redemption and claim in or to any and all of said bonds; and it 
is further ordered, adjudged, and decreed that in default of this pay- 
ment being made as aforesaid that said defendant, Clement, M. Davi- 
son,on demand therefor by Addison Mandell, Esq., one of the mas- 
ters in chancery for the eastern distriét of Michigan, do deliver all 
and each of said bonds so held by him to said master in chancery. 
It is further ordored, adjudged, and decreed that said bonds, or 80 
many thereof as may be sufficient to realize the amount so due com- 
plainant, principal and interest and costs of this suit, including the 
fees, disbursements, and commissions on the sale herein mentioned, 
be sold at public vendue, tothe highest and best bidder, at the front door 
of the post-office building, in the city of Detroit, and that Addison Man- 
dell, one of the masters in chancery of this court, execute thisde- 
1814 cree, and that he give public notice of the time and place of said 
sale by previously publisbing the same for the space of twenty- 
one days in the Detroit Post and Tribune, and that the complain- 
ant or any of the parties in this cause may become the purchaser or 
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ceeds of such sale shall retain his fees, disbursements, and commis- 
sions on said sale; that he pay the officers of this court their costs 
in this suit, and out of the remainder of said proceeds he pay to the 
complainant the said sum of thirty-two thousand and forty-two dol- 
lars and fifty-three cents, together with legal interest thereon from 
the date of this decree to the day of sale; or, if such remainder shall 
be insufficient to pay the whole of said amount and interest as aforesaid, 
then that he apply said remainder to the extent to which it may reach 
in satisfaction of said amount and interest, and that the said master 
take receipts from the respective parties to whom he may have made 
payments as aforesaid and file the same, together with his report of 
sale, in this court, and that in case the said bonds shall sell for more 
than sufficient to pay the principal, interest, and costs in this suit, 
then that the said master, after making payments as aforesaid, bring 
such surplus money into court without delay, to abide the further 
order thereof. . 
1815 And it is further ordered, adjudged, and decrced that if the 
moneys arising from said sale shall be insufficient to pay the 
amount so due the complainant, with interest as aforesaid, after de- 
ducting the costs and expenses of sale as aforesaid, that said master 
specify the amount of such deficiency in his report of said sale, and 
that on the coming in and corfirmation of said report the defend- 
ant, The Chicago, Saginaw and Canada Railway Company, which is 
personally liable for the payment of the debt secured by said bonds, 
pay to the complainant the amount of such deficiency, with interest 
thereon from the date of such last-mentiored report, and that the 
complainant have execution therefor. 5 8 
It is further ordered that the master in chancery, if practicable, 
report his proceedings in the premises to the court at the first term 
of this court, to which time this cause is hereby continued. 


(Sg d) HENRY B. BROWN. 
1816 Tue Unitep Srarxs oF AMERICA, \ in 
Eastern District of Michigan, B 


I, Addison Mandell, clerk of the circuit court of the United States 
for the eastern district of Michigan, do hereby certify that the above 
and foregoing is a true copy of a decree entered upon the journal of 
the proceedings of said court in the cause therein entitled; that I 
have compared the same with the original entry of said decree and 
it is a true transcript therefrom and of the whole thereof. 

Witness my official signature and the seal of said court, at Detroit, 
in said district, this second day of June, in the year of our Lord one 
thousand eight hundred and seventy-nine, and of the Independence 
of the United States of America the one hundred & third. 

DLsxAL.] ADDISON MANDELL, Clerk. 


1817 —[Endorsed:] No. 2240. Circuit court of the United States 
for the eastern district of Michigan. In equity. The Wrought 

Iron Bridge Company of Canton, Ohio, compl’t, vs. The Chicago, 
—— and Canada Railway Company e al., def ts. Certified copy 
ecree. 


N 1 * 
* n 


ASHBEL GREEN AND WILLIAM BOND, 4, ET AL. 771 


1818 Ree't for Bonds. 
C. C. U. S., E. D. of Mich. In Eg. 


Wrovucut Iron B nino Compayy 
v8. 
Tux Carcaco, Saginaw & CANADA Rariroap Co. ef al. 


Rec’d of A. Mandell, cl’k of said court, the sixty-six bonds for one 
thousand dollars, and’ this day sold to compl’t at master’s sale éo, 
complainent. I will make out master’s report of sale, order of con- 
firmation, & further receipts and send to said Mandell. 


Dated May 22nd, 1879. 
WISNER & DRAPER, 
Sol’ rs for Comp’t. 


(Endorsed :) Filed May 22nd, 1879. A. Mandell, cl’k. 


1819 STATE oF . : 
County of Wayne; 


Fred. Kelly, being duly sworn, de and savs: The annexed 
sey copy of a notice was taken from the Detroit Post and Tri- 

une, a newspaper ean and circulating in said county, and that 
said notice was published in said newspaper on the 30th day of 
April and on the 7th, 14th, & 21st of May, 1879; that he is the fore- 
man of the printers of said newspaper, and knows well the facts 
stated herein. 

(Sg d) FRED. KELLY. 


‘ — and sworn to before me this twenty-first day of May, 
D. 1879. 
(S’g’d) L. F. HARTER, 
Notary Public in and for said County. 


Chancery Sale. 


In pursuance and by virtue of a decree of the circuit-court of the 
United States for the eastern district of Michigan, in equity, made 
and entered on the fourteenth day of April, A. D. 1879, in a certain 
cause therein pending, wherein The Wrought Iron Bridge Company 

of Canton, Ohio, is complainant, and The Chicago, Saginaw 
1820 and Canada Railway Company, David D. Erwin, and Clement 

M. Davison are defendants, notice is hereby given that I shall 
sell at public auction, to the highest bidder, on Thursday, the twenty- 
second day of May, A. D. 1879, at twelve o clock noon of that day, 
at the front door, on Griswold street, of the post-office building, in 
the city of Detroit, in said district, sixty-six bonds for one thousand 
dollars each, issued by The Chicago, Saginaw and Canada Railwa 
Company and numbered, respectively, 154, 155, 156, 157, 158, 159, 
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160, 161, 162, 163, 164, 165, 166, 167, 168, 221, 222, 223, 224, 225, 
226, 227, 228, 229, 230, 231, 232, 233, 234, 235, 236, 237, 238, 239, 
341, 342, 343, 344, 345, 346, 347, 348, 349, 350, 351, 352, 353, 354, 
355, 356, 357, 358, 359, 360, 361, 362, 441, 442, 443, 444, 445, 446, 
447, 448, 449, 450. 

Dated Detroit, April 30, 1879. 

ADDISON MANDELL, 
Master in Chancery of said Court. 
WISNER & DRAPER, 
Sol’rs for Complainant. 


Printer’s bill : 
5 folios 4 times $8 75 
Affidavit of publication. 25 
$9 00 
Received payment, 
(S’g’d) — & TRIBUNE, 


May 22nd, 79. 


1821 The Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 


Toe Wrovuaut Iron BRIDGE Company or Canton, Onio, Compl't, 
v8. 
Tue Cuicaco, SAGINAW AND CANADA RAL WAX Company,.Davip D. 
ERwix, and CLemMent M. Davison, Def ts. 


To the judges of the circuit court of the United States for the east- 
ern district of Michigan: 


In pursuance and by virtue of the decree of this court made in 
the above-entitled cause on the fourteenth day of April, A. D. 1879, 
I, the subscriber, the master in chancery named in said decree, do 
hereby respectfully certify and report that in the execution of said 
decree I gave public notice of the time and place of the sale of the 
bonds therein mentioned by publishing the same for the period of 
twenty-one — 8 and over in the Detroit Post and Tribune, as in said 
decree directed; that said notice so published contained a deserip- 
tion of said bonds, and a copy thereof, with proof of publication, is 
hereto annexed. I further report that on said 22nd day of May, 
A. D. 1879, I attended at the time and place fixed for said sale and 
exposed said bonds for sale at public auction, to the highest bidder, 

and each and — of said bonds were then and there fairly 
1822 struck off to The Wrought Iron Bridge Company of Canton, 
Ohio, the complainant in this cause, at the sum of $25.00 for 
each one of said bonds, said company being the highest bidder and 
that being the highest sum bid ſor the same. Thus, having so struck 
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off said bonds, I did then and there deliver the same to said pur- 
chaser. All of which is respectfully submitted. 


Detroit, May 22nd, 1879. 
(S'g’d) ADDISON MANDELL, 
Master, &c., of said Court. 


[Endorsed 9 Master's report of sale. Filed May 30th, 1879. A. 
Mandell, el'k. 


1823 THe Unitep States or AMERICA, \ ee 
Eastern District of Michigan, ’ 

I, Addison Mandell, clerk of the circuit court of the United States’ 
for the eastern district of Michigan, do hereby certify that the above 
and foregoing is a true copy of master’s report of sale filed in the 
cause therein entitled; that I have compared the same with the 
original of said master’s report, and it is a true transcript therefrom 
and of the whole thereof. 

Witness my official signature and the seal of said court, at Detroit, 
in said district, this ninth day of June, in the year of our Lord one 
thousand eight hundred and seventy-nine, and of the Independence 
of the United States of America the one hundred and third. 

[sEAL. ] ADDISON MANDELL, Clerk. 


[Endorsed :] Circuit court of the United States for the eastern dis- 
trict of Michigan. The Wrought Iron me Company of Canton, 
Ohio, vs. The Chicago, Saginaw & Canada Railway 2 el al. 
Certified copy of master’s report of sale. Cl'k's fees, $1.50. 


1824 Order Confirming Master’s Report of Sale, &c. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court-room, in the city of Detroit, on Saturday, 
the thirty-first day of May, in the year one thousand eight hundred 
and seventy-nine. | 

Present : Honorable Henry B. Brown, district judge. 


THe Wrovent Iron Brince Company OF CANTON, | 
Onio, Complainant, 
v8. In Equity. 
Tue CHICAOO, Sacinaw & CANADA RAILwAy ComMPANY, 
David D. Erwin, & Clement M. Davison, Defendants. 


It appearing to the court the master charged with the execution 
of the decree heretofore entered in this cause did, on the thirtieth 
day of May, A. D. 1879, file his report, bearing date May 22nd, 1879, 
of the sale, on said twenty-second day of said May, of the property 
mentioned in said decree, to wit, sixty-six bonds for one nd 
dollars each, issued by the Chicago, Saginaw and Canada Railway 
Company, for the sum of twenty-five dollars for each of said bonds ; 
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and no exceptions having been filed thereto, on motion of Messrs. 

Wisner & Draper, solicitors for said complainant, it is ordered by 

the court now here that the said master’s report of said sale 

1825 — = the same is now by the court here, in all things con- 
rmed. 


1826 THe UNITED SrArESs or AMERICA, t 
Eastern District of Michigan, 


I, Addison Mandell, clerk of the circuit court of the United States 
for the eastern district of Michigan, do hereby certify that the above 
and foregoing is a true copy of an order entered upon the journal of 
the proceedings of said court in the cause therein entitled; that I 
have compared the same with the original entry of said order, and 
it is a true transcript therefrom and of the whole thereof. 

Witness my official signature and the seal of said court, at Detroit, 
in said district, this second day of June, in the year of our Lord 
one thousand eight hundred and seventy-nine, and of the Independ- 
ence of the United States of America the one hundred and third. 

[SHAL. ] ADDISON- MANDELL, Clerk. 


1827 [Endorsed:] No. 2240. Circuit court of the United States 

for the eastern district of Michigan. Inequity. The Wrought 
Iron Bridge Company vs. The Chicago, Saginaw & Canada Railway 
2 et al. Certified copy of order confirming master’s report 
of sale. 


1828 THe United Srates oF AMERICA, \ 3 
Eastern District of Michigan, 5 


I, Addison Mandell, clerk of the circuit court of the United States 
for the eastern district of Michigan, do hereby certify that the above 
and foregoing is a true copy of the calendar entries, files, and rec- 
ords in the above-entitled cause as appears of record and on file in 
my office: that I have compared the same with the original entry 
of said calendar entries, files, & records, and it is a true transcript 
therefrom and of the whole thereof. 

Witness my official signature and the seal of said court, at Detroit, 
in said district, this twelfth day of September, in the year of our 
Lord one thousand eight hundred and eighty-one, and of the Inde- 
— of the United States of America the one hundred and 
sixth. 

[SEAL] ADDISON MANDELL, Clerk, 
By JNO. GRAVES, Dep’y Cl. 


Exhibit No. 67. Offered in evidence before H. M. Hinsdill, gen’l 
ex’r, Sept. 28, 1881. . 
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1820 Ex. 4. 
i “Sickies Exuisit A.” 
Records of the Chicago, Saginaw and Canade. Railroad Company. 


1830 A meeting of the subscribers to the capital stock of the Chi- 

cago, Saginaw and Canada Railroad Company was held at 
the City Hotel, in Providence, Rhode Island, on Tuesday, December 
24th, A. D. 1872. 

Present: Edward L. Craw, of Fruitport, Michigan; Amos C. Bar- 
stow, of Providence, Rhode Island; Rowland Hazard, of Peacedale, 
Rhode Island; William S. Slater, of North Smithfield, Rhode Island; 
William Corliss, of Providence, Rhode Island; Earl P. Mason, of 
Providence, Rhode Island; William H. Bradford, of Providence, 
Rhode Island. 

On motion of Amos C. Barstow, William S. Slater was chosen 
chairman and William Corliss secretary. 

The following articles were then read by the secretary, viz: 


Articles of Association of the Chicago, Saginaw and Canada Railroad 
Company. 


The undersigned, for the purpose of creating a corporation under 
the provisions of an act of the Legislature of the State of Michigan 
entitled “An act to revise the laws providing for the incorporation 
‘of railroad companies,” approved Apr. 18th, 1871, do hereby adopt 
these articles of association—that is to say: 


Article I. 
The name of this corporation shall he “The Chicago, Saginaw 
and Canada Railroad Company.” 


Article IT. 


This corporation shall be continued for the term of nine hundred 
and ninety-nine years. 
Article III. 


The capital stock of this corporation shall be four million two 
hundred thousand dollars, to consist of forty-two thousand shares. 
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1831 Article IV. 


The number of directors of this corporation shall be nine, and 
the following-named stockholders shall constitute the first board of 
directors, viz: 


Names. Residence. 
Edward L. Cra w Fruitport, Michigan. 
Joseph H. MeChesney . Chicago, IIlinois. 
Amos C. BarstoWWWW Providence, Rhode Island. 
Rowland Hazard 4 Peace Dale, Rhode Island. 
William S. Slater North Smithfield, Rhode Island. 
William Corliss 2 Providence, Rhode Island. 
E Providence, Rhode Island. 5 
William H. Bradford ———— Providence, Rhode Island. 
John F. Slater Norwich, Connecticut. 
Article V. 

This corporation is organized for the purpose of and intention of 
constructing, operating, and maintaining a railroad from the city of 
Grand Haven, in the county of Ottawa, Michigan, through the county 


of Muskegon, by way of Fruitport, through the counties of Kent, * 
Montcalm, Gratiot, Saginaw, Tuscola, Lapeer, to the city of St. ; ‘ 
Clair, in the county of St. Clair, State aforesaid, the length of which 
shall be two hundred and ten miles, as near as may be. 

In witness whereof we hereto affix our names and places of resi- 


dence, respectively, and the number of shares by us intended hereby 
to be subscribed to the capital stock of said company this twenty- 
fourth day of December, A. D. 1872. 

Names. r Residence. Number of shares. 
Ed ward L. Cra Fruitport, Michigan n ...- Two hundred & ten. 
Joseph H. MeChesn ez Chicago, Illinois ... Two hundred & ten. 
A. d. Barsto ) .. Providence, R. I. Two hundred & ten. 
Rowland Hazard..........-..' Peace Dule, R. II..¶ Two hundred & ten. 
Wm. S. Slater W North Smithfield, R. I. Two hundred & ten. 
William Coriiss Providence, R. I. Two hundred & ten. 
Earl P. Mason Providence, R. I. Two hundred & ten. ö 
Wm. H. Brad ford Providence, R. I. Two hundred & ten. 141 
Jno. F. Slater Norwich, Conn Two hundred & ten. ö 
A. C. Barstow Providence, R. I. Two hundred & ten. 


State oF MICHIGAN, \ ; 
County of Muskegon, f ©’ 


1832 Amos C. Barstow and Edward L. Craw, each having been 
duly sworn according to law, doth depose and say that they 
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are directors of the Chicago, Saginaw and Canada Railroad Com- 
pany; that said company has been duly organized under the fore- 
going articles of association; that one thousand dollars per mile of 
the railway intended to be built by said corporation—that is to say, 
two hundred and ten thousand dollars—have been duly subscribed 
to the capital stock of said company upon the said articles of asso- 
ciation, and that five per cent. of the amount thereof—that is to say, 
the sum of ten thousand five hundred dollars—has been paid in to 
the directors named in said articles of association; and further de- 


ponents say not. 
A. C. BARSTOW. 
E. L. CRAW. i 


Subscribed and sworn to before me this twenty-fourth day of Do- 
cember, A. D. 1872. 
F. A. NIMS, 


Notary Public, Muskegon County, Michigan. 


On motion of Amos C. Barstow, it was resolved that we proceed 
to organize under the articles of association just read. 

On motion of Amos C. Barstow, it was ret ol ved that the following» 
named gentlemen be declared elected directors of this company, vis: 
Edward L. Craw, Joseph H. McChesney, Amos C. Barstow, Rowland 
Hazard, William S. Slater, William Corliss, Earl P. Mason, Wm. H. 
Bradford, John F. Slater. 

On motion of Rowland Hazard, it was resolved that the stock- 
holders’ meeting be declared adjourned. 

WM. S. SLATER, Chairman. 

WILLIAM CORLISS, Secretary. 


1833 A meeting of the directors of the Chicago, Saginaw and 
Canada Railroad Company was held at the City Hotel, in 

Providence, Rhode Island, on Tuesday, December 24th, A. D. 1872. 

Present: Edward L. Craw, Amos C. Barstow, Rowland Hazard, 
— S. Slater, William Corliss, Earl P. Mason, Wm. H. Brad- 
ord. 

Mr. William S. Slater was chosen chairman and William Corliss 
secretary. 

Mr. Amos C. Barstow nominated fur president of the company 
Edward L. Craw, and he was unanimously elected. 

Mr. Rowland Hazard nominated for vice-president of the company 
William Corliss, and he was unanimously elected. : 

Mr. Edward L. Craw nominated for treasurer of the company 
Amos C. Barstow, and he was unanimously elected. 

Mr. Edward L. Craw nominated for secretary of the — 
Dwight Klinck, of Chicago, Illinois, with a salary of five 
dollars per annum, commencing Jan. Ist, 1873, and he was unani- 
mously elected. 

Mr. Amos C. Barstow moved the election of an executive com- 
mittee, to consist of the president, vice-president, and Mr. Rowland 
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Hazard, such committee to also act as an auditing board, and they 
were unanimously elected. 

On motion of Mr. Rowland Hazard, it was— 

Resolved, That the device, an impression of which is 
DLsEAL.] given on the margin of this record, be adopted as the com- 
mon seal of this company. 

On motion of Mr. William Corliss, Mr. Amos C. Barstow and Mr. 

Rowland Hazard were appointed trustees for the bondholders. 
1834 On motion of Mr. Edward L, Craw, Mr. William Wallace 

was appointed chief engineer, at a salary of three thousand 
dollars per annum. 

On motion of Mr. Amos C. Barstow, Mr. Frederick A. Nims, of 
Muskegon, Michigan, was appointed solicitor for the company. 

On motion, the following resolutions were unanimously adopted, 
viz: 

Resolved, That for the purpose of completing the construction and 
equipment of the company’s projected road there shall be issued the 
bonds of this company, of the denomination of one thousand dol- 
lars each, to an amount not exceeding twenty thousand dollars per 
mile of road to be constructed, to bear date the first day of February, 
A. D. 1873, and to bear interest at the rate of eight per cent. per 
annum, with not more than thirty years to run to maturity, interest 
payable semi-annually on the first days of August and February, 
principal and interest payable at ——, in the city of New York, and 
to secure the payment of said bonds this company shall make its 
deed of trust or mortgage of even date therewith on ail its property, 

wers, and franchises, present and future, to Amos C. Barstow and 

wland Hazard as trustees, with such provisions and conditions as 
may be deemed advisable, which bonds and mortgage shall be at 
once prepared and executed by the proper officers of the company. 

Resolved, That the executive committee shall have power, and it 
shall be its duty, to sell and dispose of the bonds authorized to be 
issued for purposes of construction and equipment for such prices 
und on such terms as it may deem best for the interests of the com- 
pany; to sell and dispose of or withhold, if it deem best, the unsub- 
scri shares of the — stock of the company; to make such 
contracts in behalf of the company as it may judge advisable for 
the construction and equipment of the road, purchase of material, 
right of way, &c.; to make leases of or enter into running or traffic 
urrangements with other roads; to employ such officers and agents 
as it may consider necessary not already provided for by this board, 

and fix their compensation ; to audit all bills and accounts 
1835 and allow or disallow the same; to draw orders on the treas- 

urer, make bills and notes or other contracts in behalf of the 
company, and in general to do any and all acts that in its judgment 
may best promote the interests of the company and of the stock- 
holders. For all which purposes it shall have authority to use the 
company’s seal and to require the proper officers of the company to 
execute such contracts, leases, bills, bonds, notes, mortgages, releases, 
receipts, and other writings as it may determine. In the discharge 
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of these duties and powers it shall have authority to delegate any 
portion thereof to any one or more of its members. 
Adjourned to meet at the call of = 2 


. 8. SLATER, Chairman. 
WILLIAM CORLISS, Secretary. 


At a special meeting of the board of directors of the Chicago, 
inaw and Canada Railroad Company duly called by the — 


t 
and held at the office of Wm. S. Slater, in the city of Providence, 


State of Rhode Island, on the evening of May 13th, 1873. 
Present: E. L. Craw, Amos C. Barstow, William Corliss, William 
3 Slater, Earl P. Mason, William H. Bradford, and Rowland Hazard, 
irectors. 


On motion, it was unanimously— 

Resolved, That the resolution of this board, passed December 24th, 
A. D. 1872, defining the powers and duties of the executive com- 
mittee be, and the same is hereby, rescinded and repealed. 

Rowland Hazard tendered his resignation as director; which, on 
motion, was unanimously accepted. : 

On motion, F. A. Nims was unanimously, elected director 
1836 ~ fill * vacancy occasioned by the resignation of Rowland 
azard. 

William Corliss tendered his resignation as director; which, on 
motion, was unanimously accepted. 

On motion, Dwight Klink, was unanimously elected director to 
fill the vacancy occasioned by the resignation of William Corliss. 

William S. Slater — his resignation as director; which, on 
motion, was unanimously accepted. 

Earl P. Mason tendered his resignation as director; which, on 
motion, was unanimously accepted. 

John F. Slater tendered his resignation as director in writing; 
which, on motion, was unanimously * 

On motion, adjourned to meet at the Hoffman House, in the city 
of New York, on Thursday, May 15th, A. D. 1873, at the hour of 


ten o’clock a. m. 
EDWARD L. CRAW, President. 
Attest: DWIGHT KLINCK, Secretary. 


At a special meeting of the board of directors of the Chicago, 
Saginaw and Canada Railroad Company held, pursuant to adjourn- 
ment, at the Hoffman House, in the city of New York,on Thursday, 
May 15th, A. D. 1873. 

Present: E. L. Craw, J. H. McChesney, F. A. Nims, Wm. H. Brad- 
ford, and Dwight Clinck, directors. . 


On mution of F. A. Nims it was unanimously resolved that a 
special meeting of the stockholders of this company be held at the 
company’s office in Fruitport, Michigan, on Monday, the 30th day 
of June, A. D. 1873, at the hour of twelve o clock, noon, for the pur- 
pose of submitting to the stockholders aforesaid the following pro- 
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amendments to article V of the articles of association—that 
Is to say: 


1837 Article V. 


This corporation is organized for the purpose and intention of 
constructing, operating, and maintaining a railroad from the city of 
Grand Haven, in the county of Ottawa, Michigan, through the 
county of Muskegon, by way of Fruitport, through the counties of 
Newaygo, Kent, Montcalm, Gratiot, Saginaw, Tuscola, Genesee, La- 
peer, Macomh,{to the city of St. Clair, in the county of St. Clair, State 
aforesaid, the length of which shall be two hundred and twenty 
miles, as near as may be, and in case of the adoption of said pro- 
posed amendment to make and execute amendatory articles in ac- 
cordance with the action of said stockholders, and that the secretary 
cause due notice to be given of said meeting. 


On motion of F. A. Nims it was unanimously— 

Resolved, That the resolution of this board, passed December 24th, 
A. D. 1872, designating Amos C. Barstow and Rowland Hazard as 
trustees for the bondholders be, and the same is hereby, rescinded 
and repealed. 

On motion of F. A. Nims it was unanimously— 

Resolved, That the resolution of this board, passed December 
24th, A. D. 1872, providing for the making and execution of a mort- 
gage upon the property and road of this company, issuing of bonds, 
&c., be, and the same is hereby, rescinded and repealed. 

On motion of F. A. Nims it was unanimously—. 

Resolved, That for the purpose of aiding in the construction and 

uipment of the railroad of this company and for meeting any 
other legitimate expenditures of the company, and for the purpose 
of borrowing money by means thereof, this company will execute 


aud issue its bonds to the amount of five million five hundred thou- 


sand dollars, payable in gold coin of the United States or British 
aterling, which bonds shall be secured by a mortgage or deed of 
trust conveying all of the property and franchises of this company 
to Ashbel Green and William Bond, trustees, for that purpose. 
On motion of F. A. Nims it was unanimously— 
Resolved, That the president and secretary of this compa ny 
1838 be, and they are hereby, authorized and directed to sign, seal, 
execute, acknowledge, and deliver to Ashbel Green and Wil- 
liam Bond, trustees, a mortgage upon all the real and personal prop- 
erty of the company acquired and to be acquired, and also bonds of 
this company of the number, denomination, and description set 
forth in said mortgage; which mortgage is as follows—that is to say: 


This indenture, made the twenty-first day of May, A. D. eighteen 
hundred and seventy-three, by and between the Chicago, Saginaw 
and Canada Railroad Company, a corporation formed and existing 
under and by virtue of the laws of the State of Michigan, part 
of the first part, and Ashbel Green, of Tenafly, New Jersoy, and Wil- 
liam Bond, of the city and State of New York, trustees, parties of the 


mem 
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second part, witnesseth: Whereas the Chicago, Saginaw and Canada 
Railroad Company, the party of the first part, for purpose of con- 
structing its railroad between the cities of Grand Haven and St. 
Clair, in the State of Michigan, and for the purpose of the right of 
way and the construction of all branches, depots, station-houses, 
2 and appurtenances necessary for the — use of said 
railroad, and for all other legitimate expenditures of the said party 
of the first part, has duly and legally resolved to borrow money by 
means of mortgage bonds, and to issue and sell such bonds to an 
amount not exceeding five million five hundred thousand dollars, 
which bonds should be secured by a mortgage or deed of trust in the 
terms hereof conveying all the property and franchises of the said 
party of the first part to the parties hereto of the second part in 
trust for that purpose, and that such bonds should be substantially 
and in manner and in form as follows—that is to say : 


$1,000 or £200. $1,000 or £200. 
Unitep States or America, State of Michigan. 
First- Mortgage Gold Bond. 


Interest seven per cent. per annum, payable in gold semi-annuall 
in New York or London at holder’s option. 5 


Know all men by these presents that the Chicago, : 
1839 naw and Canada Railroad Company is indebted to : 
bel Green and William Bond or the bearer hereof in 
the sum of one thousand dollars of the gold coin of the 
United States of America; which sum of one thousand dollars in 
United States gold coin or, at the option of the holder, two hundred 
pounds British sterling the said railroad company promises to pay 
to the bearer hereof on the first day of May, in the year one thou- 
sand nine hundred and three, with interest at the rate of seven per 
cent. per annum, in gold coin or sterling, as aforesaid, free from any 
United States Government tax, payable semi-annually, on the first 
day of May and November in each year, upon presentation and sur- 
render of the coupons hereto annexed as they severally become due. 
In case of non-payment of interest which shall become payable and 
shall have been demanded fur six month- after such demand, the 
principal of this bond shall thereupon become due and payable in 
the manner and with the effect provided in the mortgage or deed of 
trust hereinafter mentioned. | 
This bond is one of a series of five thousand five hundred bonds, 
each of one thousand dollars, numbered from one to five thousand 
five hundred, amounting in the aggregate to five million five hun- 
dred thousand dollars; all of which bonds are of like tenor herewith 
and equally secured by a trust deed or mortgage of even date here- 
with, made by the said The — Saginaw and Canada Railroad 
Company to Ashbel Green and William Bond, as trustees, and con- 
veying to such trustees the entire railroad of said company, con- 
structed and to be constructed, together with the franchises, equip- 
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ments, privileges, tolls, income, property, real and personal, and 
profits of the said company, as more particularly therein mentioned 
and described. 

This bond shall not become obligatory until authenticated by the 
certificate of the said trustees. 

In testimony whereof the said company has caused its corporate 
seal to be hereunto affixed and these presents to be executed by its 
president and attested by its secretary the twenty-first day of May, 
A. D. eighteen hundred and seventy-three 

THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
By —— —, President. 
Attest: , Secretary. 
1840 Coupon. 


The Chicago, Saginaw and Canada Railroad Company, on the first 
day ——, —, will pay to bearer thirty-five dollars in United States 
gold coin at its agency in the city of New York, or seven pounds 
sterling at its agency in London, England, being six months’ inter- 
est on bond No. —. 


— —, Seeretary. 


That such bond should have the following indorsement placed 
upon the back thereof: “This bond may be registered in the owner's 
name on the company’s books in the city of New York or at any 
other place which the company may determine, such registry being 
noted on the bond by the company’s transfer agent, after which no 
transfer shall be valid unless made on the company’s books by the 
registered owner and similarly noted on the bond; but the same 
muy be discharged from registry by being transferred to bearer, 
after which it shall be transferable by delivery, but it may be again 
registered as before. The registry of the bond as above shall not 
restrain the negotiability of the coupons hy delivery merely, but the 
coupons may be surrendered and the interest made apatite to the 
registered owner of the bond.” 

And that such bonds should be duly executed by and under the 
seal of the said party of the first part, signed and attested by its 
president and secretary, and the coupons authenticated by or with 
the name of the said secretary. 

And that such bonds should after such execution be delivered to 
the said — of the second part, who shall, within the terms here- 
of, sign the following certificate: 


“We hereby certify that the within bond is one of the five thou- 
sand five hundred bonds, of one thousand dollars guld or two hun- 
dred pounds sterling each, secured by the indenture of mortgage 
therein mentioned, which mortgage has been duly executed, deliv- 
ered, and recorded. 
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And that such certificate upon each bond, 80 si by the trus- 
tees, shall be sole and conclusive proof that the said bond is secured 
by this indenture. 


1841 Now, therefore, this indenture witnesseth: That the party 

of the first part, in consideration of the premises and of one 
dollar to it in hand paid, the receipt whereof is hereby acknowl- 
edged, and in order to secure the payment of the principal and in- 
terest of the bonds aforesuid, issued or to be issued as herein recited 
and provided, and every part of the said principal and interest, as 
the same shall become payable, according to the tenor of the said 
bonds and of the coupons or interest warrants thereto attached, has 
given, granted, bargained, sold, transfer-ed, enfeoffed, aliened, as- 
signed, set over, released, conveyed, and cunfined, and by these pres- 
ents does give, grant, bargain, sell, transfer, enfeoff, alien, assign, set 
over, release, convey, and confirm, unto the parties of the second part 
and the survivor of them, their successors, heirs, and assigns, the 
railroad of the said party of the first part, now owned and acquired 
or hereafter acquired by it in the State of Michigan, running from 
the city of Grand Haven, in the county of Ottawa, in said State, 
through the county of Muskegon, by way of Fruitport, through the 
counties of Newaygo, Kent, Montcalm, Gratiot, Saginaw, Tuscola, 
Genesee, Lapeer, and Macomb, to the city of St. Clair, in the county 
of St. Clair, in the State of Michigan, the length of which shall be 
two hundred and twenty miles, as near as may be. 

And also all bridges now owned or hereafter erected by the said 
party of the first part, and also all the railroads, branches, rights of 
way, depot grounds, land, all depots, station-houses, engine-houses, 
car-houses, freight-houses, grain-louses, wood-houses, cval-houses, or 
other buildings, and all leases and all fences, trestles, bridges, and 
culverts appertaining to the railroad above conveyed, and all car- 
shops and machine shops ; also all kinds of machinery and tools now 
held or hereafter to be acquired for use in connection with the said 
railroad, including all locomotives, tenders, cars, or other rolling 
stock and equipment, and all implements, fuel, and materials for the 
construction, operating, repairing, or replacing the said railroad or 
branches, and also all franchises connected with or relating to the 

said railroad which are now held or may hereafter be acquired 
1842 by the said party of the first part, and all franchises or property 

now or hereafter belonging or appertaining to the party of the 
first part, to gether with all and singular the tenements and appurte- 
nances thereunto belonging, and the reversions, remainders, tolls, in- 
comes, rents, issues, and profits thereof, and also all the estates, 
righte, title, and interests whatsoever, as well at law as in equity, of 
the said party of the first purt of, in, and to the same: 

To have and to hold all and — the premises, rights, fran- 
chises, property, real and personal, aforesaid, with the appurtenances, 
unto the said Ashbel Green and William Bond, trustees, the parties 
of the second part, aud the survivor of them and their heirs, succes- 
sor or successors or assigns, in trust, however, for the persun or per- 
sons, firm or firms, and bodies politic or corporate who shall at any 
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ments, privileges, tolls, income, property, real and personal, and 
profits of the said company, as more particularly therein mentioned 
and described. 

This bond shall not become obligatory until authenticated by the 
certificate of the said trustees. 

In testimony whereof the said company has caused its corporate 
seal to be hereunto affixed and these presents to be executed by its 
president and attested by its secretary the twenty-first day of May, 
A. D. eighteen hundred and seventy-three 

THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 


By —— —, President. 
Attest : , Secretary. 
1840 Coupon. 


The Chicago, Saginaw and Canada Railroad Company, on the first 
day ——, —, will pay to bearer thirty-five dollars in United States 
gold coin at its agency in the city of New York, or seven pounds 
sterling at its agency in London, England, being six months’ inter- 
est on ond No. —. 

— ——, Secretary. 


That such bond should have the following indorsement placed 
upon the back thereof: “ This bond may be registered in the owner’s 
name on the company’s books in the city of New York or at any 
other place which the company may determine, such registry being 
noted on the bond by the company’s transfer agent, after which no 
transfer shall be valid unless made on the company’s books by the 
registered owner and similarly noted on the bond; but the same 
may be discharged from registry by being transferred to bearer, 
after which it shall be transferable by delivery, but it may be again 
registered as before. The registry of the bond as above shall not 
restrain the negotiability of the coupons hy delivery merely, but the 
coupons may be surrendered and the interest made payable to the 
registered owner of the bond.” 

And that such bonds should be duly executed by and under the 
seal of the said party of the first part, signed and attested by its 
president and secretary, and the coupons authenticated by or with 
the name of the said secretary. 

And that such bonds should after such execution be delivered to 
the said parties of the second part, whoshall, within the terms here- 
of, sign the following certificate: 


“We hereby certify that the within bond is one of the five thou- 
sand five hundred bonds, of one thousand dollars guld or two hun- 
dred pounds sterling each, secured by the indenture of mortgage 
therein mentioned, which mortgage has been duly executed, deliv- 
ered, and recorded. 
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And that such certificate upon each bond, so si by the trus- 
tees, shall be sole and conclusive proof that the said bond is secured 
by this indenture. 


1841 Now, therefore, thie indenture witnesseth: That the party 

of the first part, in consideration of the premises and of one 
dollar to it in hand paid, the receipt whereof is hereby acknowl- 
edged, and in order to secure the payment of the principal and in- 
terest of the bonds aforesaid, issued or to be issued as herein recited 
and provided, and every part of the said principal and interest, as 
the same shall become payable, according to the tenor of the said 
bonds and of the coupons or interest warrants thereto attached, has 
given, granted, bargained, sold, transfer-ed, enfeoffed, aliened, as- 
signed, set over, released, conveyed, and confined, and by these pres- 
ents does give, grant, bargain, sell, transfer, enfeoff, alien, assign, set 
over, release, convey, and confirm, unto the parties of the second part 
and the survivor of them, their successors, heirs, and assigns, the 
railroad of the said party of the first part, now owned and acquired 
or hereafter acquired by it in the State of Michigan, running from 
the city of Grand Haven, in the county of Ottawa, in said State, 
through the county of Muskegon, by way of Fruitport, through the 
counties of Newaygo, Kent, Montcalm, Gratiot, Saginaw, Tuscola, 
Genesee, Lapeer, and Macomb, to the city of St. Clair, in the county 
of St. Clair, in the State of Michigan, the length of which shall be 
two hundred and twenty miles, as near as may be. 

And also all bridges now owned or hereafter erected by the said 
party of the first and also all the railroads, branches, rights of 
way, depot grounds, land, all depots, station-houses, engine-houses, 
car-houses, freight-houses, grain- houses, wood-houses, cual - houses, or 
other buildings, and all leases and all fences, trestles, bridges, and 
culverts appertaining to the railroad above conveyed, and all car- 
shops and machine shops ; also all kinds of machinery and tools now 
held or hereafter to be acquired for use in connection with the said 
railroad, including all locomotives, tenders, cars, or other rolling 
stock and equipment, and all implements, fuel, and materials for the 
construction, operating, repairing, or replacing the said railroad or 
branches, and also all franchises connected with or relating to the 

said railroad which are now held or may hereafter be acquired 
1842 by the said party of the first part, and all franchises or property 

now or hereafter belonging or appertaining to the party of the 
first part, to gether with all and singular the tenements and appurie- 
nances thereunto belonging, and the reversions, remainders, tolls, in- 
comes, rents, issues, and profits thereof, and also all the estates, 
righte, title, and interests whatsoever, as well at law as in equity, of 
the said party of the first purt of, in, and to the same: 

To have and to hold all and — — the premises, rights, fran- 
chises, property, real and personal, aforesaid, with the appurtenances, 
unto the said Ashbel Green and William Bond, trustees, the parties 
of the second part, aud the survivor of them and their heirs, succes- 
sor or successors or assigns, in trust, however, for the person or per 
sous, firm or firms, and bodies politic or corporate who shall at any 
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time become and be from time to time the purchasers or holders or 
owners of the said bonds or any or either of them, and for the purposes 
and on the conditions expressed ; subject, however, to the possession 
and management of said railroad and property, including rents, in- 
comes, issues, and profits aforesaid bv said party of the first part, its 
successors or assigns, so long as no default shall be made in the pay- 
ment of either principal or interest of the bonds or any of them, 
and so long as said party of the first part shall well and truly ob- 
serve, keep, and perform all and singular the covenants and condi- 
tions in said bonds and in this indenture expressed to be observed, 
kept, or performed by or on behalf of said party of the first part. 

And it is declared that the trusts, uses, purposes, and conditions 
upon which the premises, rights, franchises, and property, real and 
personal, aforesaid are conveyed to and are to be had, held, and dis- 

of by the said parties of the second part are as follows—that 
is to say: 

First. The party of the first part shall make and execute and the 
trustees, parties of the second part, shall certify or countersign of the 
bonds to be secured hereby an aggregate amount equal to the amount 

of five million five hundred thousand dollars, and no greater 
1843 amount of such bonds shall be issued by the party of the first 

part or countersigned by the said trustees under this inden- 
ture of mortgage or deed of trust. : 

Second. Until default shall be made in the payment of principal 
or interest of the said bonds or some of them or until default shall 
be made in respect to something by these presents required to be 
done, observed, performed, or kept by the party of the first part the 
said party of the first part shall be suffered and permitted to pos- 
sess, manage, operate, and enjoy the said hereinbefore-described 
franchises, property, railroads, and every part thereof, with the 
equipments thereof and the appurtenances thereunto belonging, 
and to take and use the tolls, incomes, rents, issues, and profits 
thereof in the same manner and with the same effect as if this deed 
had not been made; and the party of the first part shall also have 
full power from time to time to dispose of, according to its discre- 
tion, such porticn of the equipment, machinery, and implements at 
any time held or acquired for the use of the said railroad as may 
have become unfit for such use, replacing the same by new, which 
shall then become subject to the operation of these presents, and 
which shall be expressly conveyed to said trustees, subject to such 
operation, on their demand. 

Third. If the party of the first part shall well and truly pay the 
principal of the said bonds and every of them and all interest thereon 
when the same shall become payable according to the tenor of the 
said bonds and the coupohs issued therewith, and shall well and 
truly observe, perform, and keep all and singular the several things 
herein required to be by it performed or kept according to the true 

intent and meaning of of these presents, then and in that case all 
the estate, right, title, and interest of the said parties of the second 
part, their heirs, successor, or successors, in the trust hereby created 
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shall cease, determine, and become void; otherwise the same shall 
be and remain in full force and virtue. | 
Fourth. In case default shall be made in the a em of any in- 
terest or any of the aforesaid bonds, issued or to be issued, according 
to the tenor hereof or of the coupons thereto annexed, or in 
1844 any requirement to be done or kept by the party of the first 
part, aud in case such default shall continue for the period of 
six months, it shall be lawful for the said trustees, the parties of the 
second part, personally or by their attorney or agent, to enter into 
or upon all and singular the railroads and premises hereby con 
or intended to be conveyed and each and every part thereof, and to 
have, hold, and use the same, operating by their superintendants, 
managers, receivers, or servants, or other attorney or agent the said 
railroad and conducting the business thereof, and making from 
time to time all repairs and replacements and such useful altera- 
tions, additions, and improvements thereto as may seem to them to 
be judicious, and collect and receive all tolls, freights, incomes, rents, 
issues, and profits of the same and of every part thereof, and, after 
deducting the expenses of operating the said railroad and conduct- 
ing its business and of all the said repairs, replacements, alterations, 
additions, and improvements, and all payments which may be made 
for taxes, assessments, charges, or liens prior to the lien of these 
presents upon the said railroads and premises or any part thereof, 
to apply the moneys arising as aforesaid to the payment of interest 
upon said bonds in the order in which said interest shall have be- 
come or shall become due ratably to the persons holding the cou- 
pons evidencing the right to such interest, and, after paying all 
interest which shall have become due, to apply the same to the satis- 
faction of the principal of the said bonds which may be at that time 
due and unpaid ratably and without discrimination or preference. 
Fifth. In case default shall be made as aforesaid, or in case de 
fault shall be made in the payment of the principal of any of 
the said bonds or any part thereof, and in case any such ult 
shall continue for the period of six months, it shall be lawful for the 
said trustees, the parties of the second part, after entry as aforesaid or 
other entry, or without entry, personally or by their attorney or agent, 
to foreclose the equity of redemption to the property — conveyed 
by judicial intervention or legal proceedings, or to sell and dispose of 
all and singular the railroad and premises hereby conveyed 
1845 or intended so to be, or any part of the same, from time to 
time, at public auction, at the front door of the court-house, 
in the city of Grand Haven, in the county of Ottawa, in said State 
of Michigan, and at such time or times as they may appoint, havi 
first given notice of the time and place of such sale or sales by 
vertisements to be published not less than once a week for twelve 
successive weeks, in one or more newspapers printed in the city of 
New York, in the Stute of New York, and in the county of Ottawa, 
in the State of Michigan, aforesaid, und whereever else and as ro- 
quired by law, and to adjourn the said sale or sales from time to 
time in their discretion, and if so adjourning to make the same at 
the time = to which the same may be so adjourned, and 
99—181 
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upon any such sale to make and deliver to the purchaser or pur- 
chasers of the property so sold good and sufficient deed or deeds in 
the law for the same; which sale, made as aforesaid, shall be a per- 
petual bar, both in law and equity, against the party of the first 
part and all persons or corporations whomsoever lawfully claiming 
or to claim the said railroads and premises so sold or any part 
thereof by, from, through, or under it; and, after deducting from 
the proceeds of any such sale just allowances fur all disbursements 
and expenses of the said sale, including attorney’s and counsel fees 
of ten thousand dollars, and all other expenses, advances, or liabili- 
ties which may have been made or incurred by the said trustees in 
operating and maintaining the said railroad or in managing its 
business while in possession, and all payments which may have 
been made by it for taxes or assessments on the said premises or 
any part thereof, as well as compensation for their own services, to 
apply the said proceeds to the payment of the principal of such of 
the aforesaid bonds as may be at that time unpaid, whether or not 
the same shall previously have become due, and of the interest 
which shall at that time have accrued on the said principal and be 
unpaid, without discrimination or preference, ratably to the aggre- 
gate amount of such unpaid principal and accrued and unpaid in- 
terest; and if, after satisfaction thereof, a surplus of the said 

1846 proceeds shall remain, to pay over the same to the said party 
of the first part, or to whomsoever may be lawfully or equi- 

tably entitled to receive the same, or as some cuurt of competent 
jurisdiction shall direct; and it is hereby declared that the receipt 
of the said trustees shall be a sufficient discharge ta the purchaser 
or purchasers of the premises for his or their purehase- money. and 
that such purchaser or purchasers, his or their heirs, executors, ad- 
ministrators, or assigns, shall not, after payment thereof and having 
such receipts, be liable to see to its being applied upon or for the 
trusts and purposes of these presents or in any manner whatsoever 
be answerable for any loss, misapplication, or non-application of 
such — or any part thereof, or be obliged to inquire 
into the necessity, expediency, or authority of or for any such sale. 
Sixth. In case any default shall be made in the payments of any 
of the said coupons or semi-annual interest upon any of the afore- 
said bonds at the time and in the manver designated in the coupons 
issued therewith, provided the said coupon has been presented and 
the payment of the interest therein specified has been demanded, 
and in case such default shall continue for the period of six months 
after the said coupon shall have become due and payable, then and 
thereupon the principal of all the bonds secured hereby shall, at the 
election of the trustees, the parties of the second part, become,im- 
mediately due and payable, anything contained in the said bonds to 
the contrary notwithstanding ; but a majority in interest of the hold- 
ers of said bonds may, by an instrument in writing, signed by such 
majority, before the interest in arrears shall be paid, instruct the 
trustees to declare the said principal to be due or to waive the right 
so to declare on such terms and: conditions as such majority shall 
deem proper, or may annul or reverse the election of the trustees, 
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provided that no action of the trustees or bondholders shall extend 
to or be taken to affect any subsequent default or to impair the right 
resulting therefrom. 
Seventh. The party of the first part shall, from time to time and 
at all times hereafter and as often as hereunto requested by the 
trustees, the parties of the second part, execute, deliver, and 
1847 acknowledge all such further deeds, conveyances, and assur- 
ances in law for the better assuring the trustees upon the 
trusts herein expressed, the said railroad and the equipments and 
appurtenance- hereinbefore mentioned or intended to conveyed, and 
all franchises now held or hereafter acquired, as by the trustees or 


by their counsel learned in the law shall be reasonably advised, de- 


vised, or required. 

Eighth. The trustees shall have full power in their discretion, upon 
the written request of the party of the first part, to convey, by way 
of release or otherwise, to the persons designated by the said com- 
pany any lands acquired in any way or held for sale for the pur- 
— of stations, depots, shops, or other buildings, or which may 
vave been held for a sup-ly of fuel, gravel, or other materials, pro- 
vided, however, in each case that in the judgment of the trustees 
such land shall not be necessary for use in connection with the said 
railroad ; and also to convey, as aforesaid, on like request, any lands 
not occupied by the track which may have become disused by reason 
of a change of the location of any station-house, de shop, or 
other building as the said company may deem it expedient to disuse 
or abandon by reason of such change, and to consent to any such 
change and to such other changes in the location of the track, de- 
pots, or other buildings as in their judgment shall have become ex- 
pedient, and to make and deliver the conveyances necessary to carry 


the same into effect; but any lands which may be acquired for per- 


manent use, in substitution for any so released, shall be vested in 
the trustees upon the trusts of these presents, and no property shall 
be released or conveyed which in the judgment of the said trustees 
shall be essential or material to the security of the aforesaid bonds. 


Ninth. At any sale of the aforesaid property or any part thereof 


made to enforce the lien created by these presents, pursuant to the 
ower herein granted or by judicial authority, the said trustees may 
id for and purchase, or cause to be bid for and purchased, the prop- 
erty so sold on behalf of all the holders of the bonds secured hereby 
then outstanding in the proportion of the respective interests 

1848 of such holders, provided they shall be requested by the 
holders of a majority of said bonds so to do, and provided 

that if all the property hereby conveyed be sold as aforesaid the 
price at which the purchasers herein authorized may be made shall 
not exceed the whole amount of the bonds then outstanding. with 
the interest accrued thereon, in behalf of which the sai¢ — 
shall be made, together with the expenses of sale, and if but a por- 


tion of the said property shall be sold it shall be at such price as. 


shall be in the judgment of the trustees reasonable. 
Tenth. It is hereby declared and agreed that it shall be the duty 
of the trustees, upon proper indemnification against costs, com- 
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pensation, and expenses, to execute the power of entry hereby 
granted or the power of sale hereby granted, or both, or to take ap- 

ropriate proceedings in equity or at law toenforce the rights of the 
— under these presents upon requisition in writing, as 
hereinafter specified, viz: 

1. If the default be as to the interest or principal of any of the 
bonds aforesaid, such requisition upon the said trustees shall be b 
holders of not less than twenty-five per centum of the said bonds 
then outstanding, and upon such requisition it shall be the duty of 
the trustees to enforce the rights of the bondholders under these 
presents by entry, sale, or legal proceedings, as it, being advised by 
counsel learned in law, shall deem most expedient for the interest of 
all the holders of the said bonds. 

2. If the default shall be in the omission to comply with any 
other provision lierein contained to be performed or kept by the said 

arty of the first part, then and in such case the requisition shall 
— by the holders of fiſty per centum of tlie bonds then outstanding. 

But it is expressly understood that such duty of the trustees shall 
be at all times subject to the power hereby declared of a majority in 
interest of the holders of the said bonds by requisition in writing, 
signed by such majority, to instruct the said trustees to waive such 
default, or, upon adequate indemnity as aforesaid, to enforce their 
rights by reason thereof: Provided, That no action of the trustees 

or bondholders or both in waiving such default or otherwise 
1849 shall extend to or be taken to affect any subsequent default or 
to impair the results arising therefrom. 

Eleventh. It is hereby expressly agreed that in case of the 
resignation, — or removal of any trustee, then the party of 
the first part and the remaining trustees are hereby empowered to 
appoint a successor to fill such vacancy; and if said parties neglect 
to make such appointment or cannot agree, then said party of the 
first part is hereby empowered to apply to any court of record in the 
State of Michigan of competent jurisdiction to appoint a suitable 
person or corporation to fill the vacancy created in manner afore- 
said, and that such person or corporation so appointed trustee on 
his or its acceptance of such appointment shall have and possess 
and be vested with the same rights and power as trustee as he or it 
would have had and possessed or been vested with had heor it been 
originally made a party of second part hereto, and shall perform the 
same duties in all respects, and until such appointment shall be so 
made in manner aforesaid, and notwithstanding any vacancy as 
aforesaid, said remaining, surviving, acting, or competent trustee 
shall have full power and authority to execute each and all the 
trusts hereby created, and his acts in the premises shall be as legal, 
valid, and effectual in all respects and to all intents and purposes as 
if the same had been done and performed by both parties hereto of 
the second part. 

And in case such appointment shall be made in manner aforesaid, 
the said party of the first part hereby covenants to make, execute, 
and deliver such other or further instruments, deeds, indentures, or 
assurances as may be necessary to enable the person or persons or 
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corporation appointed to execute the trusts hereby created and de- 
clared as fully and perfectly in all respects as he or they could have 
executed the same if originally made a party or parties of the second 
part to this indenture. 

Twelfth. It is mutually agreed that the term or words trustees ” 
and “said trustees,” as used in this indenture, shall be held and con- 
strued to mean the tru tee for the time being, whether all or any be 

original or new, and whenever a vacancy shall exist to mean 
1850 the continuing trustee, and such trustee shall, during such 
vacancy, be possessed of and be competent to exercise all 
powers granted by these presents to the parties of the second part. 
_ Thirteenth. It is further agreed that the said trustees shall not be 
answerable for any agent employed by them, nor for anything ex- 
cept gross negligence or willful default in the discharge of their 
duties, nor shall either of said trustees be answerable for the acts, 
omissions, neglects, or defaults of the other. 

In witness whereof the said purty of the first part has caused these 
presents to be executed by its president and attested by its secre- 
tary and its corporate seal to be hereto affixed, and the parties of 
the second part have hereto set their hands and seals as evidence of 
the acceptance of the within trust, the day and year first above men- 


tioned. 
(Signed) THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
4 By EDWARD L. CRAW, President. 
ttest : 


SEAL. ASHBEL GREEN, 
SEAL. WILLIAM BOND, 
Trustees. 


Signed, sealed, and delivered in 1 of— 
WILLIAM H. CLARKSON. 
JOHN J. McCOOK. 


— DWIGHT KLINCK, Seereiary. 


Srark oF New Vonx, . 
City and County of New Pork, 


Be it remembered that on this twenty-first day of May, A. D. 1873, 
before me, William H. Clarkson, a commissioner of the State of 
Michigan in and for the State of New York, residing in said city of 
New York, personally appeared Edward L. Craw, the president of 
The Chicago, Saginaw and Canada Railroad Company, and Dwight 
Klinck, the secretary of the same company, to me respectively 2 

sonally known to be such, who, being by me severally duly 
1851 sworn, did depose and say that he, said Edward L. Craw, re- 

sided in the State of Michigan; that he, said Dwight Klinck, 
resided in the said State; that he, said Edward L. Craw, was the 
president and he, Dwight Klinck, was the secretary, of the said com- 
pany; that they know the corporate seal of said company; that the 
seal affixed to the foregoing instrument is such corporate seal ; that 
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it was so affixed thereto by order of the board of directors of said 
company, and that they, the said Edward L. Craw and Dwight 
Klinck, signed their names thereto by the like order as president 
and secretary of said company, respectively, and further acknowl- 
edged the saine to be their own act and deed and the act and deed 
of said company. 
In witness whereof I have hereunto set my hand and affixed my 

official seal this twenty-first day of May, A. D. 1873. 

[seaL.] (Signed) WILLIAM H. CLARKSON, 

: Commissioner for Michigan in New York, 

117 Broadway, New York. 


Srark oF New York, N a 
City and County of New York, 


Be it remembered that on this twenty-first day of May, in the 
year eighteen hundred and seventy-three, beſore me, a commissioner 
of the State of Michigan residing in New York, personally came 
Ashbel Green and William Bond, known to me to be the grantees 
in the within conveyance named, and I having first made known to 
them the contents thereof, they severally acknowledged to me that 
they signed, sealed, and delivered the same as their voluntary act 
and deed for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this twenty-first day of May, A. D. 1873. 

[seAL.] (Signed) WILLIAM H. CLARKSON, 
Commissioner for Michigan in New York, 
117 Broadway, New York. 


1852 On motion of F. A. Nims, it was unanimously ‘resolved 

that the account of J. H. McChesney “ for amount expended 
in organization of this company within the last year and moneys 
advanced,” amounting to the sum of two thousand dollars ($2,000), 
be allowed, and that the treasurer be, and he is hereby, authorized 
and instructed to pay the same. 

On motion of F. A. Nims, it was unanimously resolved that the 
account of Wm. H. Bradford“ for amount expended in organization 
of this company and moneys advanced,” amounting to the sum of 
two thousand dollars ($2,000), be allowed, and that the treasurer be, 
and he is hereby, authorized and instructed to pay the same. 

On motion of J. H. McChesney, it was unanimously resulved that 
the account of E. L. Craw “ for services and amount expended in pre- 
paring report, examination of route, &., prior to the organization of 
this company,” amounting. to the sum of ten thousand dollars 


($10,000), be allowed, and that the treasurer be, and he is hereby, au- 


thorized and instructed to pay the same. 
On motion of Wm. H. Bradford, it was unanimously resolved that 
the account of E. L. Craw, embracing the salary of the president, 


_ solicitor, and secretary from January Ist to May Ist, 1873, and other 


expenses incurred, amounting to the sum of seventeen thousand five 
hundred eighty-five & 5 dollars ($17,585.81), be allowed, and 
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that the treasurer be, and he is hereby, authorized and instructed to 
pay the same. 

On motion of J. H. McChesney, it was unanimously resolved that 
the salary of F. A. Nims as solicitor for this company from and 
after May Ist, 1873, shall be the sum of six thousand dollars ($6,000) 
per year. 

On motion of J. H. McChesney, it was unanimously resolved that 
the salary of E. L. Craw as president of this company from and 
after May Ist, 1873, shall be the sum of twelve thousand dollars 
($12,000) per year. 

On motion, adjourned subject to the call of the president. 

EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. 


1858 At a special meeting of the board of directors of the Chi- 
cago, Saginaw and Canada Railroad Company duly called 
* the president and held at the Hoffman Honse, in the city of New 

ork, on the 20th day of June, A. D. 1873. 

Present: E. L. Craw, F. A. Nims, J. H. McChesney, Wm. H. Brad- 
ford, and Dwight Klinek, directors. 

On motion of Wm. H. Bradford, it was unanimously resolved 
that the president of this company, J. H. McChesney, and F. A. 
Nims be, and they are hereby, constituted and appointed the execu- 
tive committee of this board. | 

On motion of Wm. H. Bradford, it was unanimously resolved 
that the executive committee shall have power and it shall be its 
duty to sell and dispose of the bonds authorized to be issued for pur- 
poses of construction and equipment for such prices and on such 
terms as they may deem best for the interests of the company ; to 
sell and dispose of or with-old, if it deem best, the unsubscribed 
shares of the capital stock of the company; to make such contracts 
in behalf of the — as it may judge advisable for the construc- 
tion and equipment of the road, purchase of material, right of way; 
to make leases of or enter into running or traffic arrangements with - 
other roads; to employ such officers and agents as it may consider 
necessary not already provided for by this board, and fix their com- 
pensation ; to audit all bills and accounts and allow or disallow the 
same; to draw orders on the treasurer, make bills and notes or other 
contracts in behalf of the company, and in general to do any and all 
acts that in its juégment may best promote the interests of the com- 
pany and of the stockholders: for all which purposes it shall have 
authority to use the company’s seal and to require the proper officers 
of the company to execute such contracts, leases, bills, bonds, notes, 
mortgages, releases, receipts, and other writings as it may determine. 
In the discharge of these duties — puwers it shall have authority to 
delegate any portion thereof to any one or more of its meinbers. 

On motion, adjourned subject to the all of the president. 

| EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. 
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1854 Proceedings of a meeting of the stockholders of the Chicago, 

Saginaw and Canada Railroad Company held at the office 

of the company, in the town of Fruitport, county of Muskegon, 
Michigan (June 30th, 1873). 


Meeting of stockholders was duly called to order by the president 
of the company, at the hour of twelve o’clock noon, who read the 
call convening the meeting, which is as follows: 


Notice of Stockholders’ Meeting. 


The Chicago, Saginaw and Canada Railroad Company. 


A meeting of the stockholders of the Chicago, Saginaw and Can- 
ada Railroad Company will be held at the company’s office, in Fruit- 
port, Michigan, Monday, the 30th day of June, 1873, at the hour of 
twelve o’clock, noon, for the purpose of voting upon certain amend- 
ments to the articles of association of said company, to be then and 
there submitted, and for the transaction of such other business as 
may be deemed necessary or advisable. 

By order of the board of directors: 

DWIGHT KLINCK, Secretary. 


Fruitport, Mich., May 15th, 1873. 


On a call of the stockholders it appeared that more than two- 
thirds of the stockholders of the company were present either in 
person or by proxy, sixteen hundred and eighty shares of the sub- 1 
scribed stock being so represented. * a 

The secretary submitted affidavits of the due publication of the 
call convening the meeting, which were as follows: 


STATE OF MICHIGAN, ; 
County of Wayne, 


J. H. Donaldson, of the city of Detroit, in said State and county, 
being duly sworn, deposes and says that the annexed notice has 
been duly published in the Detroit Free Press, a newspaper pub- 1 
lished and circulated in said State and county, once in each day for 
six successive weeks, and that the first publication thereof was on | 
the 18th day of May, A. D. 1873; that he is one of the printers of 
said newspaper, and that he knows well the facts stated therein. 

(Signed) J. A. DONALDSON. 


1855 Sworn to and subscribed before me this 30th day of July, 
A. D. 1873, at said city and county. 
(Signed) GEO. G. F. CAMPBELL, . 
Notary Public, Wayne County, Mich. 


tie tei ee ee — 


STATE OF MICHIGAN, N sas 
County of Muskegon, { *’ 


Geo. C. Rice, being duly sworn, deposes and says that he is the 
printer of the Muskegon Chronicle, a newspaper published and cir- 
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culated in said county of Muskegon; that the annexed notice has 
been duly published in said paper at least once in each week for six 
successive weeks, and that the first publication thereof was on the 
22nd 8 of May, A. D. 1873. 

i 


4 gned) GEO. C. RICE. 
a and subscribed to before me this 28th day of July, A. D. 
Signed) DWIGHT KLINCK, 


Notary Public for Muskegon County, Mich. 


Notice of Stockholders’ Meeting. 
The Chicago, Saginaw and Canada Railroad Company. 


A meeting of the stockholders of the Chicago, Saginaw and Canada 
Railroad Company will be held at the company’s office, in Fruitport, 
Michigan, on Monday, the 30th day of June, 1873, at the hour of 
twelve o’clock, noon, for the purpose of voting upon certain amend- 
ments to the articles of association of said company, to be then and 
there submitted, and for the transaction of such other business as 
inay be deemed necessary or advisable. 

By order of the board of directors : 

DWIGHT KLINCK, Secretary. 


Fruitport, Mich., May 15, 1873. 


The secretary then read the resolution of the board of directors 
adopted at a meeting duly held on the 15th day of May, A. D. 
1873 which resolution was as follows: 

Resolved, That a special meeting of the stockholders of 
1856 this company be held at the company’s office, in * 
Michigan, on Monday, the 30th day of June, A. D. 1873, at 
the hour of twelve o’clock, noon, for the purpose of submitting to 
4 the stockholders aforesaid the following proposed amendment to 
| article V of the articles of association—that is to say: 


Article V. 


This corporation is organized ſor the purpose of and intention of 
constructing, operating, and maintaining a railroad from the city 
of Grand Haven, in the county of Ottawa, Michigan, through the 
county of Muskegon, by way of Fruitport, through the counties of 
Newaygo, Kent, Montcalm, Gratiot, Saginaw, Tuscola, Genesee, La- 
peer, Macomb, to the city of St. Clair, in the county of St. Clair, State 
aforesaid, the length of which shall be two hundred and twenty 
miles, as near as may be. 

On motion, article V, as proposed to be amended by said resolu- 
tion of the board of directors, was duly submitted to a vote of the 
stockholders for adoption or rejection and was duly adopted by a 
vote of more than two-thirds of the stockholders of the company, 
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sixteen hundred and eighty shares of the subscribed stock voting 
for such adoption. 

On motion, the president and secretary were directed to prepare 
and execute under the seal of the company amendatory articles of 
association in accordance with the action of this stockholders’ meet- 
ing and cause the same to be filed in the office of the secretary of 
state. 

On motion, tlie following were unanimously adopted as the— 


By-Laws of the Chicago, Saginaw and Canada Railroad Company. 


Officers. 


Stcrion 1. The officers of this company shall consist of a presi- 
dent, treasurer, solicitor, and secretary, to 4 chosen by the board of 
directors, and they shall hold their offices, respectively, during the 
pleasure of said board, and said board shall have power to fix the 
salaries of said officers. 

President. 


SEcTION 2. It shall be the duty of the president to preside at the 
meetings of this company, and he shall have the power, at 
1857 his discretion, to call special meetings of the board of di- 
rectors. 
Treasurer. 


Section 3. It shall be the duty of the treasurer to safely keep and 
account for all the bonds, monies, notes, and other evidences of in- 
debtedness belonging to this company, and he shall not use or dis- 
pose of said bonds except as authorized by the board of directors or 
the executive committee of this company, and shall not pay out any 
monies of the company except on proper vouchers, duly approved 


by the executive committe or a majority thereof or by authority of 


the board of directors. 
: Secretary. 


Section 4. It shall be the duty of the secretary to keep the rec- 
ords of this company and to properly attest, under seal, any and all 
papers, contracts, and documents of this company duly authorized 

y the stockholders, directors, or executive committee. 


Eligibility to office. 


Section 5. No person not a stockholder in this company shall be 
eligible to the office of president, treasurer, secretary, or director. 


Meeting of stockholders. 


Section 6. The annual meeting of the stockholders of this com- 
‘pany shall be held in the city of Grand Haven, Michigan, or at 
such other place in said State as the board of directors may lawfully 
designate ou the — day of —— at the hour of ten o’clock in the 
forenoon for the election of directors and for the transaction of such 
other business as may properly come before them. | 


e Je a 
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Quorum of directors. 


Section 7. A majority of the actual directors of this compan 
shall constitute a quorum of the board for the transaction of - 
ness. 

Directors’ meetings. 

Section 8. A majority of the board of directors may convene at 
any time or place for the transaction of any corporate business 
properly belonging to said board. 


Directors may create officers ond fill vacancies. 


Section 9. The board of directors, at any meeting of the same 
shall have power to create any office and to choose a n to fill 
the same and fix the salary to be paid, and shall likewise have 
power to fill any vacancy in said board occasioned by resignation, 
death, or other disqualification. 


1858 Executive committee. 


Section 10. There shall be appointed by the board of directors an 
executive committee, consisting of three persons, members of said 
board, whose powers and duties shall be from time to time prescribed 
and fixed by the board of directors, said board to have the power of 
appointment and removal of same. 


Subscriptions to & issuing of stock. 


Srction 11. Subscriptions to the capital stock of this company 
may be received by the executive comsnittee, but no certificates of 
stock shall be issued until said stock shall have been paid in full. 


Unsubscribed capital stock. 


Section 12. The unsubscribed capital stock of this company shall 
be issued to such persons and in such amounts as the executive com- 
mittee or board of directors may designate or see fit. 


Amendments. 


Section 13. These by-laws may be altered, amended, or re-cinded 
at any meeting of the stockholders of this company by a vote of the 
majority of said stockholders present. 


On motion, the stockholders’ meeting adjourned sine die. 
EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. 


1859 At a special meeting of the board of directors of the Chi- 

cago, Saginaw and Canada Railroad Company — called 

— hel Na their office, in Fruitport, Michigan, on the day of 
uly, 1873. 

Present: E. L. Craw, F. A. Nims, E. P. Ferry, Wm. H. Bradford, 

and Dwight Klinck, directors. 
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On motion of F. A. Nims, Edward P. Ferry, of Grand Haven, 
Michigan, was unanimously elected a director of this company to 
fill the vacancy occasioned by the resignation of Amos C. Barstow, 
which was duly accepted under the same motion unanimously as 
tendered in writing. 

On motion of Wm. H. Bradford, John O’Byrne, of Philadelphia, 
Pennsylvania, was unanimously elected a director of this company 
to fill the vacancy occasioned by the resignation of Earl P. Mason. 

On motion of J. A. Nims, the resignation of Amos C. Barstow as 
treasurer of this company was unanimously accepted. 

On motion of F. A. Nims, Edward P. Ferry, of Grand Haven, 
Michigan, was unanimously elected treasurer of this company in 
place of Amos C. Barstow, resigned. 

On motion, it was unanimously resolved that the salary of the 
treasurer of this company shall be the sum of six thousand dollars 
per vear from the 28th day of July, A. D. 1873. 

On motion, the secretary was instructed to notify Amos C. Bar- 
stow, of Providence, Rhode Island, of the acceptance by this board 
of his resignation as treasurer and the election of Edward P. Ferry 
as his successor, and to request said Barstow to surrender and turn 
over to Edward P. Ferry, treasurer, all monies, books, vouchers, and 
others papers he may have in his possession by virtue of his office 
as treasurer of this company. 

On motion, adjourned subject to the call of the president. 

EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. 


1860 At a special meeting of the board of directors of the Chi- 
cago, Saginaw and Canada Railroad Company duly called 
by the president and held at their office in Fruitport, Michigan, on 

uesday, August 12th, 1873. 

Present: E. L. Craw, Edward P. Ferry, F. A. Nims, and Dwight 
Klinck, directors. 

On motion of F. A. Nims, it was unanimously resolved that the 
resignation of Wm. Wallace, which was duly tendered as chief en- 
gineer, be accepted, and that B. H. Bryant be, and he hereby is, ap- 
pointed and employed as chief engineer of this company at a salary 
of three thousand dollars ($3,000) per annum from the 13th day of 
August, 1873. 

On motion, adjourned subject to the call of the president. 

EDWARD L. CRAW, President. 


ttest: DWIGHT KLINCK, Secretary. 


Ata special meeting of the board of directors of the Chicago, 
Saginaw and Canada Railroad Company, duly called by the presi- 
dent and held at the office of Edward P. Ferry, in the city of Grand 
Haven, Michigan, on Friday, August 14th, 1873. 

Present: E. L. Craw, E. P. Ferry, Wm. H. Bradford, and Dwight 
Klinck, directors. 

On motion of Edward P. Ferry, it was unanimously resolved 
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‘thousand dollars ($2,000). 
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that the account of E. L. Craw, of this date, amounting to the 
sum of thirty-five thousand five hundred — nine & M dollars 
($35,509.48), be allowed, less the sum of fourteen thousand dollars 
$14,000), allowed as follows, to wit: E. L. Craw, ten thousand dol- 
ars ($10,000); J. H. McChesney, two thousand dollars ($2,000); Wm. 
H. Bradford, two thousand dollars ($2,000), by resolution of the 
board of directors, May 15th, A. D. 1873, and that the treasurer be, 
and he is hereby, authorized and directed to the same. 
On motion, adjourned subject to the call of the president. 
EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. 


1861 At a special meeting of the board of directors of the Chi- 

cago, Saginaw and Canada Railroad Company duly called 
and held at the office of the company, in Fruitport, Michigan, on 
Tuesday, August 19th, A. D. 1873. 

Present: E. L. Craw, E. P. Ferry, Wm. H. Bradford, and Dwight 
Klinek, directors. 

On motion, it was unanimously resolved that the proposition of 
Mess. Thompson, Smith & Co., submitted by them in writing August 
13, 1873, for the construction of the company’s road, be, and the 
same is hereby, accepted, and the solicitor of the company is hereby 
authorized and directed to prepare a contract between said Thomp- 
son, Smith & Co. and this company on the basis of the aforesaid 

roposition, said contract to be executed on behalf of this company 
y the executive committee. 
On motion, adjourned subject to the call of the president. 
EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. 


At a special meeting of the board of directors of the Chicago, 
Saginaw and Canada Railroad — duly called and held at 
— office, in Fruitport, Michigan, on Thursday, Aug. 21st, A. D. 

Present: E. L. Craw, E. P. Ferry, F. A. Nims, J. H. McChesney, | 
Wm. H. Bradford, and Dwight Klinck, directors. 

On motion, it was unanimously resolved that the treasurer be, 
and he is hereby, authorized and instructed to place to the credit of 
Amos C. Barstow, of Providence, Rhode Island, as financial agent 
for this company, subject to said Barstow’s orders, the sum of two 


On motion, adjourned subject to the call of the president. 
EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. 


1862 At a special meeting of the board of directors of the Chi- 

cago, Saginaw and Canada Railroad Company duly called 
and held at the company’s office, in the village of Fruitport, county 
= ne State of Michigan, on the 18th day of February, A. 
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Present : Edward P. Ferry, E. L. Craw, F. A. Nims, and Dwight 
Klinck, directors. | 
On motion, it was unanimously resolved that Joseph Henry ©: 
. McChesney, of the city of New York, be, and he is hereby, consti- 
tuted and appointed the true, sole, and lawful attorney for the Chi- 
cago, Seginaw and Canada Railroad Company, and in the name, 
place, and stead of said company to negotiate and sell in Euro 
the bonds issued under and by virtue of a mortgage, dated the 
twenty-first (21st) — of May, one thousand eiglit hundred and 
seventy-three, for such a price as said attorney — deem most to 
the interest of this company; and this company doth hereby give to 
the said Joseph Henry McChesney full power to do everything 
whatsoever that is requisite and necessary to be done in the premises 
as fully as could be done if said company were personally present 
by its duly constituted officers; — | this company doth further 
hereby give to the said Joseph Henry McChesney full power to ap- 
point and substitute, and to revoke such appointment, any person 


or persons as in his discretion he may think proper to carry out the 
powers and duties herein given, ratifying and confirming all that 


the said attorney of this company or such attorney appointed by 
him shall lawfully do and cause to be done by virtue hereof. 

On motion, it was further unanimously resolved that all the 
acts, contracts, and obligations performed in full or in part or en- 
tered into in any manner in behalf of this company by the said 
Joseph Henry McChesney under and by virtue of a certain power 
of attorney executed on behalf of this company by Edward L. 
Craw, its president, and bearing date the fourteenth day of Novem- 7 

ber, in the year eighteen hundred and seventy-three, are 
1863 hereby fully recognized, sanctioned, ratified, and confirmed 
as the acts, contracts, and obligations of this company. 

On motion, adjourned subject to the call of the president. 

EDWARD L. CRAW, President. 


Attest: DWIGHT CLINCK, Secretary. 


Ata special meeting of the board of directors of the Chicago, 
- Saginaw and Canada Railroad Company duly called by the presi- 
dent and held at the Astor House, in the city of New York, on 
Thursday, the first day of October, A. D. 1874. 
Present: E. L. Craw, F. A. Nims, Joseph H. McChesney, and 
Dwight Klinck, directors. 
On motion, it was unanimously resolved that the agreement made 
and entered into by and between Joseph Henry McChesney as attor- : - 
ney for this company and Daniel E. Sickles, bearing date Septem- 1 
ber 15th, A. D. 1874, be, and the same is hereby, in all respects ap- | 
proved, ratified, and confirmed as the contract of this company. 
On motion, it was unanimously resolved that Joseph Henry 
McChesney be, and he is hereby, authorized and empowered to ex- 
tend his negotiations fora loan for this company to the amount of | 
six hundred thousand dollars, on a like basis that the first one hun- 
dred thousand dollars was obtained by him, in addition to and inde- 
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peudant of the authority vested in him by power of attorney bear- 
ing date February 18th, A. D. 1874. 
On motion, adjourned subject to the call of the president. 
EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. 


1864 At a special meeting of the board of directors of the Chi- 

cago, Saginaw and Canada Railroad Company duly called 
by the president and held at the St. James Hotel, in the city of New 
Tork, on the 7th day of November, A. D. 1874. 

Present: E. L. Craw, J. H. McChesney, E. P. Ferry, and Dwight 
Klink, directors. : 

On motion, it was unanimously resolved that the points of agree- 
ment between the Saginaw Valley & St. Louis Railroad Company 
and The Chicago, Saginaw and Canada Railroad Company entered 
into by the executive committee of the respective companies on the 
15th day of September, 1874, be, and the same is hereby, approved, 
ratified, and confirmed upon the part of this company. 

On motion, it was also unanimously resolved that the entire bonds 
of the company be placed in the hands of the treasurer for the use 
of the company and his receipt given to the secretary therefor. 

On motion, it was further unanimously resolved that the treasurer 
be required to give bonds to the amount of one hundred thousand 
dollars, the same to be approved by the president and attorney of 
the company. 

On motion, it was also unanimously resolved that the president 
and treasurer be, and they are hereby, authorized to arrange with 
the owners of the following notes of this company, to wit: Note 
dated July 8th, 1873, favor Jacob B. Bilheiiner and due four months 
after dute for sixty thousand dollars ($60,000). Note dated March 
12th, 1874, favor J. B. Bilheimer and due November Ist, 1874, for 
fifty thousand dollars ($50,000), for the payment of the interest on 
the suid notes and on extension of the principal upon such terms 
and time as may, in their discretion, be for the best interests of the 
company. 

On motion, meeting adjourned to meet in the city of East Sagi- 
naw, Michigan, on the 19th day of November, A. D. 1874. 

EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. 


1865 The board of directors of the Chicago, Saginaw and Canada 
Railroad Company met, pursuant to adjournment, in the city 
of East Saginaw, on Thursday, November 19th, A. D. 1874. 
Present: E. L. Craw, E. P. Ferry, J. H. McChesney, and Dwight 
Klinck, directors. | 
On motion, edjourned to meet at the Taylor House, Saginaw city, 


on November 20th inst., at one o’clock p. m. 
EDWARD L. CRAW, President. 


Atteet: DWIGHT KLINCK, Secretary. 
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The board of directors of the Chicago, Saginaw and Canada Rail- 
road Company met, pursuant to adjournment, at the Taylor House, 
in the city of Saginaw, Michigan, on Friday, November 20th, at one 
o'clock p. m. 

Present: E. L. Cra w, E. P. Ferry, J. H. McChesney, and Dwight 
Klinck, directors. 

On motion, it was unanimously resolved that E. P. Ferry be, and 
he is hereby, appointed and constituted a committee for the purpose 
— procuring a suitable office ſor the use of this company at Grand 

aven. 

On motion of E. P. Ferry, it was unanimously resolved that Ed- 
ward P. Ferry be, and he is hereby, autliorized to act as the agent 
of this company in procuring right of way into and through the 
city of Grand Haven, upon a route to be approved by the president 
and chief engineer of this company, and for this purpose to pur- 
chase said right of way, and, wherever necessary, to enter into ar- 
rangement with the Michigan Lake Shore railroad or its receiver 
for mutual ownership and occupancy of right of way; also to pro- 
cure from the city of Grand Haven ordinances to cross and occupy 
streets, and, from adjacent owners of property, releases of rights for 
said crossings and occupancy, all to be at the expense of this com- 
pany at its actual cost. : 

On motion, it was unanimously resolved that when this board 

adjourns that it adjourn to meet at the Tremont House, in 
1866 the city of Chicago, on Thursday, the 3rd day of December, 
A. D. 1874, at 9 o’clock a. m. 

On motion, it was unanimously resolved that the proposition of 
the Wrought Iron Bridge Company of Canton, Ohio, dated Saginaw, 
November 20th, 1874, and this day submitted to this board, for 
building a bridge entire for the sum of thirty-three thousand dollars 
($33,000) for this company across the Saginaw river according to the 
directions and specifications of the chief engineer of this company, 
subject to the terms and conditions as to payment included in the 
proposition of said bridge company (and that the attorney and chief 
engineer of this company prepare a contract on the basis of aforesaid 
proposition to be duly executed by this company and said bridge 
company) be, and hereby is, accepted. 

On motion, it was unanimously resolved that the purchase for the 
use of this company by Edward P. Ferry of the following descrip- 
tions of land, viz: “All that certain piece or parcel of land situate 
and being in the city of East Saginaw, county of Saginaw, and State 
of Michigan, and more particularly known and described as follows, 
to wit: All that part of outlot thirty-one (31), which is described as 
follows, to wit: Commencing at a point on the north line of said out- 
lot thirty-one (31) nine hundred and sixteen (916) feet west of its in- 
tersection with Jefferson street, running thence west on said north 
line to the west line of said outlot; thence southerly on the west 
line to the south line of said outlot; thence east on the south line 
to a point eight hundred and sixty feet distant from the intersection 
of the south line of said outlot with Jefferson street; thence north- 
erly to the place of beginuing, containing —, more or less, said 
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plat of Hoyt’s subdivision of the James Riley reserve being of rec- 
ord in the office of the register of deeds for Saginaw county, Michi- 
gan, excepting and reserving therefrom a strip of land for a right of 
way for railroad purposes sixty-six (66) feet in width across said 
above-described premises, said strip of land or right of way to ex- 
tend thirty-three (33) feet to either side of the center line as now 
surveyed for a railroad to be thereon constructed and located over 
and across said described premises; “also all that certain 
1867 piece or parcel of land situate and being in the city of East 
ginaw, county of Saginaw, and State of — — more 
particulary known and described as follows, to wit: All that part of 
outlot nine (9) of Jas. Riley reserve, as p’r the recorded plat of same, 
commencing at a point on the northerly boundary line of said outlot 
nine (9) nine hundred and eighty-seven (987) feet west of its intersec- 
iton with Jefferson street,and running thence westerly along said line 
to the west of said outlot nine (9), thence southerly on the west line of 
said outlot nine (9) to the northwest corner of the Catholic cemetery ; 
thence easterly on the boundary line between said outlot (9) and sai 
Catholic cemetery to the northeast corner of said Catholic cemetery ; 
thence northerly on a straight line to the place of beginning,” is 
hereby confirmed, and the terms and conditions of said purchase 
approved, said Ferry to hold the title to said lands in trust for this 
company. 

On motion, it was unanimously .resolved that this board disap- 
prove the practice of making agreements or contracts without the 
saine be drawn by the attorney of this company or some attorney 
designated by him. 

On motion, it was unanimously resolved that the chief engineer 
of this company be instructed to at once reduce the force and ex- 
pense of his department to the lowest point of expenditure, and as 
fast as the interests of the road will admit make further reduc- 
tions. 


On motion, adjourned. 
EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. 


1868 A meeting of the board of directors of the Chicago, Sag- 
inaw and Canada Railroad Company was convened, pursuant 
to adjournment, at the Tremont House, in the city of Chicago, 
on Thursday, December 3rd, 1874, at 9 o’clock a. m. 
Present: E. L. Craw, E. P. Ferry, J. H. McChesney, and Dwight 
Klinck, directors. 
On motion, adjourned to meet at the same place on Friday, De- 


cember 4th inst., at 9 o’clock a. m. 
EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. 


The board of directors of the Chicago, Saginaw and Canada Rail- 
road Company met, pursuant to adjournment, at the Tremont House, 
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in the city of Chicago, on Friday, December 4th, 1874, at 9 o’clock 
a. m. . 


Present: E. L. Craw, E. P. Ferry, F. A. Nims, J. H. McChesney, 
and Dwight Klinck, directors. 

Minutes of last meeting were read and approved. 

On motion, it was unanimously resolved that the treasurer, E. 
P. Ferry, of Grand Haven, Michigan, and he only, be, and hereby 
is, authorized to have access to the safe occupied by this compan 
in the vaults of the Mercantile Trust Company, 122 & 124 Broad- 
way, New York. 

On motion, it was unanimously resolved that full paid-up stock 
to the amount of ten hundred and fifty dollars ($1,050) each be 
issned to Frederick A. Nims, Edward P. Ferry, Joseph Henry Me- 
Chesney, and Dwight Klinck, respectively, on their reconveyance, 
respectively, to this company of their interest in two hundred shares 
of said stock. 

On motion of F. A. Nims, it was unanimously resolved that a 
full settlement be made with Wm. H. Stevenson up to December 

Ist, 1874, in regard to any work done by him or material fur- 
1869 nished or services rendered in any manner to or for this com- 
a pany, such settlement to be final when approved by this 

rd. ; 

On motion of E. P. Ferry, it was unanimously resolved that 
Mess. Thompson, Smith & Co., of Detroit, be notified by the secre- 
tary of the next meeting of this board, and requested to confer with 
said board in person respecting the articles of agreement made be- 
— this company and said — Smith & Co., August 19th, 
1873. N 5 

On motion of E. P. Ferry, it was unanimously resolved that the 
secretary notify Jacob B. Bilheimer, of Bethlehem, Penn., of the next 
meeting of this board, and request him to appear before this board 
in person at such meeting. 

On motion, it was unanimously resolved that the treasurer of this 
company be, and he is hereby, authorized and directed to place in 
the hands of Joseph Henry McChesney twenty-five hundred of the 
first-mortgage bonds of this company of the denomination of one 
thousand dollars ($1,000) each, said bonds to be taken by said Me- 
Chesney to London, England, to be by bim used and appropriated 
for and in the interest of this company in negotiating a loan or loans 
for this company, said bonds to be properly sccounted for by him or 
returned to this company. 

On motion, it was unanimously resolved that E. L. Craw be, and 
he is hereby, allowed the sum of six thousand dollars for extra serv- 
ices, and that the treasurer be, and he is hereby, authorized and in- 
structed to pay the same. : 

On motion, it was unanimously resolved that the account of E. 
L. Craw on which there is due the sum of thirteen thousand two 
hundred thirty-eight & o dollars (13,238.66) be, and the same is 
hereby, allowed, and that the treasurer be, and he is hereby, directed 
and authorized to pay the same. 

On motion, it was unanimously resolved that Dwight Klinck, 
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secretary of this company, shall receive for his services as sec- 
1870 retary the sum of three thousand dollars ($3,000) per year 
s from December Ist, 1874, until otherwise ordered by this 

On motion, it was unanimously resolved that Dwight Klinek be 
employed as subsidy agent for this company at a salary of twenty- 
tive hundred dollars ($2,500) per annum, from December Ist, 1874, 
until otherwise ordered by this board. 

On motion, it was unanimously resolved that F. A. Nims, solic- 
itor, be, and he is hereby, allowed the sum of six thousand three hun- 
dred thirty-three & 3; dollars ($6,333.31) for extra legal services, 
and that the treasurer be, and he is hereby, directed and authorized 
to pay the same. 

On motion, it was unanimously resolved that the treasurer be, 
and he is hereby, directed and authorized to advance and pry over 
to Joseph Henry McChesney the sum of five thousand dollars 
($5,000), the same to be charged to the account of said McChesney. 

On motion, it was unanimously resolved that the treasurer and 
chief engineer of this — be, and they are hereby, authorized 
und instructed to settle with Wm. H. Stevenson on the basis of the 
said chief engineer's estimates as to amount of work done, materia 
furnished, &c., and the prices to be paid for the same. 

On motion, it was unanimously resolved that Edward P. Ferry, 
treasurer, be, and he is hereby, authorized to procure a loan or loans 
for this company to the amount of fifteen thousand dollars ($15,000), 
and fur that purpose he is hereby authorized to deposit or pledge 
the bonds of this company as collateral security for said loan or 
loans. 

On motion, it was unanimously resolved that E. L. Craw, presi- 
dent, be, and he is hereby, authorized to procure a loan or loans for 
this company to the amount of fifteen thousand dollars ($15,000), 
and that the tregsurer be, and he is hereby, authorized to place in 
the hands of the president, E. L. Craw, bonds of this company to 
be deposited or pledged by said Craw as collateral security for said 

loan or loans. | 
1871 On motion, it was unanimously resolved that the treas- 

urer be, and he is hereby, authorized and instructed to deposit 
in some responsible bank and pledge, as collateral security for the 
faithful performance on the part of this company of the terms and 
conditions of the contract entered into by and between this company 
and the Wrought Iron Bridge Company of Canton, Ohio, sixty — 
thousand dollars ($66,000) in the bonds of this company. 

On motion, adjourned subject to the call of the president. 

EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. 


At a special meeting of the board of directors of the Chi 
Saginaw and Canada Railroad Company duly called and held at the 
office of the treasurer, in the city of Grand Haven, Michigan, on 
Monday, January 11th, 1875. 
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Present: E. L. Craw, E. P. Ferry, F. A. Nims, and Dwight Klinck, 
directors. ä 

On motion, it was unanimously resolved that the president he au- 
thorized to borrow for the use of this company a sum of money not 
exceeding fifty thousand dollars ($50,000) for a period not exceeding 
two years, without interest, and as security be authorized to pledge 
the bonds of this company to the extent of one thousand dollars 
($1,000) for every seven hundred and fifty dollars ($750), such bonds 
to be made a special deposit in some responsible bank or with some 
responsible party, to be surrendered at any time upon repayment of 
the sum borrowed, and that for the use of such amount as may be 
so loaned the company issue to the person furnishing the same cer- 
tificates of paid-up capital stock of this company to the amount of 
such loan, and it may be made a stipulation of such loan on the 

part of this company that if the bonds are not redeemed 
1872 within two years they shall become the property of the par- 
ties furnishing such loan. 

On motion, it was unanimously resolved that the treasurer be 
authorized to place bonds at the disposal of the president, to be 
a — in accordance with the terms of the foregoing resolution. 

n motion, adjourned subject to the call of the president. 
. EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. 


At a special meeting of the board of directors of the Chicago, Sag- 
inaw and Canada Railroad Company duly called by the president 
and held at the Hibbard House, in the city of Jackson, State of 
Michigan, on Wednesday, March 3rd, A. D. 1875. 5 

Present: E. L. Craw, E. P. Ferry, F. A. Nims, and Dwight Klinck, 
directors. 

On motion, it was unanimously resolved that the treasurer be, and 
he hereby is, duly authorized and instructed to place in the hands 
of the president of thiscompany such an amount of the bonds of this 
company as may be required or necessary to carry out any contract 
to be executed by the executive committee of this company for the 
construction of the road of this company or for the purchase of iron 
for the same. 

On motion, adjourned subject to the call of the president. 

EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. 
At a special meeting of the board of directors of the Chicago, Sag- 


- inaw and Canada Railroad Company duly called by the president 


and held at the St. James Hotel, in the city of New York, on Satur- 
day, the 3rd day of April, A. D. 1875. 
Present: E. L. Craw, E. P. Ferry, F. A. Nims, and Dwight Klinck, 


directors. 


On motion, it was unanimously resolved that a certain 


- 1873 agreement entered into by and between Benjamin Richard- 


son, of the city of New York, and this company, duly exe- 


* 


ASHBE!. GREEN AND WILLIAM BOND, 4¢., ET AL. 


cuted by its proper officers and dated March lst, A. D. 1875, and 
also a certain other agreement entered into by and between John A. 
Elwell, of the city of New York, and this company, duly executed 
by its proper officers and dated March 31st, A. D. 1875, be, and the 
sume hereby are, in all respects approved, ratified, and confirmed. 

On motion, Benjamin Richardson, of the city of New York, was 
unanimously elected a director of this company to fill the vacancy | 
occasioned by the resignation of John P. Slater. 

On motion, adjourned subject to the call of the president. 

EDWARD L. CRAW, President. 


Attest: DWIGHT KLINCK, Secretary. : 


Minutes of a special meeting of the board of directors of the Chi- 
cago, Saginaw and Canada Railroad Company duly called by the 
president and held at the Michigan Exchange Hotel. in the eity 
of Detroit, Mich., on Friday, May 28th, 1875. 


Present: E. L. Craw, Benjamin Richardson, E. P. Ferry, and F. 
A. Nims, directors. 

The president stated that by reason of the death of Mr. Dwight 
Klinck the office of secretary of the company was declared vacant, 
and recommended that the board go into an election for a new secre- 
tary. 

Mr. F. A. Nims nominated John A. Elwell, of the city of New 
York, to be secretary of the company, and he, having received a 
unanimous vote, was declared duly elected. 

Mr. Benjamin Richardson moved that a committee be appointed 
to draft suitable resolutions of expressions of sorrow and regret at 
the loss this company has sustained in the untimely and sudden 
death of our esteemed friend and colaborer, Dwight Klinck. 

The president appointed Mr. F. A. Nims and B. Richardson to 
draft such resolutions. 

On motion, it was unanimously resolved that Mr. Benjamin 
1874 Richardson be p-aced upon the executive committee in place 
of J. H. McChesney, who, by reason of his absence in Europe, 

is unable to act. 

On motion, it was unanimously resolved that the Chicago, Nacht. 
naw and Canada Railroad Company lease from Mr. Benjamin Rich- 
ardsun, of New York, his locomotive known as the “ Capt. Ben. Rich- 
ardson No. 1, and also his twenty flat cars and one box car manu- 
factured by the Michigan Cur Company of Detroit, and that the sum 
of three hundred dollars ($300) per month be paid to said Richard- 
son as compensation for the use of said locomotive and cars, and that 
the expenses for keeping and maintaining the same in proper repair 
shall be paid for by the company. 

On motion of F. A. Nims, it was unanimously resolved that the 
president and secretary be authorized to execute a renewal of the 
note of this company for one hundred thousand dollars ($100,000), 
payable to the order of Geo. G. Sickles, which matured April 18th, 
1875, for a period not less than six or more than twelve months, said 
renewed note to be made payable in gold without interest, and that 
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Mr. Benjamin Richardson be authorized to negotiate with Mr. 
Sickles as to the terms upon which such renewal shall be made. 

F. A. Nims and B. Richardson presented the following resolu- 
tions, which, on motion, were unanimously adopted : 

Resolved, That this board learns with profound sorrow of the 
sudden decease of Mr. Dwight Klinck, one of its late members and 
secretary of this company, by shipwreck on the steamer Schiller 
May 7th, 1875; and 

Resolved, That in perpetuation of a testimonial of Mr. Klinck’s 
fidelity to the interests of this company and of the sincere esteem in 
which he was held by each and all of the members of this board 
these resolutions be entered at length on the records of the com- 
pany. 

Resolved, That the secretary be requested to forward a copy of 
these resolutions to the family of the deceased. 

On motion adjourned subject to call of the president. 
EDWARD L. CRAW, President. 


Attest: JOHN A. ELWELL, Scerelary. 


1875 Meeting of the board of directors of the Chicago, Saginaw and 
Canada Railroad Company held at the Pomona House, 
Fruitport, Michigan, July 5th, 1875. 


Present: E. L. Craw, F. A. Nims, E. P. Ferry, Benjamin Richard- 
son, and John A. Elwell, directors. 

On motion of F. A. Nims, John A. Elwell was duly elected a di- 
rector of this company instead of Dwight Klinck, dec’d. F. A. 
Nims moved that the assignment by E. L. Craw, president, of the 
contract between the Cleveland Rolling Mill Company and this 
company to Benjamin Richardson, which assignment being dated 
June Ist, 1875, be, and the same is hereby, ratified and approved ; 
which motion wus unanimously carried. 

On. motion of F. A. Nims, it was resolved that a certain lease 
executed by the president and attested by the secretary of this com- 
many, dated June Ist, 1875, to Benjamin Richardson, of New York, 
be, and the same is hereby, in all respects approved, ratified, and 
confirmed. 

On motion of Benjamin Richardson, it was resolved that twenty- 
five shares of the company’s stock due to said Richardson by the 
company be transferred to John A. Elwell. 

On motion, it was resolved that the treasurer and secretary be, and 
they are hereby, instructed to deposit with Benj’n Richardson one 
hundred of the company’s first-mortguge bonds as additional se- 
curity for monies advanced by him since March 31st, 1875, and that“ 
may be advanced on the iron contract with the Cleveland Rolling 
Mill Company. 

On motion of E. P. Ferry, it was resolved that the funds raised or 
to be raised by the president of the company or acquired from an 
other sources shall * applied first to liquidation of account of J. E. 
Shaw, and next directly to the repayment of Mr. B. Richardson for 
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the amount paid or to be paid to the Cleveland Rolling Mill Co. on 
account of iron contract. 

On motion, it was resolved that the president make report to the 
secretary of all subsity notes received, and make statement of same, 
with the disposition of any that may have been used, and that the 
said subsidy notes be turned over to said secretary fur the benefit of 
the company. 

On motion, it was resolved that the action of the treasurer in the 
application of the funds received in April from the avails of the 
notes of B. Richardson to the payment of commissions, interest, and 
advances made be, and the same is hereby, approved. 

Moved by E. L. Craw that J. E. Shaw, of East Saginaw, be elected 
a — of this company to fill vacancy. Motion unanimously 
carried. 

On motion, it was resolved that the president formally turn 
1876 over to Benjamin Richardson the twenty miles of the com- 
pany’s located and graded road leased to said Richardson 
June Ist, 1875. 
On motion, adjourned subject to the call of the president. 
E. L. CRAW. i 


Attest: JNU. A. ELWELL, Secretary. 


Ata special meeting of the board of directors of the Chicago 
Saginaw and Canada Railroad Company held at the office of F. A. 
Nims, Esqr., at the city of Muskegon, August 3rd, 1875. 

Present: E. L. Craw, E. P. Ferry, F. A. Nims, Benjamin Richard- 
son, and John A. Elwell, directors. 

On motion of Mr. Richardson, it was unanimously resolved that 
the map representing the route of the road through the county of 
Montealm be approved and adopted as the company’s located line, 
signed by the board of directors and filed with the county register, 
and that the following certificates of said act be entered upon the 
company’s record, to wit: This is to certify that this map exhibits 
the locuted and adopted route of the Chicago, Saginaw and Canada 
Railroad Company through the county of Montcalm, State of Mich- 
igan. 

In testimony whereof the railroad company has caused this cer- 
tificate to be signed by a majority of the directors of said company. 

Dated this 3rd day uf August, A. D. 1875. 

(Signed) | E. L. CRAW. 
E. P. FERRY. . 
BENJAMIN RICHARDSON. 
F. A. NIMS. 
JNO. A. ELWELL. 


On motion, it was unanimously resolved that the executive com- 
mittee be instructed to settle with the treasurer of this company at 
as early date as will suit the convenience of the committee and 
treasurer. 

Edward P. Ferry, treasurer, presented the following communica- 
tion : 


* r 
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| To the president and directors of the Chicago, Saginaw and Cauada é 
| Railroad Company. 
GENTLEMEN: I hereby tender my resignation as treasurer of 
your company, the same to take effect as soon as my accounts 
1877 shall be examined and settled and the obligations that I have : 5 
made personally for the benefit of the company be settled or } 


I relieved therefrom. 
Yours truly, EDWARD P. FERRY. 


On motion of Mr. Nims, it was resolved that the communication 
of Edward P. Ferry, as treasurer, be received and his resignation 
accepted as soon as the executive committee have examined his ac- 
counts and settled the obligations that he has made personally for 
the company, and that the executive committee be empowered to 
make such settlement in behalf of the company. 

On motion of Mr. Nims, it was unanimously resolved that Mr. 
Benjamin Richardson, of the city of New York, be elected treasurer 
of this company, the same to take effect as soon as Mr. Ferry’s ac- 
counts as treasurer shall have been duly adjusted by the executive 

committee. 

On motion, it was unanimously resolved that in consideration 
of the sums of money advanced by Benjamin Richardson, of New 
York, for this company and for the sums hereafter to be advanced 
by him for purposes of extention and equipment of the road, as well 
as advances made by him of every nature whatsoever, that an addi- 
tional amount cf three hundred of the company’s first-mortgage 
bonds of one thousand dollars each be conveyed to said Richard- tle¢ 
son, making a total of six hundred of said first-mortgage bonds of 
one thousand dollars each, as collateral security for the repayment to 
him of said sums so advanced, which sums shall bear interest at the 
rate of ten per cent. per annum, payable semi-annually, on the first 
days of January and July of each year. 

On motion of Mr. Nims, it was further unanimously resolved that 
for the purpose of securing to Benjamin Richardson, of the city of 
New York, the repayment of all indebtedness he may acquire 

against this company for money or material furnished for an exten- 
tion of the road of this company to Lakeview or for money advanced 
to the company on any other account, a lease shall be executed to | 
said Richardson by the president of this company, and attested by 
the secretary, of such portion of the road so extended, as well as of 
the railroad bridge across the Saginaw river, when the title to the { 


same shall have passed to the company, and of any portion of the 

company’s road extending easterly therefrom upon the like terms 

and conditions as of the lease from said company to said Richardson 
of date June Ist, A. D. 1875. 

1878 On motion, it was resolved that the president and secretar 
be, and they are hereby, authorized to issue the company s 

— notes to Mr. Benjamin Richardson in settlement with 

im for the use of his locomotive and cars, and for such amounts as 
mentioned in resolution of May 28th, A. D. 1875. 
On motion, it was resolved that the president and secretary be 
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authorized to purchase, upon the most advantageous terms, for the 
company one acre of land at Alma for purposes of right of way. 

On motion of Mr. Richardson, it was unanimously — that 
the president and secretary be, and they are hereby, authorized to 
execute a contract for the purpose of grading, tying, and bridging 

- the company’s located road from its western terminus to Lakeview. 

On motion, it was unanimously resolved that the executive com- 
mittee be, and they are hereby, authorized to take such action in 
> regard to the recall of J. H. McChesney as the loan agent of this 
company as may to them seem best for this company. 

On motion of Mr. Ferry, it was unanimously resolved that the 
president and secretary be instructed to issue to Benjamin Richard- 
son, of the city of New York, certificates for six hundred and twenty- 
five shares of the company’s — stock, as per terms of contraet 
of March 31, A. D. 1875, between this company and said Richard - 
son; also a like amount of same kind of stock us soon as the next 
ten miles of the road shall be completed. Said stock shall be pre- 
ferred stock aud shall draw interest at seven per cent. per annum, 
such interest, however, to be payable only out of the neu surplus of 
the company on the first day of July in each year. 

On motion, adjourned subject to the call of the president. 

E. L. CRAW, President. 


Attest: JNO. A. ELWELL, Secretary. 


| 1879 At a special meeting of the board of directors of the Chi- 
| cago, Saginaw and Canada Railroad Company duly called 4 
tle by the president and held at the Continental Hotel, in the city of 
Philadelphia, on Monday, the eleventh day of October, A. D. 1875. 

Present: E. L. Craw, E. P. Ferry, F. A. Nims, J.O’Byrne, J. E. Shaw 
Benjamin Richardson, and Jno. A. Elwell, directors. On motion of 
Mr. Byrne, it was resolved that there be issued to the following 
sons certificates for their shares of this company’s stock as standing 
opposite to their names, to wit: 


Benjamin Richardson 1,215 shares. 
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2,550 shares. 

On motion of Mr. Ferry, it was resolved that Wm. J. Kelly, of Phil- 

: adelphia, be, and he is hereby, eppointed a director of this company 
in place of William H. Bradford, of Providence, Rh. Island. 

n motion of Mr. Nims, the following preamble and resolution 


were unanimously adopted, to wit: 
102—181 
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Whereas Edward P. Ferry and F. A. Nims have surrendered to 
this company each one hundred and ninety-nine and one-half shares 
of the common stuck of this company, or three hundred and ninety 
shares in the aggregate, and are entitled to receive each one thou- 
sand and fifty dollars in paid-up stock of the company, and they 
each consenting to an allotment of the same, as hereinafter stated: 

Resolved, That there be issued to Edward P. Ferry eleven shares 
and to F. A. Nims ten shares of the full-paid stock of this company. 

On motion of Mr. O’Byrne, it was unanimously resolved that the 
following preambles and resolution be and are hereby approved, 
ratified, and confirmed, to wit: 

Whereas this company did, on the first day of June last, execute 
to Benjamin Richardson, of the city of New York, a lease on a di- 
vision of twenty iniles of its road for the pur of securing the 
repayment of certain advances then made and thereafter to be made 
for the benefit of said company, and did, on the third day of Au- 

ust, A. D. 1875, by its board of directors, authorize a further 
1880 lease of another division of twenty miles to said Richardson 
for security of further advances; and 

Whereas the said Benjamin Richardson has consented to relin- 
quish the security so given and authorized to be given: Therefore 
it is 

Resolved, That in consideration of the relinquishment and sur- 
render by the said Benjamin Richardson of the leases so given and 
authorized as above that it be, and is hereby, agreed on the part of 
this company that the said — — Richardson be, and he is 
hereby, appointed the managing director of this company irrevoca- 
ble and chairman of the executive committee, with power as such as 
the executive officer of this company, until such time as he shill have 
been fully repaid, principal and interest, for all monies by him ad- 
vanced and material or supplies by him furnished to, for, or on ac- 
count of said company, and according to the terms of such payment 
as expressed in the lease or leases aforesaid as if they were still in 
full force and continuance. 

On motion, the following communication was agreed to and reso- 
lution adopted, to wit: 


City oF PHILADELPHIA, October 11th, A. D. 1875. 


The undersigned, stockholders, owning more than two-thirds of 
the stock of the Chicago, Saginaw and Canada Railroad Company, 
do hereby agree to the following resolution and do authorize and 
instruct the board of directors of said company to adopt and continue 
the same in force until the indebtedness of said company to Benja- 
min Richardson, of the city of New York, and John F. Betz, John 
Bower & Co., Richard Penniston, and Charles P. Dietrick, of Phila- 
delphia, are fully paid, viz: 

Resolved, That the executive committee shall have power to sell 
and dispose of the bonds authorized to be issued for purposes of con- 
struction and equipment fer such prices and on such terms as they 
may deem best for the interest of the company; to sell and dispose 
of or with-old, if it deem best, the unsubscribed shares of the capital 


— — 


oe — 4 N 4 8 * — 4 
N 7 


2 5 ra 4 
e ö r R „ * ae 
e . N 1 3 * * kf... ee, ee eee 


stoek of the company; to make such contracts in behalf of the com- 
pany as it may judge advisable for the construction and equipment 
of the road, purchase the material and right of way, and to enter into 
running arrangements with other roads, subject to the approval of 
the board of directors ; to employ such officers and agents as it may 
consider necessary, not already provided for by the board, and to fix 
their compensations, and to make bills and notes in behalf of the 
company; for all of which purposes it shall have authority to use 
the company's seal and to require the proper officers of the company 
to execute such contracts, bills, notes, and other writing as it may 
properly determine in accordance with this resolution. 
The executive committee shall also have power to call meeting of 
the board of directors. 
1881 And the said stockholders do hereby designate and appoint 
the president of said company, Benjamin Richardson, and 
William J. Kelly as the executive committee of this company. 
(Signed) JOHN O'BYRNE. 
JOHN F. BETZ. 
JOHN BOWER & CO. 
C. P. DIETRICK, 
By his att’y, JNO. O'BYRNE. _ 
RICHARD PENNISTON, 
By his att'y, JNO. O'BYRNE. — 
WM. J. KELLY. 
J. E. SHAW. 
EDW’D P. FERRY. 
F. A. NIMS. 
E. L. CRAW. 
JNO. A. ELWELL. 
BENJAMIN RICHARDSON. 


On motion of Mr. Ferry, it was unanimously resolved that John 
A. Elwell be, and he is hereby, appointed auditor of the company, 
and that all bills and accounts shall be examined and allowed or 
disallowed by the auditor. 

He shall also countersign all orders of the executive committee 
on the treasurer ; and— 

Resolved, That the treasurer of this company shall be instructed 
to pay no bills, accounts, or vouchers (except such notes of the com- 
pany as may have heretofore been properly executed by the com- 
pany) unless the same shall have been certified by the auditor. _ 

Resolved, That the secretary be instructed to furnish the treasurer 
with a copy of these resolutions. 

On motion of Mr. Ferry, the following preamble and resolution 
were unanimously adopted: 

Whereas, at a meeting of the board of directors of the Chicago, 
Saginaw and Canada Railroad Company held at the company’s 
office, in the village of Fruitport, county of Muskegon, State of 
Michigan, on the eighteenth day of February, 1874, a resolution 
was passed unanimously appointing Joseph Henry McChesney 
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agent and attorney of said company to sell its mortgage bonds in 
Europe, a copy of which resolution is as follows, to wit: 
Resolved, That Joseph Henry McChesney, of the city of New 
York, be, and he is hereby, constituted and appointed the 
1882 true, sole, and lawful attorney for the Chicago, Suginaw and 
Canada Railroad Company, and in the name, place, and stead 
of said company to negotiate and sell in Europe the bonds issued : 
under and by virtue of a mortgage dated the twenty-first day of 
May, A. D. 1873, for such a price as said attorney may deem most to ‘ 
the interests of this company. 
ij And this company doth hereby give to the said Joseph Henry 
i McChesney full power to do everything whatsoever that is requisite 
and necessary to be done in the premises as fully as could be done 
— said company were personally present by its duly constituted | 
officers. 
And this company doth further hereby give to the said Joseph 
Henry McChesney full power to appoint and substitute and revoke 
such appointment any person or persons as in his discretion he may 
think proper to carry out the powers and duties herein given, rati- 
fying and confirming all that the said attorney of this company or 
such attorney appointed by him shall lawfully do and cause to be 
done by virtue hereof. 

And whereas at a meeting of the board of directors of said com- 
pany held at the city of Muskegon, Michigan, on the third day of 
August, A. D. 1875, the following resolution was passed unanimously : 

Resolved, That the executive committee be, and they are hereby, 
authorized to take such action in regard to the recall of J. H. iz 
McChesney, as the loan agent of this company, as may to them seem 
best for this company: therefore resolved that the power of attor- 
ney executed by virtue of the resolution of this company, bearing 
date the eighteenth day of February, A. D. 1874, be, and the same 
is hereby, revoked and amended, and that all powers under it are 
hereby ended, and that said Joseph Henry McChesney is hereby 
directed to turn over and deliver all of said bonds so placed in his 
hands as attorney and not sold and accounted for at the date hereof 
to the treasurer of this company, the receipt of said treasurer or 
his order being a proper voucher for said McChesney. 

Resolved, That the secretary of this company be instructed to fur- 
nish a copy of this resolution under the seal of the company to said 
treasurer as his authority for demanding and receiving said bonds. 

On motion of Mr. Ferry, it was resolved that whereas on the 
third day of October, A. D. 1874, this company placed in the hands | 
of George G. Sickles, of New York, as collateral security, as appears 
by his receipt of that date, two hundred and fifty of the company’s 
first-mortgage bonds, from No. 451 to No. 700, inclusive : ° 

Resolved, That the said Geo. G. Sickles be, and he is 

1883 hereby, authorized and directed to deliver the said bonds to 

the treasurer of this company, the said contract having been 
terminated and concluded. 

On motion of Mr. Kelly, it was unanimously resolved that for 
the purpose of settling the existing condition of affairs between 


Betz, Bower & Co., Penniston, and Dectrick and this company that 
it is admitted that by virtue of various contracts and advances made 
by the said parties to this company that it owes to the said parties 
the aggregate sum of one hundred and twenty-two thousand dollars, 
with interest upon any overdue notes or obligations from the thir- 
teenth day of August, A. D. 1875; and that the said parties have 
received lawfully as part of a bonus one hundred and twenty bonds, 
of one thousand dollars each, of the first-mortgage bonds of this 
company. The proportionate part of several advances and their 
respective shares of the bonds is a subject-matter of agreement be- 
tween the above-recited parties. Eight hundred shares of the stock 
directed to be issued this day to the said parties have been received 
upon the order of Jacob B. Bilheimer, of Bethlehem, Pa., upon E. 
L. Craw, president of this company, of date July 18th, 1873, which 
order was duly accepted by the said — 

In consideration of the foregoing the said parties have os not 
to, press their claims against the said company unless Benjamin 
Richardson, of New York, shall consent to the same in writing for 
a period of three years from the date hereof, it being, however, un- 
derstood that from and after the first day of May next that all the 
net earnings of the road shall be devoted, first, to the payment of 
interest upon its outstanding bonds; second, to the repayment of 
interest on loans and advances made by Benjamin Richardson, of 
New York, and John F. Betz, John Bower & Co., Richard Pen- 
niston, and Charles F. Dectrick, of Philadelphia. 

On motion of Mr. O’Bryne, it was unanimously resolved that 
one hundred and twenty bonds of one thousand dollars each, first- 
mortgage bonds of this company, be issued to Benjamin Richard- 
son, of New York, as a bonus for advances made and to be made to 
this company. Said bonds shall not be put upon the market or in 
any way negotiated by said Richardson until November first, A. D. 
1877, and that no interest shall be paid upon said bonds so to be 
issued to said Richardson or upon the one hundred and twent 
bonds of this company obtained as a bonus and held by John F. 
Betz, John Bower & Co., Richard Penniston, and Chas. F. Dictrick, 

shall be paid until the first day of November, A. D. 1876, and 
1884 the coupon on said bonds held by these respective parties 
shall be detached and surrendered to the treasurer. 

On motion of Mr. Kelley, it was resolved that one hundred thou- 
sand dollars of the capital stock of this company be issued in equal 
eae wee of $33,333.33 to John F. Betz, John Bower & Co., and 

ichard Penniston in consideration of the advance of one hundred 
thousand dollars made this day, and that stock in like proportion be 
issued to Benjamin Richardson for the advances made by him to 
said company, said stock to be issued upon the completion of the 
road to Lakeview. 

On motion of Mr. Ferry, it was resolved that the treasurer be, and 
he is hereby, instructed that no salaries shall be paid to the officers 
of this company, with the exception of the secretary, out of any 
monies furnished by Benjamin Richardson, John F. Richard 
Penniston, and John Bower & Co., but that any such salaries that 
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may be due may be paid cut of monies that shall be realized from 
the sale of bonds or collection of subsidy notes. 

On motion of Mr. Ferry, it was resolved that the resolution passed 
as appears on page No. 24 of the records of the company, conferring 
certain powers on the executive committee, be, and the same is 
hereby, re-cinded. 

On motion of Mr. Nims, it was resolved that the executive commit- 
tee be requested to secure without delay a right of way from the 
company’s bridge across the Saginaw river to and ucross the Tit- 
tabawassa river as soon as practicable. 

On motion of Mr. Kelly, it was resolved that inasmuch as Mr. 
Richardson is retaining possession of the rolling stock now used by 
the company in his own name and title that he shall contribute his 
pro rate share in cash or its equivalent with Messrs. Betz, Bower, & 
Penniston for the completion of the Chicago, Saginaw and Canada 
railroad from St. Louis, Michigan, to Lakeview, the price of said 
rolling stock being $26,165.00. . 

On motion of Mr. O’Byrne, it was resolved that Captain B. Rich- 
ardson is to bind himself to purchase the iron for the twenty miles 
of road westward to Lakeview at the lowest market price (but not to 
exceed the engineer’s estimate) upon his own individual credit for 
the company, in lieu of his contribution, and to amount of at least 
seventy-five thousand dollars as his contribution to the common 
fund now being secured for the company, said iron to be delivered 

to the company as needed ; no interest charg-able to the com- 
1885 pany save from the date of purchase. 

On motion of Mr. Kelly, it was resolved that upon all occa- 
sions when the officers of this —— are called upon to travel for 
or upon the company’s business the legitimate traveling expenses 
shall be defrayed by the company. 

On motion, a recess was taken until Saturday, October 16th, 1865, 
at 10 a. m.; at which time and at the said Continental Hotel, in the 
said city of Philadelphia, the meeting was duly called to order by 
the president. 

Present: E. L. Craw, F. A. Nims, E. P. Ferry, J. E. Shaw, J. O’Byrne, 
Wm. J. Kelly, and Jno. A. Elwell, directors. 

On motion of Mr. O’Byrne, it was unanimously resolved that inas- 
much as John F. Betz has executed his two promissory notes, to wit, 
one at twelve months, from October 11th, A. D. 1875, for eleven thou- 
sand one hundred and eleven pe dollars, and one at eighteen 
months, from said eleventh day of October, for eleven thousand one 
hundred and eleven po dollars, and that Richard Penniston has 
executed two like notes of same date and amount, and that John 
Bower & Co. have also executed two notes of like amount and date, 
all of suid notes being part of their respective contributions to this 
company ; . 

And whereas the parties so contributing desire to have a settle- 
ment concluded between J. H. McUhesney, late financial agent of 
the company, and this company, be it therefore resolved that the 
above-recited notes be deposited in the hands of John F. Betz, as 
trustee for the company, to be delivered to the treasurer when a set- 


a * 3 * ‘ 23 1 + 4 * * 8 2 5 * N 1 N 
f 5 9 o~ eae fig N * 4 ; E 2 = a * . a ee re 3 
a , 2 
We. 
* 


tlement is made with the said McChesney and a delivery of all the 
bonds in hands to the company, unsold or accounted for, and an 
other unsettled business not now known to the said Betz, Bower 
Co., and Penniston fully settled and adjusted. 

On motion of Mr. Nims, it was resolved that in compliance with 
the request of the executive committee this board do now adjourn, 
to convene at the city of East Saginaw, Mich.,on Tuesday, November 
second, A. D. 1875, at 10 o’clock a. m., for the purpose of ratifying 
the actions of the board at our various meetings in Philadelphia. 

E. L. CRAW, ident. 


Attest: JNO. A. ELWELL, Secretary. 


1886 Proceedings of a meeting of the board of directors of the 
Chicago, Saginaw and Canada Railroad Company duly 

called and held at the Eastman House, in the village of St. Louis, 
Gratiot county, Michigan, Tuesday, November second, A. D. 1875. 


Present: E. L. Craw, E. P. Ferry, F. A. Nims, Wm. J. Kelly, Ben- 
jamin Richardson, and John A. Elwell, directors. 

On motion of Mr. Nims, it was unanimously resolved that all the 
proceedings, resolutions, acts, and doings of the board of directors 
of this company done, transacted, or adupted at a meeting thereof 
held at the Continental Hotel, in the city of Philadelphia, Pa., on 
the eleventh day of October, A. D. 1875, be, and they are hereby, 
a1 and separately duly adopted, ratified, sanctioned, and con- 

rmed. 

On motion of Mr. Kelly, it was unanimously resolved that the 
words “subject to the approval of the board of directors,” as set 
forth in a certain resolution by this board at their meeting 
at the city of Philadelphia, October 11th, 1875, appointing the ex- 
ecutive committee and defining their powers, is hereby declared to 
apply only to any running arrangements which said executive 
committee may make with any other railroad corporation, and not 
to any other part or portion of the aforesaid resolution. 

On motion of Mr. Nims, it was resolved that the annual meeting 
of the stockholders of this company be held at the company’s office, 
in the village of St. Louis, Michigan, on the fourth day of January, 
A. D. 1876, at the hour of two o’clock in the afternoon, for the pur- 
pose of electing directors and transacting any other business that 
the said stockholders may lawfully do. 

On motion, adjourned subject to the call of the executive com- 


mittee. : 
E. L. CRAW, President. 
Attest: JNO. A. ELWELL, Secretary. 


1887 At a meeting of the executive committee of the Chicago, 

Saginaw and Canada Railroad Company held at the East- 

man House, in the village of St. Louis, Gratiot County, Michigan, 
Tuesday, November 2d, 1875. 

Present: Benjamin Richardson, in the chair; E. L. Craw and 

Wm. J. Kelly. 
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On motion, the following resolution was unanimously adopted : 

Resolved, That this committee shall be considered in continuous 
session for the purpose of transacting any ordinary routine business 
of the company, and a majority of said committee, of which the 
chairman shall be one, shall at all times constitute a quorum for the 
transaction of such business; but each member of the committee 
shall be notified of the time and place when any business not 
directly connected with the ordinary and routine business is to be 
considered, and no such business shall be transacted or contract 
made respecting the same until such notice has been given. 
The managing director of the company sball be the chairman of 
such committee and shall see that a record is kept of all business 
transacted by it, which shall be at all proper times subject to the in- 
spection of any of the directors of the company. 

On motion, adjourned. 

BENJAMIN RICHARDSON, Chairman. 


Attest: JNO. A. ELWELL, Secretary. 


At a meeting of the stockholders of the Chicago, Saginaw and 
Canada Railroad Company duly called and held at the company’s 
office, at the village of St. Louis, Tuesday, January 4th, A. D. 1876. 

Present: —— ——. 

The following shares of the company’s stock were duly represented, 
to wit: Benjamin Richardson, 1,215 shares; John F. Betz, 340 shares; 
Richard Peniston, 340 shares; John Bower & Co., 330 shares; John 
A. Elwell, 15 shares; John O’Byrne, 10 shares; E. P. Ferry, 10 
shares, and A. H. Bryant, 10 shares. 

On motion, it was resolved that the present meeting of stockholders 
of the Chicago, Saginaw and Canada Railroad Company be, and is 
hereby, postponed until Tuesday, January 18th inst., at 2 o’clock 
p. m., and at same place. 

On motion, adjourned. 

Attest: JNO. A. ELWELL, Secretary. 


1888 Proceedings of a meeting of the stockholders of the Chicago, 
Saginaw and Canada Railroad Company held at the com- 
gange office, in pursuance of a resolution of stockholders of date 
anuary 4th, A. D. 1876, at the village of St. Louis, Gratiot county, 
Michigan, Tuesday, the eighteenth day of January, A. D. 1876, 
Benjamin Richardson, Esqr., in the chair, who called the meeting 
to order at the hour of 2 p. m. and read the call convening the 
meeting, which is as follows: 


Notice. 
Stockholders’ meeting. 0 


Notice is hereby given that the annual meeting of the stockholders 
of the Chicago, Saginaw and Canada Railroad Company will be held 
at the company’s office, in the village of St. Louis, Michigan, on 
Tuesday, the fourth day of January, A. D. 1876, at two o’clock in 


at ea 


* 1 


the aſternoon, ſor the purpose of electing directors and transacting 
such other business as said stockholders may lawfully do. 
By order of the board of directors: 


JNO. A. ELWELL, Secretary. 
St. Louis, Mich., Nov. 24th, 1875. 


The secretary proceeded to call the stuckholders, and it appeared 
that more than two-thirds of tlie stockholders of the company were 
present either in person or by proxy, to wit, two thousand six hun- 
dred and ee shares; also E. L. Craw and Joseph H. McChesney, 
who represented as follows, namely: E. L. Craw, claiming the right 
to vote on eight hundred and forty shares of the company’s stock, 
stating that he had originally subscribed for 210 shares thereof and 
paid five per centum upon his subscription, and that subsequentl 
thereto he had received by assignment from A. C. Barstow, Rowlan 
Hazard, and Earl P. Mason in all 630 shares, making an aggregate 
of 840 shares of stock: J. H. McChesney, representing that he, hav- 
ing subscribed for two hundred and ten shares of stock of this com- 
pany, clain:ed as a right to vote on said number of shares, he having 
paid five per centum upon the subscription. 

On motion of Mr. Kelly, it was resolved that a committee of two 
be appointed to investigate the validity of the transfers of stock of 
this company to E. L. Craw by Rowland Hazard, A. C. Barstow, and 
Earl P. Mason, &., and the right of J. H. McChesney and E. L. 
Craw to vote on their shares of subscribed stock and not paid for. 

The chairman appointed on such committee Jno. A. Elwell and 
Wm. J. Kelly. 

On motion, it was resolved that a recess be now taken until Wednes- 

day, January 19th, at 8 p. m.; at which time the meetin 
1889 was duly convened at the Eastman House, in said village 
St. Louis, Benjamin Richardson in the chair. 

A majority of the stockholders being present, it was, on motion, 
resolved to take a recess until Thursday, the 20th inst., at one 
o clock p. m., at same place. On motion, adjourned. 


Attest: JNO. A. ELWELL, Seerdary. 
For further proceedings of this meeting see page 65 e al. 


At a meeting of the board of directors of the Chicago, Saginaw 
and Canada Railroad Company convened at the Eastman House, in 
the village of &. Louis, Mich., on Thursday, January 20th, A. D. 
1876, Benjamin Richardson in the chair. : 

Present: E. L. Craw, E. P. Ferry, F. A. Nims, J. E. Shaw, Benja-. 
min Richardson, Wm. J. Kelly, J. H. McChesney, and John A. H- 
well, directors. 

On motion of Mr. Kelly, it was resolved that J. H. McChesney be 
requested to furnish to the board of directors of this company a true 
and correct statement of his doings and transactions while acting as 
the company’s financial agent, and of the disposition made of the 
first-mortguge bonds of the cumpany placed in his custody while in 
Europe. J. H. McChesney thereupon presented to the 2 his 
report J se on motion, was ordered read and placed on 

181 
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On motion of Mr. Kelly, it was resolved that J. H. McChesney be 
requested to deliver to the treasurer of the company all vouchers 
and receipts in his custody for the company’s first-mortgage bonds 
deposited by him in Europe, and for bonds left as collaterals with 
B. F. Stevens, of No. 4 Trafalgar af aver London, England, for se- 
curing a loan of £1,650 0 0, sixteen hundred and fifty pounds ster- 


ling. 

On motion of Mr. Ferry, the following preamble and resolution 
were adopted : 

Whereas J. H. McChesney, late financial agent for the company, 
has made report to this board of his transactions in connection with 
the sale of the bonds of the company, and has turned over to the 
treasurer of the company the bonds in his hands, and also trans- 
fer-ed to the said treasurer the receipts and evidences of bonds held 
in Europe as collateral and in deposit— 

Resolved, That this board approve the acts of the said J. H. Me- 

Chesney as embodied in his report, and will carry out, as far 
1890 as —_ he possible, in good faith the engagements made by 
said McChesney in behalf of this company. 

J. H. McChesney now presented a statement and an account for 
expenses and services rendered in behalf of the company while acting 
as loan agent in Europe, and urging an immediate settlement; and, 
on motion of Mr. Kelly, a committee of three, consisting of B. Rich- 
ardson, E. P. Ferry, and F. A. Nims, were appointed to investigate 
into the merits of the presented claims and > 5 of said McChes- 
ney. and report back to this board. : 

he committee so appointed retired for consultation.and submitted 
the following report: * 


To the board of directors of the Chicago, Saginaw and Canada Rail - 
road Company. 
GENTLEMEN: Your committee to whom was referred the claim 


and account of J. H. McChesney report that they find by the books 
of the company— . | 


That J. H. McChesney stands charged with -....---.-- $14,929 85 

That he should also be cha with the proceeds of 
the sale of 10 bonds to B. F. Stevens 7,500 00 
— ——ů 9 ~---- $22,429 85 


‘ — said McChesney shows by his report that the sale of bonds as 
ollows: 
To Daniel E. Sickles 143 bonds for $100,000.00. 
„ B. F. Stevens 10 N 7,500.00. ° 
That he should be credited with 5% on the amount of said sales, 
Vvizn., $5,037.50. 
} That from the records of the company we find no authority for 
allowing any claim for salary or expenses. N 
It should be stated, however, that McChesney claims a distinct 
understanding with the board of directors, made in New York in 
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December, 1874, that the company should pay his expenses and 
allow him to draw the sum of six thousand dollars annum, the 
amount of monies so paid him to be eventually deducted from his 
commissions. We recommend to the board a fair allowance to J. 
H. McChesney for compensation. 
St. Louis, January 20th, 1876. 
(Signed) BENJAMIN RICHARDSON. 
F. A. NIMS. 
EDW’D P. FERRY. 


On motion, the report of the above committee was received and 
the recommendation adopted. 
1891 On motion of Mr. Ferry, it was resolved that the sum of 
twenty thousand dollars, less previous payments, be allowed 
to J. H. McChesney as compensation in full for all services rendered 
and expenses incurred for and in behalf of the company while acting 
as the financial agent thereof in Europe and elsewhere. 

On motion, it was resolved that J. H. McChesney be, and he is 
hereby, authorized to negotiate a loan in behalf of this company 
for an amount of ten thousand dollars, to retire certain notes soon 
falling due for amount of £1,650 0 O sterling, and held by B. F. 
Stevens, of No. 4 Trafalgar Square, London, England. 

On motion, resolved that the treasurer be, and he is hereby, au- 
thorized to place in the hands of J. H. — | thirty of the 
company’s first-mortgage bonds for the _— of raising a sum 
sufficient to pay the two notes of £1,165 0 0 soon falling due to Mr. 
Stevens, of No. 4 Trafalgar Square, London, England, and that the 
proper officers of the company be instructed to make the company’s 
note for the amount. 

Mr. Wm. J. Kelly presented the following communication in be- 
half of the executive committee of the company, and the same was 
by resolution, when read, ordered to be spread upon the records of 
the company by the secretary as a part of the present proceedings, 


to wit: 
New York, December 13th, 1875. 

A meeting of the executive committee of the Chicago, Saginaw 
and Canada Railroad Company was held at the Astor House, in 
the city of New York, this day. 

Present: Messrs. Benjamin Richardson, of New York; E. IL. 
Craw, of Saginaw, Michigan, and Wm. J. Kelly, of Philadelphia. 

Mr. Richardson stated that he would call the meeting to order to 
receive the statement of J. H. McChesney. | 


The following bill for salary, expenditures, and money received 
was rendered : 
J. H. McChesney in ac. with C., S. & C. R. R. Co. 
Debit: 
December 13th, 1875.— Two years’ salary at $6,000 per 
— . 7˙ 8 - $12,000 00 


One year’s expenses for the company, £1,800 0 0 
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Credit: 


December 11th, 1874.—Check from E. P. Ferry, treas., 
1 8 — — 2,500 00 | 
Sept. 11th, 1875.—Rec’d on sale of bonds. £1,500 0 0 | 
Nov. 16th, “ —For a note to B. F. Ste- ¥ 
vens, which will mature Feb’y, 17, 76. 300 0 0 | 


£1,800 0 0 £9,500 00 | 


1892 J. H. McChesney, Astor House, New York: 


Voucher “A” is a transaction with B. F. Stevens, of Lon- 
don, by which McChesney borrows £1,500 0 0 and gives Mr. 
Stevens— 


Twenty bonds, $1,000 each, numbered 701 to 720 -----.- $20,000 00 
Ten (10) bonds, Nos. 721 to 730 ~....------------.--- 10,000 00 
Two (2) bonds, Nos. 731 to — ies 2,000 00 


Interest on all the above to commence May Ist, 1876. 


Voucher No. “2” is a transaction between J. H. McChesney and 
Daniel E. Sickles, by which Daniel E. Sickles receives bonds num- 
bered 801 to “963,” each for $1,000, or $163,000, interest to ma- 
ture on coupons current November Ist, 1875, 7%, gold, und Gen- 
eral Sickles surrenders the company’s promissory note for $100,000.00 
and bonds held as collateral security. N a 


Astor Housk, New York, December 13th, 1875. 
Chicago, Saginaw and Canada Railroad Company. 


GENTLEMEN: I received of the treasurer of the company, E. P. 
Ferry, Esqr., on December 11th, 1874, of the first-mortgage bonds of 
pees road, Nos. 701 to 3000, inclusive, and gave him my receipt for 
them. ö 

July 26th, 1875, I sold to Major General Sickles, to pay him for 
money the company had already received, bonds Nos. 801 to 943, 
inclusive, as per voucher No. 1, making one hundred and forty- 
three bonds, and gave him twenty-three bonds as a retaining fee— 
Nos. 944 to 963, inclusive. Voucher No. “ 2.” 

Twenty bonds, Nos. 701 to 720, have been used as a promoting fund, 
as per voucher “A,” and in bonds Nos. 721 to “ 730” I sold for fif- 
teen hundred pounds, £1,500 0 0, to pay off the company liabilities \ 
for my expenses. Voucher A, my account. : 

Two additional bonds, Nos. 731 to 732, were at the same tine 
given as a retainer’s fee. 

Nos. 751 to 800, both inclusive, are held as collateral security for 
the payment of a company note given October 27th, 1875, at ninety 
days, for £1,350 0 0. See voucher B E. 
All the ballance of the bonds received by me from the treasurer 
of the company are accounted for by vouchers C & D and are sub- 
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ject to the order of the — Ss expect the note for £1,350 and 
e 


the note for £300, maturing ruary 17th, 1876,to be assumed 
by the company. 


I remain most respectfully, J. H. McCHESNEY. 


1893 City or PHILADELPHIA, December 29th, 1875. 


A meeting of the executive committee of the Chicago, Sagi- 
naw and Canada Railroad Company was held at No. 310 New street, 
in this city, on the above date. 

Present: Benjamin Richardson, E. L. Craw, and Wm. J. Kelly; 
also John F. Betz, John O’Byrne, John Bower & Co., John A. Elwell, 
and Wm. Enterman. 

The chairman called the meeting to order— 

When W. J. Kelly stated that he had been informed that E. L. 
Craw, one of the executive committee who had been entrusted with 
notes belonging to this company — to $11,111.11, had sold 
one of them amounting to $3,703.10 for $2,500, and had fuiled to 
report the funds to the executive committee or the treasurer, as he 
was specifically instructed to do, and asked an explanation of him 
of the transaction. E. L. Craw stated that he had disposed of the 
money (which he acknowledged he had received) entirely upon his 
own responsibility; that he had paid Mr. O’Byrne $800, and the 
ballance he had paid to W. H. Stevenson. He did not exhibit any 
vouchers of the transaction. 

Upon motion of Wm. J. Kelly, it was resolved that we censure the 
course pursued by E. L. Craw in violating his instruction, and re- 
fuse to sanction the appropriation of the money as above. 

It was moved by Wm. J. Kelly and seconded by E. L. Craw— 

Resolved, That the secretary of the executive committee solicit the 
officers of the Chicago, Saginaw and Canada Railroad Company to 
serve one year without salary, in order that we may get road built 
far enough to earn money and pay interest and expenses. 

It was, upon motion duly seconded, resolved that the secretary of 
the executive committee proceed at once to ascertain from Mr. 
McChesney and the officers of the railroad company by what au- 
thority, if any, he gave to Gen’! D. E. Sickles twenty bonds and to 
B. F. Stevens twenty-two bonds of this company without any con- 
sideration therefor. 

It was, upon motion duly seconded, resolved that the two notes 
now held by E. L. Craw, amounting in the aggregate to $7,407.40, 
be returned to the executive committee, said notes being the ball- 
ance of $11,111.11 which Richard Peniston made his note for, dated 
October 11th, 1875 (and which E. L. Craw had divided into three 

equal parts, one of the parts being before referred to in these 
1894 minutes); provided, however, that E. L. Craw may sell the 
same if he can get $5,750 in cash at once. 

It was, upon motion duly seconded, resolved that all employees 
of the road not fully employed be at once dismissed. 

It was, on motion, resolved that the stockholders’ meeting called 
for January 4th, 1876, be recommended to be postponed until the 
18th day of January, A. D. 1876. 
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It was resolved we now adjourn. 
(Signed) WM. J. KELLY, Sceretary. 


Mr. Kelly made statement to the board of directors that he had 
received communication from E. L. Craw, president; Jno. A. Elwell, 
secretary; E. P. Ferry, treasurer, and F. A. Nims, solicitor, touching 
the subject of serving the company during the — eur in their 
respective capacities without salary, and that the two latter gentle- 
men had kindly consented thereto, and that the secretary had stated 
in his communication his reasons why he could not consent thereto ; 
also named that he was willing to submit to a reasonable reduction 
of his salary for the present year. 

On motion of Mr. Kelly, it was resolved that the salary of John 
A. Elwell, secretary, be paid at the rate of three thousand and five 
hundred dollars ($3,500) per annum for the year 1876, and that we 
accept the services of E. P. Ferry, treasurer, and F. A. Nims, solic- 

‘jtor, with thanks. 

On motion, adjourned. 


Attest : JNO. A. ELWELL, Secretary. 


Proceedings of a meeting of the stockholders of the Chicago, Sag- 
inaw and Canada Railroad Company held, in pursuance of a resolu- 
tion passed by said stockholders Wednesday, January 19th inst., at 
the Eastman House, in the village of St. Louis, Gratiot county, 
Michigan, Thursday, January 20th, A. D. 1876, Benjamin Richard- 
son presiding. 


The secretary proceeded to read the minutes of the previous meet- 
ing, which were approved. The call of the meeting having previ- 
ously been read, the following affidavit was submitted : 


STATE OF aes 
County of Wayne, 


Marshall D. Robinson, of the city of Detroit, in said State and 
county, being duly sworti, deposes and says that the foregoing no- 
tice has been duly published in the Detroit Free Press, a 
1895 newspaper published and circulated in said State and county, 
once in each day for a period of thirty days and more, and 
that the first publication thereof was on the 27th day of November, 
A. D. 1876; that he is a person in the employ of the printers of said 
newspaper and that he knows well the facts stated therein. 
M. D. ROBINSON, 


— and sworn to before me this 17th day of January, A. 
Be JNO. B. MALONY, 
Notary Public, Wayne County, Mich. 


See notice of stockholders’ meeting, page 59 of records. 


On motion, it was resolved to proceed to an election for directors 
of the company. 


„„ OF FF 


The chairman appointed John A. Elwell to act as teller. 

At this stage of the proceedings the committee to whom was re- 
ferred the matter of investigation on — of stock by subserip- 
tion and assignment, &c., of E. L. Craw and J. H. McChesney asked 
permission to render their report, which was granted. 


Report of Committee. 


Sr. Louis, Micn., January 19th, 1876. 


To the stockholders of the Chicago, Saginaw and Canada Railroad 

Company: 

Your committee, appointed to examine into the validity of the 
claim of E. L. Craw, president, for eight hundred and forty shares 
of stock, and J. H. McChesney for two hundred and ten shares of 
stock of this company, beg leave to report that they have examined 
the records of the company carefully and find the following to be 
the fact: Pages 2 and 3 of the minute book show that E. L. Craw, 
J. H. McChesney, and others subscribed for 210 shares of stock each, 
and by affidavit deposed that 5 % of the value had been paid for 
such stock. As we understand, no stock is valid unless full paid ; 
therefore we must, in the absence of any other evidence of full pay- 
ment, report against the validity of the stock in their respective 
names. We would recommend, however, that the 5 % paid by them 
on the 210 shares be applied for full-paid stock, which would entitle 
them to 10} shares each, or to one 10 and the other 11 shares. 

With reference to the claim of E. L. Craw for the stock of Row- 
land Hazard and others, we fail to find any evidences of the trans- 

fer to said Craw of said stock, and ure therefore reluctantly 
1896 compelled to report against it, and would ask the adoption 
of the following: 

Resolved, That J. H. McChesney ha vin —— 5 % on 210 shares 
of the stock of this company, amouning 10 f 050, the proper officers 
are hereby directed to issue ten shares of full-paid stock tu said Me- 
Chesney for his payment of said $1,050, and upon his surrender to 
the re of oN ohuhe to said two hundred and ten shares of 
stock. 

Respectfully submitted, 
127 N JNO. A. ELWELL. 
WM. J. KELLY. 


On motion being renewed to proceed to election of directors for the 
company for the year 1876, the teller was directed to receive the 
ballots from the stockholders present, which resulted as follows: 

There being twenty-six hundred and thirty-one shares of. stock 
represented and five ballots deposited, with names of nine persons 
on each ballot, for directors of the C., 8. & C. R. R’d Co., representing 
the number of shares thereon, of which Benjamin Richardson re- 
ceived 2,631 shares; Wm. J. Kelly, 2,631; John A. Elwell, 2,631 
shares; John O’Byrne, 2,631 shares; — E. Shaw, 2,631 shares; 
Albert S. French, 2,631 shares; Edward P. Ferry, 2,599 shares; F 
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A. Nims, 2,599 shares; Eugene Wallenback, 2,599 shares; E. L. 
Craw, 21 shares, and L. H. Eastman, 11 shares. 

Whereupon Benjamin Richardson, Wm. J. Kelly, Jno. A. Elwell, 
John O’Byrne, Joseph E. Shaw, Alb’t S. French, Edw’d P. Ferry, F. 
A. Nims, and Eugene Hallenback, having received the majority of 
all the votes cast, were declared duly elected as directors of the com- 

many. On motion of B. Richardson, Wm. J. Kelly was elected pres- 
ident of the Co. J. E. Shaw nominated John A. Elwell for secretary 
of the company, and, on motion, he was declared duly elected. 

Jno. A. Elwell nominated Edward P. Ferry for treasurer of the 
company, and, on motion, he was declared duly elected. 

On motion, F. A. Nims was declared duly elected as solicitor for 


the company. 

On motion, adjourned. 

Attest : JNO. A. ELWELL, Secretary. 
1897 At a meeting of the board of directors of the Chicago, 


Saginaw and Canada Railroad Company duly called and 
held at the Michigan Exchange Hotel, in the city of Detroit, Satur- 
day, April 21st, A. D. 1876. 

— W. J. Kelly, in the chair; Benjamin Richardson, E. P. 
Ferry, F. A. Nims, A. S. French, and Jno. A. Elwell, directors. 

The secretary presented the following communication from Ben- 
— Richardson, of New Vork, which, when read, was ordered to 

spread upon the records. 


To Jno. A. Elwell, secretary C., S. & C. R. Rd Co.: 


I hereby release Mess. Betz and others from the restriction im- 
posed upon them by resolution of October 11th, 1875, relative to 
pressing their elaim against the company for ment, and I con- 
sent to their taking such action in the matter of their said claims at 
such time and manner as they may be advised. 


March 24th, 1876. | 
BENJAMIN RICHARDSON. 


The secretary presented also a communication from citizens of 
Howard City asking the president and board of directors of the com- 
pany to take into consideration the propriety of so locating the line 
of the company’s road as to make the connection with the Grand 
Rapids and Indiana railroad at Howard City, estimating the cost of 
grading, tying, and bridging at $20,000, which amount said coin- 
mittee agreed to raise by subscription from responsible parties in aid 
of the enterprise. 

On motion of Mr. Nims, it was resolved that a committee be ap- 
pointed to take into consideration the merits of the communication 
received from citizens of Howard City relative to extending to’ com- 

ny’s road from Lukeview to Howard City, and a connection with 
‘the G. R. & I. R. R'd at that point and to report the result to the 
board at a subsequent meeting. Thre chair appointed Elwell and 
French as said committee. 


ee 
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Mr. Ferry read a communication from Mr. Hugart, president of 
the G. R. & I. R. R'd Co., in relation to forming arrangements for 
— and connections with their road. Communication re- 
ceived. 

Gn motion, it was resolved that the following transfers of stock be, 
and the same are hereby, authorized on the books of the company, 
to wit: By John F. Betz, 340 shares to Catherine O’Byrne; by 
Jno. Bower & Co., 340 shares to George W. Reed; by Richard 
Peniston, “350” shares to John Manson; by ©. P. Dietrick, 200 

shares to John B. Coppuck and 40 shares to D. P. Dieterick ; 
1898 by Benjamiu Richardson, “1,195” shares to Joseph Cooper, 

ten shares to B. H. Bryant, and ten shares to A. S. French, 
and by Jno. A. Elwell, twenty shares to Joseph — 9 

On motiun, it was resolved that the bonds of the Chicago, Saginaw 
and Canada Railroad Company, being eleven hundred and five first- 
mortgage bonds of one thousand dollars each, now held by the Con- 
solidated Bank of London, be ordered to be forthwith forwarded to 
the banking-house of Eugene Kelly & Co., of New York. The sec- 
retary is authorized and instructed to properly certify this resolu- 
tion under the seal of the company and forward the same to said 
Consolidated Bank of London with a letter requesting an immediate 
compliance with this resolution. 

On motion, it was resolved that Benjamin Richardson be, and he 
is hereby, permitted to connect by swi-ch with our road and to lay 
iron for that purpose in laying a track which he proposes to lay 
from the contemplated mills of Nelson and Hall from Cedar Lake 
to our line, and that no charge be made him for such privilege. 

On motion, it was resolved that the secretary of this company be, 
and he is hereby, authorized to issue promis-ory notes of this com- 
pany for the purpose of renewing or liquidating any present indebt- 
edness of the company, and to make same payable at such time and 

lace as he may deem advisable. Such notes, however, shall not 
r more than 10 % interest per annum. 


On motion, adjourned. 
Attest: JNO. A. ELWELL, Scergtarp. 


Proceedings of a meeting of the board of directors of the Chicago, 
Saginaw and Canada Railroad Company held at No. 146 South 
Fourth street, in the city of Philadelphia, Pu., Wednesday, May 
17th, A. D. 1876. 


Present: W. J. Kelly, Benj’n Richardson, Jno. O’Byrne, A. 8.. 
French, and Jno. A. Elwell, directors. 

On motion, it was resolved that the secretary be authorized to exe- 
cute in behalf of the company and deliver to Lyman C. Calhoun, of 
the town of Alma, Mich., a release or quitclaim deed of a certain 
strip of lands formerly agreed to be given by said Culboun to the 
company for purpose of right of way, it appearing that there now 

exists a discrepancy in the description of boundaries of said 
1899 strip of land as stated and described in the former agreement 
placed on record. 
104—181 
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John O’Byrne, director of the company, tendered his resignation, 
which, on motion of Mr. Kelly, was received and accepted. 
On motion adjourned. 
Attest : JNO. A. ELWELL, Secretary. 


At a meeting of the board of directors of the Chicago, Saginaw and 
Canada Railroad Company duly called and held at the treasurer’s 
office, at the city of Grand Haven, Mich., on Wednesday, June 7th, 
A. D. 1876. 

Present: Benjamin Richardson, in the chair; E. P. Ferry, F. A. 
Nims, A.S. French, and Jno. A. Elwell, directors. 

The secretary read the call of the meeting, which was for the pur- 
pose of electing three new directors in stead of J. E. Shaw, Jno. 
O’Byrne, and F. Hallenbeck, whose resignations had been received 
and which were, on motion, accepted. . 

The chair stated that nominations were now in order to fill 
vacancies now existing for three directors in the board. Benjamin 
F. Ham, of New York, was nominated, and, on motion, duly seconded, 
was declared unanimously elected a director of the company. J. W. 
Ambrose, of New York, was nominated for a director of the com- 
pany, and, on motion, pry seconded, was declared unanimously 
elected. Joseph Cooper, of New York, was nominated for a director 
- — company, and, on motion, duly seconded, was declared duly 
elected. 

On motion, it was resolved that the secretary be authorized to set- 
tle with A. S. French, of Lakeview, for work done in clearing, grub- 
bing, and grading a portion of the company’s road, as per estimate 
furnished by the company’s chief engineer, to wit, the sum of six 
thousand four hundred and twelve ith dollars ($6,412.45), and also 
for iron furnished for bridges and clearing and graditig depot 
grounds, hereafter to be estimated upon; and that in order to liqui- 
date said indebtedness the said secretary be, and he is hereby, author- 
ized to cansel and surrender to said French certain subsidy notes 

issued by him to the company to the amount of nine thou- 
1900 sand dollars ($9,000), which surrender shall be in payment 
in full of said claim. 

On motion, it was resolved that the transfer of ten (10) shares of 
stock of this company from Benjamin Richardson to B. F. Ham and 
J. W. Ambrose—that is to say, five shares to each—be, and the same 
is hereby, sanctioned and approved. 

On motion, adjourned —— to the call of the chair. 

Attest: JNO. A. ELWELL, Secretary. 


1901 Proceedings of a meeting of the board of directors of the Chi- 
cago, Saginaw and Canada Railroad Company held at No. 
yy way, in the city of New York, on Saturday, July 8th, A. 


Present: B. Richardson, in the chair; F. A. Nims, J. W. Am- 
brose, J. Cooper, and Jno. A. Elwell, directors. 


On motion, it was resolved to adjourn the meeting from No. 135 


a 


Broadway and to continue the session at No. 23 Nassau street, said 
city of New York. 


Meeting of the board of directors of the Chicago, Saginaw and Can- 
ada Railroad Company held at No. 23 Nassau street, New York 
city, July 8th, A. D. 1876, B. Richardson in the chair. 


Present: B. Richardson, F. A. Nims, J. W. Ambrose, B. F. Ham, 
J. Cooper, and Jno. A. Elwell, directors. 


On motion, resolved the the sum of one hundred and twenty-five 
dollars per month be allowed to Benjamin Richardson for the use of 
his locomotive No. “2” and one passenger car while in the service 
of the company. 

The secretary being requested to call the roll on the adoption of 
the above resolution the following directors voted in the affirmative, 
namely: F. A. Nims, B. F. Ham. J. W. Ambrose, J. Cooper, and 
Jno. A. Elwell. 

On motion of Mr. Ham, the following preamble and resolution 
were adopted, to wit: 

Whereas it appears that this company are indebted to Benjamin 
Richardson, of the city of New York, for moneys advanced by him 
to the amount of one hundred and sixty-six thousand eight hun- 
dred and eighteen pi dollars ($166,818.97), and interest accrued 
thereon to date to the amount of thirteen thousand eight hundred 
and sixty-nine 1d, dollars ($13,869.22), and for use of his rolling 
stock of two locomotives and twenty-two cars the sum of four thou- 
sand nine hundred dollars ($4,900), making an aggregate of one 
hundred and eighty-five thousand five hundred and eighty-eight 
pos dollars: Therefore, 

Resolved, That the accounts rendered by said Richardson to this 
company for said aggregate amount of one hundred and eighty-five 
thousand five hundred and eighty-eight p dollars ($185,588.19?) be, 
and the same are hereby, ratified and approved. 

F. A. Nims, J. W. Ambrose, B. F. Ham, J. Cooper, and J. A. El- 
well, directors, voted in the affirmative on the adoption of the above 
preamble and resolution. 

On motion of Mr. Ham, the following preambleand resolution were 
adopted, to wit: 

Whereas Benjamin Richardson has heretofore loaned and advanced 
tothiscom pany a large sum of money, to wit, the sum of one hundred 
and sixty-six thousand eight hundred and eighteen dollars 

($166,818.97), on which there is a considerable sum of accrued | 
1902 interest, fur which loan it has been understood that said Rich- 

ardson should receive the promissory note or notes of thiscom- 
pany, but which have never yet been executed and delivered to him, 
said loan having been secured by the delivery to said Richardson of 
certain of the first-mortgage bonds of the company, and the company 
being unable to pay either said principal or interest or any part 
thereof, and said Richardson being desireous of realizing the money 
so as aforesaid loaned: therefore, on motion, it is rezol ved that the 
secretary of the company be, and he hereby is, authorized and di- 
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rected to execute and deliver tosaid Richardson the promissory note 
or notes of the company in the amount of said indebtedness, with 
the accrued interest thereon, payable at such time as he may be able 


to agree upon with said Richardson, and at a rate of interest not to 


exceed seven per cent., with an agreement embodied in such notes 
authorizing the holder thereof, in the event of the same not being 
paid according to the terms thereof, to sell and dispose of said first- 
mortgage bonds pledged and delivered as aforesaid, or so many 
thereof as may be necessary, either at public or private sale, and 
without previous notice to the company, in the city of New York, 
and, if sold at public vendue, to become himself the purchaser of 
said bonds. A certified copy of this resolution, under the seal of the 
company, shall be delivered by the secretary with the note executed 
under authority of this resolution. The secretary being requested 
to call the roll on the adoption of the above preamble and resolu- 
tion, the following directors voted in the affirmative, namely: F. A. 
Nims, J. W. Ambrose, B. F. Ham, J. Cooper, and J. A. Elwell; neg- 
ative, B. Richardson. 

The secretary presented the following communication to the board: 


New York, July 7th, 1876. 


To the president and board of directors of the Chicago, Saginaw, and 
Canada Railroad Company: 


GENTLEMEN: I hereby respectfully tender to you my resignation 
as managing director of your company, and trust the same will be 
accepted. 

Yours truly, BENJAMIN RICHARDSON. 


On motion, the resignation of Mr. B. Richardson as managing di- 
rector of the company was accepted. 

On motion, it was unanimously resolved that F. A. Nims be, and 
he is hereby, appointed vice-president of the company, with power, 
in the absence of the president, to do anything that may be done by 
— The resolution being adopted, Mr. Nims took the 
chair. 

On motion, the following preamble and resolution were adopted, 

to wit: Whereas the secretary of this company hath, on the 
1903 second day of June last, executed and delivered a chattle 
mortgage on certain railroad ties, property of this company, 
to Messrs. Wessels and Scriver, of the village of St. Louis, Gratiot 
county, Michigan, which mortgage is intended to secure the payment 
to said Wessels & Scriver in the sum of four hundred dollars, lawful 
money of the United States: therefor- resolved that the act of the 
secretary in executing and delivering said mortgage to the parties 
aforesaid be, and the same is hereby, authorized, sanctioned, and 
approved. ; 
On motion of Mr. Ham, it was resolved that the secretary and 
auditor of this company be authorized to issue to Edward P. Ferry, 


in settlement of the vouchers issued to him or held by him, this 


company’s note, secured by first- mortgage bonds of the company, at 
(50%) tifty per cent. of their par value. 19 


— Gee 
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On motion of Mr. Ham, it was resolved that the company’s notes 
be executed to John A. Elwell and F. A. Nims for their respective 
claims against this company, and that the treasurer be authorized 
and instructed to deliver to John A. Elwell five of the company’s 
first-mortgage bonds and to F. A. Nims twelve of said bonds as col- 
lateral security for the payment to them of said notes. 

Mr. Benjamin Richardson presented his resignation as a director 
of the company ; which, on motion, was received and accepted, and 
thereupon Mr. Richardson retired from the board. 

On motion, resolved that the secretary be authorized to use the 
company’s past-due subsidy notes of the Lakeview issue in settlement 
on account with T. M. Nelson & Co., contractors. 

On motion of Mr. Elwell, it was resolved that twenty of the first- 
mortgage bonds of this company be issued to the First National 
Bank of Grand Haven, Michigan, as additional collateral security 
for the payment of the company’s notes held by said bank, and that 
the treasurer be empowered to make such transfer. 

On motion, resolved that the sum of ten thousand dollars be al- 
lowed to Mr. B. Richardson as compensation for his services ren- 
dered in behalf of the company, said sum to include all traveling 
and personal expenses while in the company’s service. 

On motion of Mr. Nims, the following preamble and resolution 
were unanimously — — to wit: 

Whereas the bond holder creditors of this company have expressed 
a desire that proceedings be taken to foreclose their mortgage se- 
curity in view of default in the payment of interest coupons more 
than six months past due: Therefore, 

Resolved, That no objection be made on the part of this 
1904 company to any proceedings on the part of the mortgage 
trustees to enforce the mortgage security in any manner 
therein provided, and that a certified copy of this resolution shall 
be furnished to the said trustees, and shall be a sufficient consent on 
the part of this company to the granting of the usual order in such 
case by any court of competent jurisdiction for the appointment of 
a proper person to take possession of the _—— covered by said 
mortgage, in accordance with the rule and practice of such court. 

On motion of Mr. Elwell, Mr. O. W. Child was nominated and 
duly elected a director of this company instead of B. Richardson, 
resigned. ) 

On motion, John A. Elwell was elected managing director of the 
company instead of B. Richardson, resigned. 

On motion of Mr. Elwell, F. A. Nims and B. F. Ham were ap- 
pointed members of the executive committee instead of B. Richard- 
son and J. E. Shaw, resigned. | 

On motion, adjourned. 


Attest : JNO. A. ELWELL, Seeretary. 


At a special meeting of the board of directors of the Chicago, Sagi- 
naw and Canada Railroad Company held at No. “135” Broadway, 
in the city of New York, Tuesday, July 18th, A. D. 1876. 
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Present: B. F. Ham, J. W. Ambrose, O. W. Child, J. Cooper, and 
J. A. Elwell, directors. 

On motion, duly seconded, B. F. Ham took the chair. 

The secretary stated the object of the meeting, namely, to notify 
the board of directors that B. Richardson, of New York, had made 
a demand for payment and had entered suit for his claim against 
the company, and had tendered to the secretary the collaterals held 
to secure said payment; but as the secretary had no funds in his 
possession belonging to the company wherewith to liquidate said 
claim he (the secretary) now asked the board of directors to take 
due notice of his report and to device means, if possible, to meet the 
company’s obligations. 

On motion of Mr. Ambrose, it was resolved that the secretary’s 
report be received and entered upon the minutes. 

On motion, the following preamble and resolutions were unani- 
mously adopted, to wit: 

Whereas at a meeting of the board of directors of the Chicago, 

Saginaw and Canada Railroad Company duly called and held 
1905 at the city of Detroit, April 22nd, A. D. 1876, a certain resolu- 

tion was then unanimously adopted, authorizing the banking- 
house of Eugene Kelly & Co., of the city of New York, to receive 
from the Consolidated Bank of London, England, eleven hundred 
and five of the company’s first-mortgage bonds of one thousand dol- 
lars each; and 

Whereas it now appears tiiat said bonds have, in compliance with 
the company’s instructions of said April 22nd to the said Consoli- 
dated Bank of London, been forwarded to Messrs. Eugene Kelly & 
Co. and are now in their custody: Therefor- 

Resolved, That the secretary of the company be, and he is hereby, 
authorized and instructed to demand and receive said bonds from 

said E. Kelly & Co. for and in behalf of the Chicago, Saginaw and 
Canada Railroad Company and to receipt to them for same. 

And it is further resolved that the secretary shall furnish to E. 
Kelly & Co. a cupy of this resolution as their authority for deliver- 
ing to the secretary the above-mentioned bonds. 


On motion, adjourned. 
BENJAMIN F. HAM, Chairman. 
Attest: JNO. A. ELWELL, Secretary. 


At a special meeting of the board of directors of the Chicago, Sag- 
inaw and Canada Railroad Company held at No. 135 Broadway, in 
the city of New York, Friday, August 18th, A. D. 1876. 

Present: B. F. Ham, J. W. —— O. W. Child, J. Cooper, and 
J. A. Elwell, directors. 

On motion, duly seconded, B. F. Ham took the chair. : 

The secretary presented a communication from J. E. Shaw, Esqr., 
of East Saginaw, asking for a settlement of his claim against the 


company now past due, amounting to nearly five thousand dollars. 


On motion of Mr. Child, it was resolved that the treasurer of the 
company be, and he is hereby, authorized and instructed to deliver 
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to Joseph E. Shaw. For, of East Saginaw, twenty of the company’s 
first-mortgage bonds of one thousand dollars each as collateral se- 
curity for munies advanced by said Shaw to this company. 


On motion, adjourned. 
BENJAMIN F. HAM, Chairman. 
Attest: JNO. A. ELWELL, Secretary. 


1906 At a specigl meeting of the board of directors of the Chi- 
cago, Saginaw and Canada Railroad Company held at No. 
135 Broadway, in the city of New York, Wednesday, May 23rd, at 
10 a. m., A. D. 1877. 
Present: J. W. Ambrose, J. Cooper, and J. A. Elwell, directors. 
There being no quorum present the board, on motion, adjourned 
to meet at same hour and place Thursday, May 24th, A. D. 1877. 


A meeting of the board of directors of the Chicago, Saginaw and 
Canada Railroad Company was convened, pursuant to adjournment, 
at No. 135 Broadway, in the city of New York, on Thursday, May 


-- 24th, A. D. 1877, at 10 o’clock a. m. 


Present: B. F. Ham, J. W. Ambrose, O. W. Child, J. Cooper, and 
J. A. Elwell, directors; B. F. Ham in the chair. 

The secretary presented to the board the resignation of E. P. 
Ferry as director of the company; which, on motion of Mr. Am- 
brose, was received and accepted. 

On motion of Mr. Ambrose, the following preambles and resolu- 
tions were unanimously adopted, to wit: 

Whereas W. J. Kelly, president of this company, has been negli- 
gent in the performance of the duties pertaining to his office, to wit, 
in that he has never at any time since his election as president of 
this company visited the road or apparently taken any interest in 
its operation, and that for a period of one year or more he has re- 
fused to act or co-operate with the board of directors of the com- 
pany, though repeatedly requested so to do; and 

Whereas it is deemed expedient for the interest and protection of 
the company that no officer so conducting himself as aforesaid 
should be allowed to continue to exercise the functions of an officer 
of this company: Therefore— 

Resolved, That the office of president, now held by said W. J. 
Kelly, be, und the same is hereby, declared vacant, said vacancy to 
take effect immediately. : 

Resolved, That the secretary be requested to forward a certified 
copy of this resolution to Mr. Kelly. 

On motion of Mr. Ambrose, B. F. Ham was nominated for presi- 
dent of the company, and he, having received the votes of all the 
directors present, was declared unanimously elected. 

On motion of Mr. Child, the following preamble and resolution 
were unanimously adopted, to wit: 3 

Whereas section “ten” of the by-laws of this company provides 
that there shall be appointed by the board of directors an executive 
committee, consisting of three persons, members of said board, 
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whuse powers and duties shall be from time to time prescribed and 
fixed by the board of directors, said board to have power of 
1907 appointment and removal of same: Therefore— 
esolved, That under and by virtue of the power so vested 
as above in said section “ten” that J. W. Ambrose be, and he is 
hereby, appointed a member of the executive committee of this 
company instead of W. J. Kelly, who is hereby removed. 

Resolved, That the secretary be requested to forward a certified 
copy of this resolution to Mr. Kelly. 

On motion of Mr. Ambrose, it was resolved that the managing 
directors be invited so sit with the executive committee and to fur- 
nish them with any information they may desire on company’s 
affairs. 

On motion of Mr. Child, it was resolved that the president of this 
company be, and he is hereby, empowered to demand from John F. 
Betz, of Philadelphia, Pa., the surrender to him (the president), in 
behalf of the company, one hundred and thirty-three (133) first- 
mortgage bonds of the company of one thousand dollars each, which 
bonds were delivered to said Betz on or about October 11th, A. D. 1875, 
to be held by him in escrow for the delivery to the treasurer of the 
company of certain notes executed at the city of Philadelphia on 
the said 11th day of October, 1875, by the said Betz, John Bower & 
Co., and Richard Penniston, and payable to the order of this com- 
pany, the aggregate amount of said notes being sixty-six thousand 
six hundred and sixty-six 1 dollars ($66,666.66), which notes have 
never been delivered to the company, and that the president be au- 
thorized to employ such means and counsel as may be necessary to 
obtain possession of said bonds. . 

On motion, resolved that the president of the company be author- 
ized and empowered at all times, when it shall be deemed necessary 
by him, to employ legal counsel for the company. 

On motion of Mr. Ambrose, Mr. John Davidson, of the city of 
Elizabeth, N. J., was nominated a director of this company to fill the 
vacancy caused by resignation of E. P. Ferry. Mr. Davidson, receiv- 
ing a unanimous vote, was declared duly elected a director of the 
company. 

On motion of Mr. Ambrose, Mr. A. S. French, of Lakeview, Mich., 
was nominated, and, by unanimous vote, declared duly elected as 
treasurer of this company instead of E. P. Ferry, resigned. 
BENJAMIN F. HAM, President. 


Attest: JNO. A. ELWELL, Secretary. 


1908 Proceedings of a meeting of the stockholders of the Chicago, 

Saginaw and Canada Railroad Company held at the office 

of the company, in the village of St. Louis, county of Gratiot, 
Michigan, Tuesday, the eighteenth day of June, A. D. 1878. 


Wm. J. Kelly, Esqr., in the chair, who at the hour of 7 p. m. 
called the meeting to order. 


Jno. A. Elwell, being, on motion of Mr. Nims, appointed secretary, 


roceeded to read the call convening the meeting; which is as fol- 
ows: e 


To the stockholders of the Chicago, Saginaw and Canada Railroad 

Company : 

Notice is hereby given by undersigned (a majority of the said 
stockholders) that there will be a general meeting of the stockholders 
of said company for election of directors, at the company’s office, in 
St. Louis, in the county of Gratiot, in the State of Michigan, on the 
18th day of June, 1878, at 7 o'clock p. m. 

This notice is given upon the neglect of the directors to call such 
nee and pursuant to the statute in such cases made and pro- 
vided. 

Dated May 3rd, 1878. 


4 a ‘ » a * 
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RICHARD PENISTON. 
WM. J. KELLY. 
CATHERINE O’BYRNE. 
GEO. W. REED. 
JAMES B. COPPUCK. 
D. E. SICKLES. 


On call of the stockholders it appeared that a majority of the 
stockholders of the company were present, either in person or by 
proxy, fourteen hundred shares of stock being so represented. 

The secretary submitted the following affidavits of the publication 
of the call convening the meeting : 


STATE OF MICHIGAN, N nes 
County of Gratiot, 


A. D. Pettit, foreman of the St. Louis Herald, a weekly paper 
published and circulated in the county of Gratiot, being duly sworn, 
deposes and says that the annexed notice has been duly published 
in said paper at least once in each week for thirty successive days, 
and that the first publication thereof was on the 17th day of May, 


1878. 
A. D. PETTIT. 
Sworn and subscribed before me this 17th day of June, A. D. 


1878. 
H. SMALLEY, 
Notary Public, Gratiot County, Mich. 


1909 On motion, duly seconded, it was resolved to proceed to an 

"election of directors for the company. 

The secretary, being requested to act as teller, proceeded to re- 
2 the ballots from the stockholders present, with the ſollowing 
result: 

There being fourteen hundred shares of stock represented and 
two ballots deposited, with names of nine persons on each ballot, for 
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directors of the Chicago, — and Canada Railroad Company. 
representing the number of shares thereon, of which D. E. Sick les 
received fourteen hundred shares; Joel B. Erhardt, 1.400 shares; 
William Bond, 1,400 shares; F. A. Nims, 1,400 shares; Wm. J. Kelly, 
1,400 shares; Richard Peniston, 1,400 shares; J. Frank Bower, 1,400 
shares; John O’Byrne, 1,400 shares, and George W. Reed, 1,400 
shares; whereupon D. E. Sickles, Joel B. Erhardt, William Bond, 
F. A. Nims, Wm. J. Kelly, Richard Peniston, J. Frank Bower, John 
O’Byrne, and George W. Reed, having received all the votes cast, 
were declared duly elected as directors of the company. 
On motion, adjourned. 


Attest: JNO. A. ELWELL, Secretary. 


At a special meeting of the board of directors of the Chicago, Sug- 
inaw and Canada Railroad Company held at the office of Elibu 


Root, Esq., No. 110 Broadway, in the city of New York, July 12th, 
1878. 


Present: Daniel E. Sickles, Richard Penniston, J. Frank Brower, 
George W. Reed, and William J. Kelly. 


On motion, Mr. William J. Kelly was elected temporary chairman 
and Mr. George W. Reed was elected temporary secretary for the 
purposes of organization. 

On motion, the board proceeded to the election of officers. 

Daniel E. Sickles, having been duly nominated and having re- 
ceived a majority of the votes cust, was declared elected president of 
the company. 

Joel B. Erhardt, having been duly nominated and having re- 
ceived a majority of the votes cast, was declared elected secretary of 

the company. 
1910 William 1. Kelly, having been duly nominated and having 
received a majority of the votes cast, was declared elected 
treasurer of the company. 

F. A. Nims, having been duly nominated and having received a 
majority of the votes cust, was declared elected solicitor of the com- 

ny. 

a motion, the following resolution was adopted : 

“ Resolved, The president, secretary, and treasurer of this com- 
pany be, and they are hereby, constituted and appointed the execu- 
tive committee of this company.” 

On motion of Mr. Kelly, the following resolution was adopted : 

“Resolved, That the map representing the route of the road 
through the county of Gratiot be a — and adopted as the com · 
pany's located line, signed by the rd of directors and filed with 
the county register, and that the following certificate of said act be 
entered upon the company’s record, to wit: This is to certify that 
this map exhibits the located and adopted route of the Chicago, 
Saginaw and Canada Railroad Company through the county of 
Gratiot, State of Michigan. 


In witness whereof the said railroad company has caused this 
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certificate to be signed by a majority of the directors of said com- 

any. 

Dated the 12th day of July, A. D. 1878. 
D. E. SICKLES. 
WILLIAM J. KELLY. 
RICHARD PENNISTON. 
J. FRANK BOWER. 
GEO. W. REED. 


On motion, the following resolution was also ado 

Resolved, That the ma —— the route of tlie vend through 
the county of Montcalm roved and adopted as the com 1 
located line, signed by the — of directors and filed wit 
county register, and that the following certificate of said act a — 
tered — the company's record, to wit: This is to certiſy that this 
map exhibits the located and adopted route of the Chicago, Saginaw 
and Canada Railroad Company through the county of Montcalm, 
State of Michigan. 

In witness whereof the said railroad company has caused this 
— to be signed by a majority of the directors of said com- 


ef Dated the 12th day of July, A. D. 1878. 
D. E. SICKLES. 
1911 WILLIAM J. KELLY. 


RICHARD PENNISTON. 
J. FRANK BOWER. 
GEO. W. REED. 


On motion, the meeting adjourned. 
D. SICKLES, President. 


1912 B. Richarpson Exarpit 1. Henry M. Hinsdill, Gen’l Ex- 
aminer. 


Case on Appeal. 
Supreme Court, General Term, First Department. 
DANIEL E. S1cK Es ei al., — Respondents, 


against 
BENJAMIN RICHARDSON, ets with Others, Defendant, Appel- 
ant. 


— 


Hawkins & Cothren, attorneys for defendant, — Elihu 
Root, atturney for plaintiffs, respondents. 


(Index omitted. See general index.) 
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1913-1916 Rich A RDSOx's ExnIRIT 90. H. F. W. 


N. V. Supreme Court, City and County of New York. General 
Term. 


Danie. E. Sickies, BenyaMin F. Stevens, and J. Frank Bower, 
William Enterman and John Bower, William Bower, Charles 
Bower, Executors, and Frederika Bower, Executrix, of John 
Bower, Deceased, Composing the Firm of John Bower & Com- 

ny, Suing for Themselves and on Behalf of All Other Persons 
imilarly Situated and Having a Common Interest with Them, 
Plaintiffs, Respondents, 
ag’ st 

BENJAMIN RicnARDSOx, Impleaded with Jonx A. ELwELL, THE 
Chicago, Suginaw and Canada Railroad Company, Ashbel Green 
— William Bond, John Doe and Richard Roe, Defendants, Ap- 
pellants. 


This cause came on for trial at a special term of our said supreme 
court, at the new county court-house, city of New York, und was 
tried before Hon. Justice Donohue on the 22d, 28th, and 29th days 
of June, 1877, and on the 9th, 12th, and 18th days of July, 1877, 
and judgment was rendered in favor of plaintiffs and against de- 
fendant Richardson, above named, for the injunction prayed for 
and for the cancellation of the 3,574 bonds, and judgment for costs 

and disbursements in the sum of one hundred and forty- 
1917 five po dollars ($145.11) and an extra allowance of two thou- 

sand ($2,000) dollars, making in all the sum of twenty-one 
hundred and forty-five and pg ($2,145.11) dollars, was entered on 
the 13th day of -February, 1878, in favor of plaintiffs and against 
the said defendant Richardson. a" 

On the 14th day of February, 1878, the said defendant, Benjamin 
- 0 appealed from said judgment and from every part 
thereof. 


The following is the judgment-roll and the opinion of the court: 


Summons for Relief. 


Supreme Court City and County of New York. 


Danier E. Sick Ls, Bensamin F. Stevens, and J. Frank Bower, 
William Enterman and John Bower, William’ Bower, Charles 
Bower, Executors, and Frederika Bower, Executrix, of John 
Bower, Deceased, Composing, the Firm of John Bower and Com- 

ny, Suing for Themselves and on Behalf of All Other Persons 
similarly Situated and Having a Common Interest with Them, 
Plaintiffs, 

| against . 
BENJAMIN RIchARDSON, Johx A. ELw EIL, Toe CH cAGO. S40IN Aw 

and Canada Railroad Company, Ashbel Green and William Bond, 

John Doe and Richard Roe, Defendanis. 


To the defendants above named and each of them: 
1918 You are hereby summoned and required to answer the 


Aft ig ee a 
1 


a? * * “a n git ts . oe W „ 8 12 5 aa Te. ; 
4 7 7 ea ge 3 2 ae ‘ 5 2 P Nen 5 * 
> 
. 


complaint in this action, of which a copy is herewith served 
upon you, and to serve a copy of your answer to the said complaint 
on the subscriber, at his office, No. 43 Pine street, in the city of New 
York, within twenty days after the service hereof, exclusive of the 
day of such service; and if you fail to answer the said complaint 
within the time aſoresaid the plaintiffs in this action will apply to 
the court for the relief demanded in the complaint. 
Dated New York, December 23rd, 1876. 
ELIHU ROOT, 


Plaintiffs’ Attorney. 
Supreme Court City and County of New York. 


DAxIEL. E. SicxLxs, Bensamin F. Stevens, and J. Fraxx Bower, 
William Enterman and John Bower, William Bower, Charles 
Bower, Executors,and Frederika Bower, Executrix, of John Bower, 
Deceused, Composing the Firm of John Bower & Company, Suing 
for Themselves and on Behalf of All Other Persons Similarly. 
Situated and Having a Common Interest with Them, 


against 
BenJAMIN RichARDSON, Jonx A. Etwews., THe CHICAGO, Sacinaw 
and Canada Railroad Company, Ashbel Green and William Bond, 
John Doe and Richard Roe. 


1919 The plaintiffs, suing for themselves and on behalf of all 
other persons similarly situated and having a common inter- 

est with them and who may choose to come in and contribute to the 
— of this action, complain of the defendants— 

irst. That the defendant, The Chicago, Saginaw and Canada Rail- 
round Company, is, and at all the times hereinafter mentioned was, 
a corporation duly organized and existing as such under and pursu- 
ant to the laws of the State of Michigan ; that said corporation was 
organized for the pu of constructing and operating a railroad 
between the cities of Grand Haven and St. Clair, in the said State of 
Michigan, and was invested with corporate rights, franchises, and 
property appropriate for that purpose. 

hat on or about the 15th day of May, 1873, the said railroad 
company, by ite board of directors, duly adopted a resolution in the 
words and res following—that is to say: 

“ Resolved, That for the pu of aiding in the construction 
and equipment of the railroad of this company and for meeting any 
other legitimate expenditures of the company, and for the purpose 
of borrowing money by means thereof, this company will execute 
and issue its bonds to the amount of five million five hundred thou- 
sand dollars, payable in gold coin of the United States or British 


sterling, whic nds shall be secured by a mortgage or deed of 


trust conveying all of the property and franchises of this company 

to Ashbel Green and William Bond, trustees, for that pu . 
That thereafter and on or about the 2lst day of May, 1873, pur- 

suant to the said resolution and for the purposes therein specified, 
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the president and secretary of the said — duly exe- 
1920 cuted, under the seal of said corporation and with the signature 
of such president and the attestation of such secretary, five 
thousand five hundred bonds for one thousand dollars each, amount- 
ing in the aggregate to the sum of five million five hundred thou- 
sand dollars. Each of the said bonds expressed that the said Chicago, 
Saginaw and Canada Railroad Company was indebted to Ashbel 
Green and William Bond or the bearer thereof in the sum of one 
thousand dollars of the gold coin of the United States, and that the 
said company promised to pay the said sam to the bearer of said 
bond on the first day of May, in the year 1903, with interest at the 
rate of seven per cent. per annum in gold coin, — semi-annually 
on the first days of May and November in each year on presentation 
and surrender of the coupons which were thereto annexed as they 
severally became due. 

That on the said 21st day of May, 1873, the said Chicago, Saginaw 
and Canada Railroad Company duly executed and delivered to the 
defendants, Ashbel Green and William Bond, a deed of trust or 
‘mortgage conveying to the said Ashbel Green and William Bond 
all the property and franchises of the said corporation then owned 
or which should thereafter be acquired, in trust, to secure the pay- 
ment of the five million five hundred thousand dollars in bonds 
aforesaid. 

The said mortgage recited, among other things, that the Chicago, 
Saginaw and Canada Railroad Company, for the purpose of con- 
structing its railroad and the purchase of the right of way and the 
construction of all branches, depots, station-houses, buildings, and 
appurtenances necessary for the proper use of the said road and for 

all its other legitimate expenditures, had resolved to borrow 
1921 money by means of mortgage bonds and to issue and sell 

such bonds to an amount not exceeding five million five 
hundred thousand dollars; and the said mortgage further recited 
that the said company had further resolved that such bonds should, 
after their execution, be delivered to the trustees named in the said 
mortgage, who should sign the following certificate: 

“ We hereby certify that the within bond is one of five thousand 
five hundred bonds of one thousand dollars gold or two hundred 
pounds sterling each secured by the indenture of mortgage therein 
mentioned, which mortgage has been duly executed, delivered, and 
recorded, and that such certificate on each bond so signed by the 
trustees should be sole and conclusive proof that the said bond was 
secured by the said mortgage.” | 

That at the same time with the delivery of the said mortgage 
the said five thousand five hundred bonds sealed, signed, and 
attested as aforesaid were delivered to the said trustees to be cour 
tersigned or certified by them, and the said trustees thereupon 
signed the certificate aforesaid upon each of the said bonds as re- 

. cited and set forth in the said mortgage, and delivered the said 
bonds so certified by them to the officers of the said company, ex- 
cepting eleven of the said bonds retained by the trustees for their 
agreed compensation. 
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That the said mortgage provides, among other things, in the 4th 
paragraph thereof, that in case default shall be made in the pay- 
ment of interest upon the said bonds, issued or to be issued, and shall 
continue for the period of six months, it shall be lawful for the said 
trustees to enter upon and take possession of the property mort- 

gaged, and operate the said railruad and cullect and recéive 
1922 all tolls, freights, incomes, rents, issues, and profits of the same, 

and, after deducting expenses, to apply the moneys arising 
therefrom to the payment of interest upon said bonds ratably to 
the persons holding the coupons evidencing the right to such inter- 
est; and, after paying all interest which shall have become due, to 
apply the same to the satisfaction of the principal of the said bonds 
which may be at that time due and unpaid ratably and without dis- 
crimination or preference. 

And the said mortgage further provides, in the 5th paragraph 
thereof, that in case of default as aforesaid it shall be lawful for 
said trustees to foreclose the equity of redemption to the property 
thereby conveyed by judicial intervention or legal p ings or 
to sell and dispose of all and singular the railroad and premises 
thereby conveyed, at public auction, and to apply the proceeds of 
such sale to the payment of the principal of such of the aforesuid 
bonds as may be at that time unpaid, whether or not the same shall 
previously have become due, and of the interest which shall at that 
time have accrued on the said principal and be unpaid, without 
discrimination or preference, ratably to the aggregate amount of 
such unpaid principal and accrued and unpaid interest. 

And it is further provided by the said mortgage that at any sale 
of the aforesaid property or any part thereof made to enforce the 
lien created by the said mortgage, pursuant to the power therein 
granted or by judicial authority, the said trustees may bid for and 
purchase, or cause to be bid for and purchased, the property so sold 
on behalf of all the holders of the bonds secured thereby then out- 
standing in the proportion of the respective interests of such holders, 

provided they shall be requested by the holders of a majority 
1923 of the bonds secured by the said mortgage and then out- 
standing so to do. 

Aud it is further provided by the said mortgage that it shall be 
the duty of the trustees to execute the power of entry or the power 
of sale or to take proceedings in equity or at law in case of default 
in payment of principal or interest, upon the requisition of holders 
of not less than twenty-five per centum of the bonds then outstand- 
ing, and in case of other defaults upon the requisition of holders of 
not less than fifty per centum of the bonds then outstanding, subject, 
however, at all times to the power thereby declared of a majority in 
interest of the holders of the said bonds to instruct said trustees to 
waive such defaults. . 

Second. That the plaintiffs are holders aud owners of bonds to 
the amount of over two hundred and fifty thousand dollars, part 
and parcel of the five thousand five hundred bonds so as aforesaid 
executed ard certified and secured by the said mortgage, and duly - 
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issued by the said railroad company and acquired by the plaintiffs, 
for value, before the 8th day of July, 1876. 

Third. That ata meeting purporting to be a meeting of the stock- 
holders of the said Chicago, Saginaw and Canada Railroad Com- 
pany held in January, 1876, the defendant, Benjamin Richardson, 
was elected managing director of the said company, the defendant, 
John A. Elwell, was elected secretary of the said company,and Wil- 
liam J. Kelly, of Philadelphia, was elected president of the said 
company. The plaintiffs have no knowledge or information suffi- 

cient to form a belief whether such election was a lawful and 
1924 valid election by the stockholders of the said company or 

whether the said meeting was duly and properly called or 
organized or conducted, or whether the persons so as aforesaid 
elected were constituted the lawful officers of the said company. 

But the plaintiffs are informed and believe, and therefore aver as 
fact, that the said Richardson, Elwell,and Kelly have ever since the 
said January meeting been and now are the de facto officers of the 
said company ; that immediately thereupon the entire authority, 
management, and control of the said company, its property, busi- 
ness, and affairs, were surrendered to and assumed and accepted by 
them, and have ever since been claimed and exercised by them as 
such officers in all respects as if they were duly elected and con- 
stituted. 

The principal management and control of the said company’s 
affairs was given up to and assumed and exercised by the defend- 
ant Richardson, as the active executive officer and manager of the 
company, under the style of managing director as aforesaid. The 
defendant Elwell was and is the private secretary or confidential 
clerk and agent of the said Richardson, and had no personal pe- 
cuniary interest in the said company, but was made secretary as 
aforesaid at the dictation of the said Richardson for the purpose of 
assisting him in his management of the company’s affairs, and has 
always in all respects acted as such secretary under the said Rich- 
ardson’s direction and control. 

Fourth. That on and prior to the 8th day of July, 1876, the said 
Chicago, Saginaw and Canada Railroad Company had become in- 

solvent and unable to meet its current obligations as they be- 
1925 came due and payable, and had made default in the epee 

of interest on its outstanding bonds, which default had con- 
tinued for the period of over six months, and the said company had 
ceased to prosecute the purposes for which it had resolved to borrow 
money by means of mortgage bonds as aforesaid, and the under- 
taking of the said company had come to a condition which rendered 
its further progress impossible. 

That upon the said 8th day of July, 1876, the defendant Benjamin, 
Richardson signed and delivered to the trustees under the said mort- 
gage a paper writing in the words and figures following—that is to 
say: 
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“New York, July 8th, 1876. 


Hon. Ashbel Green and Hon. William Bond, mortgage trustees of 
the Chicago, Saginaw and Canada Railroad Company: 


GENTLEMEN: We, the undersigned, holding and owning bonds 
issued and secured by the first mortgage of the Chicayo, inaw 
and Canada Railroad Company upon its railroad property, upon 
which bonds the interest payable by the terms thereof is now more 
than six months past due, and the bonds so held and owned by us 
being more than one-half of all the bonds provided for by said 
mortgage that have been issued, do hereby request you, the trustees 
in said mortgage named, to enter upon all and singular the railroad 
and property described in and conveyed thereby or intended so to 
be, and each and every part thereof, pursuant to the paragraphs of 
said mortgage numbered fourth and fifth; and wedo further hereby 

22 you to institute the necessary and proper proceedings 
1926 to foreclose said mortgage pursuant to the provisions of said 
fifth paragraph of said mortgage. 

In consideration of your so doing we jointly and severally hereby 
282 and agree to pay to you, on demand, all expenses incurred 

y you in the premises, either in taking and holding possession of 
said railroad and property in the management thereof in counsel 
fees and other costs and expenses in such foreclosure proceedin 
and all other sums of money that you may be required to pay, ve 
advice of counsel employed by you, to preserve, protect, or hold 
said property, or to protect or relieve the same or any part 


from prior liens. 
BENJAMIN RICHARDSON. 
EDWARD P. FERRY, 
By F. A. NINES, 
His Attorney-in- Fact.” 


Fifth. That on the 8th day of July, 1876, when the aforesaid re- 
quest to the trustees was made, only a small part of the five millions 
five hundred thousand dollars in bonds executed and certified as 
aforesaid had been sold, negotiated, issued, or delivered, but the 
greater part of the said bonds remained unissued, in the i 
of the said company; that 3,574 of the said 5,500 bonds, with the 
coupons attached thereto—that is to say, bonds for three million five 
hundred and seventy-four thousand of the five million and a half 
of dollars which the said company had resol ved to borrow—were on 
said day in the possession of the said Richardson and Elwell in the. 
city of New York; that 3,374 of the said 3,574 bonds had alwa 
from the time of their original execution and certification to 
said 8th day of July, 1876, been in the possession and ownership of 

the said company, and had not nor had any of them ever 
1927 been issued or delivered, and they had not nor had any of 
them any legal inception or validity for any purpose w 
soever; that the said Richardson and Elwell were the custodians of 
the said bonds as officers of the said company, and it was theit duty, 
and 2 duty of the said Richardson, exercising su 
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authority as managing director aforesaid, to safel — and proteet 
the said bonds from any other use or disposition than that for which 
they were executed and certified, as set forth in the said resolution 

and mortgage. 

That the other 200 of the said 3,574 bonds, the plaintiffs are in- 
formed and believe, the said Richardson claims to have held subject 
to alien in his favor for advances to the said company; whether 
they were in fact so held the plaintiffs have not any knowledge or 
information sufficient to form a belief; but the said two hundred 
bonds were and each of them was always, from the original execu- 
tion and certification thereof, the property of the said company, 
subject to such lien, if any, and they had not nor had any of them 
ever been issued or delivered or ever received any inception or 
validity except for the purposes and to the extent of such lien. 

Sixth. That at the time of the presentation of the aforesaid re- 
quest to the trustees, on July 8th, 1876, the said Richardson and 
Elwell formed and entered into a fraudulent, collusive, and corrupt 
scheme, combination, and conspiracy, with intent to injure and de- 
fraud these plaintiffs and all other holders of the said bonds, and 
for the purpose of changing the apparent title. ownership, and right 
of possession of the said bonds from the said company and the said 

Richardson and Elwell as officers of the company to the 
1928 said Richardson individually, and for the purpose of giving 

the said bonds an apparent inception and validity in the 
hands of Richardson and bis transferees as against the said com- 
pany as liens upon the property covered by the said mortgage, and 
of enabling the said Richardson thereby to control the action of the 
said trustees and direct them upon any sale which should be made 
pursuant to or consequent upon the said request so made to them, 
and for the purpose of appropriating to himself, either directly or 
indirectly, the greater part of the proceeds of such sale or the prin- 
cipal interest in any reorganization which should follow upon a pur- 
chuse by the trustees, to the detriment and practical exclusion of the 
interest of the plaintiffs and other holders of the said bonds. 

That to effect the purpose aforesaid the said Elwell, on the said 
8th day of July, 1876, made and signed, as secretary of the said 
company, and delivered to the said Richardson a certain promis- 
sory note, whereby it was expressed that the said company promised 
to pay to the said Richardson, on demand, the sum of one hundred 
and thirty-seven thousand seven hundred and twelve dollars and 
fifty-nine cents ($137,712.59) at No. 135 Broadway, New York, 
which place was the office of both said Richardson and said Elwell ; 
and a certain other promissory note of the same tenor and effect for 
thirty-three thousand five hundred and one dollars and nine cents 
($33,501.09); and a certain other promissory note of the same tenor 
and effect for the sum of fourteen thousand three hundred and sev- 
enty-four dollars and — — cents ($14,374.51); and to further carry 
into effect the purpose aforesaid, pursuant to the original design with 

which the said notes were given, they were forthwith pre- 
1929 sented for payment by thesaid Richardson to the said Elwell,as 
an officer of the said company, at their said office, in New York 
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and payment was refused; and thereupon, on the 17th day of July, 
1876, an action for the amount of said notes was eommenced in the 
court of common pleas in and for the city and county of New York 
by the said Richardson against the said company by service of a 


summons and complaint on the said Elwell; and further to carry 
into effect the said design the said Elwell and Richardson caused an 


4 


appearance to be entered in the said action for the said company 
an attorney of this court, and procured an attachment to be issu 
on the llth day of August, 1876, against the property of the said 
cumpany as a foreign corporation having property within this State, 
to wit, the said bonds, and on the 12th day of August, 1876, no de- 
fence being made, judgment in favor of the said Richardson against 
the said company for the sum of $186,779.05 damages and costs 
was entered in the said action by default for failure to answer, and 
on the same day execution was issued for that sum to the sheriff of 
the city and county of New York. 

And in pursuance of the said original purpose and design the said 
sheriff was directed to levy and did levy under the said attachment 
and the said execution upon the said 3,574 bonds of the said Chi- 
cago, Saginaw and Canada Railrvad Coinpany, and took the same 
into his possession and custody, and the said Richardson waived 
and surrendered any lien which he may have had upon any of the 
said bonds and delivered the same to the said sheriff under the said 
attachment and execution; and thereafter, further to carry into 

effect the purpose aforesaid, the said Richardson caused the 
1930 said bonds to be expused for sale by the said sheriff and to 

be sold on the 19th day of August, 1876, and at such sale the 
said Richardson bid in and purchased all of the said 3,574 bonds at 
prices aggregating less than the amount of the said judgment in his 
favor, and which he paid by crediting the same upon the said judg- 
ment; that the sheriff thereupon redelivered the said bonds to the 
said Richardson, who now has them in his ion and claims to 
own and hold them as valid and lawful obligations of the said com- 
pany and entitled to participate with the bonds held by the plain- 
tiffs in the benefits secured or intended to be secured by the said 
mortgage. 

That although the defendants, Richardson and Elwell, well knew 
that the said William J. Kellv, president of the said company as 
aforesaid, resided in the city of Philadelphia during all the times 
hereinbefore mentioned, and well knew his address and place of 
residence in said city and had had frequent interviews with him 
regarding the affairs of the said company, and although they well 
knew that the said trustee, William Bond, resided in the city of 
New York and the said trustee, Ashbel Green, had an office in the 
city of New York, where they had had frequent interviewsewith one 
or both of the said trustees and their counsel, and although they 
well knew that the plaintiff Sickles and the plaintiff Stevens were 
holders of bonds as aforesaid and had attorneys-in-fact and counsel 
in the city of New York authorized to represent and act for them 
in regard to the affairs of the said company, and knew who such 
attorneys and counsel were and where they might be found, and 
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had had frequent interviews with them concerning the affairs of 
the said company, and although the said Richardson and 
1931 Elwell well knew the residences and addresses of other persons 
holders of bonds and stock in the said company, no notice or 
information was given or attempted to be given to the said presi- 
dent, trustees, plaintiffs, their attorney or counsel, or other persons in- 
terested in the said company or any of them, or to any of the officers, 
directors, stockholders, bondholders, or creditors of the said road, ex- 
cept the said Richardson and Elwell, of the giving of the said notes, 
the demand thereon, the commencement of the said action, the pro- 
ceedings therein, the said execution, the said levy, the said sale, or 
any or either of them, except in so far as the formal publication of 
notice of the said sale by the sheriff between the 12th and 19th of 
August, 1876, may have been constructive notice thereof without 
coming to the actual knowledge of any of the persons aforesaid, but 
that the whole of the said proceedings were, so far as was possible, con- 
ducted and — privately and secretly and were intended 
to be and were without the knowledge of the said persons or any 
person whose interests would be affected thereby. 
Seventh. That the plaintiffs apprehend and have good reason to 
apprehend that the said Richardson will, for the pur of further 
consum mating and securing the benefits of the fraudulent proceed- 


ings aforesaid, transfer the said bonds for value to some person or 


persons having no knowledge or notice of the invalidity thereof as 
obligations of the said company or of the facts hereinbefore set forth 
and in whose hands the said bonds will be enforceable against the 
said company and under the said mortgage. | 
1932 And the plaintiffs are informed and believe ind therefore 
aver that the said Richardson intends and has stated and 
avowed his intention so to do and to secure the benefit of the said 
bonds by transferring them to some person who would hold them 
with all the equitable rights pertaining to them as negotiable in- 
struments, and that before commencing the proceedings aforesaid 
be stated and avowed his intention to take proceedings for that pur- 


Pose. ee ; 

Eighth. That the said trustees, Ashbel Green and William Bond, 
are unwilling to take any action based upon any determination on 
their part as to the rights of any alleged holders of the bonds of the 
said company certified by them as aforesaid, and therefore decline 
to take proceedings against the said Richardson, but that the said 
trustees will regard themselves as bound, in all the proceedings 
under the said mortgage, as to which the directions of any specified 
proportion of the bondholders are controlling, to follow the direc- 
tions of the actual holders and possessors of such bonds, and that 
the said trustees and each of them will be and are therefore subject 
to that extent to the direction and control of the said Richardson 
and his transferees. 

That the said Richardson and Elwell have acquired such control 
over said company and have so confused and entangled its affairs 
and suspended and superseded its ordinary corporate management 
and concentrated in their own hands the power of administering 
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and directing its action that it is impossible to obtain any proceed- 
ing by the said company to prevent or redress the. wrongs com- 
plained of herein, and the said complainant has declined, upon ap- 
plication to its said president, William J. Kelly, to take any 
1933 action to obtain the relief hereinafter demanded or any part 
thereof, or any action or proceeding whatever in the premises. 
Ninth. That the plaintiffs are informed and believe and therefore 
aver that John Doe and Richard Roe, whose real names are un- 
known to the plaintiffs, acting in collusion with the said Richard- 
son, claim and pretend to have acquired some interest in some of 
the said bonds; but, as the plaintiffs are informed and believe, such 
claim is merely colorable and is wholly unfounded and in fraud of 
the plaintiffs’ rights. 
Wherefore the plaintiffs demand judgment against the said de- 
fendants— | 
(1.) That the said 3,574 bonds (so called) which were sold and de- 
livered by the sheriff of the city and county of New York to Benja- 
min Richardson as aforesaid are not the obligations of the said 
Chicago, Saginaw and Canada Railroad Company, and are not se- 
cured by the mortgage aforesaid, and do not entitle the holder 
holders thereof to participate in any of the benefits secured or 
tended to be secured by the said mortgage, and that the said thr 
thousand five — and seventy-four (3,574) bonds are and eg 
of them is inoperative, invalid, and void. | 
(2.) = the said pm — — Green and William 4 
rpetually restrained and enjoined from recognizing or acting upon 
— the directions of any person as a bondholder of the said 
company by reason or virtue of the possession or claing#t} owner- 
ship = said three thousand five hundred and Menty- ſour 
nds. | 
1934 (3.) That the said defendants, Richardson and Elwell, and 
the said Chicago, Saginaw and Canada Railroad Company, - 
and the officers, agents, and servants of them and each of them, and 
all persons claiming under them or any or either of them, be per- 
petually restrained and enjoined from selling, pledging, mortgaging, 
encumbering, issuing, delivering, disposing of, or parting with the 


‘said bonds or any of them. 


(4.) That a temporary injunction be granted to restrain, during 
the pendency of this action, the several acts the restraint of which is 
a part of the relief hereinbefore demanded. > 

(5.) That the said bonds and each of them be cancelled ; that a re- 
ceiver be appointed to take possession. of and hold the said bonds 
during the pendency of this action, and after judgment to carry the 
judgment into effect. 

(6.) That the plaintiffs have costs against the defendant I ichard- 


son and such further and other relief as may be just. 
ELIHU ROQ%', 
“Plaintiff's Attorney. 


Crry anp County or New YorK, 88: 
Daniel E. Sickles, being duly sworn, says that he is one of the 
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plaintiffs in this action and acquainted with the facts herein set 
forth ; that the foregoing complaint is true of his own knowledge, 
except as to the matters which are therein stated to be on informa- 
tion and belief, and as to those matters he believes it to be true. 

D. E. SICKLES. 


Sworn to before me this 23d day of December, 1876. 
HENRY HESSE, 
Notary Public, New York City and Co. 


1935 Supreme Court City and County of New York. 


DANIEL, E. Stickies, Benzyamin F. Stevens, and J. Frank Bower, 
William Enterman and John Bower, William Bower, Charles 
Bower, Executors, and Frederika Bower, Executrix, of John Bower, 
Deceased, Comprising the Firm of John Bower & Company, Suing 
for Themselves and on Behalf of all Other Persons Similarly Situ- 
ated and Having a Common Interest with them, Plaintiffs, 


against 
BENJAMIN RICHARDSON. JoHN A. ELWRLL, Tae CHICAOO, SAaGiInaw 


and Canada Railroad Company, Ashbel Green and William Bond, 
John Doe and Richard Roe, Defendants. 


The defendant, Benjamin Richardson, for his separate answer to 
the complaint in the above-entitled action, by Hawkins & Cothron, 
his attorneys, respectfully shows to this court as follows: 

First. He admits the allegations in article first of said complaint 

down to the word “second,” in folio 17. * : 
1936 Second. He has no knowledge or information sufficient to 

form a belief as to whether the plaintiffs are holders and own- 
ers of bonds to the amount of over $250,000, part and parcel of the 
said 5,500 bonds, as alleged in article second of said complaint, and 
therefore denies the same. 

Third. He admits that he was in January, 1876, duly chosen 
managing director of said company and that John A. Elwell was 
duly elected secretary of said company, and that William J. Kelly, 
of Philadelphia, was duly elected president of said company, and 
that the said Elwell qualified and entered upon his duties as secre- 
tary of said company, and that said Elwell has ever since been and 
now is, both de facto and de jure, the secretary of said company, and 
that said Kelly is president of said company. He denies that he 
has ever since said January Ist, 1876, been, either de facto or de jure, 
an officer of said company, but he alleges that on July 8th, 1876, 
he resigned the office of director and of managing director of said 
company; that his resignation was on said July 8th, 1876, duly ac- 
cepted, and he at that date ceased to be an officer or direetor of said 
company, and has not been an officer or a director of said company 
since said July &th, 1876, and has had nothing to do, as an officer 
or director, since said date, with the management or control of said 
company, its property, its business, or its affairs. 

That on said July 8th, 1876, the vacancy made by his resignation 
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as director was duly filled by electing O. W. Childs, Esq., 4 director 
and by electing John A. Elwell, Esq., managing director of the said 
company in the place and stead of this defendant, who had, as afore- 
said, resigned and whose resignation had been duly accepted. 
1937 He denies that said defendant Elwell was, has or is 
private secretary or confidential clerk or agent of th 
fendant or that he had no personal pecuniary interest in said : 
pany, for he was both a stockholder and bondholder in the same. 
He denies that said Elwell was made secretary of said company 
at the dictation of this defendant or that said Elwell has acted in 
all respects or in any respect as such secretary under the direction 
and control of this defendant. 
Fourth. He admits that on the 8th day of July, 1876, the said 


Chicago, Saginaw and Canada Railroad Company had become in- 


solvent and unable to meet its obligations and had made default in 
the payment of interest on its outstanding bonds, and that said de- 
fault had continued for a period of over six months. 

He denies that the paper writing contained in said complaint, 
from folio 23 to folio 27, was signed and delivered to the trustees 
under the said mortgage on the 8th day of July, 1876, or at any 
time in the month of July or in the month of August, 1876, but 
he alleges that the said paper writing or notice was signed some 
length of time after the date thereof and was delivered to the said 
trustees on September 6th, 1876, and not before. 

Fifth. He denies that on July 8, 1876, after his said resignation 
as director and managing director had been made and accepted, he, 
either by himself alone or in connection with any officer of the 
road, held 3,574 of the said 5,500 bonds, with or without coupons 

attached thereto, in his possession or under his cuntrolé 
1938 New York or anywhere else, but alleges that on that ' 

and for a long time previous and afterwards, up to the time 
he sold the same, he held in his ion six hundred bonds of the 
said company, of a thousand dollars each, secured by said mortgage, 
and he held the same as collateral security for over $180,000 due to 
him from said company; that only 2,974 of said bonds, as he is in- 
formed and believes, were at or about the said time in the possession 
or under the control of the said Elwell or the said secretary of the 
said company in the city of New York, but that 1,105 of the same 
had, together with others of said bonds, for a long time previous to 
that date, been transferred and delivered to some party in the city 
of London by said company, and all except the said 1,105 bonds had 
been finally sold or disposed of in said London or given away to said 
plaintiff. Sickles, or returned to said company, and that the said 
1,105 bonds had been transferred to some parties in London for 
money borrowed upon the same, and this defendant, at the request 
of the said company, had advanced a large amount of money to the 
said parties in London to redeem said bonds, and on the payment by 
him of said money the same were shipped from London to this port 


and delivered to this defendant and by him put in the possession of 


said Elwell, in the city of New York, as secretary of the suid com- 
pany. 
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He denies that after said 8th day of July, 1876, he was the custo- 
dian of any bonds whatever for said company, but that he held the 
said six hundred that had been transferred and delivered to him by 
said company as collateral security for said money advanced on the 
credit of said collateral by him to them for their use; and he denies 

that after said 8th day of July he owed any duty whatsoever 
1939 to said company, as he was neither an officer nor director nor 
employee of the same. 
Sixth. lie denies each and every allegation in article sixth of said 
complaint except as hereinaſter speeifieully admitted or stated. 

He alleges that on said 8th day of July, 1876, after he had resigned 
as director and as managing director and said resignations had been 
accepted and the vacancies caused by those resignations duly filled, 
the said company was then and had been for a long time indebted 
to him in a large amount for moneys advanced by him to said com- 

many from time to time and obtained by said company from him 
rom time to time under various pretenses and for various purposes 
and for the use of his rolling stock on said road, and he had pre- 
sented his accounts and demands to the board of directors of said 
company for audit, adjustment, and settlement, and they had audited 
and adjusted the same and found that there was justly due and pay- 
able from the said company to this defendant, on the 8th day of 
July, 1876, the sum of $185,588.19; that by order of the board of 
directors of said company the said company, on or about July 8th, 
1876, executed and delivered to this defendant its promissory notes, 
due on demand, fur said amount so avdited, allowed, and found due 
from said company to this defendant, namely, one note for $137,- 
712.59, one note for $33,501.09, and one note for $14,374.51, and 
secured the said notes by authorizing this defendant, in case they 
were not paid, to sell the said six hundred first-mortgage bonds of 
the said company held by him as collateral security to said indebt- 
edness, or so many thereof as might be necessary, either at 
1940 public or private sale, without previous notice to the company, 
in the city of New York, and if sold at public sale author- 
ized this defendant to become himself the purchaser of said bonds 
if he should elect so to do. | 

That the said three promissory notes, amounting to $185,588.19, 
were each due on demand. 

That on the 17th day of July, 1876, he demanded of said com- 
pany the payment of said notes and payment was refused, where- 
< he commenced suit upon the same in the court of common 
pleas in and for the city and county of New York. ; 

That, as he is informed and believes, the said company after the 
commencement of said suit held a meeting of the board of directors 
to consider the same and _ retained counsel to defend said suit, and 
obtained from the attorney of the plaintiff an extension of time to 
answer; but, finding that they had no possible defence whatever to 
said suit or any part thereof, this defendant, on or about the 12th 
day of August, 1876, obtained judgment therein against said com- 
pany for the sum of $186,779.05 dainages and costs. 

That said judgment was duly docketed and public notice of entry 
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= — same appeared in the newspapers in the city of New York at 
e time. 

That on or about the 11th day of said August, and before the 

entry of said judgment, he attached in said action, in the city of 

New York, as the property of the said railroad company, 2,974 of 
1 said first- mortgage bonds, making, with the 600 that he held as col- 
Jateral, 3,574 of said bonds. 

That on the entry of said judgment he ordered said 600 bonds 
held by him as col lateral to the indebtedness upon which said judg- 
ment was obtained to be sold by public auction in the city of New 

York after due and public notice of said sale, and the same 
1941 were sold on the 19th day of August by public auction, and 
were knocked down to and bought by him at said sale at fifty 
dollars per bond, that being the highest bid and he being the highest 
bidder, and the said 600 bonds were duly transferred and delivered 
to him as the purchaser thereof, and he now owns and holds ‘the 
same and has ever since said 19th day of August, 1876. The amount 
of said sale of said 600 bonds, to wit, $30,000, less the n ox - 
penses of said sale, were by him credited upon the said judgment b> 
and indebtedness for which he had held the said 600 bonds as col - 
lateral security. 

That after the said sale of said 600 bonds, the said judgment not 
being fully paid by the proceeds of the sale, the sheriff of thecity- ~ 
| and county of New York proceeded to sell, under an execution a 

issued on said judgment, at public auction, after having duly adver- 

f tised the same according to law, the said 2,974 — ds so 
: as aforesaid attached by him, and at said sale the said 2,974 bonds were 
knocked down to this defendant at fifty dollars per bond, that being 
the highest sum bid and he being the highest bidder, and the same 
were transferred and delivered to this defendant, and he now owns 
and holds the same; and the proceeds of the said sale, $148,700 
less the proper costs and expenses of the same, were duly credited 
upon the balance remaining unpaid of said judgment. 

That the said railroad company had due and formal notice of all 
of said proceedings and of said sules, and the said suit and the said 

| attachment, the said judgment, and the said sales were all con- 
| ducted openly and publicly and in the usual manner of such sales 
| and with the full knowledge of said company, 
| 1942 Seventh. He denies each and every allegation in article 
7th of said complaint contained, but alleges that he has no 

intention of selling or disposing of the said bonds or any part thereof, 

} and that he holds the same for the purpose, on the sale under fore- 
a closure of the said railroad and its francnises, of presenting the same 
, to the proper officer of the court under whose charge the sait sale 
| shall take place, to be surrendered up and cancelled on Hits receiv- 
ing, pro rata with the other bondholders, his legitimate and proper 
dividend out of the proceeds of the said foreclosure or such sum as 


—="3 20s @ Tf 


a — — ; g 
nn 1 r 1 n * tp 


—— 4n“%„n.H v! aS 


— 
a RE Pee ee c 


— — 


said court shall award to him thereon. a 5 

That as to the 2,974 bonds attached by him in said action and | 
sold under execution and bought as aforesaid by him at $50 per 1 
bond, he is ready and willing to surrender them up to the company 7 tk 
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or to any other party to whom the court shall direct on receiving 
the $50 per bond which he paid for the same, together with interest 
on said per bond from the said 19th day of August, at the rate 
of 7 per cent. 

Eighth. As to the allegations in. the eighth article of said com- 

laint, in relation to the said trustees, Ashbel Green and William 
nd, he has no knowledge or information sufficient to form a he- 
lief, and therefore leaves the plaintiffs to their proofs. 

That as to the other allegations of said article eight of said com- 
— he denies each and every one of the same, and alleges that 

je has had nothing whatever to do with the affairs of the said com- 

pany or exercised any control over it in any way since the 8th day 

of July, 1876, or that he has ever at any time confused or entangled 

its affairs or suspended or superseded its ordinary corporate 

1943 iaanagement, and that if the said railroad company has de- 

clined to take any action against this defendant it is because 

every officer of said company who is at all conversant with its affairs 

knows that the claims of this defendant are just, equitable, and right 
in every particular. 

Ninth. He denies each and every allegation in the ninth article 
of said complaint contained. 

Tenth. As a separate and distinct defence to said action, defendant 
alleges that long before the commencement of this action the said 
trustees under said mor , Ashbel Green and William Bond, 
under and in accordance with the terms and conditions of the said 
mortgage and in pursuance of the powers therein and thereby con- 
ferred upon them, commenced a suit for the foreclosure of the said 
mortgage or trust deed, under which said bonds were issued, in the 
circuit court of the United States for the district of Michigan, in 
which district and within the jurisdiction of which court said rail- 
road is located, and the said United States circuit court obtained ju- 
risdiction of the whole subject-matter and is entirely competent to 
adjudicate and necessarily will adjudicate and determine all of the 
rights and equities between all the bondholders under said mort 
or trust deed, and 1 all rights and equities relating to said 
2,974 bonds and said 600 bonds now held by this defendant. 

Eleventh. That he is able to respond in either real or personal 
property 2 an amount many times the value of all of said 

nds. 
1944 Wherefore he demands that the complaint as against him 


be dismissed with costs. 
HAWKINS & COTHREN, 
Ait ys for Def t, Benjamin Richardson. 


City AND County or New York, 38: 


Benjamin Richardson, being duly sworn, says that he is one of ° 


the defendants in the above-entitled action; that the foregoing sep- 
arate answer is true of his own knowledge, except as to matters 
therein stated on information and belief, and as to such matters he 


believes it to be true. 
BENJAMIN RICHARDSON. 
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Sworn to before me this 9th day of March, 1877. 
J. WORDEN GEDNEY, 
Notary Public, Kings Co. 


a | Notice of Appearance. 
Supreme Court City and County of New York. 


7 Daxtxl E. Sicxtes and Others 
| nat 
THe Chicco, Saginaw AND Cax ADA R. R. Co., Infpleaded, &0. 


; Sin: Please to take notice that the defendant, The Chicago, Sagi- 3 
naw and Canada R. R. Co., appears iu this action, and that I 1 
1945 am retained as attorney for the same therein, and demand 
that all papers in this action be served on me at my office, 
No. 3 Broad street (Drexel building). 
Yours, &c., B. W. HUNTINGTON, 
Attorney for said Defendant. 


No. 3 Broad street (83 & 84 Drexel b’ld’g), N. V. city. 
New York, April 21st, 1877. 
. To Elihu Root, Esq., plaintiffs’ attorney. 

0 


21412 The Answer of the Defendants Ashbel Green and William Bond. * 
Supreme Court. 


Danie E. Sickies 4 * 


against — 
BenJAMIN RICHARDSON, ASHBEL GREEN, and WILLIAM Bond, Im- 
pleaded with Others. 


I. They admit the allegations in first and fourth subdivisions of 
the complaint. 

II. They have no knowledge or information sufficient to * a 
belief as to any of the allegations contained in the second, third, 
fifth, sixth, and seventh allegations of the — — that 
they admit that they never received any notice Of the all action | 
>. in the court of common pleas of the sale mentioned in the seventh 

subdivision of the complaint. 
1946 III. They admit the making of the mortgage alleged in 
the complaint and answer, and a copy thereof is hereunto an- 
nexed, marked Exhibit A. 

IV. They admit that the defendant, William Bond, resides in the 
city of New York and that the defendant, Ashbel Green, has an effice 
in the city of New York. ; 

V. The defendants deny each and every allegation Atained in 
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the = pete subdivision of the complaint, except so far as it is in- 
tended to allege that they are willing in all things to fulfill their 
duties and obligations as trustees under the trust deed aforesaid, and 
that they have not taken proceedings in the State of New York 
against the defendant Richardson, and say that one of the reasons 
for refraining from so doing is that they have commenced a suit in 
the circuit court of the United States for the district of Michigan 
for the foreclosure of the said trust deed, “ Exhibit A,” hereto an- 
nexed, and that in the said suit, as they are advised and believe, the 
various questions which have been raised in this case will be pre- 
sented for adjudication and the rights of the several parties deter- 


mined. 
ALEXANDER & GREEN, 
Defendants’ Attorneys. 


City AND County or New YORK, 38: 


Ashbel Green and William Bond, being duly severally sworn, 
say, and each for himself says, that he is one of the defendants 
named in the foregoing answer; that he has read the said answer 

and the same is true of his own knowledge, except as to the 
1947 matters therein stated on information and belief, and as to 
those matters he believes it to be true. 
WILLIAM BOND. 


Sworn to before me this Oth day of January, 1877. 
CHAS. C. DEMING, 
Notary Public (65), New York Co. 


“EXHIBIT A.” 


This indenture, made the twenty-first day of May, A. D. eighteen 
hundred and seventy-three, by and between the Chicago, Saginaw 
and Canada Railroad Company, a corporation formed and existing 
under and by virtue of the laws of the State of Michigan, party of 
the first part, and Ashbel Green, of Tenafly, New Jersey, and Wil- 
liam Bond, of the city and-State of New York, trustees, parties of 
the second part, witnesseth : 

Whereas the Chicago, Saginaw and Canada Railroad Company, 
the party of the first part, for the purpose of constructing its rail- 
— between the cities of Grand Haven and St. Clair, in the State 
of Michigan, and for the purchase of the right of way and the con- 
struction of all branches, depots, station-houses, buildings, and ap- 
purtenances necessary for the proper use of said railroad and for all 
other legitimate expenditures of the said party of the first part, has 
duly and legally resolved to borrow money by means of mortgage 
bonds and to issue and sell such bonds to amount not exceeding 

five million five hundred thousand dollars,which bonds should 

1948 be secured by a mortgage or deed of trust in the terms hereof, 
_ conveying all the property and franchises of the said party 

of the first part to the parties hereto of the second part in trust for 


-4 


~ =D alia 


that purpose, and that such bonds should be substantially and in 


manner and in form as follows—that is to say: 


$1,000 or £200. $1,000 or £200. 
Unitep States or America, State of Michigan. 
First-Mortgage Gold Bond. 


Interest, seven per cent. per annum, payable in gold, semi-annually, 
in New York or London, at holders’ option. * 


Know all men by these presents that the Chicago, Saginaw and 
Canada Railroad Company is indebted to Ashbel Green and William 
Bond or the bearer hereof in the sum of one thousand dollars of 
the gold coin of the United States of America, which sum of one 
thousand dollars in United States gold coin, or, at the option of the 
holder, two hundred pounds British sterling, the said railroad com- 
pany promises to pay to the bearer hereof on the first day of May, 
In the yearone thousand nine hundred and three, with interestat the 
rate of seven per cent. per annum in gold coin orsterling as aforesaid, 
free from any United States Government tax, payable semi-annually 
on the first daysof May and November in each year upon presenta- 
tion and surrender of the coupons hereto annexed as they severall 
become due. In case of non-payment of interest which shall have 
become payable and shall have been demanded for six months after 

such demand the principal of this bond shall thereupon be- 

1949 come due and payable in the manner and with the effect 

provided in the mortgage or deed of trust hereinafter: men- 
tioned. 

This bond is one of a series of five thousand five hundred bonds 
each of one thousand dollars, numbered from one to five thousand 
five hundred, amounting in the aggregate to five million five hun- 
dred thousand dollars, all of which bonds are of like tenor here- 
with and equally secured by a trust deed or mortgage of even date 
herewith, made by the said The — Saginaw and Canada 
Railroad Company to Ashbel Green and William Bond as trustees, 


and conveying to such trustees the entire railroad of said company, 


constructed or to be constructed, together with the franchises, equip- 
ments, privileges, tolls, income, property, real and personal, and 


profits of the said company, as more particularly therein mentionedg 


and described. 

This bond shall not become obligato until authenticated by the 
certificate of the said trustees. a f ae 

In testimony whereof the said company has caused its corporate 
seal to be hereunto affixed and these presents to be executed N 
president and attested by its secretary the twenty-first day of May, 
A. D. eighteen hundred and seventy-three. 

THE CHICAGO, SAGINAW AND CANADA 
RAILROAD GOMPANY, 
By — —. t. : 


Attest: —— ——, Scerdary. 
¢ 


8 n 281 


tS 
ees 
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Coupon. 
The Chicago, Saginaw and Canada Railroad Company on the 
first day will pay to bearer thirty-five dollars in United 
1950 States gold coin at its agency in the city of New York, or 


seven pounds sterling at its agency in London, England, 
being six months’ interest on bond No. 


— —, Secretary. 


That such bonds should have the following endorsement placed 
upon the back thereof: “This bond may be registered in the owner's 
name on the company’s books, in the city of New York or at any 
other place which the company may determine, such registry being 
noted on the bond by the company’s transfer agent, after which no 
transfer shall be valid unless made on the company’s books by the 
registered owner and similarly noted on the bond ; but the same 
may be discharged from registry by being transferred to bearer, after 
which it shall be transferable by delivery, but it may be again regis- 
tered as before. The registry of the bond as above shall not restrain 
the negotiability of the coupons by delivery merely, but the coupons 
may be surrendered and the interest made payable to the registered 
owner of the bond.” 

And that such bonds should be duly executed by and under the 
seal of the said party of the first part, signed and attested by its 
president and secretary, and the coupons authenticated by or with 
the name of the said secretary. 

And that such bonds should, after such execution, be delivered to 
the said parties of the second part, who shall, within the terms 
hereof, sign the following certificate: 


“We hereby certify that the within bond is one of the five thou- 

sand five hundred bonds of one thousand dollars gold or two 

1951 hundred pounds sterling each secured by the indenture of 

mortgage therein mentioned, which mortgage has been duly 
executed, delivered, and recorded. 


——— . Trustees. 


And that such certificate upon each bond so signed by the trustees 
shall be sole and conclusive proof that the said bond is secured by 
this indenture: 

Now, therefore, this indenture witnesseth : 

That the party of the first part, in consideration of the premises 
and of one dollar to it in hand paid, the receipt whereof is hereby 
acknowledged, and in order to secure the payment of the principal 
and interest of the bonds aforesaid issued or to be issued as herein 
recited and provided and every part of the said principal and in- 
terest as the same shall become payable according to the tenor of 
the said bonds and of the coupons or interest warrants thereto at- 
tached, has given, granted, bargained, sold, transferred, enfeoffed, 
aliened, assigned, set over, released, conveyed, and confirmed, and 
by these presents does give, grant, bargain, sell, transfer, enfeoff, alien, 


assign, set over, release, convey, and affirm, unto the parties of the 
second part and the survivor of them, their successors, heirs, and 
assigns, the railroad of the said party of the first part, now owned 
and acquired or hereafter acquired by it, iu the State of Michigan, 
running from the city of Grand Haven, in the county of Ottawa, 


in said State, through the county of Muskegon, by way of Fruitport, @ 


through the counties of ‘Newaygo, Kent, Montcalm, Gratiot, Sagi- 

naw, Tuscola, Genesee, Lapeer, and Macomb, to the city of St. 
Clair, in the county of St. Clair, in the State of Michigan, the 

1952 length of which shall be two hundred and twenty miles, as 
near as may be. : 


And also all bridges now owned or hereafter erected by the said 


party of the first part, and also all the railroads, branches, rights of 
way, depot grounds, land, all depq;s, station-houses, engine-houses, 
car-houses, freight-houses, grain-houses, wood-houses, coal-houses, or 
other buildings, and all leases and all fences, trestles, bridges, and 
culverts appertaining to the railroad above conveyed, and all car 
shops and machine shops; also all kinds of machinery and tools 
now held or hereafier to be acquired for use in connection with the 
said railroad, including all locomotives, tenders, cars, or other rolling 
stock and equipment, and all implements, fuel, and materials for the 
construction, operating, repairing, or replacing the said railroad or 
branches, and also all franchises connected with or relating to the 
said railroad which are now held or may hereafter be acquired by 
the said party of the first part and all franchises or property now or 
hereafter belonging or appertaining to the party of the first part, 
together with all and singular the tenements and appurtenances 
thereunto belonging, and the reversions, remainders, tolls, incomes, 
rents, issues, and profits thereof, and also all the estates, rights, title, 
and interests whatsoever, as well at law as n equity, of the suid party 
of the first part of, in, and to the same: 

To have and to hold all and singular the premises, rights, fran- 
chises, property, real and personal, aforesaid, with the appurtenances, 
unto the said Ashbel Green and William Bond, trustees, the parties 
of the second part, and the survivor of them and their heirs, sue- 

cessor or successors, or assigns, in trust, however, for the per- 
1953 son or persons, firm or firm, and bodies politie or corporate 

who shall at any tine become and be from time to time the 
purchasers or holders or Owners of the said bonds or any or either 
of them, and for the purposes and on the conditions herein expressed, 
subject, however, to the possession and management of said railroad 
and property, including rents, incomes, issues, and profits aforesaid, 
by said party of the first part, its successors or assigns, so long as no 
default shall be made in the payment of either principal or interest 
of the bonds or any of them and so long as said pin of the first 
part shall well and truly observe, keep, ang perform all and singular 
the covenants and conditions in said bonds and in this indenture 
expressed to be observed, kept, or performed by or on behalf of said 
party of the first part. 5 

And it is declared that the trusts, uses, purposes, and conditions 
upon which the premises, rights, franchises, and property, real and 


* 
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personal, aforesaid are conveyed to and are to be had, held, and dis- 
of by the said parties of the second part are as follows—that 
is to say: 

First. The party of the first part shall make and execute and the 
trustees, parties of the second part, shall certify or countersign of 
the bonds to be secured hereby an aggregate amount equal to the 
amount of five million five hunded thousand dollars, and no greater 
amount of such bonds shall be issued by the party of the first part 
or countersigned by the said trustees under this indenture of mort- 
gage or deed of trust. 

Second. Until default shall be made in the payment of 

1954 principal or interest of the said bonds or some of them, or 
until default shall be made in respect to something by these 
presents required to be done, observed, performed, or kept by the 


3 party of the first part, the said party of the first part shall be suf- 
fe 


and permitted to possess, manage, operate, and enjoy the said 
hereinbefore-described franchises, property, railroads, and every part 
thereof, with the equipments thereof and the appurtenances there- 
unto belonging, and to take and use the tolls, incomes, rents, issues, 
and profits thereof in the same manner and with the same effect as 
if this deed had not been made; and the party of the first part 
shall also have full power from time to time to dispose of accordi 
to its} discretion such portion of the equipment, machinery, an 
implements at any time held or acquired for the use of the said rail- 
road as may have become unfit for such use, replacing the same by 
new, which shall then become subject to the operation of these pres- 
ents and which shall be expressly conveyed to said trustees, subject 
to such operation on their demand. 5 
Third. If the party of the first part shall well and truly pay the 
principal of the said bonds and every of them and all interest thereon 
when the same shall become payable according to the tenor of the 
said bonds and the coupons issued therewith, and-shall well and 
truly observe, perform, and keep all and singular the several things 
herein —— to be by it performed or kept according to the true 
intent and meaning of these presents, then and in that case all the 
estate, right, title, aud interest of the said parties of the second part, 
their heirs, successor, or successors in the trust hereby created, shall 
cease, determine, and become void ; otherwise the same shall be and 
remain in full force and virtue. | 
1955 Fourth. In case default shall be made in the payment of 
any interest on any of the aforesaid bonds issued or to be 
issued according to the tenor hereof or of the coupons thereto an- 
nexed or in any requirement to be done or kept by the party of the 
first part, and in case such default shall continue for the period of 
six months, it shall be lawful for the said trustees, the parties of the 
second part, personally or by their attorney or agent, to enter into 
or upon all and singular the railroads and premises hereby con- 
veyed or intended to be conveyed and each and every part thereof, 
and to have, hold, and use the same, operating by their superin- 
tendents, managers, receivers, or servants or other attorney or agent 
the said railroad and conducting the business thereof, and making 


3 
; 


1a 


. 
* . 
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from time to time all repairs and replacements and such useful alter- 
ations, additions, and improvements thereto as may seem to them 
to be judicious, and collect and receive all tolls, freights, incomes, rents, 
issues, and — of the same and of every part thereof, and, aſter 
deducting the expenses of operating the said railroad and conduct 
ing its business, and of all the said repairs, replacements, altera- @ 
tions, additions, and improvements, and all 1 — which may 
be made for taxes, assessments, charges, or liens prior to the lien of 
these presents upon the said railroads and premises or any part 
thereof, to apply the moneys arising as aforesaid to.the payment of 
interest upon said bonds in the order in which said intefest shall 
have become or shall become due ratably to the persons helding the 
coupons evidencing the right to such interest, and, after paying all ‘ 
interest which shall have me due, to apply the same to the satis- 
faction of the principal of the said bonds which may be at, that 
time due and unpaid ratably and without discriminati®n or prefer- 
9 


ence. 

1956 Fiftin In case default shall be made as afotecaid, or in 

default shall be made in the payment of the principal of * 

of the said bonds or any part thereof, and in case any such default 

shall continue for the period of six months, it shall be lawful for the 

said trustees, the parties of the second part, after entry as aforesaid or 

other entry, or without entry, personally or by their attorney or agent, 

to foreclose the equity of redemptioh to the property hereb 

veyed by * intervention or legal proceedings, or to sell an 

dispose of all and singular the railroad and premises hereby con- 

veyed or intended so to be, or of any part of the same, from time to 

time, at public auction, at the front door of the court-house, in the 

city of Grand Haven, in the county of Ottawa, in said State of Michi- 

gan, and at such time or times as they may appoint, having first 

given notice of the time and place of such sale or sales by advertise- 

ments, to be published not less than once a week for twelve succes- ° 

sive weeks in one or more newspapers printed in the city of New 

York, in the State of New Vork, and in the county of Ottawa, in the 

State of Michigan aforesaid, an wherever else an@as required by 

law, and to adjourn the said sale or sales from time to time in their 

discretion ; and, if so adjourning, to make the same at the time and 

place to which the same may be so adjourned, and upon any such 

sale to make and deliver to the purchaser or purchasers of the prop- 

erty so sold good and sufficient deed or deed in law for the same, : 

which sale, made as aforesaid, shall be a perpetual bar, both in law 

and equity, against the party of the first part and all persons or cor- 
porations whomsoever lawfully claiming or to claim the said 

1957 railroad and premises so sold or any part thereof by, from, 
through, or under it; and, after deducting from the proceeds 

of any such sale just allowances for all disbursements and expenses 

of the said sales, including attorney’s and counsel fees of ten thou- 3 

sand dollars and all other expenses, advances, or liabilities which 9 

may have been made or incurred by the said trustees in operating 4 

and maintaining the said railroad or in managing its business while 

in possession, and all payments which may have been made by it 

108—181 
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for taxes or assessments on the said premises or any part thereof, as 
well as compensation for their own services, to apply the said pro- 
ceeds to the payment of the principal of such of the aforesaid bonds 
as may be at that time unpaid, whether or not the same shall pre- 
viously have become due, and of the interest which shall at that 
time have accrued on the said principal and be unpaid, without dis- 
crimination or preference, ratably to the aggregate amount of such 
unpaid principal and accrued and unpaid interest ; and, if after sat- 
isfaction thereof, a surplus of the said proceeds shall remain, to pay 
over the same to the said party of the first part or to whomsoever 
may be lawfully or equitably entitled to receive the same or as some 
court of competent jurisdiction shall direct ; and it ishereby declared 
that the receipt of the said trustees shal! be sufficient discharge to 
the purchaser or purchasers of the premises for his or their pur- 
chase-money, and that such purchaser or purchasers, his or their 
heirs, executors, administrators, or assigns, shall not, after payment 
thereof and having such receipts, be liable to see to its being applied 
upon or for the trusts and pur of these presents or in any 
manner whatsoever be answerable for any loss, misapplication, or 

non-application of such purchase-money or any part thereof, 
1958 or be obliged to inquire into the necessity, expediency, or 

authority of or for any such sale. 

Sixth. In case any default shall be made in the payment of any 
of the said coupons or semi-annual interest upon any of the afore- 
said bonds at the time and in the manner designated in the coupons 
issued therewith, provided the said coupon has been presented and 
the payment of the interest therein specified has been demanded, 
and in case such default shall continue for the period of six manths 
after the said coupons shall have become due and payable, then and 
thereupon the principal of all the bonds secured hereby shall, at the 
election of the trustees, the parties of the second part, become im- 
mediately due and payable, anything contained in the said bonds 
to the contrary notwithstanding ; but a majority in interest of the 
holders of said bonds may, by an instrument in writing, signed by 
such majority, before the interest in arrears shall be paid, instruct 
the trustees to declare the said principal to be due or to waive the 
right so to declare on such terms and conditions as such majority 
shall deem proper, or may annul or reverse the election of the 
trustees, provided that no action of the trustees or bondholders shall 
extend to or be taken to affect any subsequent default or to impair 
the rights resulting therefrom. 

Seventh. The party of the first part sha!l, from time to time and 
at all times hereafter and as often as thereunto requested by the 
trustees, the parties of the second part, execute, deliver, and acknowl- | 
edge all such further deeds, conveyances, and assurances in the law 

for the better assuring the trustees upon the trusts herein ex- 
1959 pressed, the said railroad and the equipments and appurte- 

nances hereinbefore mentioned or intended to be conveyed, 
and all franchises now held or hereafter acquired, as by the trustees 
or by their counsel learned in the law shall be reasonably advised, 
devised, or required. 


Eighth. The trustees shall have full power, ip their discretion, 
upon the written request of the party of the first part, to convey, by 
way of release or etherwise, to the person designated by the said 
company any lands acquired in any way or held for male for the 
— of stations depo shops, or other buildings, or which. may 
save been held for a — of fuel, gravel, or other materials, pro- 
vided, however, in each ease that in the judgment of thé trustees 
such land shall vot be necessary for use in connection with the said 
railroad ; and also to 3 as aforesaid, on like requeat, any lands 
occupied by the track which may become disused by reason of a 
change of the location of any station-house, depot, shop, or other 
building as the said company may deem it éxpedient to disuse or. 
abandon by reason of such change, and to consent to any such change 
and to such other changes in the location of the track, depots, or 
other buildings as in thei} judgment shall have become expedient, 
and to make and deliver the conveyances necessary to carry the 
same into effect; but any lands which may be acquired for perma- 
nent use in substitution for any so\released shall be vested in the 
trustees upon the trusts of these — and no property shall be 
released or conveyed which in the judgment of the said trustees 
shall 1 — or material to the security of the aforesaid 

nds. : 

1960 Ninth. At any sale of the aforesaid property or any part 

thereof made to enforce the lien created by these presents, 
pursuant to the power herein granted or by judicial authority, the 
said trustees may bid for and purchase or cause to be bid for and 
purchased the property so sold on behalf of all the holders of the 
bonds secured hereby then outstanding in the proportion of the re- 
vective interests of such holders, provided they shall be requested 
the holders of a majority of said bonds so to do, and provided that 
1 the property hereby conveyed be sold as aforesaid the price at 
» the purchases herein authorized may be made shall not exceed 
ole amount of the bonds then oytstanding, with the interest ac- 


Beether with the expenses of sale, and if but a portion of the suid 
property shall be sold it shall be at such price as shall be, in the 
judgment of the trustees, reasonable. 
enth. It is hereby declared and agreed that it shall be the duty 
of the trustees, upon proper indemnification against @ets, compen- 
sution, and expenses, to execute the power of entry hereby g@nted 
— of sale hereby granted, or both, or to take appro riate 
p ings in equity or at law to enforce the ‘rights of the d- 
olders under these presents, upon requisition in writing, as herein- 
after specified, viz: 
1. If the default be as to the interest or principal of any of the 
bonds aforesaid such requisition upon the said t shall be b 
holders of not less than twenty-five per céntum of the sai 


be the duty of the trustees to enforce the rights of the bond- 
holders under these presents by entry, sale, or legal proceedings as 
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ereon, in behalf of which the said purchases shall be made, 


1961 bonds then outstanding, and upon such requisition it shall 
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it, being advised by counsel learned in law, shall deem most expedi- 
ent for the interest of all the holders of the said bonds. 

2. If the default shall be in the omission to comply with any other 
provision herein contained to be performed or kept by the said party 
of the first part, then and in such case the requisition shall be by the 
holders of fifty per centum of the bonds then outstanding. 

But it is expressly understood that such duty of the trustees shall be 
at all times subject to the power hereby declared of a majority in 
interest of the holders of the said bonds by requisition in writing, 
signed by such majority, to instruct the said trustees tu waive sach 
default, or, upon adequate indemnity as aforesaid, to enforce their 
rights by reason thereof: Provided, That, no action of the trustees 
or bondholders or both in waiving such default, or otherwise, shall 
extend to or be taken to effect any subsequent default or to impair 
the results arising therefrom. 

Eleventh. It is hereby expressly agreed that in case of the resig- 
nation, incapacity, or removal of any trustee, then the party of the 
first part and the remaining trustee- are hereby empowered to appoint 
a successor to fill such vacancy; and if said parties neglect to make 
such appointment or cannot agree, then said party of the first 
part is hereby empowered to apply to any court of record in 

the State of Michigan of competent jurisdiction to appoint a 
1962 suitable person or corporation to fill the vacancy created in 
manner aforesaid, and that such person or corporation so ap- 
inted trustee, on his or its acceptance of such appointment, shall 
ave and possess and be vested with the same rights and power as 
trustee as he or it would have had and possessed or been vested 
with had he or it been originally made a party of second part hereto, 
and shall perform the same duties in all respects, and until such 
appointment shall be so made in manner aforesaid, and notwitä- 
standing any vacancy as aforesaid, said remaining, surviving, acting, 
or competent trustee shall have full power and authority to execute 
each and all the trusts hereby created,and his acts in the premises 
shall be as legal, valid, and effectual in all respects and to all intents 
and purposes as if the same had been done and performed by both 
parties hereto of the second part. 

And in case such appointment shall be made in manner aforesaid 
the said party of the first part hereby covenants to make, execute, 
and deliver such other or further instruments, deeds, indentures, or 
assurances as may be necessary to enable the person or persons or 
corporation appointed to execute the trusts hereby created and de- 
clared as fully and perfectly in all respects as he or they could have 
executed the same if originally made a party or parties of the second 
part to this indenture. 

Twelfth. It is mutually agreed that the term or words “ trustees ” 
and “said trustees,” as used in this indenture, shall be held and con- 
strued to mean the trustee for the time being, whether all.or any be 
original or new, and whenever a vacancy shall exist to mean the 

continuing trustee, and such trustee shall, during such va- 
1963 cancy, be possessed of and be competent to exercise all powers 
granted by these presents to the parties of the second part. 


Thirteenth. It is further agreed that the said trustees shall not be 


answerable for any agent em ployed by tim nor for anything except 
for gross tape or willful default e discharge of their duties, 
nor shall either of said trustees be answerable for the aets, omissions, 
neglects, or defaults of the other. 
In witpess whereof the said party of the first part has caused these 
* be executed president and attested by its secretary 
— and its corporate seal to reto affiwed, and the parties of the sec- 
ond part have hereto set their hands and seals as evidence of the ac- 
ceptance of the within trust, the day and year first above mentioned. 
[sEAL. ] THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, : 
By EDWARD L. CRAW, President. 
Attest: DWIGHT KLINCK, Secretary. 
SEAL. ASHBEL GREEN, 
SEAL. WILLIAM BOND, 
Trustees. 


1964 State or New York, ans 
City and County of New York, ; 


Be it remembered that on this twenty-first day of May, A. D. 
1873, before me, Charles Nettleton, a commissioner of the State of 
Michigan in and for the State of New York, residing in said city of 
New York, personally appeared Edward L. Craw, the president of 
the Chicago, Saginaw and Canada Railroad Company, and Dwight 
Klinck, the secretary of the same company, to me respectively per- 
sonally known to be such, who, being by me severally duly sworn, 
did and say that he, said Edward L. Craw, f@sided in the 
State 2 igan; that he, said Dwight Klinck, resided in the Mid 
State; te said Edward L. Craw, was the president and he, 
Dwight Kilfnck, was the secretary, of the said co pany; that they 
know the corporate seal of suid company, that the seal affixed to 
the foregoing inst ment is such corporate Beal; that it was so affixed 
thereto by order of the board of directors ef said company, and that 
they, the said Edward L. Craw and Dwight Klinck, signed their 
names thereto by the like order as president and secretary of said 
company, respectively, and, further, acknowled the same to be 
their own act and deed and the act and deed of said company. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this twenty-first day of May, A D. 1873. 

CHARLES NETTLETON, _. 
Commissioner for Michigan in New York, 
5 at 117 Broadway, New York. 


Stare or New York, N ie 
City and County of New York, : 


Be it remembered that on this twenty-first day of May, 

1965 in the year eighteen hundred and seygnty-three, before me, a 
commissioner of the State of Michigan, residing in New 
York, personally came Ashbel Green and William Bond, known to 
N é 
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me to be the — in the within conveyance named, and J hav- 
ing first made known to them the contents thereof, they severally 
acknowledged to me that they signed, sealed, and delivered the 
saine as their voluntary act and deed for the uses and purposes 
therein mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this twenty-first day of May, A. D. 1873. 

CHARLES NETTLETON, 
Commissioner for Michigan in New York, 
117 Broadway, New York. 


At a special term of the supreme court held at the court-house, in 
the city of New York, on the 17th day of May, 1877. 1 
Present: Hon. G. C. Barrett, justice. | 


he 
DanIEL E. SICKLEs ef al. 
us. 
BENJAMIN RICHARDSON, JOHN A. ELwEL. I., et al. 

On reading and filing the affidavit of Elihu Root, dated this day, \ 
it is ordered that this action be, and it hereby is, discontinued as W 
against the defendant, John A. Elwell. 

(A copy.) * 

HENRY A. GUMBLETON, Clerk. 1 

1966 City AN D County or New York, 8: > ” 


Supreme Court City and County of New York. 


DANIEL. E. Sickl. Es et al. 
vs. N 
BenxsaMin RICHARDSON, JOHN A. ELWELL, ei al. 


Elihu Root, being duly sworn, says: 

Iam attorney for the plaintiffs in this action. The action has been 
commenced against a part of the defendants by due service, and an 
injunction has been granted and is noW pending therein. The de- 
fendant, John A. Elwell, has not been served or appeared in the 
action, and has not been served with the injunction or any papers or 
orders therein. I have become satisfied that he is not a necessary 
party to the action and the plaintiffs desire to discontinue as to 
1 


m. 
ELIHU ROOT. 


Sworn to before me this 17th day of May, 1877. 
GEO. T. HANNING, 
Notary Public, N. Y. Co. 


n So eee ee 


1967 Supreme Court City and County of New York. v 


Danies. E. Sickies, BENJAMIN F. Srevens, and J. Franx Bower, 
William Enterman and John Bower, William Bower, Charles 
Bower, Executors, and. Frederika Bower, Executrix, of Johu 
Bower, Deceased, Composing the Firm of John Bower & Company, 
Suing for Themselves and on Behalf of All Other Persons Simi. 
— Situated and Having a Common Interest with Them, Plain 
tiffs, = 


against 

BenJAMIN RicnARDsox, Jonx A. ELwWXI L., THe CHICAOO, SAGInaw 
and Canada Railroad Company, Ashbel Green and William. 
Bond, John Doe and Richard Roe, Defendants. 


In this action, tried before tffe court without a jury, I make and 
file the following findings of fact and conclusions of law: 


ndings of Fact. 


First. That the defendant, The Chicago, Saginaw and Canada 
Railroad Company, is, and at all times alleged in the 2 was, 
a corporation organized and existing under the laws of the State of 
Michigan and having an office for the transaction of business in the 

city of New York. , 
1968 nd. That Gu the 15th df of May, 1873, the said’ rail- 

road company d@ly adopted a resolution to issue its bonds to 
the amount of five million five hundted thousand dollars, secured 
by a mortgage upon its property and franchises, as all in the 
first article of the complaint in this action; that on the 21st day of 
May, 1873, Khe president and secretary of the said company duly 
executed five thousand and five hundred bonds of the seid company 
for the sum of one thousand dollars each, amounting in the aggre- 
gate to the sum of five million five hundred thousand dollars, as 
alleged in the first article q the complaint; that on the same day 
the said railroad company duly executed and delivered to the de- 
fendants, Ashbel Green and William Bond, a deed of trust or mort- 
gage, as alleged and described in the complaint, conveying to them 
all the property and franchises of the said corporation to secure the. 
payment of the five million five hundred thousand dollars in bonds 
aforesaid ; that at the same time with the delivery of the said mort- 
gage the said five thousand five hundred bonds were delivered to 
the said trustees to be countersigned or certified by them, and the 
said trustees thereupon signed a certificate in the words and figures 
following—that is to gay: 

“ We hereby certif that the within bond is one of five thousand 
five hundred bonds of one thousand dollars gold or two hundred 
pounds sterling each secured by the indenture of a therein 
— which mortgage has been duly executed, delivered, and 
recorded.” 

And the said trustees thereupon retu the said bonds so 
1969 certified by them to the officers of the said compan@except- 
ing eleven of the said bonds retained by the trustees for their 
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a compensation ; that the said mortgage contains the several 
clauses and provisions alleged in that behalf in the first article of 
the said complaint. 

Third. That the plaintiffs are the holders and owners of bonds to 
the amount of over one nundred and fifty thousand dollars, part 
and parcel of the five thousand five hundred bonds so executed and 
certified and secured by the said mortage and issued by the said 
railroad company, and that the said bonds were acquired by the 
plaintiffs for value before the 8th day of July, 1876. 

Fourth. That for more than one year next prior to the 8th day of 
July, 1876, the defendant, Benjamin Richardson, was a director of 
the said company ; that for more than five months prior to the said 
8th day of July, 1876, the said Richardson was managing director 
of the said company; that for more than one year prior to the 8th 
day of July, 1876, the said Richardson was a member of the execu- 
tive committee of the board of directors of the said company ; that 
ever since the month of January, 1876, William J. Kelly, of Phila- 
delphia, has been the president of said company and John A. Elwell 
has been secretary of the said company. 

Fifth. That during the period when the defendant Richardson 
was managing director as aforesaid the principal management and 
control of the said company’s affairs was given up to and assumed 
and exercised by him as the active executive officer and manager of 

the company. 
1970 Sixth. That the said John A. Elwell was, during the period 
in which all the transactions mentioned in the complaint oc- 
curred, the general and confidential agent of the said Richardson. 

Seventh. That on and prior to the 8th day of July, 1876, the said 
railroad company had become insolvent and unable to mect its cur- 
rent obligations as they became due, and had made default in the 
payment of interest on its outstanding bonds, which default had 
continued for a period of over six months, and the said company 
had ceased to prosecute the purposes for which it had resolved to 
borrow money —— of mortgage bonds, and the undertaking 
of the company had come to a condition which rendered its further 
progress im possible. 


Eighth. That the defendant Richardson, on the 31st day of March, 


1875, entered into a contract with the said Chicago, Saginaw and 
Canada Railroad Company by which he agreed to advance to said 
company one hundred thousand dollars in his notes, at six and 
twelve months, on the security of two hundred of said one thousand 
dollar bonds. He executed and delivered to the said company suid 
notes and paid the same at maturity, and the said company, in con- 
sideration thereof, delivered to the said Richardson, pursuant to the 
said agreement, two hundred of said one-thousand-dollar bonds. 
Ninth. That on or about July 5th, 1875, the said Chicago, Sagi- 
naw ahd Canada Railroad Company passed a resolution authorizing 
the borrowing of further sums of money of said defendant 
1971 Richardson on one hundred more of said one-thousand-dol- 
lar bonds as security therefor, and the said Richardson loan 
to the said company twenty-five thousand dollars and received from 


mt, 


said company, under said resolution, said one hundred of said one- 

thousand-dollar bonds as security for said loan. , 
Tenth. That on or about the 3d day of August, 1875, the board 

of directors of the said Chicago, Saginaw and Canada Railroad 


Company adopted the following resolution: 


“On motion, it was unanimously resolved that in consideration of 


the sum of money advanced by Benjamin Richardson, of New York, - 


to this compang and of the sums hereafter to be advanced by him 
for purposes of extending and equipment of the said road, as well 
as all advances made by him of every nature whatsoever, that an 
additional amount of three hundred of the company’s first-mort, 
gage bonds of one thousand dollars each be conveyed to said Rich- 
ardson, making a total of six hundred of said first-mortgage bonds 
of one thousand dollars each, as collateral security for the repay- 
ment to him of said sums so advanced, which sums shall bear in- 
terest at the rate of ten per cent. per annum, payable semi-annually 
on the rst days of January and July of each year.” 

That thereafter three hundred more of the gaid one-thousand-dol- 
lar bonds were delivered to the said Richardson, and that after the 
passing of the said resolution the said Richardson advanced to or 
on account of the said company at sundry times about forty-one or 
forty-two thousand dollars. N 

leventh. That during fhe years 1875 and 1876 the Chi 
Saginaw and Canada Railroad Com pany hired from Benjamin 
1972 Richardson certain rolling stock for which the said company 
agreed to pay him a the rate of four hundred and twenty- 
five ($425) dollars per month, and that the total rental of such roll- 
ing stock prior to the 8th day of July, 1876, amounted to four thou- 
sand nine hundred dollars ($4,900). ’ 

Twelfth. That upon the 8th day of July, 1876, none of the sums 
mentioned in the foregoing 8th, 9th, 10th, and 11th fipdings of fact 
had been paid by the Chicago, Saginaw and Cana da Railroad Com- 
pany to Benjamin Richardson, and the said Richardson had in his 
possession, in the city of New York, all of the bonds mentioned in 
the said 8th, 9th, and 10th findings of facts, and being in all six 
hundred (600) of the said one-thousand-dollar bonds. 

Thirteenth. That on the 8th day of July, 1876, said Richardson 
presented to the board of directors of the Chicago, Saginaw and 
Canada Railroad Company his resignation as managing director 
and as director of the said company, which said resignation was in 
form accepted by them. 

Fourteenth. That on the said 8th day of July, 1876, at the same 
meeting at which his resignation was accepted, said Richardson 
presented to the board of directors of the said railroad company an 
itemized account of claims against the said company, including the 
moneys referred to in the foregoing 8th, 9th, 10th, and 11th find- 
ings of fact, and aggregating, with interest to the said 8th day of 

July, 1876, the sum off $185,588.19, and that the said account 
1973 was thereupon allowed by the said board of directors at that 
sum; that at the same meeting the said board of directors 


passed a resolutiun reciting the company’s inability to paid ac- 
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count and authorizing and directing the secretary of the company 
“to execute and deliver to said Richardson the promissory note or 
notes of the company for the amount of said indebtedness, with the 
accrued interest thereon, payable at such time as he could be able 
to agree upon with the said Richardsun, the rate of interest not to 
exceed 7 per cent., with an agreement embodied in such notes au- 
thorizing the holder thereof, in the event of the same not being paid 
according to the terms thereof, to sell and dispose of said first-mort- 
gage bonds (referring to the 600 bonds aforesaid) at public or private 
sale and with or without notice.” 

Fifteenth. That on the said 8th day of July, 1876, said John A. 
Elwell executed and delivered, as secretary of the said company, to 
Benjamin Richardson three promissory notes of the said company, 
each dated July 8th, 1876, and payable to the order of Benjamin 
Richardson, on demand, at No. 135 Broadway, New York, one of 
the said notes being for the sum of one hundred and thirty-seven 
thousand seven hundred and twelve dollars and fifty-nine cents 
($137,712.59), another thereof being for the sum of thirty-three 
thousand five hundred and one dollars and nine cents ($33,501.09), 
and the third thereof being for the sum of fourteen thousand three 
hundred and seventy-four dollars and fifty-one cents ($14,374.51), 
and the three aggregating the amount of the account presented by 
the said Richardson and allowed by the board of directors; that 

there was not included in said notes or any of them any 
1974 agreement or provision regarding the collateral security 

therefor or the sale of any bonds or other security (and that 
no agreement other than the said notes were made pursuant to said 
resolution). . a 

Sixteenth. That on the said 8th day of July, 1876, the said Ben- 
jamin Richardson and the said John A. Elwell and the said board 
of directors and each of them knew that the Chicago, Saginaw and 
Canada Railroad Company was insolvent, and was in the condition 
stated in the foregoing 7th finding of fact, and they each of them 
had then in contemplation the foreclosure and sale of all the prop- 
erty and franchises of the company under the mortgage aforesaid, 

and on that day steps were taken by the said Richardson and El- 
well to procure the said foreclosure to be commenced. 

Seventeenth. That on or about the 17th day of July, 1876, said 
Richardson demanded from the said Elwell payment of the three 
promissory notes referred to in the foregoing 15th finding of fact, 
and payment was refused ; that on the said 17th day of July, 1876, 
the defendant Richardson commenced an action in the court of com- 
mon pleas in and for the city and county of New York against the 
said company by service of a summons and complaint upon 
said Elwell; that said Elwell and those acting with him appeared én 
the name of the company, the president never having been notified, 
and the said Elwell employing the attorney who appeared for the 
company; that on the 11th day of August, 1876, a warrant of at- 
tachment against the property of the said company was issued in 
said action. On the 12th day of August judgment was taken by de- 
fault against the said company and entered in the said action 


a 
* 


ow 


1975 in favor of said Richardson for the sum of $186,779.05 dam- 
ages and costs, and on the same day execution was duly 
issued to the sheriff of the city and county of New York upon the 
said judgment against the property of the said company ; that under 
and by virtue of the said warrant of attachment the suid sheriff, on 
the 11th day of August, 1876, levied upon and took into his posses- 
sion three thousand five hundred and seventy-four bonds of o 
thousand dollars each, part and parcel of the bonds aforesaid, 
twenty-nine hundred and seventy-four of which were in the 
sion of said Elwell in the city of New York as secretary of said co 
pany and six hundred of which were in possession of said Richard- 
son in the city of New York. 


Eighteenth. That the twenty-nine hundred and seventy-four bonds } 


which were levied upon by the sheriff in the ion of the said 
Elwell were the property of the said railroad company, and had 
never been issued or received any binding force or efféct or become 
the obligation of the said company. . 


Nineteenth. That the said six hundred of the said bonds which 


were levied upon by the sheriff in the possession of said Richard- 
son were the property of the said railroad company, subject to such 
claims as the said Richardson had thereon, and had never been 
issued or received any binding force and effect or become the obli- 
gation of the said company otherwise than as constituting parts of 
the several contracts theretofore inade between the said company 
and the said Richardson. 
1976 Twentieth. That the said six hundred bonds which were in 


the possession of the said Richardson were voluntarily deliv- 


ered by him to the sheriff of the city and county of New York 
under the said attachment against the said railroad company. 

Twenty-first. That the said sheriff, on receiving the said execu- 
tion, made and published the — ny according to law and 
in the World newspaper in the city of New York: 


Sheriff's Sale: 


“ By virtue of a certain writ of execution to me directed and de- 
livered, I will expose to sell at public vendue on Saturday, the 19th 
day of August, 1876, at 12 o’clock, noon, at the vestibule of the city 
hall, in the city of New York, three thousand five hundred and 
seventy-four (3,574) bonds of the Chicago, Saginaw and Canada Rail- 
road Company, each bond representing one thousand dollars. 

“JAMES PAY, Deputy Sheriff. 
“WILLIAM C. CONNER, Sheriff. 


Twenty-second. That on the 19th day of August, 1876, the said 
sheriff proceeded to sell and did sell, under and by virtue of the 
said execution and pursuant to the said notice, the said thirty-five 
hundred and seventy-four bonds at public auction ; that the said 
Benjamin Richardson became the purchaser of all of the said bonds 
at the said sale upon a bid of fifty dollars (50) for each bond, roak- 
ing an aggregate sum which appeared to be realized upon the said 
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sale of one hundred and seventy-eight thousand and seven 
1977 hundred dollars ($178,700); that the said Richardson paid to 

the said sheriff the sum of twenty-two hundred and thirty-six 
dollars and eighty-eight cents ($2,236.88), being his poundage upon 
the said sum of $178,700, the purchase price of the whole of the said 
thirty-five hundred and seventy-four bonds, and certain other com- 
missions and charges, amounting, with said poundage, to the sum of 
$4,144.57, and the balance of the said $178,700, being $174,555.43, 
was allowed to the said Richardson as purehaser by the sheriff and 
by the said Richardson as plaintiff to the sheriff, and was returned 
by the said sheriff as being made upon the said execution; that all 
of the said thirty-five hundred and seventy-four bonds of the Chicago, 
Saginaw and Canada Railroad Company were thereupon delivered 
by the said sheriff to the said Richardson as such purchaser, and re- 
mained in the possession of the said Richardson until the commence- 
ment of this action. 

Twenty-third. That thereupon the attorney for the said Richard- 
son in the said action in the court of common pleas made and signed 
a receipt upon the said execution therein in the words and figures 
following—that is to say: 


Received from William C. Connor, sheriff, one hundred and sev- 
enty-four thousand five iundred and fifty-five 43, dollars, being the 
amount made on the within execution. 


Aug. 19, 76. : 
J. & R. DAVIDSON, 
Pleintiff’s Attorney. 


Twenty-fourth. That thereupon the sheriff made and filed 

1978 in the customary form an account of the sale under-the said 

execution in accordance with the facts as stated in the fore- 

going finding of fact, and the said sale was endorsed by the said 
ichardson’s attorney in the said action. 

Approved : 
J. & R. DAVIDSON, 
7 Plaintiff's Attorneys. 


Twenty-fifth. That the acts of the said Elwell, the said Richard- 
son, and the said directors of the Chicago, Saginaw and Canada 
Railroad Company hereinbefore stated, including the resignation of 
the said Richardson and the acceptance thereof, the presentation 
and allowance of his account, the ordering of the said notes, the 
giving of the said notes by the said Elwell, the presentation, demand 
for payment, and refusal of payment thereof, the commericement of 
the said action in the court of common pleas, the proceedings in the 
said action and upon the attachment and excution therein, and the 
said sale were all pursuant to a fraudulent and collusive scheme be- 
tween the said Elwell and the said Richardson and with the assist- 
ance and connivance of the said directors, acting for the benefit of 
the said Richardson, and for the purpose of changing the title, own- 
ership, and right of possession of the said thirty-five hundred and 
seventy-four bonds from the said company and the said Elwell as 
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secretary thereof and the said Richardson as the holder thereof, 
subject to and as part of the contracts aforesaid, to the said Rich- 
ardson individually and absolutely by means of the said sheriff's 
saie, and for the purpose of giving the said bonds an apparent in- 
ception and validity in the hands of the said Richardson and his 
transferees as aguinst the said company, and as liens upon 
1979 the property covered by the said mortgage, and of enabling 
the said Richardson thereby to control the actions of the 
trustees for bondholders under the said .mortgage and admit them 
upon any sale which should be made under foreclosure thereof, and 
to enable the said Richardson to appropriate to himself, either di- 
rectly or indirectly, the greater part of the proceeds of such sale or 
the principal or controlling interest in any — — which 
should follow upon a purchase by the trustees of thé mortgaged 
property so sold. 
wenty-sixth. That it was a part of the said scheme and plan 
and was the intention of the said Richardson therein that his rights 
to and under the six hundred bonds which were in his 7 — 
under his several contracts with the said company should be aban- 
doned and extinguished, and that the said judgment in the court of 
common pleas and the remedy by attachment in thesaid action and 
by execution upon the said judgment should be substituted therefor. 
Twenty-seventh. That it was the intention of the said Richardson 
in surrendering the said six hundred bonds to the said sheriff to 
waive, surrender, and abandon all rights thereto and thereupon 
which he then had for the purpose of securing a new aud absolute 
title thereto by means of a sale under the said attachment and exe- 
cution. 
Twenty-eighth. That before the commencement of this action the 
defendants, Ashbel Green and William Bond, as trustees under the 
said mortgage, commenced an action in the circuit court of 
1980 the United States for the district of Michigan to foreclose the 
said mortgage, and that the said action was still pending and 
undetermined at the time of the commencement of this action. 
Twenty-ninth. That before the commencement of this action the 
plaintiffs demanded of the said trustees that they should*‘commence 
proceedings for the protection of the plaintiffs’ rights in the prem- 
ises, and that the said trustees refused so to do, alleging that they - 
had no duty or authority in that behalf. A 8 
Thirtieth. That before the commencement of this action the plain- 
tiffs demanded of the president of the Chicago, Saginaw and Canada 
Railroad Company that he should commence an action or proceed- 
ing — the protection of their rights in the premises, and he declined 
so to do. 
Thirty-first. That the said Richardson and Elwell have and had 
at the time of the commencement of this action acquired such con- 
trol over the said company and have and had so confused and en- 
tangled its affairs and concentrated in their own bands the power of 
administering and directing its action that it is and was impossible 
for the plaintiffs to obtain any protection from or redress for the 
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wrongs complained of in this action through the voluntary corpo- 
rate action of the said company. 

Thirty-second. That there is and was at the commencement of 
this action reason to apprehend that the said Richardson will, unless 
restrained therefrom, transfer the said bonds to some bona fide holder 
or holders for value without notice of the facts aforesaid. 


1981 Conclusions of Law. 


First. That the twenty-nine hundred and seventy-four bonds 
taken by the sheriff of the city and county of New York from the 
possession of the said John A. Elwell were not in the hands of the 
said sheriff at the time of the sale of August 19, 1876, the obligations 
of the Chicago, Saginaw and Canada Railroad Company or of any 
validity or force as against said company. 

Second. That the said twenty-nine hundred and seventy-four 
bonds received no inception, force, or validity as obligations by the 
sale and delivery by the said sheriff and are not obligations of the 
said company in the hands of the defendant Richardson, and are in- 
valid and void. 

Third. That the taking of judgment by the said Benjamin Rich- 
ardson in the court of common pleas against the said company and 
the delivery by him of the six hundred bonds in his possession to 
the sheriff of the city and county of New York under the attach- 
ment in the said action, to be sold under the execution therein, was 
an abandonment, waiver, and extinction of all prior lien, claim, or 
contract right on the part of the said Richardson to, under, or upon 
the said bonds. * a 

Fourth. That the said six hundred bonds were in the hands of 
the said sheriff the property of the Chicago, Saginaw and Canada 
Railroad Company, free from any special ownership or lien thereon, 
save the said sheriff’s possession and right of possession, and were 

not, in the hands of the said sheriff at the time of the said sale 
1982 under the said execution, the obligations of the Chicago, 

Saginaw and Canada Railroad Company or of any validity 
or force as against said company. 

Fifth. That the said six hundred bonds received no inception, 
force, or validity as obligations by the sale and delivery by the 
sheriff and are not obligations of said company in the hands of the 
defendant Richardson and are invalid and void. 

Sixth. That the plaintiffs are entitled to judgment for the in- 
junction prayed for and for the cancellation of the said thirty-five 

undred and seventy-four bonds and for costs against the defendant 


Richardson. 
CHAS. DONOHUE, Justice. 
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1983 Supreme Court City and County of New Tork. 


DaxIxL E. Stex Lxs, Bensamin F. Stevens, and J. FRanK Bowser, 
William Enterman and John Bower. William Bower, Charles 
Bower, Executors, and Frederika Bower, Executrix, of John 
Bower, Deceased, Composing the Firm of John Bower & Com- 
pany, Suing for Themselves and on Behalf of All Other Persons 
Similarly Situated and Having a Common Interest with Them, 
Plaintiffs, ' 

against 

BenJAMIN RICHARDSON, JoHNn A. Ei. WELL, Tat CHICAOO, SAGINAW 
aud Canada Railroad Company, Ashbel Green and William Bond, 
John Doe and Richard Roe, Defendants. 


This action having duly come on to be tried in its regular order 
on the calendar, at a special term of this court, the Hon. Charles 
Donohue, a justice thereof, presiding; and it appearing that the said 
action had been duly discontinued as against John A. Elwell, the 
said Elwell having never been served therein, and that no 1 — 
had been served in the said action under the names of John Doe 
and Richard Roe, and that the defendant, The Chicago, Saginaw 
and Canada Railroad Company, had duly appeared, by . W. 

Huntington, Esq., its attorney in said action, and bad been 
1984 served with a copy of the oe more than twenty days 
before the trial, and had fuiled to answer or demur thereto: 

Now, after hearing the pleadings and proofs of the respective 

rties, and after hearing Grosvenor P. Lowery, Esq., and Elihu 

t, Eeq., of counsel for the plaintiffs, and Dexter A. Hawkins, 
Esq., of counsel for the defendant Richardson, and Ashbel Green, 
Esq., of counsel for the defendauts Bond and Green, and Scott Lord, 
„and B. W. Huntington, Esq., of counsel for the defendant, The 
Chicago, Saginaw and Canada Railroad Company, after due consid- 
eration therein, the justice before whom said hearing was had hav- 
ing made and filed his finding of fact and conclusions of law there- 
on, and having allowed the costs of said action to the plaintiffs as 
against the defendant Richardson, the said costs having been taxed 
at one hundred and forty-five pa dollars, and an extra allowance 
of two thousand ($2,000) dollars having been duly granted to the 
laintiffs as against the defendant Richardson, and on motion of 
lihu Root, Esq., attorney for the plaintiffs, it is ordered, adjudged, 
and decreed— 

First. That the three thousand five hundred and seventy-four 
bonds (so called) mentioned in the complaint in this action, dated 
May 21st, 1873, and which were sold and delivered by the sheriff of 
the city and county of New York to Benjamin Richardson on the 
19th day of August, 1876, are not the obligations of the Chicago, 
Saginaw and Canada Railroad Company, and are not secured by 
the mortgage executed by the said railroad — on the said 

21st day of May, 1873, and mentioned in the said complaint, 
1985 and do not entitle the holder or holders thereof to partici- 
pate in any of the benefits secured or intended to be secured 
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by the said mortgage, and that the said three thousand five hundred 
and seventy-four bonds are, and each of them is, inoperative, in- 
valid and void. 

Second. That the defendants, Ashbel Green and William Bond, as 
trustees under the said mortgage, be, and they hereby are, perpet- 
ually restrained and enjoined from recognizing or acting upon or 
obeying the directions of any person or —— as the holder or 
holders or by virtue of the possession or claim to ownership of the 
said three thousand five hundred and seventy-four bonds, so called, 
or any of them. 

Third. That the defendant, Benjamin Richardson, and the de- 
fendant, The Chicago, Saginaw and Canada Railroad Company, 
and the officers, agents, and servants of them and each of them be, 
and they are and each of them is hereby, perpetually restrained and 
enjoined from selling, pledging, mortgaging, encumbering, issuing, 
deliverin , disposing of, parting with, or in any way using the said 
so-called bonds or any of them as obligations of the Chicago, Sagi- 
naw and Canada Railroad Company. 

Fourth. That the said so-called bonds and each of them be can- 
celled by some proper mark, printing, or writing upon the face 
thereof plainly referring to this judgment. 

Fifth. That Henry A. Smalley, the receiver heretofore appointed 

in this action, be, and he hereby is, continued and appointed 
1986 receiver of the said bonds under this judgment to carry the 

last foregoing provision of the said judgment into effect, and 
he is hereby directed, after the cancellation aforesaid, to deliver the 
papers so cancelled to the defendant, Benjamin Richardson. 

Sixth. That the said receiver, before entering upon his duties, exe- 
cute and file with the clerk of the court a bond to the people of this 
State, with at least two sufficient sureties, in the somite a twenty 
thousand dollars, conditioned for the faithful performance of his 
duties as receiver. 5 i 

Seventh. That the said receiver report to this court his acts and 
~ ag in the performance of the duties hereinbefore imposed upon 

im. 

Eighth. That the plaintiffs recover of the defendant, Benjamin 
Richardson, the sum of two thousand one hundred and forty-five 
dollars and eleven cents, their costs and allowances in this action, 
heretofore adjusted and allowed, and a further sum. The amount 
of the said receiver's reasonable expenses, charges, and fees to be 
adjusted, determined, and allowed upon the coming in of his report, 
and thereupon inserted in this judgment by the clerk. 


(A copy.) : 
HENRY A. GUMBLETON, Clerk. 


1987 Supreme Court. Special Term. 
SICKLEs against RICHARDSON. 
_ Donoave, J.: 


In this case the bill seeks to set aside the transfer to the defendant 
Richardson, and to cancel certain bonds issued by the corporation 
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defendant. All the parties have appeared and the principal de- 
fendant is resident here, and of the trustees one resides here and the 
other comes on business here. The business of the road, except its 
3 seems to have been carried on here. 

The facts as disclosed by the evidence seem to be clear. Richard - 
son had advanced a large sum to the company. It was evident and 
had been a matter of consultation and consideration that the com- 
pany was insolvent, and resolutions to put it into a receiver’s hands 

ad been framed and considered. Richardson had the man ent 
of the road, and, with Elwell, seems to have run it. Evidently with 
a view to subsequent proceedings, on the 7th of the month, Rich- 
ardson sent in a resignation, which was on the 8th acce at the 
same meeting, notice of which did not reach the admitted president 
(the answer admits Kelly to have been the president), and which 
notice seems not to have been intended to reach him. 
At this meeting Elwell, who had acted as Richardson’s 
1988 agent, was put in Richardson’s place, and resolutions were 
leaving the liquidation and payment of the claim to 
Elwell. Even the somewhat general authority he had was exceeded 
in the mode of giving the notes, which the president was not called 
on to sign. While suit was preparing on these the bonds seized 
afterwards were, by the procurement of Elwell and his friends, put 
where they could be easily reached and where no knowledge of the 
levy would reach the president. On the judgment a seizure was 
made on the mere obligations of the defendant in the execution, and 
I find as matter of fact all the bonds were sold on that execution. 

It seems to me that the proceeding of the sale of the —ä— 
of the company on a judgment against them was, to use a mild term, 
a farce on justice. The bonds were all sold on the judgment, and 
the defendant Richardson now holds them, claiming the right to 
them as his property. 

The plaintiff claims that the whole proceeding was fraudulent 
and the bonds should be ordered to be cancelled. The bonds are 
negotiable. The effort, by means of a judgment for less than 
$200,000, to obtain a second claim of $3,550,000 has, I think, no 
precedent in law or equity to sustain it. To sustain such a transac- 
tion would be an outrage on the law. All the bonds having been 
surrendered to the sheriff and sold by him under the execution 
must be included in the result. As to $2,950,000, I do not think the 
counsel seriously intended to sustain defendant’s claim of title. 

The defendant claims that the court cannot, in favor of the party 
plaintiff here—not a judgment creditor—interfere to give the relief 
asked for. I do not think this well taken nor supported by author- 
ity. The question is also raised that the equities set up here by 
plaintiff can be adjusted in a suit to foreclose brought by the trus- 

tees. We have the bonds here and the parties here, and if the 

1989 bonds are suffered to get out of our control they may when 

nia presented in the trustees’ suit be in the hands of bona fide 
olders. 

It follows from these facts that the plaintiffs are entitled to » & judg: 
ment declaring the bonds ir the hands of the receiver void that 
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a decree must be entered cancelling them. Questions of costs of the 
parties will be disposed of when the findings are settled. 


N. Y. Supreme Court, City and County of New York. 
DANIEL E. SICKLEs el al. 


ag st 
BenJAMIN RIchARDSOx, Impleaded, &c. 


Sin: You will please take notice that the annexed findings of 
fact and conclusions of law, copies of which are herewith served 
upon you, will be presented to Hon. Justice Donohue, at his cham- 
bers of this court, county court-house, city of New York, on Monday, 
Nov. 26th, 1877, at ten o’clock a. m., for settlement. 

Yours, &c., HAWKINS & COTHREN, 


Attorneys for Defendant, Benj. Richardson. 
N. V. Nov. 23, 77. 


ian Elihu Root, Esq., attorney for plaintiffs, 43 Pine street, New 
ork. 


1990 Supreme Court City and County of New York. 
DAxIEL E. Sick LES and Others 


ag 
BENJAMIN RICHARDSOx, Impleaded, &c. 


The court is respectfully requested to make each one of the an- 
nexed thirty-seven findings of fact. 
The court is also respectfully requested to make the first eight 
conclusions of law hereto annexed, viz., Nos. 1, 2, 3, 4, 5, 6, 7, and 8. 
DEXTER A. HAWKINS, 
Of Counsel for Defendant .Richardson. 


1991 Supreme Court City and County of New York. 


Danie. E. SicxLES, BENJAMIN F. Stevens, and J. Frank Bower, 
William Enterman and John Bower, William Bower, Charles 
Bower, Executors, and Frederika Bower, Executrix, of John 
Bower, Deceased, Composing the Firm of John Bower & Com- 

ny, Suing for Themselves and on Behalf of all Other Persons 
— situated and Having a Common Interest with Them, 
Plaintiffs, 
against 

BrenJAMIN RIcHARDSON, JoHN A. ELwEI. L, Toe Caicaco, SAGINAW 
and Canada Railroad Company, Ashbel Green and William Bond, 
John Doe and Richard Roe, Defendants. : 


In this action, tried before the court sitting in equity, I make and 
file the following findings of fact and conclusions of law: 


Findings of Fact. 
First. One of the defendants, The Chicago, Saginaw and Canada 
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Railroad Company, is a corporation organized under and in accord - 
ance with the law of the State of Michigan. 


The court declined except as Sund in plaintiffs’ findings. 


1992 Second. The railroad of the said Chicago, Saginaw and 

Canada Railroad Company is entirely within the State of 
Michigan, and the — — and prineipal place of business of 
said corporation is in said State of Michigan. 


The court declined. 
Third. Process was not served on defendant, John A. Elwell; his 


name was stricken out as a defendant before trial, on motion of the 


plaintiffs. 
The Court: Yes. * 
Fourth. Defendant Richardson is a resident of this State. 
The Court: Yes. 


Fifth. Defendant, The Chicago, inaw and Canada Railroad 
Company, executed and delivered to defendants, Ashbel Green and 
William Bond, as trustees under the mortgage, 5,500 first-mortgage 
seven per cent. thirty-year bonds of one thousand dollars each on 
or about the twenty-first day of May, 1873, payable, principal and 
interest, in the guld coin of the United States, the interest to = 
semi-annually and the principal on the first day of May, 1903; 
and also executed and delivered a mortgage or deed of trust as col- 
lateral security for said 5,500 bonds of one thousand dollars each, 
conveying all of the property and franchises of the said company 
to said Ashbel Green and William Bond as trustees for that pur- 
pose. 

The court declined. 


Sixth. The said Ashbel Green and William Bond as such trustees 
under said mortgage, by authority of the said railroad company, 
— upon the backs of each one of said bonds a certificate in the 
following terms: 

“We hereby certify that the within bond is one of five thousand 

five hundred bonds of one thousand dollars gold or two hun- 
1993 dred pounds sterling each secured by the indenture of mort- 

gage therein mentioned, which mortgage has been duly ex- 
ecuted, delivered, and recorded.” 


The court declined. 


Seventh. The said trustees thereupon delivered to said railroad 
company all of said five thousand five hundred bonds so executed 
and certified, except eleven of said bonds, which the trustees re- 
tained for their compensation by authority of said company. 


The court declined. 


Eighth. Plaintiffs herein are holders of one hundred and sixty 


of said bonds, but are not judgment creditors or stockbolders. 
The court declined. 
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Ninth. The defendant Richardson, on the thirty-first day of 
March, 1875, and on the third day of April, 1875, entered into a 
contract with the said Chicago, Saginaw and Canada Railroad Com- 
pany by which he agreed to advance to said company one hundred 
thousand dollars ($100,000) in his notes, at six and twelve months, 
on the security of two hundred of said one-thousand-dollar bonds. 
He executed and delivered to said company said notes and paid the 
same at maturity, and the said company, in consideration therefor, 
on or about said third day of April, 1875, delivered to said Rich- 
ardson, as collateral security for said advance of one hundred thou- 
sand dollars on six and twelve months, said two hundred of said 
one-thousand-dollar bonds. 


The court declined. 


Tenth. On or about July fifth the said Chicago, Saginaw and 
Canada Railroad Company passed a resolution authorizing the bor- 
rowing of further sums of money of the said defendant Richard- 
son on one hundred more of said one-thousand-dollar bonds as 

security therefor, and the said Richardson loaned to the said 
1994 company twenty-five thousand dollars ($25,000), and received 

from said company under said resolution said one hundred of 
said one-thousand-dollar bonds as security for the said loan. 


The court declined except as found ; same reason for finding. 


Eleventh. The said Chicago, Saginaw and Canada Railroad Com- 
pany,on thethird day of August, 1875, passed a resolution authoriz- 
ing the delivery to said Richardson of three hundred more of said 
one-thousand-dollar bonds as collateral security for the loans he had 
— made to the said company and for loans thereaſter to be 
made by him to them. The said three hundred bonds were by said 
company delivered to said Richardson under said resolution, and 
he loaned and advanced to them on said bonds as collateral under 
said resolution further sums of money, amounting to between forty- 
one thousand and forty-two thousand dollars. 


The court declined same. 


Twelfth. The amounts loaned by said Richardson to the said com- 
pany on the aforesaid one-thousand-dollar bonds, to wit, two hun- 
dred, one hundred, and three hundred, total, six hundred, aggre- 
gated one hundred and sixty-six thousand eight hundred and 
eighteen and ph dollars ($166,818.97), which amounts the Chicago, 
Saginaw and Canada Railroad Company agreed to repay to said 
Richardson in ninety days. 


The court declined same. 0 


Thirteenth. The said Chicago, Saginaw: and Canada Railroad 
Company, under a resolution passed the twenty-eighth day of May, 
1875, hired of said Richardson one locomotive an twenty flat cars 
at three hundred dollars per month, and, under a resolution passed 
the eighteenth day of July, 1876, hired of him a second locomotive 
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and — passenger ear at one hundred and twenty-five dollars per 
month. 


1995 The court declined same. 


Fourteenth. The said Chicago, Saginaw and Canada Railroad 
Company, by resolution passed the twenty-first day of April, 1876, 
authorized the secretary of said company to issue — notes, 
bearing not more than ten per cent. interest, ſor the pu of re- 
newing or liquidating the indebtedness of the said railroad company, 
and to make them payable at such time and place as such secretary 
might deem advisable. 


The court declined same. 


Fifteenth. At the date of said resolution of the said railroad com- 
pany, of April 21st, 1876, the said loans made by said Richardson to 
said railroad company on said bonds as collateral security were all 
= due and unpaid, and no part of the monthly hire of said two 
— and said flat cars and said passenger car had been paid 
to him. 


The Court: Yes. 


Sixteenth. John A. Elwell wassecretary of said company from 
May, 1875, until after the commencement of this action, and since 
July, 1875, made nearly all the payments for said railroad com- 
| pany. 

The Court: Yes. 


Seventeenth. On the seventh day of July, 1876, said Richardson 
resigned his office as director of the said railroad company, and on 
the eighth day of July, 1876, his resignation was accepted by the 
bourd, and the vacancy thereby caused was filled by the board elect- 
ing in his place O. N. Child. | 


The court declined same. 


Eighteenth. On the seventh day of July, 1876, said Richardson 
resigned his office as managing director of the said railroad company, 

and on the eighth day of July, 1876, his said resignation as 
1996 managing director was accepted by the board, and to fill the 
| vacancy caused by his said resignation the board chose John 
A. Elwell as managing director. 


The court declined same. 


* Nineteenth. Since the seventh day of July, 1876, said deſendant 
Richardson has not been an officer or director of said railroad com- 
pany. 

The court declined. 

Twentieth. The accounts of defendant Richardson for said loans 
to said raiiroad company for which he held said six hundred bonds 
as collateral security and for the hire of said locomotives and cars 
were presented to the board of directors of said company on the 
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eighth day of July, 1876, and were examined, audited, adjusted, and 
allowed by the board of directors at one hundred and eighty-five 
thousand five hundred and eighty-eight dollars and nineteen cents 
($185,588.19), which sum was composed as follows: For moneys ad- 
vanced by him to said railroad company, one hundred and sixty-six 
thousand eight hundred and eighteen dollars and ninety-seven cents 
($166,818.97); for interest accrued thereon to the date of said audit, 
thirteen thousand eight hundred and sixty-nine dollars and 
twenty-two cents ($13,869.22); for the hire of his rolling stock of 
two locomotives and twenty-one cars, four thousand nine hundred 
dollars ($4,900). 


The court declined same as before. 


Twenty-first. The said Chicago, Saginaw and Canada Railroad 
Company, on July 8th, 1876, passed a resolution authorizing and 
directing the secretary of the said company to execute and deliver 
to said Richardson the promissory note or notes of the said com- 
pany for the amount of the indebtedness of said company to said 

Richardson for his advances to said company, to the amount 
1997 of $166,818.97 and accrued interest thereon, payable at such 

time as he might be able to agree upon with the said Rich- 
ardson, and at a rate of interest not exceeding seven per cent., and 
authorized the suid Richardson, in case the said notes were not paid 
according to the terms thereof, without notice to the said company to 
sell the said first-mortgage bonds held by him as collateral security 
for said indebtedness at public or private sale in the city of New 
York, and, if sold at public auction, to become himself the pur- 
chaser of said bonds. : 


The court declined same as last. 


Twenty-second. On the eighth day of July, 1876, the secretary of 
the said Chicago, Saginaw and Canada Railroad Company executed 
and delivered to defendant Richardson the promissory note of the 
said company, payable on demand, bearing date July 8th, 1876, for 
one hundred and thirty-seven thousand seven hundred and twelve 
dollars and fiſty-nine cents ($137,712.59) ; also another note of said 
company, bearing date July 8th, 1876, payable on demand, for 
thirty-three thousand five hundred and one dollars and nine cents 
($33,501.09), and a third note of said company, bearing date said 
July 8th, 1876, payable on demand, for fourteen thousand three 
hundred and seventy-four dollars and fifty-one cents ($14,374.51) ; 
total, a being the amount of the company’s said indebted- 
ness to him. 


The court declined same. ° 


Twenty-third. On the seventeenth day of July, 1876, defendant 
Richardson presented said three several notes to the said managing 
director and secretary of the said company, said John A. Elwell, 
and demanded payment of the same, and at the same time tendered 
to the said company the said six hundred mortgage bonds which he, 
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the said Richardson, held as collateral security, but the said 
1998 company failed to pay the said notes or any part thereof. 

Defendant Richardson thereupon and on the same day noti- 
fied the said company, to wit, said Managing Director and Secre- 
tary Elwell, that he should begin suit on the said notes and should 
sell the said six hundred bonds which he held as collateral, and 
said defendant Richardson thereupon, on the same day, did begin 
suit on the said notes against the said company in the court of 
common pleas of the city and county of New York. 


The court declined same. 


Twenty-fourth. Said managing director and secretary imme- . 


diately notified the other directors of said company of the demand 
of said Richardson, and a meeting of the board of directors was 
called for the next day, July eighteenth, 1876. 


The court declined. 


Twenty-fifth. The board of directors of said Chicago, Saginaw 
and Canada Railroad — — met on the eighteenth day of July, 
1876, and at said meeting the said 3 — irector and Secreta 
Elwell reported to the board that said Richardson had made deman 
for payment of the indebtedness of the said company to him, and 
had tendered to him, the said managing director und secretary, the 
said collaterals held to secure said payment; that said Richardson 
had commenced suit for his claim against the said company, and 
that the secretary had no funds in his possession belonging to the 
company with which to pay said claim, and he asked the company 
to devise means to meet their obligations. 


The court declined same. 


Tweutv-sixth. The said company directed the said secretary to 
employ counsel for the company in the Richardson suit, and he did 
so, and reported such employment to the board of directors. 


The court declined except as found in plaintiff’s —. 


1999 Twenty-seventh. On the eleventh day of August, 1876, de- 

fendant Richardson, in his said suit against the said railroad 
company, obtained an attachment against the property of said Chi- 
cago, Saginaw and Canada Railroad Company as a foreign corpora- 
tion, and the sheriff of the city and county of New York, on said 
August 11th, 1876, attached and took ion of two thousand 
nine hundred and seventy-four of said one-thousand-dollar first- 
mortgage bonds of said company, the same being at the time of said 
attachment in a trunk in the custody of said Managing Director and 
Secretary Elwell. 


The court declined same. . 
Twenty-eighth. On the 12th day of August, 1876, in said suit in 
the court of common pleas judgment was entered by default in favor 


of said Richardson and against said Chicago, Saginaw and Canada 
Railroad Company for one hundred and eighty-six thousand seven 
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hundred and seventy-nine dollars and five cents ($186,779.05), and 
execution on said August 12th, 1876, was issued under said judg- 
ment to the sheriff of the city and county of New York. 


The ccurt declined same. 


Twenty-ninth. The said sheriff on receiving the said .execution 
made the following public advertisement, viz: 


Sheriffs Sale. 


By virtue of a certain writ of execution, to me directed and de- 
livered, I will expose to sale, at public vendue, on Saturday, the 
nineteenth day of August, 1876, at 12 o’clock noon, at the vestibule 
of the city hall, in the city of New York, three thousand five hun- 
dred and seventy-four (3,574) bonds of the Chicago, Saginaw & 
Canada Railroad Company, each bond representing one thousand 


dollars. 
“WILLIAM C. CONNOR, Sheriff. 
“JAMES FAY, Deputy Sheriff.” 


2000 The court declined same. 


Thirtieth. The said sheriff had in his possession under said exe- 
cution two thousand nine hundred and seventy-four (2,974) of said 
bonds taken by him under the attachment and no more. 


The court declined same. 


Thirty-first. The defendant Richardson had no actual knowledge 
of the contents of the said advertisement of the said sheriff. 


The court declined same. 


Thirty-second. The late deputy sheriff, Charles H. Smith, was 
employed by defendant Richardson to sell at public auction, at the 
city hall, on the nineteenth day of August, 1876, the said six hun- 
dred bonds held by the said Richardson as collateral security before 
the said sale of the said bonds held by the sheriff under the execu- 
tion should take place. 


The court declined same. 


Thirty-third. On the nineteenth day of August, 1876, a few min- 
utes before twelve o’clock noon, defendant Richardson took his tin 
trunk, containing under lock and key the said six hundred bonds 
held by him as collateral from his bank, where he kept them on de- 

it for safe keeping, carried the trunk to the sheriff's office, un- 
ocked the trunk and took out one of said bonds of one thousand 
dollars, relocked the trunk, retaining the key himself, and then de- 
livered the said one bond that he had taken from his trunk to said 
Deputy Sheriff Smith, with the request that he would sell the six 
hundred collateral bonds by that one as a specimen. 


The court declined. 
Thirty-fourth. Said Deputy Sheriff Smith took the said one bond 
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held by Richardson as collateral, went from the sheriff’s 
2001 office to the vestibule of the city hall, where, in the presence 

of some fifty persons, he exhibited the said one bond and gave 
notice that he would proceed to sell by public auction six hundred 
bonds of the like character, held as collateral security, and called for 
bids. Several bids were made, and finally the six hundred bonds 
were knocked down + wee to said Benjamin Richardson at fifty 
dollars per bond, that being the highest sum bid and he peing the 
highest bidder. The said one bond was then returned to Mr. Rich- 
ardson by said deputy sheriff, and as soon as the sale under the exe- 
cution of the said 2,974 bonds held by the sheriff under the said at- 
tachment and execution was completed the defendant Richardson 
returned the said one bond to his tin trunk and removed hie said 
— with the said six hundred bonds therein, to the Broadway 

nk. 


The court declined same. 


Thirty-fifth. As soon as Deputy Sheriff Smith had completed the 
sale of the said six hundred bonds held as collateral he proceeded 
to sell by public auction, under said execution, the two thousand 
nine hundred and seventy-four bonds held by him under the said 
attachment and execution. After several bids had been made he 
knocked the said 2,974 bonds down to Benjamin Richardson at fift 
dollars ($50) per bond, that being the highest sum bid and sai 
Richardson being the highest bidder. These 2,974 bonds were re- 
tained by the sheriff some days after the said sale awaiting adjust- 
ment and payment of his charges for the said two sales. About a week 
after the said sales the sheriff delivered the said 2,974 bonds to the 
said Richardson, the said 2,974 bonds being in the same trunk in 
which they were when the sheriff took them under the attachment, 
and said Richardson placed them for safe keeping in the custody of 
the Mercantile Safe Deposit Company. 


The court declined same. 


2002 Thirty-sixth. Before the commencement of this suit the 

defendants, Ashbel Green and William Bond, said trustees of 
the said mortgage given by the said company to secure the said 
five thousand tive hundred bonds of one thousand dollars each (of 
which bonds those in the present suit are a part), n a suit in the 
circuit court of the United States for the district of Michigan to fore- 
close said mortgage, which suit was still pending and undetermined 
at the time of the trial of this present suit. 


The Court: Yes. 


Thirty-seventh. The said United States circuit court for the dis- 
trict of Michigan in the said foreclosure suit took possession of said 
railroad and property covered by said mortgage. : 


The court declined. 
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Conclusions of Law. 


First. The plaintiffs, as bondholders, cannot maintain this suit. 
The court declined. : 


Second. The pendency of the suit in the United States circuit court 
for the district of Michigan to foreclose the mortgage given by the 
said railroad company to secure the five thousand five hundred 
bonds, of which the three thousand five hundred bonds are a part, 
is a bar to this suit. 


The court declined. 


Third. The defendant, Benjamin Richardson, held a lien upon 
six hundred of the first-mortgage bonds referred to in the pleadings 
herein as collateral security for one hundred and sixty-six thousand 
eight hundred and eighteen 75 ($166,818.97), money advanced by 
him to the said Chicago, Saginaw and Canada Railroad Company, 
and accrued interest thereon. 


2003 The court declined further than as found in plaintiffs’ find- 
ings. 

Fourth. The sale at auction by Deputy Sheriff Smith of the six 
hundred bonds held by Richardson as collateral was not a sale by 
public auction, as public notice had not been previously given that 
such a sale would occur at said time and place of the said six hun- 
dred bonds to close out the lien of Richardson upon them as collat- 
eral security. 


The court declined. 


Fifth. The title acquired by said Richardson to said six hundred 
bonds at said sale is invalid, and he still holds his lien upon the said 
six hundred bonds simply as collateral security for the moneys he 
had advanced to said company upon them. 


The court declined. 


Sixth. The two thousand nine hundred and seventy-four one- 
thousand-dollar — bonds taken by the sheriff from tlie 
Chicago. Saginaw and Canada Railroad Company under the attach- 
ment were not attachable as property of said company nor liable to 
sale under execution against said company, and the sheriff's sale of 
the same under execution on the judgment in favor of Richardson 
gave no title to said 2,974 bonds to the purchaser, said Richardson, 
and to the said twenty-nine hundred and seventy-four (2,974) bonds, 
still remain the property of the said Chicago, Saginaw and Canada 
Railroad Company. 

The court declined. 


Seventh. The said twenty-nine hundred and seventy-four (2,974) 
bonds should be returned to the said Chicago, Saginaw and Canada 
Railroad Company by the receiver, George A. Smalley, appointed 
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herein to take and hold said bonds during the pendency of this 
suit. 

The court declined. _ 


2004 Eighth. The said six hundred (600) bonds should be re- 

turned to defendant Richardson by the receiver, George A. 
Smalley, appointed herein to take and hold said bonds during the 
pendency of this suit. | 


The court declined. 


Exceptions on Behalf of Defendant Richardson, Taken and Filed and . 
Served Dec. 21st, 1877. 


N. Y. Supreme Court. 


DAxiRL E. SickLxs et al. 
v8. 
BeNxJAMIN RICHARDSON, Impleaded with Others. 


Sin: You will please take notice that the annexed is a copy of 
the exceptions taken in the above-entitled suit by the defendant, 
Benjamin Richardson, to the refusals of the justice to make the re- 
spective findings of fact and conclusions of law, as requested by the 
defendant Richardson, and to the findings of fact and conclusions 
of law made by said justice in this suit, and that the original was 
— ‘a filed in the office of the clerk of the city and county of New 

ork. 

Yours, &c., HAWKINS & COTHREN, 


At e for Def t Richardson. 
N. V., Dec. 21, 1877. 
To Elihu Root, Esq., att’y for pl’ffs, 43 Pine street, N. Y. 


2005 Supreme Court City and County of New York. 


Danie. E. Stickies and Others 


ag’st 
BexJaMIn Ricnarpson, Impleaded, &c. 


The defendant, Benjamin Richardson, on November 30, 1877, re- 
quested Honorable Charles Donohue, the justice before whom this 
suit was tried, to make each one of the following findings of fact 
and conclusions of Jaw, but said justice refused each one respect- 
ively, to which refusal the said defendant duly excepted, viz., he 

uested the said justice to find that— . 
7e Piret One of the defendants, The Chicago, Saginaw and Canada 
Railroad Company, is a corporation organized under and in accord- 
ance with the law of the State of Michigan. 


The said justice refused so to find except as found for plaintiff; to 
which refusal the defendant, Benjamin Richardson, duly excepted. 
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two hundred of said one-thousand-dollar bonds. He executed and 


884 
Second. The railroad of the said Chicago, Saginaw and Canada 
Railroad Company is entirely within the State of Michigan, 


2006 and the headquarters and principal place of business of said 
corporation is in the said State of Michigan. 


The said justice refused so to find; to which refusal the defend- 
ant, Benjamin Richardson, duly excepted. 


Fifth. Defendant, The Chicago, Saginaw and Canada Railroad 
Company, executed and delivered to defendants, Ashbel Green and 
William Bond, as trustees under the mortgage, 5,500 first-mortgage 
seven per cent. thirty-year bonds of one thousand dollars each, on 
or about the twenty-first day of May, 1873, payable, principal and 
interest,in the gold coin of the United States, the interest to be paid 
semi-annually and the principal on the first day of May, 1903; and 
also executed and delivered a mortgage or deed of trust as collateral 
security for said 5,500 bonds of one thousand dollars each, convey- 
ing all of the property and franchises of the said company to said 
Ashbel Green and William Bond, as trustees, for that purpose. 


The said justice refused so to find; to which refusal the defend- 
ant, Benjamin Richardson, duly excepted. 


Sixth. The said Ashbel Green and William Bond, as trustees 
under said mortgage, by authority of the said railroad company, 
eet upon the back of each one of said bonds a certificate in the 
following terms: We hereby certify that the within bond is one of 
five thousand five hundred bonds of one thousand dollars gold or 
two hundred pounds sterling each, secured by the indenture of 
mortgage therein mentioned; which mortgage has been duly ex- 
ecuted, delivered, and recorded. 2 . 


The said justice refused so to find; to which refusal the defend- 
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ant, Benjamin Richardson, duly excepted. 


Seventh. The said trustees thereupon delivered to eaid rail- 
2007 road company all of said five thousand five hundred bonds 
so executed and certified, except eleven of said bonds, which 
the trustees retained for their compensation by authority of said 
company. 
The said justice refused so to find; to which refusal the defend- 
ant, Benjamin Richardson, duly excepted. 


Eighth. Plaintiffs herein are holders of one hundred and sixty of 
said bonds, but are not judgment creditors or stockholders. 


The said justice refused so to find; to which refusal the defend- 
ant, Benjamin Richardson, duly excepted. 


Ninth. The defendant Richardson, on the 31st day of March, 1875, 
and on the 3d day of April, 1875, entered into a contract with the 
said Chicago, Saginaw and Canada Railroad Company, by which he 
agreed to advance to said company one hundred thousand ($100,000) 
dollars in his notes at six and twelve months, on the security of 


4 


delivered to said company said notes and paid the same at maturity, 

and the said company, in consideration therefor, on or about said 

third day of April, 1875, delivered to said Richardson, as collateral 

security for said advances of one hundred thousand dollars on six 

—— months, said two hundred of said one-thousand-dollar 
nds. 


The said justice refused so to find; to which refusal the defend- 
ant, Benjamin Richardson, duly excepted. 


Tenth. On or about July 5, 1875, the said Chicago, Saginaw and 
Canada Railroad Company passed a resolution authorizing the bor- 


rowing of further sums of money of the said Richardson on one 


hundred more of said one-thousand-dollar bonds as security there- 
for, and the said Richardson loaned to the said company 
2008 twenty-five thousand ($25,000) dollars and received from said 
company under said resolution said one hundred of said one- 
thousand-dollar bonds as security fur the said loan. 


The said justice refused so to find; to which refusal the defend- 
ant, Benjamin Richardson, duly excepted. 


Eleventh. The said Chicago, Saginaw and Canada Railroad Com- 

ny, on the third day of August, 1875, passed a resolution authoriz- 
ing the delivery to said Richardson of more of said one-thou- 
sand-dollar bonds as collateral security for the loan he had already 
made to the said company and for loans thereafter to be made by 
him to them. The said three hundred bonds were by said company 
delivered to said Richardson under said resolution, and he loaned 
and advanced to them on said bonds as collateral under said reso- 
lution further sums of money, amounting to between forty-one 
thousand and forty-two thousand dollars. 


The said justice refused so to find; to which refusal the defend- 
ant, Benjamin Richardson, duly excepted. 


Twelfth. The amount loaned by said Richardson to the said com- 
pany on the aforesaid one-thousand-dollar bonds, to wit, two hun- 
red, one hundred, and three hundred, total, six hundred, aggre- 
gate one hundred and sixty-six thousand eight hundred and 
eighteen 5% ($166,818.97) dollars, which amounts the said Chicago, 
Saginaw and Canada Railroad Company agreed to pay to said Rich- 
ardson in ninety days. 3 


The said justice refused so to find; to which refusal the defend- 
ant, Benjamin Richardson, duly excepted. 


Thirteenth. The said Chicago, Saginaw and Canada Railroad 
Company, under a resolution passed the 28th day of May, 1875, 
hired of said Richardson one locomotive and twenty flat 

2009 cars at three hundred dollars per month, and under a resolu- 
tion passed the eighteenth day of July, 1876, hired of him a 
second locomotive and one passenger car at one hundred and twenty- 
five dollars per month. 
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The said justice refused so to find: to which refusal the defend- 
ant, Benjamin Richardson, duly excepted. 


Fourteenth. The said Chicago, Saginaw and Canada Railroad 
Company, by resolution passed the 21st day of April, 1876, author- 
ized the secretary of said company to issue — notes, bear- 
ing not more than ten oi cent. interest, for the purpose of receivin 
or liquidating the indebtedness of the said railroad company, an 
to make these pavable at such time and place as such secretary 
might deem advisable. 


The said justice refused so to find; to which refusal the defend- 
ant, Benjamin Richardson, duly excepted. 


Seventeenth. On the 7th day of July, 1876, said Richardson re- 
signed his office of director of the said railroad company, and on 
the 8th day of July, 1876, his resignation was accepted by the board, 
and the vacancy thereby caused was filled by the board electing in 
his place O. N. Child. 


The said justice refused so to find; to which refusal the defend- 
ant, Benjamin Richardson, duly excepted. 


Eighteenth. On the 7th day of July, 1876, said Richardson re- 
signed his office as managing director of the said railroad company, 
and on the 8th day of July his said resignation as managing director 
was accepted by the board, and to fill the vacancy caused by his 
said resignation the buard chose John A. Elwell as managing di- 
rector. 


The said justice refused to so find; to which refusal the defend- 
ant, Benjamin Richardson, duly excepted. 


2010 Nineteenth. Since the 7th day of July, 1876, said defend- 
ant Richardson has not been an officer or director of said 
railroad company. 


The said justice refused so to find; to which refusal the defendant, 
Benjamin Richardson, duly excepted. 


Twentieth. The accounts of defendant Richardson for said loan 
to said railroad company for which he held said six hundred bonds as 
collateral security and for the hire of said locomotives and cars were 
presented to the board of directors of said company on the 8th * 
of July, 1876, and were examined, audited, and adjusted and al- 
lowed by the board of directors at one hundred and eighty-five 
thousand five hundred and eighty-eight dollars and nineteen cents 
($185,588.19), which sum was composed as follows: For moneys ad- 
vanced by him to said railroad company, one hundred and sixty- 
six thousand eight hundred and eighteen dollars.and ninety-seven 
cents ($166,818.97) ; for interest accrued thereon to the date of said 
audit, thirteen thousand eight hundred and sixty-nine dollars and 
twenty-two cents ($13,869.22) ; for the hire of his rolling stock of two 
locomotives and twenty-one cars, four thousand nine hundred 
($4,900) dollars. 
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The said justice refused so to find; to which refusal the defendant, 
Benjamin Richardson, duly excepted. 
Twenty-first. The said Chicago, Saginaw and Canada Railroad 


Company, on July 8, 1876, passed a lution authorizing and 
directing the secretary of the said comedy to execute and deliver 


to said Richardson the promissory note ¶ notes of the said company 


for the amount of the indebtedness of said company to said Rich- 
ardson for his said advances to said * the amouut of 


$166,818.97 and accrued interest thereon, payable at such time as 

he might be able to agree upon with said Richardson and at 
2011 a rate of interest not exceeding seven per cent., and author- 

ized the said Richardson, in case the said notes were not paid 
according to the terms thereof, without notice to the said company 
to sell the said first-mortgage bonds held by him as collateral se- 
curity for said indebtedness at public or private sale in the city of 
New York, and, if sold at public auction, to become himself the 
purchaser of said bonds. 


The said justice refused so to find; to which refusal the defendant, 
Benjamin Richardson, duly excepted. 3 


Twenty-second. On the 8th day of July, 1876, the secretary of the 
said Chicago, Saginaw and Canada Railruad Company executed and 
delivered to defendant Richardson the promissory note of the said 
— payable on demand, bearing date July 8th, 1876, ſor one 
hundred and thirty-seven thousand seven: hundred and twelve dol- 
lars and fifty-nine cents ($137,712.59); also another note of said 
company, bearing date July 8th, 1876, payable on demand, for 
thirty-three thousand five hundred and one dollars and nine cents 

$33,501.09), and a third note of said company, bearing date said 
uly 8, 1876, payable on demand, for fourteen thousand three hun- 
dred and seventy-four dollars and fifty-one cents ($14,374.51) ; total, 
one hundred and eighty-five thousand five hundred and eighty- 
eight dollars and nineteen cents ($185,588.19), being the amount 
of the company’s indebtedness to him. 


The said justice refused so to find ; to which refusal the defendant, 
Benjamin Richardson, duly excepted. | 


Twenty-third. On the 17th day of July, 1876, defendant Richard- 
son presented said three several notes to the said managing director 
and secretary of the said company, said John A. Elwell, and de- 
manded payment of the same, and at the same time tendered to the 

said company the said six hundred mortgage bonds which 
2012 . he, the said Richardson, held as collateral security, but the 

said company failed to pay the said notes or any part thereof. 
Defendant Richardson thereupon and on the same day notified the 
said company, to wit, said managing director and secretary, Elwell, 
that he should begin suit on the said notes and should sell the said 
six hundred bonds which he held as collateral, and said defendant 
Richardson thereupon, on the same day, did begin suit on the said 
notes against the said company in the court of common pleas of 
the city and county of New York. 
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The said justice refused so to find; to which refusal the defendant, 
Benjamin Richardson, duly excepted. 


Twenty-fourth. Said managing director and secretary immediately 
notified the other directors of said company of the demand of said 
Richardson, and a meeting of the board of directors was called for 
the next day, July 18, 1876. 


The said justice refused so to find ; to which refusal the defendant, 
Benjamin Richardson, duly excepted. 


Twenty-fifth. The board of directors of said Chicago, Saginaw and 
Canada Railroad Company met on the 18th day of July, 1876, and 
at said meeting the said managing director and secretary, Elwell, 
reported to the board that said Richardson had made demand for 

yment of the indebtedness of the said company to him and had 
— tendered to him, the said managing director and secretary, the 
said collaterals held to secure said payment; that said Richardson 
had commenced suit for his claim against the said company, and 
that the secretary had no funds in his possession belonging to the 
company with which to pay said claim, and he asked the company 
to devise means to meet their obligation. 


The said justice refused so to find; to which refusal defendant, 
Benjamin Richardson, duly excepted. 


2013 Twenty- sixth. The said company directed the said secre- 
tary to employ counsel for the company in the Richardson 
suit, and he did so and reported such employment to the board of 


directors. 


The said justice refused so to find except as found for plaintiffs ; 
to which refusal defendant, Benjamin Richardson, duly excepted. 


Twenty-seventh. On the llth day of August, 1876, defendant 
Richardson, in his said suit against the said railroad company, ob- 
tained an attachment against the property of said Chicago, Saginaw 
and Canada Railroad Company as a foreign corporation, and the 
sheriff of the city and county of New York, on said August 11th, 
1876, attached and took possession of two thousand nine hundred 
and seventy-four of said one-tliousand dollar first-mortgage bonds of 
said company, the same being at the time of said attachment in a 


trunk in the custody of said managing director and secretary, 
Elwell. 


The said justice refused so to find ; to which refusal defendant, 
Benjamin Richardson, duly excepted. 


Twenty-eighth. On the 12th day of August, 1876, in said suit in 
the court of common pleas, judgment wasentered by default in favor of 
said Richardson and against said Chicago, Saginaw and Canada Rail- 
road Co.npany for one hundred and eighty-six thousand seven hun- 
dred and seventy-nine dollars and five cents ($186,779.05), and exe- 
cuticn on said August 12, 1876, was issued under said judgment to 
the sheriff of the city and county of New York. 


The said justice refused so to find; to which refusal defendant, 
Benjamin Richardson, duly excepted. 


Twenty-ninth. The said sheriff on receiving the said execution 
made the following public advertisement, viz: 


2014 “ Sheriff’s Sale. 


By virtue of a certain writ of execution to me directed and de- 
livered, I will expose to sale at public vendue on Saturday, the 
nineteenth day of August, 1876, at 12 o’clock, noon, at the vestibule 


dred and seventy-four (3,574) bonds of the Chicago, Saginaw and 
Canada Railroad Company, each bond representing one thousand 


dollars. 
JAMES FAY, Sheriff. 
WILLIAM C. NNOR, Sherif * 


The said justice refused so to find; to which refusal defendant, 
Benjamin Richardson, duly excepted. 


Thirtieth. The said sheriff had in his possession urider said exe- 
cution two thousand nine hundred and seventy-four (2,974) of said 
bonds, taken by him under the attachment, and no more. 


The said justice refused so to find; to which refusal defendant, 
J Benjamin Richardson, duly excepted. 


a Thirty-first. The defendant Richardson had no knowledge of the 
i contents of the said advertisement of the said sheriff. 


The said justice refused so to find; towhich refusal defendant, 
Benjamin Richardson, duly excepted. 


Thirty-second. The late deputy sheriff, Charles H. Smith, was 
employed by the defendant Richardson to sell at public auction, at 
the city hall, on the nineteenth day of August, 1876, the said six 
hundred bonds held by the said Richardson as collateral security 
before the sale of the suid bonds held by the sheriff under the exe- 
cution should take place. 


2015 The said justice refused so to find; to which refusal de- 
fendant, Benjamin Richardson, duly excepted. 


Thirty-third. On the nineteenth day of Au 1876, a few min- 
) utes before 12 o'clock, noon, defendant Richardson took his tin 
i trunk, contuining, under lock and key, the said six hundred bonds 
held by him as collateral, from his bank, where he kept them on 
deposit for safe keeping, carried the trunk to the sheriff's office, un- 
locked the trunk and took out one of said bonds of one thousand 
dollars, relocked the trunk, — the key himself, and then 
delivered the said one bond that he had taken from his trunk to 
said Deputy Sheriff Smith, with the request that he would sell the 
six hundred collateral bonds by that one as a specimen. 
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The said justice refused so to find; to which refusal defendant, 
Benjamin Richardson, duly excepted. 


Thirty-fourth. Said Deputy Sheriff Smith took the said one bond 
held by Richardson as collateral, went from the sheriff’s office to 
the vestibule of the city hall, where, in the presence of some fifty 
persons, he exhibited the said one bond and gave notice that he 
would proceed to sell by public auction six hundred bonds of the 
like character held as collateral security, and called for bids. Several 
bids were made, and finally the six hundred bonds were knocked 
down by him to said Benjamin Richardson at fifty dollars per bond, 
that being the highest sum bid and he being the highest bidder. 
The said one bond was then returned to Mr. Richardson by said 
deputy sheriff, and as soon as the sale under the execution of the 
said 2,974 bonds held by the sheriff under the said attachment and 
execution was completed the defendant Richardson returned the 

said one bond to his trunk and removed his said trunk, with 
2016 the said six hundred bonds therein, to the Broadway Bank. 


The said justice refused so to find; to which refusal defendant, 
Benjamin Richardson, duly excepted. 


Thirty-fifth. As soon as Deputy Sheriff Smith had completed the 
sale of the said six hundred bonds held as collateral he proceeded 
to sell by public auction under said execution the two thousand 
nine hundred and seventy-four bonds held by him under the said 


attachment and execution. After several bids had been made he 


knocked the said 2,974 bonds down to Benjamin Richardson at fifty 
dollars ($50) per bond, that being the highest sum bid and said 
Richardson being the highest bidder. These 2,974 bonds were re- 
tained by the sheriff for some days after the said sale awaiting ad- 
justment and payment of his charge for the said two sales. About 
a week after the said sales the sheriff delivered the said 2,974 bonds 
to the said Richardson, the said 2,974 bonds being in the same trunk 
in which they were when the sheriff took them under the attach- 
ment, and said Richardson placed them for safe keeping iu the cus- 
tody of the Mercantile Safe Deposit Company. 


The said justice refused so to find; to which refusal defendant, 
Benjamin Richardson, duly excepted. 


— The said United States circuit court for the dis- 
trict of Michigan on the said foreclosure suit took possession of said 
railroad and property covered by said mortgage. 


The said justice refused so to find; to which refusal defendant, 
Benjamin Richardson, duly excepted. . 


The defendant, Benjamin Richardson, requested Hon. Judge 

Donohue to make each one of the following conclusions of law, 
viz: 

2017 — The plaintiffs as bondholders cannot maintain this 

suit. 


The said justice refused so to find; to which refusal defendant, 
Benjamin Richardson, duly excepted. | 


Second. The pendency of the suit in the United States circuit 
court for the district of Michigan to foreclose the mortgage given b 
the said railroad company to secure the five thousand five fandred 
bonds, of which the three thousand five hundred and seventy-four 
bonds are part, is a bar to this suit. 


The said justice refused so to find; to which refusal defendant, 
Benjamin Richardson, duly excepted. 


Third. The defendant, Benjamin Richardson, held a lien u 
six hundred of the first-mortgage bonds referred to in the pleading 
herein as collateral security for one hundred and sixty-six thou- 
sand eight hundred and eighteen dollars and ninety-seven cents 
($166,818.97), money advanced by him to the said Chicago, Saginaw 
and Canada Railroad Company, and accrued interest thereon. 


The said justice refused so to find rm — found for the plain- 
tiff; to which refusal defendant, Benjamin Richardson, duly excepted. 


Fourth. The. sale at auction by Deputy Sheriff Smith of the six 
hundred bonds held by Richardson as collateral was not a sale by 
public auction, as public notice had not been previously given that 
such a sale would occur at said time and place of the said six hun- 
dred bonds to clear out the lien of Richardson upon them as col- 
lateral security. ä 


The said justice refused so to find; to which refusal defendant, 
Benjamin Richardson, duly excepted. 


Fifth. The title acquired by said Richardson to said six 
2018 hundred bonds at said sale is invalid and he still holds his 
lien upon the said six hundred bonds as collateral security 

for the moneys he had advanced to said company upon them. 


The said justice refused to so find ; to which refusal defendant, Ben- 
jamin Richardson, duly excepted. 


Sixth. The two thousand nine hundred and seventy-four one-thou- 
sand-dollar first-mo bonds taken by the sheriff from the Chi- 
cago, Saginaw and Canada Railroad Company under the attachment 
were not attachable as property of said company, nor liable to sale 
under execution against said company, and the sheriff's sale of the 
same under execution on the judgment in favor of Richardson gave 
no title to said 2,974 bonds to the purchaser, said Richardson, but 


the said twenty-nine hundred and seventy-four (2,974) bonds still 
remain the property of the Chicago, Saginaw and Canada Railroad 


Company. 
The said justice refused to so find ; to which refusal defendant, Ben- 
jamin Richardson, duly excepted. 


Seventh. The said twenty-nine hundred and seventy-four bonds 
venth e sa y rom 2 


should be returned to the said Chicago, Saginaw and 
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road Company by the receiver, Henry A. Smalley, appointed herein 
to take and hold said bonds during the pendency of this suit. 


The said justice refused to su find; to which refusal defendant, Ben- 
jamin Richardson, duly excepted. 


Eighth. The said six hundred (600) bonds should be returned to 
the defendant, Benjamin Richardson, by the receiver, Henry A. 
Smalley, appointed herein to take and hold said bonds during the 
pendency of this action. 7 


2019 The said justice refused to so find; to which refusal the de- 
fendant, Benjamin Richardson, duly excepted. 
HAWKINS & COTHREN, 
Att’ys for Def t, Benjamin Richardson. 


N. Y. Supreme Court, City and County of New York. 


DANxIEI. E. SicxLEs and Others 
ag et 
BENJAMIN RicHARDSON, Impleaded with Others. 


Upon application of plaintiffs Hon. Charles Donohoe, the justice 
before whom this suit was tried, found and filed herein, on the 12th 
day of December, 1877, as findings of fact and conclusions, as fol- 
lows: (See ante, pp. 52 to 66, inclusive); and the following are the ex- 
ceptions of the defendant, Richardson, filed and served herein by 
him on December 21, 1877, to the following of said findings of fact, 
numbered 1, 2, 3, 4, 5, 6, 7, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 29, 30, 31, 32, and to the following of said conclusions of law, 
numbered 1 to 6, inclusive, as made and filed by the court December 
12, 1877, herein, namely : 


Findings of Fact. 


First. That the defendant, The Chicago, Saginaw and Canada Rail- 
road Company, is and at all times alleged in the complaint was a 
corporation organized’ and existing under the laws of the State of 
Michigan, and having an office for the transaction of business in the 
city of New York. 


To which first finding of fact the defendant, Benjamin Richard- 
son, duly excepted. 


2020 Second. That on the 15th day of May, 1873, the said rail- 

road company duly adopted a resolution to issue its bonds to 
the amount of five million five hundred thousand dollars, secured 
by a mortgage upon its property and franchises, as alleged in the 


first article of the complaint in this action; that oa the 21st day of 


May, 1873, the president and secretary of the said company duly ex- 
ecuted five thousand and five hundred bonds of the said company 
for the sum of one thousand dollars each, amounting in the aggre- 


alleged in the first article of the complaint; that on the same day 
the said railroad company duly executed and delivered to the de- 
fendants, Ashbel Green and William Bond, a deed of trust or mort- 
gage, as alleged and described in the complaint, conveying to them 
all the property and franchises of the said corporation to secure the 
payment of the five miliion five hundred thousand dollars in bonds 
aforesaid ; that at the same time with the delivery of the said mort- 
gage the said five thousand five hundred bonds were delivered to 
the said trustees to be countersigned or certified by them, and the 
said trustees thereupon signed a certificate in the words and figures 
following—that is to say: 


We hereby certify that the within bond is one of the five thousand 
five — bands of one thousand dollars, gold, or two hundred 
pounds sterling, and secured by the indenture of mortgage therein 
mentioned, which mortgage has been duly executed, delivered, and 
recorded, and the said trustees thereupon returned the said bonds 
so certified by them to the office of the said company, exceptin 
eleven of the said bonds retained by the trustees for their ag 
compensation ; that the said mortgage contains the several 
2021 clauses and provisions alleged in that behalf in the first 
article of the said complaint. : 


To which second finding of fact the defendant, Benjamin Rich- 
ardson, duly excepts. 


Third. That the plaintiffs are the holders and owners of bonds to 
the amount of over one hundred and fifty thousand dollars, part and 
rcel of the five thousand five hundred bonds so executed and cer- 
tified and secured by the said mortgage and issued by the said rail- 
road company, and that the said bonds were acquired by the plain- 


' tiffs for value before the 8th day of July, 1876. 


To which third finding of fact the defendant, Benjamin Rich- 
ardson, duly excepts. 


Fourth. That for more than one year next previous to the 8th day 
of July, 1876, the defendant, Benjamin Richardson, was a director 
of the said company ; that for more than five months prior to the said 
8th day of July, 1876, the said Richardson was managing director 
of the said company ; that for more than one year prior to the 8th 
day of July, 1876, the said Richardson was a member of the execu- 
tive committee of the hoard of directors of the said company ; that 
ever since the month of January, 1876, William J. Kelly, of Phila- 
delphia, has been the president of said company and John A. Elwell 
has been secretary of suid company. 


To which fourth finding of fact the defendant, Benjamin Rich- 
ardson, duly excepts. 


Fifth. That during the period when the defendant Richardson 
was managing director as aforesaid the principal management and 
contents of the said company’s affairs was given up to and assumed 
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and exercised by him as the active executive officer and manager of 
the company. 


To which fifth finding of fact the defendant, Benjamin Richard- 
son, duly excepts. 


2022 Sixth. That the said John A. Elwell was, during the period 
in which all the transactions mentioued in the complaint oc- 
curred, the general and confidential agent of the said Richardson. 


To which sixth finding of fact the defendant, Benjamin Richard- 
son, duly excepts. 


Seventh. That on and prior to the 8th day of July, 1876, the said 
railroad company had become insolvent and unable to meet its cur- 
rent obligations as they became due and had made default in the 
payment of interest on its outstanding bonds, which default had 
continued for a period of over six months, and the said company 
had ceased to prosecute the purposes for which it had resolved to 
borrow money by means of mortgage bonds, and the undertaking of 
the company had come to a condition which rendered its further 
progress impossible. é 

To which seventh finding of facts the defendant, Benjamin Rich- 
ardson, duly excepts. 


Fifteenth (last part thereof). And “ that no agreement other than 
the said notes was made pursuant to said resolution.” 

To which part of said fifteenth finding of fact above quoted the 
defendant, Benjamin Richardson, duly excepts. ~ 


Sixteenth. That on the said 8th day of July, 1876, the said Benja- 
min Richardson and the said John A. Elwell and the said board of 


directors and each of them knew that the Chicago, Saginaw and 


Canada Railroad Company was insolvent and was in the condition 
stated in the foregoing seventh finding of fact, and they, each of 
them, had then in contemplation the foreclosure and sale of said 


property and franchises of the company under the mortgage afore- 


said, and on that day steps were taken by the said Richardson and 
Elwell to procure the said foreclosure to be commenced. 


2023 To which finding of fact the defendant, Benj. Richardson, 
duly excepts. 


Seventeenth. That on or about the 17th day of July, 1876, said 
Richardson demanded from the said Elwell payment of the three 
promissory notes referred to in the foregoing 15th finding of fact, 
and payment was refused ; that on the said 17th day of July, 1876, 
the defendant Richardson commenced an action in the court of 
common pleas in and for the city and county of New York agaiust 
the said company by service of a summons and complaint upon 
said Elwell ; that said Elwell and those acting under him appeared 
in the name of the company, the president never having been noti- 
fied and the said Elwell employing the attorney who appeared for 
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the company; that on the llth day of August, 1876, a warrant of 
attachment against the property of the said company was issued in 
said action ; on the 12th day of August judgment was taken by de- 
fault against the said company and entered in the said action in 
favor of said Richardson for the sum of $186,779.05 damages and 
costs, and on the same day execution was duly issued to the sheriff 
of the city. and county of New York upon the said judgment against 
the property of the said company ; that under and by virtue of the 
said warrant of attachment the said sheriff, on the 11th day of A 

1876, levied upon and took into his possession three thousand five 


hundred and seventy-four bonds of one thousand dollars each, part 


and parcel of the bonds aforesaid, twenty-nine hundred and seventy- . 
four of which were in the possession of said Elwell, in the city of 
New York, as secretary of said company, and six hundred of which 
were in possession of said Richardson, in the city of New York. 


To which seventeenth finding of fact the defendant, Benjamin 
Richardson, duly excepts. 


2024 Eighteenth. That the twenty-nine hundred and seventy- 

four bonds which were levied upon by the sheriff in the pos- 
session of said Elwell were the property of the said railroad com- 
pany ; had never been issued or received any binding force or effect 
or became the obligation of the said company. 


To which 2 — finding of fact the defendant, Benjamin 
Richardson, duly excepts. 


Nineteenth. That six hundred of the said bonds which were levied 
upon by the sheriff in the possession of the said Richardson were 
the property of the said railroad company, subject to such claims as 
the said Richardsun had thereon, and had never been issued or re- 
ceived any binding force and effect or became the obligation of the 
said company otherwise than as constituting parts of the several 
— theretofore made between the said company and the said 

ichardson. 


To which nineteenth finding of fact the defendant, Benjamin 
Richardson, duly excepts. 


Twentieth. That the said six hundred bonds which-were in the 
possession of said Richardson were voluntarily delivered by him to 
the sheriff of the city and county of New York under the said at- 
tachment against the said railroad company. 

To which twentieth findirg of fact the defendant, Benjamin Rich- 
ardson, duly excepts. ‘ 

Twenty-first. That the said sheriff, on receiving the said execu- 
tion, made and published the following notice, according to law, and 
in the World newspaper, in the city of New York. 


“Sheriff's Sale. 
“ By virtue of a certain writ of execution, to me directed and de- 
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livered, I will expose to sell at public vendue on Saturday, the 19th 
inst. of August, 1876, at 12 o’clock noon, at the vestibule of 

fi in the city of New York, three thousand five 

hundred and seventy-four (3,574) bonds of the Chicago, Sagi- 

naw and Canada Railroad Company, each bond representing one 


thousand dollars. 
“JAMES FAY, Deputy Sheriff. 
“WILLIAM C. CONNOR, Sheriff.” 


To which twenty-first finding of fact the defendant, Benjamin 
Richardson, duly excepts. , 


Twenty-second. That on the 19th day of August, 1876, the said 
sheriff proceeded to sell and did sell, under and by virtue of the 
said execution and pursuant to the said notice, the said thirty-five 
hundred and seventy-four bonds at public auction ; that the said 
Benjamin Richardson became the purchaser of all of the said bonds 
at the said sales upon a bid of fifty ($50) dollars for cach bond, 
making an aggregate sum which appeared to be realized upon the 
said sale of one hundred and seventy-eight thousand and seven 
hundred ($178,700) dollars; that the said Richardson paid to the 
said sheriff the sum of twenty-two hundred and thirty-six dollars 
and eighty-eight cents ($2,236.88), being his poundage upon the said 
sum of $178,700, the purchase-price of the whole of the said 
thirty-five hundred and seventy-four bonds, and certain other com- 
missions and charges, amounting, with said poundage, to the sum of 
forty-one hundred forty-four dollars and fifty-seven cents ($4,144.57), 
and the balance of the said $178,700, being $174,555.43, was allowed 
to the said Richardson as purchaser by the sheriff and by the said 
Richardson, plaintiff, to the sheriff, and was returned by the said 
sheriff as being made upon the said execution ; that all of the said 

thirty-five hundred and seventy-four bonds of the — 
2026 Saginaw and Canada Railroad Company were thereupon de- 

livered by the said sheriff to the said Richardson as such 
purchaser and remained in the possession of said Richardson until 
the commencement of this action. 


To which twenty-second finding of fact the defendant, Benjamin 
Richardson, duly excepts. 


Twenty-third. That thereupon the attorneys for said Richardson 
in the said action in the court of common pleas made and signed a 
receipt upon the said execution therein in the words and figures 
following—that is to say: 


Received from William C. Connor, sheriff, one hundred and sev- 
enty-four thousand five hundred and fifty-five p dollars, being the 
amount made on the within execution. . 


August 19th, 1876. 
J. & R. DAVIDSON, 
Plaintiff’s Attorneys. 


To which twenty-third finding of fact the defendant, Benjamin 
Richardson, duly excepts. 
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Twenty-fourth. That thereupon the sheriff made and filed in the 
customary form an account of the sale under the said execution in 
accordance with the facts as stated in the f ing finding of fact, 
and the said sale was indorsed by the said Richardson’s attorneys 
in thesaid action Approved. J. & R. Davidson, plaintiff's attorneys.” 


To which twenty-fourth finding of fact the defendant, jamin 
Richardson, duly — 8 : 25 


Twenty-fifth. That the acts of the said Elwell, said Richardson, 
and the said directors of the Chicago, Saginaw and Canada Ruil- 
road Company hereinbefore stated, including the resignation of the 

said Richardson and the acceptance thereof, the presentation . 

2027 aud allowance of this account, the ordering of the said notes, 
the giving of the said note by the said Elwell, the presenta- 
tion, demand for payment, and refusal of payment thereof, the com- 
mencement of said action in the court of common pleas, the pro- 
ceeding in the said action and upon the attachment and execution 
therein, and the said sale, were all pursuant to a fraudulent and col- 
lusive scheme between the said Elwell and the said Richardson, 
and with the assistance and connivance of the said directors acting 
for the benefit of the said Richardson, and for the purpose of chang- 
ing the title, ownership, and right of possession of the said thirty- 
five hundred and seventy-four bonds from the said company and 
the said Elwell as secretary thereof and the said Richardson as the 
holder thereof, subject to and as part of the contract aforesaid, to 
the said Richardson individually and absolutely by means of the 
suid sheriff’s sale, and for the pur of giving the said bonds ap- 
parent inception and validity in the hands of the said Richardson 
and his transferees as against the said company and as lien upon 
the property covered by the said mortgage, and of enabling the 
said Richardson thereby to control the actions of the trustees for 
bondholders under the said mortgage and direct them upon any 
sale which should be made under foreclosure thereof, and to enable 
the said Richardson to appropriate to himself, either directly or in- 
directly, the greater part of the proceeds of such sale or the principal 
or controlling interest in any reorganization which should follow 
upon a purchase by the trustees of the mortgaged property so sold. 


To which twenty-fifth finding of fact the defendant, Benjamin 
Richardson, duly excepts. 


Twenty-sixth. That it was a part of the said scheme and plan 
and was the intention of said Richardson therein that his 
2028 rights to and under the six hundred bonds which were in his 
possession under his several contracts with the said company 
should be abandoned and extinguished, and that the said judgment 
in the court of common pleas and the remedy by attachment in 
the said action and by execution upon the said 42 should be 
substituted therefor. 


To which twenty-sixth finding of fact the defendant, Benjamin 
Richardson, duly excepts. 
113—181 
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Twenty-seventh. That it was the intention of the said Richardson 
in surrendering the said six hundred bonds to the said sheriff to 
waive, surrender, and abandon all rights thereto and — 
which he then had for the purpose of securing a new and absolute 
title thereto by means of a sale under the attachment and execution. 


To which twenty-seventh finding of fact the defendant, Benjamin 
Richardson, duly excepts. 


Twenty-ninth. That before the commencement of this action the 
plaintiffs demanded of the said trustees that they should commence 
roceedings for the protection of the plaintiffs’ rights in the prem- 
ises, and that the said trustees refused so to do, alleging that they 
had no duty or authority in that behalf. 


To which twenty-ninth finding of fact the defendant, Benjamin 
Richardson, duly excepts. 


Thirtieth. That before the commencement of this action the 
plaintiffs demanded of the president of the Chicago, Saginaw and 
Canada Railroad Company that he should commence an action or 
proceeding for the protection of their rights in the premises, and he 
declined so to do. 


To which thirtieth finding of fact the defendant, Benjamin Rich- 
ardson, duly excepts. 


2029 or Ser That the said Richardson and Elwell have 

and had at the time of the commencement of this action ac- 
quired such control over the said company and have and had so 
confused and entangled its affairs and concentrated in their own 
hands the power of administering and directing its action that it 
is and was impossible for the plaintiffs to obtain any protection from 
or redress for the wrongs complained of in this action through the 
voluntary corporate action of the said company. 


To which thirty-first finding of fact the defendant, Benjamin 
Richardson, duly excepts. 


‘Thirty-second. That there is and was at the commencement of 
this action reason to apprehend that the said Richardson will, un- 
less restrained therefrom, transfer the said bonds to some bona fide 
holder or holders for value without notice of the facts aforesaid. 


To which thirty-second finding of fact the defendant, Benjamin 
Richardson, duly accepts. 


Conclusions of law found and filed by said justice, to each one of 
which the said defendant, Benjamin Richardson, duly excepted, viz: 


First. That the twenty-nine hundred and seventy-four bonds taken 
by the sheriff of the city and county of New York from the 
sion of the said John A. Elwell were not in the hands of the said 
sheriff at the time of the sale of August 19th, 1876, the obligations 
of the Chicago, Saginaw and Canada Railroad Company or of any 
validity or force as against said company. 
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To which first conclusion of law the defendant, Benjamin Rich- 
ardson, duly excepts. 


Second. That the said twenty-nine hundred and seventy-four 

bonds received no inception, force, or validity as obligations by the 

sale and delivery by the said sheriff, and are not obligations 

2030 of the said company in the hands of the defendant Rich- 
ardson, and are invalid and void. 


To which second conclusion of Jaw the defendant, Benjamin Rich- 
ardson, duly accepts. 


Third. That the taking of judgment by the said Benjamin Rich- 
ardson in the court of common pleas against the said company and 
the delivery by him of the six hundred bonds in his possession to 
the sheriff of the city and county of New York under the attach- 
ment in the said action, to be sold under the execution therein, was 
an abandonment, waiver, and extinction of all prior lien, claim, or 
contract right on the part of the said Richardson to, under, or upon 
the said bonds. 


To which third conclusion of law defendant, Benjamin Richard- 
son, duly excepts. ‘ 


Fourth. That the said six hundred bonds were in the hands of 
the said sheriff the property of the Chicago, Saginaw and Canada 
Railroad Company, free from any special ownership or lien thereon, 
save the said sheriff’s ion and right of 3 and were 
not in the hands of said sheriff at the time of said sale under the 
said. execution the obligations of the Chicago, Saginaw and Canada 
Railroad Company of any validity or force as against said com- 
pany. | 
To which fourth conclusion of law the defendant, Benjamin Rich- 
ardson, duly excepts. 


Fifth. That the six hundred bonds received no inception, force, or 
validity as obligations by the sale and delivery by the sheriff, and 
are not obligations of said company in the hands of the defendant 
Richardson, and are invalid and void. 


To which fifth conclusion of law the defendant, Benjamin Rich- 
ardson, duly excepts. 


2031 Sixth. That the plaintiffs are entitled to judgment forthe 


injunction prayed for and the cancellation of the said thirty- 
five hundred and seventy-four bonds and for costs against the de- 
fendant Richardson. 


To which sixth conclusion of law the defendant, Benjamin Rich- 


ardson, duly excepts. 
HAWKINS & COTHREN, 
Attorneys for Defendant, Benjamin Richardson. 


Endorsed : Filed Dec. 21, 1877. 
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The following is the notice of appeal from said judgment: 


N. Y. Supreme Court, City and County of New York. 
DAxIEL E. Sicxves et al., Plaintiffs, Respondents, 


v8. 
BenJAMIN RicHARDSON, Impl’d with Others, Defendants, Appellants. 


Sins: Please take notice that the above-named defendant, Benja- 
min Richardson, appeals to the general term of our said supreme 
court from the judgment entered herein, at special term, on 
2032 the 13th day of February, 1878, and from eve —— thereof. 
Yours, etc., HAWKINS & COTHREN, 
Attorneys for Defendant, Appellant, Benjamin Richardson. 


N. Y., February 14th, 1878. 


To Elihu Root, att’y for plaintiffs, respondents; to Henry A. Gum- 
bleton, Esq., clerk of the city and county of New York. 


2033 The following is the testimony given upon the trial of this 
3 ense and the exceptions taken thereto by the defendant Rich- 
ardson: 

Upon the opening of the trial Mr. Hawkins, of counsel for the de- 
fendant Richardson, moved that the defendant, The Chicago, Sagi- 
naw and Canada Railroad Company, have permission to appear in 
this case and. file an answer if they will do it within a short time. 

Plaintiffs then filed notice of appearance of the said railroad com- 


ny. 
mt is marked Plaintiffs’ Exhibit A. (See page 29.) 

The court denied the motion of defendants’ counsel. 

Defendant Richardson duly excepted. _ . 

The plaintiffs, to maintain the issues on their part, offered the 
following evidence : : 

Plaintiffs’ counsel put in evidence judgment-roll in the case of 
Benjamin Richardson against The Chicago, Saginaw and Canada 
Railroad Company for $186,779.55, filed August 12, 1876, marked 
Exhibit B. . 

It is as follows: 


2034 Exuinit B. 
Summons for a Money Demand on Contract. 
Court of Common Pleas for the City and County of New York. 


BenJaMIN RicHarpsoy, Plaintiff, 
against K 
THE CHICAOO, SAGINAW AND CANADA RAILROAD ComPANy, 


Defendant. 
To the defendant: 


Lou are hereby summoned and required to answer the complaint 
in this action, of which a copy is herewith served upon you, and to 
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serve a copy — answer to the said complaint on the subacribers 
at their office, No. 237 Broadway, in the city of New York, within 
twenty days after the service hereof, exclusive of the day of such 
service, and if we fail to answer the said complaint within the time 
afuresaid the — in this action will take judgment against you 
for the sum of one hundred and eighty-five thousand five handred 
and eighty-eight dollars, with interest from the 8th day of July, 
one thousand eight hundred and seventy-six, besides the costs of 
this action. 
Dated New York, July 17th, 1876. 
J. & R. DAVIDSON, 


Plaintiff's Attorneys, 287 Broadway, New York City. 
2035 Court of Common ä the City and County of New 
ork. 


BENJAMIN RICHARDSON 


ag st 


Tux Cuicaco, SAGINAW AND CANADA RaILroap Company. 


oun complaint of the above-named plaintiff respectfully shows to 
is court— 

That the defendant is a corporation duly organized and incorpo- 
rated under the laws of the State of Michigan by the name of the 
Chicago, Saginaw and Canada Railroad Company. 

That the said defendant, at the city of New York and on or about 
the 8th day of July, 1876, made its certain promissory note in writing 
in the words and figures following: 


$137,712.59. New York, July 8th, 1876. 


On demand, after date, we promise to pay to the order of Benja- 
min Richardson one hundred and thirty-seven thousand seven hun- 
dred and twelve 5%, dollars at No. 135 Broadway, New York, 
value received. 

THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
By JNO. A. ELWELL, Secretary. 


That the maker of said note thereupon, for value received, deliv- 
ered the same to the payee therein named, who is now the lawful 
owner and holder thereof. : 
2036 That said note was duly presented at the place designated 

therein for — and payment of said note demanded, 
which was refused ; that the same was thereupon duly protested for 
non-payment, and due notice of such demand, refusal, and protest 
was given to said defendant. 

That the whole amount of said note is now due and — to said 
plaintiff from the defendant, viz., the sum of one hundred and thirty- 
seven thousand seven hundred and twelve pr dollars, with interest 
thereon from July 8th, 1876. 
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Second. The plaintiff further shows to this court that the said de- 
fendant, at the city of New York and — or about the 8th day of 
July: 1876, made its certain promissory note in writing in the words 
and figures following: 


$33,501.09. New York, July 8th, 1876. 


On demand, after date, we promise to pay to the order of Benja- 
min Richardson, thirty-three thousand five hundred and one 130 
dollars at No. 135 Broadway, New York, value received. 

THE CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
By JNO. A. ELWELL, Secretary. 


That the maker of said note thereupon, for value received, deliv- 
ered the same to the payee therein named, who is now the lawful 
owner and holder thereof. 

That said note was duly presented at the place designated therein 
for payment and payment of said note demanded, which was re- 
fused ; that the same was thereupon duly protested for non-payment, 
and due notice of such demand, refusal, and protest was given to 
said defendants. 

That the whole amount of said note is now due and owing 
2037 to said plaintiff from the defendant, viz., the sum of thirty- 
three thousand five hundred and one 19 dollars, with inter- 

est thereon from July 8th, 1876. 

Third. The plaintiff further shows to this court that the said de- 
fendant, at the city of New York, and on or about the 8th day of 
July, 1876, made its certain promissory note in writing in the words 
—1 figures following : 


$14,374.51. New York, July 8th, 1876. 


On demand, after date, we promise to pay to the order of Benja- 
min Richardson fourteen thousand three hundred and seventy- 
four 50 dollars at No. 135 Broadway, New York, value received. 

: THE’ CHICAGO, SAGINAW AND CANADA 

RAILROAD COMPANY, 
By JNO. A. ELWELL, Secretary. 


That the maker of said note thereupon, for value received, de- 
livered the same to the payee therein named, who is now the lawful 
owner and holder thereof. 

That said note was duly presented at the place designated therein 
for payment, and payment of said note demanded, which was re- 
fused ; that the same was thereupon duly protested for non-pay- 
ment, and due notice of such demand, refusal, and protest was 
given to said defendant. 

That the whole amount of said note is now due and owing to 


' gaid plaintiff from the defendant, viz., the sum of fourteen thousand 


three hundred and seventy-four ph dollars, with interest thereon 
from July 8th, 1876. 


ly 


ly 
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Wherefore the plaintiff demands judgment against said defend- 
ants for the sum of one hund and eighty-five thousand 

2038 five hundred and eighty-eight 4% dollars, with interest 
thereon from the 8th day of July, 1876, besides the costs of 


this action. 
J. & R. DAVIDSON, 
Plaintiff’s Attorneys, 237 Broadway, New York City. 


Srarx or New York, | ons 
City and County of New York, j ~* 


Benjamin Richardson, being duly sworn, says he is the plaintiff . 


in this action; that the foregoing complaint is true of his own 

knowledge, except as to the matters therein stated on information 

and belief, and as to those matters he believes the same to be true. 
BENJAMIN RICHARDSON. 


Sworn to before me this 17th day of 100, 1876. 
EORGE OWEN, 
Notary Public, N. F. Oily and Co. 


Crry AND County or New York, 88: 


John Davidson, of full age, being duly sworn, says that on the 
17th — of July, 1876, at No. 135 Broadway, New York city, he 
personally served the within summons and complaint on the defend- 
ant, The Chicago, Saginaw and Canada Railroad Company, by de- 
livering to and leaving with John A. Elwell, the secretary of said 
company, true copies thereof; that he knew the person so served to 
be the secretary of the Chicago, Saginaw and Canada Railroad 
Company, the defendant in above-entitled action and mentioned in 


said summons as defendant. ; 
JOHN DAVIDSON. 


Sworn to before me this 10th day of Aug., 1876. 
RICHARD B. KELLY, 
Notary Public, N. Y. Co. 


2039 Deſendant's time to answer or demur is hereby extended to 
August 10th, 1876, and if no answer or demurrer is then pat 
in the defendant to accept notice of taxation of costs for August 11th, 


1876. 


New York, August 7th, 1876. 
J. & R. DAVIDSON, 


Plaintiff's Attorneys. 
R. B. GWILLIM, 
Defendant's Attorney. 
Time further extended on defendant’s attorney’s request to August 
11th, 1876. 


New York, August 10th, 1876. a 
J. & R. DAVIDSON, 


Plaintiff's Attorneys. 


5 $ aa 2 c „ 3 4 tae ar x , Se) we ae. ee * — = 4 eS FR 
7 r ome ‘ reat 2 5 . 4 * a0 fs R * 5 . c 
Ly 4 ia * 1 i ere & 
* r i 3 
‘ ! 4 
3 
* 
7 


904 ENBJAMIN RICHARDSON 4 HENRY DAY, 4C., vs. 


Notice of Appearance and Demand. 
N. Y. Common Pleas. 


—— — 


BENJAMIN RICHARDSON * 
against 
THE CHIcAGo, SAGINAW AND CANADA RAILwWAY Cour Axx. 

Please to take notice I am retained by and appear ſor the Chi- 
cago, Saginaw and Canada Railroad Company, the defendants in the 
above-entitled cause, and demand that all papers be served on me 
at my office, No. 21 Park Row, New York city. 

Yours, &c., R. B. GWILLIM, 
Attorney for Defendants. 


To J. & R. Davidson, Esqs., attorneys for plaintiff. 


2040 Statement for Judgment. 
Court of Common Pleas for the City and County of New York. 
BENJAMIN RicHARpsoy, Plaintiff, 
against 
Tue CHICAGO, SAGINAW AND CANADA RAILROAD CoMPANY. 


Amount claimed on summons......... ...-....-... $185,588 19 : 
Interest ———— --- - 1,190 86 423 2 


$186,779 05 


StaTe oF New YorK, \ ae 
City and County of New York, : 


John Davidson, one of the plaintiff’s attorneys in the above ac- 
tion, being duly sworn, says that no answer or demurrer has been 
received or served in pursuance of the requirement of the summons 
in said action, and that the disbursements above mentioned have 
been made in said action, or may be necessarily made or incurred 
therein; that notice of appearance for the defendants has been re- 
ceived, but the time in which to answer or demur has not been ex- 
tended, except to August 11, 1876, and has now expired, and no. 
further extension has been given or obtained and no answer or de- 
murrer has been received or interposed herein, and the defendant 
is now in default. es 


JOHN DAVIDSON. 
Twelfth day of August, 1876. e 
: RICHARD B. KELLEY, 
Notary Public, N. Y. Co. 
Judgment August 12, 1876. 


2041 The summons and complaint in this action having been 
personally served on the Chicago, Saginaw and Canada Rail- 


| 
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road Company, the defendants, on the seventeenth day of July, 1876, 
and no answer or demurrer to the complaint having been received 
by the plaintiff’s attorney, as required by the summons, now, on 
motion of J. & R. Davidson, plaintiff’s attorneys, it is hereby ad- 
judged that Benjamin Richardson, the plaintiff, recover of the Chi- 
cago, Saginaw and Canada Railroad Company, the defendant, the 
sum of one hundred and eighty-six thousand seven hundred and 
seventy-nine rivw dollars, the amount claimed, and interest, amount- 
ing in the whole to the sum of one hundred and eighty-six thousand 
seven hundred and seventy-nine dollars. 
NATHANIEL JARVIS, Jr., Clerk. 


Also the warrant of attachment, with all the endorsements thereon, 
issued in the same case, dated August 11th, 1876, marked Exhibit C. 
It is as follows: 


Exarsit C. 


The people of the State of New York to the sheriff of the city and 
county of New York, Greeting: 


Whereas an application has been made to me, one of the judges 
of the court of common pleas for the city and county of New York, 
by Benjamin Richardson, plaintiff, for a warrant of attachment 
against the property of The Chicago, a, and Cunada Railroad 
Company, defendant, and it appearing by affidavit that a cause of 

action exists against the suid defendant for the sum of one hun- 
2042 dred and eighty-five thousand five hundred and eighty eight 
dollars and the grounds thereof, and that the said 
Chicago, Saginaw and Canada Railroad Company is a foreign cor- 
ration, organized under the laws of and having its office in the 
tate of Michigan, and having property within this State, and the 
said plaintiff having also given the undertaking required by law— 

Now you are hereby commanded that you attach and safely k 
all the property of the said The Chicago, Saginaw and Canada Rail- 
road Company within your county, or so much thereof as may be 
sufficient to satisfy the said plaintiff’s demand of one hundred and 
eighty-five thousand five hundred and eighty-eight 7% dollars, with 
interest thereon from July 8, 1876, together with all costs and ex- 

1 and that you proceed hereon in the manner required of you 

aw. : 

"Witness Hon. Joseph F. Daly, one of the judges of the court of 
common pleas for the city and county of New York, at the city 
hall, in the city of New York, this eleventh day of August, in the 
year one thousand eight hundred and ee 


DAL, J. C. C. P. 
J. & R. DAVIDSON, 
Naintiff s Attorneys, 237 Broadway, New York. 


I hereby certify the within to be a true copy of the original warrant 
of attachment as issued to me in the within-mentioned action, and 
that the attachment of which the within is a copy is now in 
114—181 
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my hands, and that by it I am commanded to attach all es- 
tate, real and personal, including money and bank notes, of 

the defendant, The Chicago, Saginaw and Canada Rail- 
2043 road Company, within named within my county — 

articles exempt from execution), and to take into iny custody 
all books of account, vouchers, and papers relating to the property, 
debts, credits, and effects of said defendant, together with all evidences 
of title to real estate, and that all such property, debts, credits, and 
effects, and all rights, and shares of stock with all interest and 


profits thereon and all dividends thereon or therefrom, of the said 


defendant now in your possession or under your control are, and 
those which may come into your possession or under your control 
will be, liable to your warrant of attachment and are hereby at- 
tached by me, and you are hereby required to deliver all such 
moneys, bank notes, books, vouchers, papers, debts, credits, effects, 
evidences of title to real estate, shares of stock, interest, profits, and 
dividends thereon, and all property capable of manual delivery into 
my custody without delay; and I hereby require you to furnish me 
with a certificate, as required in that behalf by the code of procedure, 
of any rights, shares, debts, or other property of said defendant in- 
capable of manual delivery, and in default hereof you will be liable 
to the examination and attachment in such case provided by law; 
and without in anywise waiving the attachment, requirement, and 
demand above made or in any way relieving or discharging you 
from the obligation or duty under which you are thereby amok I, 
having been informed that you have in your possession and under 
our control — belonging to the said defendant, and that you are 
indebted to the defendant in the sum of —— or thereabouts for 
. do hereby particularly attach and require you to deliver to 
me the said ——— so in your possession or under your control, 
2044 and to pay to me the said moneys so owing by you to said de- 
fendant without delay, and also that you forthwith deliver to 
me the certificate in that behalf required by the code of procedure 
of such portions of the property herein particularly mentioned as 
may be incapable of manual delivery, and in default hereof you 
will be liable to the examination and attachment in such cases pro- 
vided by law. 


Yours, etc., WILLIAM C. CONNOR, 


Sheriff of the City and County of New York. 
JAMES FAY, 
Deputy Sheriff. 
Dated New York, the 11th day of August, 1876. 


Exuisit D. 


The people of the State of New York to the sheriff of the city and 
county of New York, Greeting: 


Whereas judgment was rendered on the twelfth day of August, 
one thousand eight hundred and seventy-six, in an action in the 
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court of common — for the city and county of New York between 
Benjamin Richardson, plaintiff, and The Chicago, Saginaw and Can- 
ada Railroad Company, defendant, in favor of the said Benjamin 
Richardson against the said The Chicago, Saginaw and Canada 
Railroad Company for the sum of one hundred and eighty-six thou- 
sand seven hundred and seventy-nine 14 dollars, as a rs to us 
by the judgment-roll filed in the office of the clerk of the court of 
common pleas for the city and county of New York; and whereas 
the said judgment was docketed in your county on the 12th 
2045 day of August, in the year one thousand eight hundred and 
seventy-six, and the sum of one hundred and eighty-six 
thousand seven hundred and seventy-nine +, dollars is now ae- 
tually due thereon: therefore we command you that vou satisfy the 
said judgment out of the personal property of the said judgment 
debtor within your county; or, if sufficient personal property can- 
not be found, then out of the real property in your county belong- 
ing to such judgment debtor on the day when the said transcript 
was so docketed in your county or at any time thereafter, in whose 
hands soever the same may be, and return this execution within 
sixty days after its receipt by you to the clerk of the court of com- 
mon pleas for the city and county of New Vork. | 
Witness Hon. Joseph F. Daly, one of the judges of said court of 
common pleas, at the court-house, in the city and county of New 
York, the 12th day of August, one thousand eight hundred and 


seventy-six. 
J. & R. DAVIDSON, 
Plaintiff’s Attorneys, 237 Broadway, N. F. 

Received August 12, 1876, 11.20 a. m. 

Received from Wm. C. O’Connor, sheriff, one hundred and sev- 
enty-four thousand five hundred and fifty-five “8, dollars, being the 
amount made on within execution. 

J. & R. DAVIDSON, 


Plaintiff's Attorneys. 


Avevust 19, 1876. 


Made on the within execution $174,555.43. 
I certify and return that there is no personal or real property in 
N. v. county belonging to the within-named defendants of which [ 


could make the residue. 
W. C. CONNOR, 
Per W. 


. 2046 Execution Against the Property. 


N. Y. Common Pleas. 
BENJAMIN RICHALDSON 


against 
Tae Cuicaco, SAGINAW AND CaNnaDA RaILRoaD ComMPARy. 
Sheriff of city and county of New York, levy and collect one hun- 
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dred and eighty-six thousand seven hundred and seventy-nine 147 
dollars, with interest from the 12th day of August, 1876, besides 


your fees, &c. 
J. & R. DAVIDSON, 
ANaintiffs Attorneys. 


Received 18 


(Fay.) 
— —, Sheriff. 
Filed September 2d, 1876. 


GeorGE ELLIor, sworn for plaintiff, testified as follows: 


Q. What is your occupation ? 

A. Clerk for William C. Connor, late sheriff. 

Q. You have been subpoœnaed to produce account of sales from 
Mr. Connor’s office in the case of Benjamin Richardson against the 
Chicago, Saginaw and Canada Railroad Company in the New York 
common pleas. Have you that paper with you? 

A. Yes. (Witness produces paper.) 

Q. Is this it? 

A. Yes. 


Paper offered in evidence by plaintiff’s counsel. 


2047 Objected to by defendant Richardson because it is not 
proof of anything therein stated. It appears by the execu- 
tion that Deputy Sheriff Smith was the deputy to attend to this 
very matter under the attachment, and Deputy Sheriff Smith, or 
some one representing him, should be the party to prove what he 
did. Whatever was done was undoubtedly done by Deputy Sheriff 
Smith. This paper purports to be signed by James Fay. Objected ; 
overruled. Defendant Richardson excepted. 
The paper put in evidence, and it is as follows: 


Exuisit E. 
N. Y. Common Pleas. 
BENJAMIN RICHARDSON 


ag’t | 
CHICAdO, SAGINAW AND CANADA RAILROAD Co. 


Account of sales made this day, August 19, 76, at the vestibule , 


of the city hall, in the city of New York. 
JAMES FAY, 


Deputy Sheriff. 


_ 8,574 bonds of the Chicago, Saginaw and Canada Railroad Com- 
pany, @ $50 each, $178,700.00. 


2048 Sheriff's Charges. 

— U— —œ—p¾ꝙẽ T8 81.787 00 

6G“ TS 

( 4 67 

%%% A (( 16 00 

Compensation to deputy— 100 00 
$1,144 57 


Made on execution, $174,555.43. 
App’d by— 
J. & R. DAVIDSON, 
Plaintiff's Attorneys. 


It is admitted that before the commencement of this action the 
plaintiff applied to the defendant Green to bring the suit in his 
name and that of the defendant Bond, which was refused on the 
ground that the defendants named had no interest in and were 
charged with no duty in regard to the subject-matter of the pro- 

suit. 

Counsel for defendant Richardson objected to the facts stated in 
the admission as immaterial. 

Objection overruled. Defendant Richardson excepted. 


Q. From whence did you procure this paper, Exhibit E? 

A. I found it amongst accounts of sales of Mr. Fay during his 
term of office. 

a Veen file in the office of the late sheriff, Connor? 

. Yes. 

Q. Is this an official account of sales? 

A. That is the original account, the one that is on file. 

Q. Do you know whether or not James Fay was a deputy sheriff 
in August, 1876? 


Objected to. 
2049  #Cross-examination by Mr. Hawkrys: 


Q. You did not make up this paper yourself? 
A. No, sir. 
Q. When did you first see it? . 
A. I found it among the files of Mr. Fay’s accounts of sales during 
his term of office. 
Q. When was that? 
A. I found it when I was subpoenaed. 
Ho long ago was that? 
A. When this case was first up. 
Q. Can’t you specify about what month it was? 
A. 
Q. 
A. 
Q. 


About a couple of months ago—two or three months 
Do you know when Mr. Connor's term of office expi 


es. 
When? 


? 
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A. December 31st, 1876. 
Q. You did not take this from the file of the sheriff previous to 
last January ? 
A. No, sir. 
7 — you now a clerk for the late sheriff, Connor? 
Ves. 
Q. Not for the present sheriff? 
A. No. 
Q. Where are these files kept that you say you took this from ? 
A. In the office of the late sheriff, William C. Connor, in the 
Tribune building. 
Q. — in the office of the present sheriff, in this building? 
A. No, sir. ) 
Q. That office in the Tribune building is not the sheriff’s office? 
A. No; it is the late sheriff’s office. 
Q. When you stated you took this from the files of the 
2050 sheriff’s office you did not mean the sheriff’s office, but the 
office of Mr. Connor in the Tribune building, who was sheriff 
up to last January? 
A. Yes. 
Q. And you got it from those files about two months ago? 
A. Yes; it may be longer. 
Q. — since he has ceased to be sheriff? 
A. Yes. 


Jonx F. Cummins, sworn for plaintiffs, testified as follows: 


I am under sheriff at present, and I was under sheriff also during 
the whole of Sheriff Connor’s term. * 

Q. J hand you Exhibit C, being the warrant of attachment, and 
ask you if you recognize upon that the mark in purple ink, being 
an * with the word “ Fay” written in the middle of it? 

. Yes. 


Q. Do you know what that mark is? 

A. It indicates the deputy to whom was assigned the process for 
it to be executed. 

Q. It is a mark made m the ordinary course of business in the 
sheriff’s office ? 


DEFENDANT'S CounsEL: Did he see that mark made? 


A. I made it myself. 
Q. Look on the similar mark in black ink, upon the face of Ex- 
hibit D, which is the execution, and state, at io know, what that is. 
5 A. om indicates the execution was issued to the same deputy— 
mith. 
Q. Did you mark that? 
A. I did not. 
Q. Do you know who did? 
A. Yes; Mr. Walsh, a clerk in the sheriff’s office. 
.Was it a part of his ordinary duties to mark upon process the 
name of the deputy to whom it was to go? 
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7 2051 A. Not alwa I see a check that I put on there when it 
was given to Mr. Fay. 
By the Court: 


Q. You find your check that you put on to show it was given to 
œ er Fay ? 
. Yes. 


“ 
’ 4 


~ By plaintiff’s counsel : 
7 = you know who Charles H. Smith was? 
es. 
Q. What relation did he bear to the office of the sheriff during 
Mr. Connor’s time? 
! A. He was associated with Mr. Fay, the deputy. 
Q. In what relation? 
A. As clerk or assistant of Deputy Sheriff Fay. 
Q. Was Mr. Fay a general deputy ? 
A. Yes. 
Q. Was Mr. Smith one? 
A. He was a general deputy. 
Q. Do you know the signature at the bottom of the endorsed face 
of Exhibit E, which is the account of sales; and, if so, whose is it? 
A. I presume—— 

oI Counsel for defendant Richardson objects to his presumptions. 
i The Court: Do you know the handwriting of J. & R. Davidson ? 
fie’ A. I believe it to be their handwriting. 

Q. Have you ever seen them write? 
| A. Yes. 
| Q. You believe it to be their handwriting ? 
A. Yes. 
By plaintiff’s counsel: 
Q. Do you know what the mark E and the mark 481 upon the 
endorsed face of this same Exhibit E are? 
A. Yes. 
Q. State what they are. 
2052 A. Simple endorsements made to indicate that it had been 
entered in a book that the sheriff’s office keeps, called the 
| account of sales book. E indicates it was entered, and the figures 
| indicate the page of the book into which it is entered. 

a Q. By whom were these marks made ? : 

— A. That I could not state. There were 3 or 4 clerks entering. 
4 Q. They were made by one of the clerks in the sheriff’s office? 
Objected to. 


Cross-examination by Mr. Hawkins: 


2 | Q. Look at the endorsements on the back of Exhibit C and read it. 
| A. “Charles H. Smith is hereby deputized to execute the within 
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writ, at the request of James Fay, deputy sheriff. New York, Au- 
gust 11th, 1876. William C. Connor, sheriff.” 

Q. How long was this Charles H. Smith connected with the sher- 
iff’s office ? 

A. During the whole term of William C. Connor and prior thereto 
for some 10 or 12 years, I think. 

Q. At the time of the deputization by Mr. Connor for this special 
matter what was his capacity in the sheriff's office? 

A. He was assistant part of the time to Mr. Fay, the deputy, with 
whom he was at the time. 

Q. For how many years at that time had the sheriff been depu- 
tizing Mr. Smith to act as deputy sheriff? 

A. — you mean under Mr. Connor's term of office? 

Q. Ves. 

A. In the absence of the deputy he always deputized his assistant. 

Q. You were in the habit of doing that during the whole of Mr. 
Counor's term? 

A. Yes. 
2053 Q. And Smith was the man you always deputized in any 
matters connected with Mr. Fay? 

A. In the absence of Mr. Fay. 

Q. Didn’t you also frequently deputize him in the presence of 
Fay? 

A. No, sir; it would be unnecessary. 

Q. I suppose Smith was around instead of Fay? 

A. Mr. Fay was with him, and if Mr. Fay was present and went 
with him it was entirely unnecessary to deputize some one to act for 
Mr. Fay when he was present. . i 

Q. — he was absent then you deputized Smith to act? 

A. Yes. 

Q. Did you ever deputize Smith to act when Fay was present ? 

A. I have no knowledge of ever doing so. 

Q. This would indicate that Mr. Fay was not to be present at the 
time this was to be done? 

A. Yes. 

Q. And therefore the matter was put into Smith’s hands by this 
deputization ? 

. Yes. 

Q. Does not that indicate that it was Smith that attended to the 
matter and not Fay? 

A. Yes, sir; I think Mr. Smith attended to the matter. 


Plaintiff’s counsel moved to strike out the answer; motion 
granted. Defendant Richardson duly excepted. 


Q. As a matter of fact, didn’t Mr. Smith attend to the sale of these 
bonds ? 


A. I understood he did; I have no personal knowledge. 


Plaintiff’s counsel moved to strike out the answer; motion 
‘granted. Defendant Richardson duly excepted. 
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2054 Q. Where did the sale of these bonds take place? - 
PLaINTIFF’s CounsEL: If you know? 


A. I have no knowledge. 
Q. I mean where the sale took place. 


The Court: The record will show where it took pluce. 


Q. Did you have anything to do with making any entries in re- 
gard to these bonds? 

A. No, sir. 

Q. Do you . — know whether Fay was preseut when the 
bonds were sold or not? 

A. That I could not say. 

Q. Do you know the signature of James Fay? 

A. Yes, sir. 

Q. Look at that and state if that is his signature (showing paper). 

A. Yes, sir. 


Paper shown marked Exhibit No. 1 for identification. 
Q. Look at name on the check, Exhibit E. Is that i in Fay’s hand- 


9 
o, sir; it is not. 

Q. Look at the whole body of that paper and state whether that 
is in Fay's handwriting. 

A. It is not. 

— Is there ——. in that Exhibit E, inside or outside, that is 
in Fay's 1 

A. No, sir; not a letter. 

Q. Is that Exhibit E or any part of it in Sheriff Connor’s hand · 


1 sir. 


Defendant Richardson’s counsel moved to strike out Exhibit E; 
motion denied. Deſendant excepted. 


Redirect: 


Q. State whether that signature to the paper now shown you is 
the signature of James Fay also. 
2055 A. Les. 


Paper marked Exhibit F ſor identification. 

Q. Is this per, Exhibit E, in the customary form of accounts of 
sales in the sheriff's office? 

Objected to; overruled. Defendant Richardson excepted. 

A. Yes, sir; it contains all the material facts necessary to this 


sale. 
Q. 4 you know in whose hand writing that paper is? 


| 2 Whose is it? 
A. Charles H. Smith. 
115—181 
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2 — same Charles H. Smith about whom you have testified ? 
Ves. 

Q. During what time did Charles H. Smith act as clerk or as- 
sistant to Deputy Sheriff Fay ? 

A. At that time and prior to that time, up to the 31st day of De- 
cem ber, 1876. 

7 — the expiration of Sheriff Connor's term? 

. Yes. 


By defendant’s counsel : 


Q. Was Smith employed all the time during this period about 
the sheriff’s office acting as a deputy ? 

A. He was acting for Mr. Fay during the time he was with Mr. 
Fay. He was not with him during the whole time of Mr. Connor’s 
administration. 

Q. Did he in each case where he was to act as deputy sheriff him- 
self receive as in this case a special deputization in writing from 
Sheriff Connor? 


Objected to. 


The Court: He states distinctly that whenever Mr. Fay was ab- 
sent and wanted Smith to act such endorsement was made. 


Q. Is that endorsement the form in which at this time the sheriff 
empowered some one to act as deputy sheriff? 
2056 . To execute particular processes; yes, sir. 
Q. On receiving such a deputization did or did not the 
party so deputized act on that authority ? 


Objected to as tending to show custom. 


The Court: The question is what he did in this case. 


Q. Do you know what Deputy Sheriff Smith after being so depu- 
tized in this matter did? 


PLaInTIFF’s CouNsEL: Of your own knowledge. 


A. I have no personal-knowledge of what he did, because I was 
not with him. 

Q. You didn’t see what he did? 

A. No. 

Q. Did he make any report to you? 

A. Yes, sir; a statement was made of what he had done. 

Q. Do you know whether he is living or not? 

A. He is not living. 

Q. When did he die? 

A. I think the 2nd or 3rd of January; the early part of January, 
1877. 

Q. Was the report he made to you made in the regular course of 
his duty as a special deputy sheriff? 
A. It was made as regards that particular process, what he had 
done under it. 


> ate 8 


Plaintiff’s counsel : 


Q. Was it in writing? 
A. No, sir. 


Defendant’s counsel : 


Q. Was it made m the usual way of special deputies deputized as 
he was to do a particular matter to make a report to you as the under 
sheriff ? 

A. Yes, sir. 


Joun O. Byrne, sworn for plaintiff, testified as follows: 


I reside in the State of Delaware and practice law in the city of 
Philadelphie. 
2057 Q. State what has been your relation to the Chicago, Sag- 
inaw and Canada Railroad Company. 

A. Have been the counsel of Messrs. Betts, John Bower & Com- 
pany, Richard Penniston, and Charles N. Deetrich, who advanced 
about $150,000. I knew it personally. 

Q. They advanced about how much? 

A. About $150,000—it may be more—at various times to this 
railroad company, the Chicago, Saginaw and Canada ‘railroad. 

Q. Did you have charge of the business relations of these gentle- 
men to this company ? 

A. The whole of it. 

. Their business with the company was transacted through you ? 
. Entirely through me and with my advice. 

Do you know Mr. Benj. Richardson, one of the defendants? 

. I know Mr. Richardson for some time, since 1875. 

Do you know John A. Elwell, secretary of this road? 

. I know John A. Elwell since 1875. 

When did you first hear or know of this action in the court of 
common pleas, the judgment-roll of which has been put in evidence 
here, or of the sale under the execution upon that judgment. 


Objected to as immaterial ; objection overruled. Defendant Rich- 
ardson excepts. 


A. In August, 1876, in consequence of a notice I saw in the Phila- 
— Times newspaper, I had a conference with Mr. Betts and Mr. 
wer. 
Q. What was that notice? 
A. That Mr. Richardson had obtained judgment against the rail- 
road company for a large sum of money—$170,000. 
6. Was ——s said about the sale? 
2058 A. About the sale of the bonds? 
Q. And your first information of these proceedings, in- 
cluding a statement of the fact of the sale having been made. 
A. It was through the newspapers. 
Q. That a sale had been made? 
A. That a sale had been made. 


Or-Or OO 
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Counsel for defendant Richardson objected to this proof of the 
contents of the notice in the newspapers unless the notice is put in. 


The Court: They don’t ask for the contents. He is only giving 
a statement of what he saw. 


Objection overruled. Defendant Richardson excepted. 


Q. When you speak of sale do you mean that they had been 
sold or were to be? 

A. They had been sold. 

Q. Do you know whether Mr. Elwell and Mr. Richardson knew. 
of the fact that you were counsel for these gentlemen you have 
named ? 

A. They both well knew it. 

Q. Had they had any communication or transaction with you in 
which you acted as the representative of these gentlemen ? 

A. A great many. 

Q. Relating to the road ? 

A. Relating to this road and its business. 

Q. * you know the handwriting of Mr. Elwell ? 

A. o. 

Q. Did you ever see him write? 

A. I saw him write several times. 

Q. Look at the paper now shown, bearing date July 10, 1875, and 
state whether you see upon it any handwriting of Mr. Elwell; and 
if so, what? 7 

A. Benjamin Richardson, by John A. Elwell, attorney-in-fact,” 
is in the handwriting of Mr. Elwell. I recognize the other en- 

dorsement on the paper as that of Mr. Crane, president of 
2059 the railroad company, with whose handwriting I am familiar. 


Paper shown, marked Exhibit G for identification. 


Q. Look at this paper now shown you and say if the signature to 
it is in Mr. Elwell’s handwriting. 
A. That is also Mr. Elwell’s handwriting. 


Paper marked Exhibit H for identification. 


; 85 Is this paper, dated May 26, 1876, in Mr. Elwell's hand writ- 
ing 

A. Yes; that is Mr. Elwell’s handwriting also. 

Paper marked Exhibit K for identification. 


Q. What is there upon this paper, dated October 16, 1875, in Mr. 
Elwell’s handwriting ? 

A. The signature; I saw him write that. 

Q. Read what there is that was written by him. 

A. “Benjamin Richardson, per John A. Elwell, attorney, Phila- 
delphia, October 16, 1875.“ That was written at the Continental 
Hotel, Philadelphia. 


1 Paper marked, consisting of one sheet, Exhibit L for indentifica- 
on. 


. 
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(Exhibits G, H, K, and L offered in evidence by plaintiff’s coun- 
sel.) Objected to by defendant’s counsel because Mr. Elwell is stricken 
out as a party; also there is no evidence thus far in this case that 
John A. Elwell was authorized to make a single one of those signa- 
tures, or if he was authorized to make one there is no evidence 
that he was authorized to make another. Before this can be put in 
evidence it is necessary to show that Mr. Elwell was authorized to 
make these signatures, so as to bind Benjamin Richardson, and there 
has not been a particle of evidence given on that point. 

Objection overruled. Defendant Richardson excepted to the ad- 
mission of each paper separately ; they are as follows: 


2060 Exarsit G. 


Sr. Louis, July 10th, 1875. 

I hereby certify that Thomas M. Nelson has finished laying ten 
miles of track on the line of the Chicago, Saginaw and Canada rail- 
road west of St. Louis, Gratiot county, Michigan. 

B. H. BRYANT, 
Chief Pngineer C., S. & C. R. R. 


E. L. CRAw. 
BENJAMIN RICHARDSON, 
By JNO. A. ELWELL, 


Attorney-in- Fact. 


Approved. 


Exuisit I. 


PHILADELPHIA, December 31, 1875. 
John F. Betz, Esq. 


Dear Sir: As one of the executive committee of the C., S. & C. 
R. R. Co., I hereby give my consent to your purchase of a note of 
Richard Penistan for the sum of twenty-five hundred dollars, said 
money to be handed to Jno. A. Elwell, secretary. 

} WILLIAM J. KELLY, 
Executive Committee. 
BENJAMIN RICHARDSON, 
Per JNO. A. ELWELL, Atorney. 


2061 3 Exuisit K. 


New York, May 25th, 1876. 


Received at the hands of W. J. Kelly, Eo. president C., S. & C. 
R. R. Co., three checks for amount fifty dollars each, respectively, 
from Jno. F. Betz, Esq., Power & Co., and Richard Penistan, it 
being understood that the proceeds from said checks shall be a 
2 to the purchase of a certain iron safe, late of the C., S. & C. 

. Co., at St. Louis, Michigan, and the said above parties shall each 
own one-sixth interest in same. 

BENJAMIN RICHARDSON, 

Per JNO. A. ELWELL, Atlorney. 
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Exaisit L. 


In consideration of certain loans and advances heretofore made 
by Jno. F. Betz, Jno. Brown & Co., and Richard Penistan, of Phila- 
delphia, Pennsylvania, to, for, and on account of the Chicago, Sagi- 
naw and Canada R. R. Co., and in further consideration of certain 
other loans and advances by them at this date made on like ac- 
count, I do agree with the parties above named, jointly and severally, 
that they shall receive payment for all such loans and advances, 


principal and interest, out of the proceeds realized from the sale of 


any of the mortgaged bonds of the said railroad company in per- 
formance to any claim or indebtedness now or that may be hereafter 
held by me against said company, I undertaking to wait 
2062 until they have been fully repaid out of the proceeds of the 
sale of any such bonds before receiving anything therefrom 
on my own account. 


Philadelphia, Oct. 16th, 1875. 
BENJAMIN RICHARDSON, 
Per JNO. A. ELWELL, Attorney. 


Q. Do you know what relations were between Mr. Elwell and Mr. 
Richardson ? 

A. I do. : 

Q. Do you know of any action by Mr. Elwell or Mr. Richardson 
aa to the knowledge of Mr. Richardson ? 

I do. 

Q. State what it was. 8 

A. This paper (Exhibit L), to the best of my recollection; is in 
the handwriting of Mr. Nims, who was then, according to my Judg- 
ment—(defendant’s counsel objected). He was with Mr. Richard- 
son in parlor C of the Continental Hotel, Philadelphia. 

Q. On what day? 

A. Now, about the date of this paper, I should judge in October, 
2 if Mr. Elwell correctly dated that paper it was the day of 
the date. 


Defendant’s counsel: 


Q. When Mr. Richardson was in Philadelphia? 
A. When Mr. Richardson and Mr. Elwell were in Philadelphia. 
Q. That is October 16th? 
A. Yes. 
PLAINTIFF’s CouNsEL: Go on with your statement. 
A. I objected to taking the signature of Mr. Elwell to this paper 
until I saw the power of attorney he had from Mr. Richardson, and 
he exhibited to me, in the presence of Mr. Richardson, a power of 
attorney from Mr. Richardson. 

2063 Q. You would not take that signature until you saw that 
wer: 

A. Not until I had that evidence. 

Q. Mr. Elwell produced a power ? 
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A. He produced a power in Mr. Richardson 's presence in parlor 
C of the Continental Hotel. 

Q. Did this conversation take place in Mr. Richardson’s presence ? 

A. Yes; Mr. Richardson was present at the window. 

Q. Was this power demanded and was it produced in Mr. Rich- 
ardson’s presence? 

A. Mr. Richardson was present in the room. I said I would not 
accept Mr. Elwell's signature unless he produced me the power of 
attorney, as it was a very important matter and my le were 
agreeing to advance a large sum of money, and he took the power 
out of his pocket and exhibited it to me in Mr. Richardson’s pres- 
ence, and Mr. Richardson — — said to me he had power to 
act for him in and about the railroad in all things. 


Plaintiffs counsel called for the production of the power of attor- 
ney. 

DEFENDANT’s CouxsEL: There is no such power of attorney in 
existence as he testifies. 


Plaintiff’s counsel put in evidence notice to produce, with admis- 
sion of service thereon, marked Exhibit M, as follows: 


2064 Exuisit M. 


Supreme Court. 


DanieEt E. Sickites & Others 
against 
BenjyaMIN RicHarpson & Others. 


GENTLEMEN: You are hereby notified to produce upon the trial 
of this cause the following original books and papers: 

(1.) The book containing the secretary’s original minutes of the 
meetings and proceedings of the board of directors of the Chicago, 

inaw and Canada Railroad Company. 
2.) The book containing the secretary’s original minutes of the 
meetings and proceedings of the stockholders of said company. 

(3.) All books containing any official record of any of the acts or 
proceedings of said company. 

(4.) A certain letter or power of attorney from Benjamin Rich- 
ardson to John A. Elwell, which was in the possession of said John 
A. Elwell on the 16th day of October, 1875. . 

(5.) All powers of attorney and all writings conferring authority 
from Benjamin Richardson to John A. Elwell, which have been in 
force at any time during the years 1875 or 1876. 

(6.) All agreements in writing made during the said years 


2065 1875 and 1876 between Benjamin Richardson and the Chi- 
, Saginaw and Canada Railroad Company. 
(7.) Alt agreements in writing made in 1875 or 1876 between 
ae Richardson and John Bower & Company, John F. Betz, 
ic 


ard Penistan, and C. P. Dietrich, or any of them. 
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And you are further notified that in case you fail so to produce 
the same, or any of them, the plaintiffs will offer secondary evidence 
of their contents. 7 

Respectfully, ELIHU ROOT, 
Att'y for Plaintiffs. 
May 16th, 1877. 


To Hawkins & Cothren, att’ys for defendant Richardson. 


Q. State the contents of that power of attorney so far as you can 
remember it. 

A. Well, it was such a general power of attorney as a careful 
lawyer would draw. 


The Court: He asks you to state what it was. 


A. It wasa power of attorney to transact all business for Benjamin 
Richardson in and about the Chicago, Saginaw and Canada railroad, 
and that he was empowered to use his signature and to make con- 
. * _ a — for — sas * 

' r the uction of the power you took that r, Ex- 
hibit L, from Mr. Elwell? a 8 88 

A. I took it, and would not take it until that was produced. 

Q. Do you know whether after that and upon the faith of that 
paper the gentlemen named therein, Messrs. Bower, Betts, and Pen- 
istan, made any advance or payment to this railroad ? 


2066 Obdjected to as immaterial and irrelevant; objection over- 
ruled. Defendant Richardson excepted. 


A. They advanced $100,000 in promissory notes I think 
$100,000—$26,000 of which had been paid the company. a 
Q. Are any further portion of those notes being now sued upon? 


The Court: I don’t think that is material. 


Q. Have you ever known of Mr. Elwell acting in any other matter 
for Mr. Richardson or purporting to act for him? 

A. My. Elwell called upon me several times to ask my co-opera- 
tion in getting certain things through. 

To usk your co-operation with whom? 

A. With Mr. Richardson — that is to say, not my personal co-oper- 
ation, but to induce the parties I represented. 

Q. To co-operate with Mr. Richardson in what? 


A. In finishing the railroad and in giving the balance of the 


$60,000 of money. 


Cross-examined by defendant’s counsel : 


9. Were you ever a director of this railroad ? 
. I was for some short time. 

Q. When did you first become a director? 

A. I think in October, 1875. 

Q. When did you cease to be a director? 

A. I think in May, 1876. 


N aS 


Q. At the time you say these clients of yours advanced money to 
the road were you then a director of the road? 

A. J think in or about that time I was elected to represent their 
interests. 

Q. Was it before or after they actually made the advance that you 
were elected a director? 

A. I could not say whether it was exactly before or after. 
2067 Q. It was at or about the same time? 
A. Yes. 

Q. Were you present when the first advance by those clients of 
yours, to which you testified in your direct examination, were made 
the road ? 

A. I was. 

Q. In what shape were they made? 

A. There was, I think, $50,000 in money paid in Grey's Hotel, 
Philadelphia. | 

Q. To whom was the money ? 

A. To Capt. Craw and, I think, Jacob Billheimer, 

Q. Who is Jacob Billheimer? 

A. He was reported to be a contractor to build the road. 

Q. Living then in Pennsylvania? 

A. He was a resident of Bethelmen Point; knew him there for 
the first time. 

Q. Was the money paid to Craw or to Billheimer ? 

A. The money was paid to Craw. 

Q. The whole of it? 

A. The whole of it in my presence in Grey’s Hotel, Philadelphia. 

Q. Who paid it? a 

A. Mr. Betts, John Burns, who is now dead; Mr. Peniston, and 
Mr. Dietrich. I think Mr. Betts gave his check fur the whole 
amount of $50,000 and took the checks of the other parties. 

Q. What was done with this check for $50,000? 

A. It was taken to New York and paid here. 

Q. How do you know it was paid here? 

A. Captain Craw frequently told me. 

Q. You don’t know it of your own knowledge? 

A. I never saw the check afterwards. ä 

Q. All you know is the check was given to Captain Craw; don’t 
your knowledge end with that? 

No; I subsequently heard Craw say it was paid. 
Q. Is that knowledge? 
2068 A. I know it was applied to construct the road. 
Q. Did you see it applied to construct the road ? 

A. I have passed the accounts that was given for it. 

Q. What was the last you saw of this check which you say was 
given to Craw? 

A. That I could not tell you. 

When it was given to Craw you never saw it afterwards ? 

A. No; I did not. 

Q. Is this Billheimer the party there was some arrangement by 
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which said bonds and stock that was coming to him was to come 
around to your clients? 

A. Yes; there was some bonds and stock coming to my clients as 
a consideration for the venture. 

Q. From Billheimer? 

A. Yes. 

Q. That is, they advanced this money to the road, as you under- 
— and Billheimer was to receive it as the contractor of the 
roa 

A. That I can’t tell you. 5 

Q. Was that your understanding ? 


(Plaintiff’s counsel objected to his understanding ; excluded. De- 
fendant Richardson excepted.) 


Q. When was Billheimer to get these bonds and stock that he 
was to turn over as a bonus to these clients of yours? 

A. I don’t know. 

Q. Were they bonds of this railroad ? 

A. Yes. 

Q. And stock of this railroad ? 


The Court: How is it material ? 

DEFENDANT’s CouNsEL: This is eross- examination; I am under 
no obligation to make proclamation in cross-examination what I am 
aiming at. 


Excluded. Defendant Richardson excepted. 


2069 Q. Were these bonds as bonus turned over to your clients? 


The Court: What is the object of this? 

DEFENDANT'S CouNSEL: My object is czoss-examination. He has 
endeavored to show that his clients hav: been large benefactors of 
the road. I expect to show that instead of being large benefactors 
they have been large plunderers of this road, getting a large amount 
of stock and bonds as mere bonuses, getting them under this protest 
of Mr/ Richardson. . 

The Court: I will allow you to show what the advances amount 
to. 
DEFENDANT'S CouNSEL: I propose to show the money came back 
in bonds as bonus to several times the amount of the money. 

The Court: That I will exclude. 

Defendant Richardson excepted. 


Q. What amount of bonds came back as bonus in this advance of 
your clients to the road ? 


Objected to; excluded. Defendant Richardson excepted. 


Q. What amount of stock came back as bonus to your clients, the 
parties you testified to in this advance of money to the road? 


Ob jected to; excluded. Defendant Richardson excepted. 
Q. Didn't these parties you testified to advance about $150,000 to 


a 


1 
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the road get one hundred and twenty $1,000 bonds as a bonus from 
the road ? 


Objected to; excluded. Defendant Richardson excepted. 


Q. Did they not get something over 1,000 shares of the stock of 
the road as a bonus ? 


Objected to; excluded. Defendant Richardson excepted. 


Q. You say you saw them advance $50,000. Did you see any 
other advance besides this $50,000 ? 
2070 A. I did. 
Q. When and where? 
‘ A. Without looking at the paper I could not give you the exact 
ate. 

Q. How near can you give it? 

A. I suppose it was 1874 
; The e When you say you suppose is that your best recol- 
ection 

A. That is my best recollection. 

Q. And what is the date of this $50,000 advance vou testify to? 

A. The $50,000 I can fix by political incidents. It was in July, 
1873, I think. 

Q. And the next advance you say was when ? 

A. It was within a year. 

That is, in or about—before Juiy, 1874? 

A. I should judge so. I am not absolutely certain the $50,000 
was 1873; it may have been 1874. 

Q. Had Mr. Richardson anything whatever, to your knowledge, 
to do with the railroad ? 

A. Not at that time anything to do with the road that I knew of. 
Q. When did Mr. Richardson, so far as you know, first have any- 
thing to do with this road ? , 

A. I have no knowledge of that. 
Q. When did you first know? 
A. When I heard so in the summer of 1875. 
Q. What month? 
A. I would not like to say the month. I knew it was in hot 
weather. I knew it was before August, 1875. 
Q. That is the first you ever heard of Mr. Richardson in connec- 
tion with this road? 
A. That is the first I ever heard. 
Q. When did you first go to Michigan in regard to this road? 
A. The first time I went was before Mr. Richardson had anything 
to do with it. 
2071 Q. When did Zon first go there in regard to this road? 
A. I went in April, 1874. 
Q. Were you then a director of that road? 
A. No, sir; nothing to do with it at all. 
Q. What was the special matter in regard to the road you went 
there for? 
A. The parties I have named. 
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The Court: What is the materiality of this? 

DEFENDANT’s CounseL: I propose to get at the whole history of 
the connection with the road of this power of attorney that he has 
testified to on his direct examination. When I get it all out your 
honor will see what weight there is to it. 

The Court: I don’t think it is material. 

Excluded. Defendant Richardson excepts. 


Q. When did you next visit the road ? 


Objected to as immaterial; excluded. Defendant Richardson ex- 
cepted. 


Q. Did you ever visit this railroad in Michigan more than once ? 


Objected to as immaterial; excluded. Defendant Richardson ex- 
cepted. 


Q. When was the date of your last visit? 


Objected to as im material; excluded. defendant Richardson ex- 
cepted. 


Q. When you went to Michigan to see this road did you meet Mr. 
| Richardson there ? 


The Court: What is the object of that, and how is it material? 
DEFENDANT’s CounsEL: I want to show precisely his connection 
with Mr. Richardson and what took place between them in order to 
show just what weight is to be put upon his testimony in regard to 
a power of attorney and taking the signature of an attorney 
2072 when the principal was right there himself, according to his 
testimony, and could just as well sign his own name as have 

| an attorney write it. 


Question excluded. Defendant Richardson excepted. 


Q. Had you had any transactions whatever in regard to this road 
with Mr. Richardson previous to this signature of John A. Elwell 
as attorney? 
— Yes; I had seen Mr. Richardson before that in connection 
with it. 
Q. When did you see him? 
A. In Philadelphia. 
Q. More than once? 
A. I think only once. 
Q. About what date? 
A. Between August, when I had been in St. Louis, Michigan, and 
| October. 
Hl Q. Between August and October? 
| A. Yes. 
b Q. You saw him where between August and October? 
A. In — es 
Q. What month did you see him? 
A. I could not say. 
Q. What vear? 
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A. In 1875. 

Q. What business were you seeing him about? 

A. He came on to Philadelphia. 

Q. What was going on in Philadelphia at that time about this 
business? 

A. Negotiations wherein Mr. Richardson was to purchase $100,000 
of iron, conditioned that the parties I represented would advance 
$100,000 to pay the pressing claim against the bridge across the 
Saginaw river and to lay the iron down and extend the road to 
Lakeview. 

Q. That was the condition in which he was to make the ad- 

vance? 
2073 A. Yes. 
Q. Was that the $100,000 that these notes were given for? 

A. That was the $100,000 they subsequently met about, and they 
advanced their notes and Mr. Richardson agreed to purchase the 
iron. 

Q. Was that agreement to purchase the iron in writing? 

A. Yes, sir; I think it is in writing. 

4 — Court: Was it one of the papers you testified to here to- 
ay 3 

A. Yes; one of those papers. This is the paper (Exhibit L) which 
grew out of the agreement between the parties; whether the agree- 
ment to mutually advance $100,000 was reduced to writing or not 
I don’t know. I think it was, and I think it is part of the minutes 


of the company. 


Q. Did you say that agreement with Mr. Richardson to purchase 


this iron was in writing? 


A. My recollection is that it was in writing. 

Q. Wasn’t the agreement of Mr. Richardson to purchase the iron 
based — your clients’ first making the advance to the road up to 
a me that should be equal to what he had already advanced to the 
road ? 


Objected to; excluded. Defendant Richardson excepted. 


Q. You say that your clients agreed to advance $100,000 in notes 
at that time. Hadn’t Mr. Richardson advanced a great deal more 
money to the road than your clients had advanced ? 


Objected to; excluded. Defendant Richardson excepted. 


Q. You testified that your clients advanced about $150,000; you 
have explained about $50,000. When and where was the balance, 
if any, of that $150,000 advanced ? 
2074 A. My recollection is now growing upon me. It was 
$60,000 the first advanced; I now recollect it clearly. The 
next advanced was shortly after I returned from Michigan, in April, 
1874, — in. the month of May; they then advanced $40,000. 
Q. In what shape was that? 
A. That was given in money. 
Q. To whom was that $40, paid ? 
A. That was paid, I think, to the treasurer, Mr. Ferry. 
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Q. Did you see it paid? 

A. No; but I received back from Mr. Ferry out of that fund about 
$2,700 or $2,800 interest that was due to these parties upon over- 
due notes in Grand Haven, Michigan. 

Q. Interest due on notes? 

A. On overdue notes. 

Q. When they made the first advance did the railroad company 
give these notes? 

A. They did. 

Q. Did — give them anything with the notes? 

A. They did. 

Q. What was it? 

A. Some bonds. 

Q. What kind of bonds? 


Objected to; excluded. Defendant Richardson excepted. 
Q. Did they give them any stock with the notes? 
Objected to; excluded. Defendant Richardson excepted. 


Q. You testified about $60,000 and $40,000. Was there any fur- 

ther — in your presence made? 
Ves. 

Q. When and where? 

A. Some months after the advance of May, 1874, I gave a still 
further sum of money. 

Q. Where? 

A. In Philadelphia. 
2075 Q. To whom was it paid? 
A. Paid, I think, to Mr. Craw. 

Q. Was it paid i in your presence? 

A. I think I would be safe in saying it was. 

The Court: Is that your recollection ? 

A. That is my recollection. 

Q. How much was that, if you know? 

A. It was not a large sum of money; it was about $20,000, or 
something in that neighborhood. 

— there any more advanced of that first lot; if so, when and 
where 

A. All the advances were made in Philadelphia. 

Q. You have testified to 3; can you testify, of your own knowl- 
edge, to any other? 

A. The next is the circumstance I testified to as having taken 
place in the Continental Hotel, Philadelphia. 

The Court: Was there anything advanced there? 

A. There were notes to the amount of $30,000 given to them theré. 

Q. * was part and parcel of the agreed $100,000 ? 


ry All you know of the first advance is $60,000, $40,000, $20,000? 
A. That may have been $30,000. 
Q. Did you say $30,000 or $20,000 ? 


A. I would not like to say either; I think it is about that sum of 


* 
Q. That is all you recollect—those three ? 

A. That is all the , 80 far as I know. | 

Q. Then it is not $150,000, but $120,000 or $130,000? 

A. I am particular about the first $60,000; the second was $40,000, 
and the next $20,000 or $30,000. 

Q. And the third, you testified, was made when ? 
2076 A. In Philadelphia. 
Q. To whom ? 

A. To Craw. - 

Q. That was how much ? 

A. That was either $20,000 or $30,000. 

Q. Was there a fourth advance ? 

A. The fourth advance was the $30,000 I refer to. 

7 was advanced in notes in the first instance? 

. Yes. 

Q. Then the only sums you recollect of that $150,000 before you 
come to the notes was 000, $40,000, and either $20,000 or 
$30,000 ? : 

A. Yes. 

Q. Then, instead of this being $150,000 it was either $120,000 or 
$130,000? : 

A. I know there was $150,000. 

Q. This second agreement to advance was to be $100,000? 

A. That was to be $100,000 in notes. 

Q. To whom were these notes to be given ? 

A. To the railroad — 

Q. Did they actually deliver those notes to the railroad company ? 

A. Those notes were actually delivered to Mr. eg the treasurer 
of the railroad company, and were deposited with Mr. John Betts, 
as bailee or stakeholder, until Captain Richardson would comply 
with his part of the agreement. 

Q. What became of the $66,000 of those notes? 

A. I could not tell you of my own know 

Q. Was the agreement to advance the $100,000 in notes in writing? 

A. My judgment is it was in writing. 

The Court: Is that your recollection ? 

A. That is my recollection. 


Defendant’s counsel called for the paper. 
PiaintirrF’s CounsEL: I have no such paper. 


2077 Was it this agreement about this $100,000 that these 
notes were to be deposited with Mr. Betts to await the return 
or recovery of the bonds from McChesney that were in London ? 


Objected to; excluded. Defendant Richardson excepted. 


When did you first see that paper (Exhibit G)? 
A. I could not tell you. 
Q. Did you ever see it before you saw it here in court? 
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A. I think I did. 

Q. Where? 

A. I think in my office, in Philadelphia. 

Q. When. 

A. To the best of my recollection it was mailed to me from Mich- 
igan about the time it is dated. 

Q. Didn’t you hunt it up in your office and deliver it to the coun- 
sel for the plaintiffs in this case? 

A. That I could not answer. I have no doubt I gave him every 
paper I thought material. 

5 Didn't you — that paper to the plaintiffs’ counsel here? 

A. No; I could not answer as to that. 

Q. How did this paper get out of your office? 

A. I don’t know that it ever was in my office. My judgment is it 
came to me. 

The Court: You say your judgment—is that your recollection ? 

A. That is my best recollection. 

Q.- Your recollection is that you saw it about the time of its date? 

A. Yes; that is my best recollection. 

Q. And it was ia your office? 

A. I think so. 

Q. Haven’t you an idea how this got out of your possession to 
these = here? 

A. I really have not. 

) Q. Look at Exhibit H and state when you first saw that. 
2078 A. I don't think I ever saw it before to-day. 

Q. Before you saw it here to-day ? 

A. No; I don’t think I did. + a 

Q. This Exhibit H speaks of the purchase of a note of Richard 
Penniston for the sum of $2,500. Is that the Penniston you testified 
to 5 * of your clients, who negotiated in these advances to the 
rou 

A. That is the man. 

Q. Is this note of $2,500 a part of these advances ? 


Objected to; excluded. Defendant Richardson excepted. 


. The $50,000 that you say was in money? 

A. That was paid in checks or money paid right down. 

Q. Those were the first advances ? 

A. Yes; $60,000. 

Q. 2 next three ad vances, didn't you testify they were made in 
mone 

A. The next two were made in money. 

. Wasn't this note referred to in Exhibit H a part of one of those 
advances ? . 

A. If you ask me my belief I will tell you; if you ask me of my 
knowledge I can’t tell you. 

Q. You knew about this note, did you not, and this negotiation 
about it at the time? 
A. I heard of it. 


8 2 „ ’ 


2 = Penniston was your client at the time ? 
. Yes. 

Q. And this was in those matters of advances to the railroad ? 

A. It was part and parcel of it. 

Wasn't part of those advances, at least as far as Penniston's 
part was concerned, made in notes and not in money ? 


Objected to; excluded. Defendant Richardson excepted. 


2079 Q. When did you first see that paper, Exhibit K ? 
A. I don’t think I ever saw that until here; I heard of it. 

Q. Are you not now the attorney or counsel against the parties 
who are trying to collect this Penniston’s note that you say you 
— — is the real party in interest in? 

Lam. 

Q. When Exhibit L was executed you say you were in the Con- 
tinental Hotel, in Philadelphia? 

A. Yes. 

— 5 there anything going on there in regard to this rail- 
roa 

A. Yes, sir. 

Q. What was it—a directors’ meeting or stockholders’ meeting ? 

A. Indeed, I could not say ; it was a meeting of all the parties in 
interest. 

Q. The Philadelphia parties? 

A. And Mr. Richardson was there also. 

Q. What was the subject under consideration then ? 


A. The subject was to obtain $100,000 of the Philadelphia people 


as an equivalent of $100,000 that Mr. Richardson was to put in in 
iron ; that was the whole body and bones of the matter. 

Q. How jong did that meeting continue ? 

A. I think three days. 

Q. Were you there the whole of the three days? 

A. I was, much to my — — I assure you. ' 

Q. Was Mr. Richardson there the whole of the three days? 

A. No; Mr. Richardson was there the first and the second days,and 
when the power of attorney was exhibited upon the third day it is 
due to Mr. Richardson to say that he was not present; I now recollect 
it: I didn’t when I was testifying in chief. 

Q. Then you made a mistake in your direct examination ? 
2080 A. I did. 

Q. Then when what you say was a power of attorney was 
exhibited to you Mr. Richardson was not there ? . 

A. Mr. Richardson was not there, but he told me to do whatever Mr. 
Elwell said ; he was his attorney-in-fact to transact his business, and 
that he had a power of attorney and would exhibit it tome; and he 
did exhibit it to me, and that is the paper. 

Q. Are you perfectly clear in your mind, or as clear as you are of 
any of the facts that you have testified to, that there was any power 
of attorney whatever there in Philadelphia at the time? 

A. Iam certain there was a power exhibited to me as I am sit- 
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ting here, and that I read it and I knew Benjamin Richardson’s 
signature. 

Q. You have seen him write? 

A. I have. 

Q. You say you are certain you examined the power of attorney 
at the time? 

A. I am. 

Q. Who were present beside you when that agreement, Exhibit L, 
was signed by Mr. Elwell? 

A. William J. Kelly was present in the room, and I think Frank 
Bower or his son, John Bower; the room was a very large roon— 
perhaps half the size of this one—and in the room at that time, my 
recollection is, were Mr. Nims, of Michigan, Captain Craw, president 
of the railroad, Mr. Ferry, the treasurer, I believe a Mr. Shaw, from 
Saginaw, and Mr. John F. Betts was in and out, and Mr. Penniston 
was in and out. 

Q. In whose handwriting do you say this agreement is? 

A. My recollection is that is Mr. Nims’. 

Q. Was he there at that time? 

A. He was there at that time. 

Q. Do you know who made the draft of this agreement ? 
2081 A. I think I dictated it; that is my recollection; I had 
something to do with making it. 

The Court: You dictated the draft? 

A. Yes. 

Q. Do you recollect what day of the week this was signed ? 

A. On the second day it was signed; I can’t tell the day it was 
delivered to me; say on Friday ; I think the meeting was Wednes- 
day, Thursday, and Friday. cs 

Q. This was delivered to you on Friday ? 

A. That is my recollection. 

Q. And Richardson, you say you think he left on Thursday? 

A. Went away; he and Betts had some trouble, and he went away 
in bad humor. 

Q. Wasn’t the trouble about their wanting a bonus of 120 bonds, 
and Mr. Richardson protested against any bonus being given to 


anybody? 


Objected to; excluded. Defendant Richardson excepted. 


Q. Do you recollect what part of the day it was when this was 
executed ? 


A. It was somewhere between 10 and 5 o’clock ; it was pretty well 
on in the afternoon. 


. What was the special subject under discussion in connection 
with this matter when this paper was signed ? ' 


Objected to; excluded. Defendant Richardson excepted. 


Q. You understood this agreement was to be an agreement between 
your client and somebody that Mr. Elwell represented ? 


Objected to; excluded. Defendant Richardson excepted. 
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Q. This alleged ment speaks of the proceeds realized in the 
sale of any of the mortgage bonds of said railroad company ; 
2082 were the mortgage bonds of that railroad — at that 
time on sale somewhere in the hands of au agent of the com- 
pany ? 
Objected to; excluded. Defendant Richardson excepted. 


DEFENDANT’ CounsEL: I want to get at what this alleged agree- 
ment means. The agreement in its words speaks of the mortgage 
bonds of said railroad company ; I want to see if there was not at 
that time a definite understanding where the bonds were for sale 
and how they were to be sold and all about it, and that this agree- 
ment was limited to that particular thing. 


The Court: I don't think the question is material. 
Defendant Richardson excepted. 


Q. Were the mortgage bonds of the railroad company, at the time 
this alleged agreement, Exhibit L, was executed, under negotiation 
anywhere; and, if so, where? 


Objected to; excluded. Defendant Richardson excepted. 


Q. The agreement, Exhibit L, refers to the sale of mo bonds 
of the railroad company; was there any particular sale that this 
agreement referred to, or was it general ? 


Objected to; excluded. Defendant Richardson excepted. 


Q. Was there an officer of the company at that time named 
McChesney ? 


The Court: How is it material ? 

DEFENDANT’s CounsgEL: I want to show first if there was an officer 
and then I propose to prove some of his acts in connection with the 
matter. 0 


Excluded. Defendant Richardson excepted. 


Q. At the time this agreement was executed were there certain 

mortgage bonds of this railroad company in the possession of your 

Slients, parties to this agreement, and certain others, under- 

2083 stood to be in the possession of Mr. Richardson, whom you 

claim is the other party to the agreement, and wasn’t it for 

the purpose of giving your clients the right to sell the bonds that 

they had and have the whole money in preference to any other par- 
ties that this alleged agreement was drawn up for? 


Objected to; excluded. Defendant Richardson excepted. 


Q. All these $100,000 of notes that you have testified to in your 
direct examination as — by your parties, where is the $68,000 
that have not been paid ? 


Objected to; excluded. Defendant Richardson excepted. 
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Q. Do you know whether they were left in the handsof the com- 
pany or not, or were held in escrow by some party in Philadelphia? 


Objected to; excluded. Defendant Richardson excepted. 


Q. Wasn’t the agreement with Mr. Richardson at the time he was 
there present in Philadelphia before he left that he would advance 
$100,000 to buy iron for the next 20 miles of road if your clients 
would advance $100,000 and make their advance up equal to his? 


Objected to; excluded. Defendant Richardson excepted. 


Q. Did you ever see that alleged power of attorney more than 
once? 

A. I never saw it but that once. 

Q. In whose possession was it at the time you saw it? 

A. Mr. Elwell’s. | 

At the time of this meeting in Philadelphia that Px have tes- 
tified to when you say Mr. Richardson was there did you not get 

from the railroad corporation as a bonus for your client re- 
2084 — 1 in this agreement 120 of the $1,000 first- mortgage 
nds 


Objected to; excluded. Defendant Richardson excepted. 


WILLIAM J. KL, sworn for plaintiffs, testified as follows: 


I reside in Philadelphia; I am a general real estate dealer. 

Q. What connection have you with the Chicago, Saginaw and 
Canada Railroad Company ? 8 i 

A. I am president of that company. I was elected in January, 
1876. I know the defendant, Benjamin Richardson. I know John 
A. Elwell. 

Q. Have you ever had any communication or transactions with 
them in which you acted as president and they acted as officers of 
the company ? 

A. I have. 

Q. Have they ever been to your office, in Philadelphia ? 

A. They have. 

a. — you ever had any communication with them in writing? 

. I have. } 
7 yaa letters from them at your office, in Philadelphia ? 
. I have. 

Q. Have you ever heard of any action in the court of common 
pleas in this city in which Benjamin Richardson was plaintiff and 
the 9 Saginaw and Canada Railroad Company was defend- 
ant 

A. I have heard of such an action. 

Q. When did you first hear of that action? 

A. I first heard of it through the newspapers, after the bonds had 
been sold ; after that through yourself. 

Q. When did you first hear that the Chicago, Saginaw and 
— Company had never given any notes to Mr. Rich- 
ardson 
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2088 A. Not before; I only heard of that through you, at any 
time. 

Q. Did any one purporting to act for them give any notes to him? 

A. I never heard it except through you. 

Q. After you saw this notice of sale? 

A. After the sale. 

Q. Did you ever receive from Mr. Elwell or Mr. Richardson or 
from any one else purporting to act for the Chicago, Saginaw and 
Canada Railroad Company any notice that an action had been com- 
menced against that company by Mr. Richardson ? 

A. I did not. 

Q. Did you ever receive any notice from any one that such an 
action had been commenced ? 

A. I did not. 

Q. Did you ever receive from any one any notice that an attach- 
ment had been issued againt the property of the Chicago, Saginaw 
and Canada Railroad Company in this county ? 

A. I did not. 

Q. Did you ever receive from any one any notice or information 


that any bonds of this company had been taken by the sheriff of 


the county of New York under attachments? 

A. Idid not. 

Q. Did you ever receive from any one any notice that any bonds 
of this company were advertised for sale or were to be sold by the 
sheriff of the county of New York? 

A. I did not. 

Q. 2 the months of July and August, 1876, were you in the 
city of Philadelphia? 

A. I was. 

Q. And attending to your customary business there? 

A. I was. 

Q. Were you at your office daily? 
2086 A. Daily —almost daily; if at any time absent I was never 
absent more than one day. 

Q. How long had you been in the same office ? 

A. Fully nine years. 

Q. Had either Mr. Elwell or Mr. Richardson ever called upon you 
at that office? 


A. Yes; frequently. 
Q. Both of them ? 
A. Yes. 


Q. Did you ever receive letters from them at that office? 

A. Yes; frequently. ; 

Q. During the months of July and August, 1876, did you receive 
any communication from either Mr. Richardson or Mr. Elwell ? 

A. I received through the dead-letter office this letter. 

Do you know the handwriting of Mr. John A. Elwell ? 

A. Yes. 

Q. Did you ever see him write? 

A. Yes. 

Q Is this letter in his handwriting, all of it? 
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A. It is. 
7 — the superscription on the envelope in his handwriting ? 
. Yes. 

Q. Is that letter and the envelope now produced in the same con- 
dition in which they were when you first received them ? 

A. They are, except the envelope is broken. 

Q. When did you receive them ? 

A. I received them at my office at 8.40 a. m., July 27, 1876, as en- 
dorsed by me as soon as I read it. 

Q. What is the date of the letter? 

A. July 17th, 1876. 


2087 Envelope and letter —— in evidence by plaintiffs’ counsel, 
and marked Exhibits N and O; they are as follows: 


Exuisit N. 
(Envelope.) 
Postal Held fo New York, 
— Postage. { July 17. {14} 
( eet ace} W. J. KELLV, Esq., 
| July 26, 1876. 
146 South Fourth Street, 
(ay 5. Philadelphia, Pa. 
8 
[On the back :] vg } 
ExuHibit O. 


135 Broapway, New York, July 17, 1876. 


M. J. Kelly, Esq., president. 


Dear Sin: Mr. Richardson having made a demand on me, as 


secretary, for payment to him of the amount of his claim against 
the Chicago, Saginaw and Canada Railroad Company, I have deemed 
it my duty to call immediately a special meeting of the board of 
directors of the company for purpose of consultation and to devise 
some plan, if possible, to settle said claim. 


Said meeting is called to be held at my office, No. 185 Broadway, 


to-morrow, Tuesday, the 18th inst., at 2 p. m. Your presence is 
requested. 


Yours respectfully, JNO. A. ELWELL, Secretary. 


2088 Q. Before receiving this letter did you receive any com- 


munication from the post-office authorities in Washington ? 
A. I received a notice from the dead-letter office that there was a 
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letter addressed to me held for want of postage, and a request to 
send the same, which I did at once, and this receipt was the result. 

Q. Is the paper now shown you, dated July 13, 1876, in the 
handwriting of Mr. Elwell? 

A. It is. 

Q. Was that received by you? 

A. It was. 

Q. When? 

A. I presume within a day or two after the date. I remember of 
receiving it. 

7 — you reveive it in due course of mail? 

. Yes. 
Q. At your office, 146 South Fourth street, Philadelphia ? 
A. Yes, sir. 


Letter offered in evidence by plaintiffs’ counsel. Objected to as 
not evidence against Mr. Richardson. 
Letter marked Exhibit P for identification. 


Q. State whether the whole paper now shown is in the band- 
— of Mr. Elwell. 

A. It is. 

Was that received by you? 

A. It was. 

Q. At your office in Philadelphia? 

A. Yes. 

Q. In due course of the mail? 

A. Yes. 


Letter marked Exhibit Q for identification. 


Q. Do you know in what capacity Mr. Elwell acted in reference 
to Mr. Richardson ? 
2089 A. He acted as Mr. Richardson’s agent. He acted as sec- 
retary of the cumpany, but as the agent o 


Defendants’ counsel objected to the answer, and moved to strike it 
out as incompetent evidence; motion denied. Defendant Richard- 
son excepted. 


Q. State any facts or acts of which you know in which Mr. El- 
well acted as Mr. Richardson’s agent. 

A. Mr. Elwell expressed to me on a number of occasions the fact 
that he was acting for Mr. Richardson, and also expressed himself 
as being under some embarrassment and keeping clear of doing 
acts that Mr. Richardson requested, required him to do, but owing 
to their relations together it was very hard to satisfy him and yet to 
do exactly right with the interest of the road. 


Defendants’ counsel moved to strike out the answer; motion de- 
nied. Defendant Richardson excepted. 


Q. State any statements or acts by or in the resence of Mr. 
Richardson regarding the agency of Mr. Elwell for him. 
A. At the Continental Hotel, at a meeting held in October, 1875, 
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Mr. Richardson went away from the meeting before the business 
was finally concluded, and Mr. Elwell stated that he was his agent 
and had a power of attorney. 


The Court: He asked you what Mr. Richardson said or for any 
statements made in his presence. 


A. At the commencement of the meeting at the Continental 
Hotel, in Philedelphia, in October, 1875, the meeting was opened 
by myself asking that certain things should be performed by Mr. 
Richardson. I was followed by Mr. O’Byrne, and then Mr. Elwell 
took the floor and then and there stated distinctly that he was act- 
ing for Mr. Richardson and he was his agent. 

Q. Was Mr. Richardson present ? 
2090 A. Mr. Richardson was present. The way he came to do 
so was Mr. O’Byrne objected to what he was saying, and he then 
stated he was acting for Mr. Richardson and as his agent, and there- 
fore what he said was said by Mr. Richardson, and Mr. Richardson 
was present at that time. 

Q. Did Mr. Richardson make any objection or dissent? 

A. No, sir; not to what he said. 

Q. What was the general course of business in the progress of the 
— of this corporation as to the acts of Mr. Richardson and Mr. 

well? 

A. I did not understand the question. 

Q. Did Mr. Richardson act, as a rule, in the affairs of the com - 
pany himself or was he, as a rule, represented by Mr. Elwell? Were 
any of the acts of Mr. Elwell, in which he purported to act as the 
agent of Mr. Richardson, ever dissented from or. objected to by Mr. 
Richardson to your knowledge? N 


Objected to as leading; objection overruled. Defendant Richard 
son excepted. 


A. No, sir; not to my knowledge. 
Q. Did you ever have any conversation or communication with 
Mr. Richardson regarding any of the transactions or acts in which 


Mr. Elwell had purported to act as Mr. Richardson’s agent? 


A. Yes, sir. 

Q. State what. 

A. There was a note that was given by one of the parties at 
Philadelphia in October that Mr. Elwell and Mr. Bower were trying 
to get discounted in Philadelphia. I went to St. Louis, Michigan, 
the November following, and at that place Mr. Richardson and I, 
as the executive committee, had conversation about the time that 
Mr. Elwell had in the discounting of that note, which was entirely 
approved. That was with Mr. Richardson, in St. Louis, Michigan, 

in November, 1875. 
2091 Q. What did Mr. Richardson say in that conversation? 
A. I don’t remember exactly what he said; he generally 
was pretty wild in what he said, in talking about the affairs of the 
company. 


a ee ee ll 


2 If you can’t give the words give the substance of the con ver- 
sation. 

A. It was in approval of what was done in the discounting of that 
note. 

Q. Did you know where the office of Mr. Elwell was during the 
year 18767 

A. Only from repute that he had an office here and also in St. 
Louis, Michigan. 

Q. Do you know where the office of Mr. Richardson was? 

A. No, sir; except at 135 Broadway ; I was never present there. 

Q. Look at the papers marked Exhibit K and state whether you 
remember the transaction to which that refers. 

A. Yes, sir; I remember it distinctly. 

Q. To whom did you give the checks that you referred to then? 

A. They were mailed to John A. Elwell. 

State what was the transaction in which those checks were 
given. 

A. The iron safe at the office in St. Louis had been seized upon 
by the sheriff or constable, and Mr. Elwell had got Mr. Richardson 
to advance the money to release it, and some time afterwards, upon 
a visit, he thought the Philadelphia parties should pay half of the 
amount that was given to release the safe. After consultation it was 
thought proper they should do so, and this—the result, they did pay 
the $150 through me or through my hands, and Mr. Elwell sent me 
this receipt or acknowledgment of it, giving them the ownership of 
half the safe. 

Q. To whom were the checks drawn ? 

A. I don’t remember. 
2092 Q. Look at the paper marked Exhibit H and state 
whether you remember the transaction to which it refers. 
A. Yes, sir. 
2 Is that the transaction regarding which you have just tes- 
tified ? 
A. No, sir. ° 

Q. State what was done regarding the note of Richard Penniston 
referred to in this paper. 

A. I can’t state what was done regarding it. Captain Richardson 
and Mr. Elwell desired to get possession of the note, thinking they 
could get it discounted, and it went into their hands. From that time 
to the present I don’t know anything further about it. 

Q. Did Mr. Richardson ever say he desired to get the note? 

A. He did. | 

Q. To whom? 

A. To me as one of the executive committee, and got it through 
me as one of the executive committee. 

Was this paper signed before or after that conversation ? 

A. I don’t remember. 

Q. Fix the conversation as near as you can with reference to the 
date of that paper shown you. | a 

A. The conversation took place in November, 1875, at St. Louis, 
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Michigan. The date of this letter is December 31st, 1875, and it is 
dated at Philadelphia. ä 

Q. Is that letter in accordance with the tenor of the conversa- 
tion? 

A. Yes, sir. 

Q. Did you ever have any communication or conference with Mr. 
Richardson, subsequently to the date of this letter, regarding that 


note? 

A. I think I did, but I don’t remember distinctly. 

Q. How frequently did Mr. Elwell purport to act as the agent or 
attorney-in-fact of Mr. Richardson in the course of the affuirs of this 

company? 
2093 A. All the way through, so far as my knowledge extends. 
Q. Don’t you know how far your knowledge extends? Fix 

it a little more definitely. 

A. From October, 1875, until our correspondence ceased, August 
or September, 1876. 

Q. In how many transactions, as near as you can fix it,did Mr. 
Elwell purport to act as the attorney or agent of Mr. Richardson? 

A. I can’t answer that definitely. 


Plaintiff’s counsel offered in evidence Exhibit Q. 

Objected to. 

Plaintiff’s counsel offered it upon the question of the concealment 
of these proceedings. : 

Objection overruled. Defendant Richardson excepted. 

It is as follows: 


Exuisit “ Q.” 


New York, March 11, 1876. 
To Mr. Kelly. 

Dear Sin: Col. Elwell wrote you Thursday respecting paying of 
the debt in London, and I added a word to — — 2 — 
start for the West; now 10 p. m. and no letter from you. I wish 
vou would come on Monday with the money, and I would here 
furnish, as Elwell proposed, 19 or 20 hundred dollars, and we could 


buy the draft of Eugene Kelly or Morgan & Co. or whoever would 


sell best and order the bonds received, &c., &c., counted on behalf of 

the company. This would be a safe way and save much correspond- 

ence and be done with it; besides we could talk on our other rail- 
road matters. 

2094 You will please telegraph me Monday morning what hour 
you will be at my office, 135 Broadway, or whether you will 

come or not, as I must go onto the road. Matters require my im- 


mediate attention. 
Yours respectfully, BENJAMIN RICHARDSON. 
Cross-examination by defendant’s counsel : 


Q. When did you become president of this company ? 
A. I was elected in January, 1876. 
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Q. What connection had you with the company previous to that ? 

A. I was one of the directors and a — the executive com- 
mittee. 

Q. When did you become one of the board of directors? 

A. October, 1875. 

Q. When did you become a member of the executive committee ? 

A. October, 1875. 

Q. Was it before this meeting you have testified to that you were 
chosen a director? 

A. It was at that meeting. 

Q. Which meeting? 


1875. 
Q. Did ” ever go out to examine the road personally ? 
A. Idi 


Q. When was that? 

A. In November, 1875, and January, 1876. 

Q. Were those the only times? 

A. These were the only times that I was on the road. 

Q. How many meetings of the board of directors did you attend 
in Philadelphia ? 

A. I attended but one meeting which I consider a meeting of the 

board of the directors—as a legal meeting; that was the 
2095 meeting at the Continental Hotel; there was no further 
meeting of the board of directors, in my judgment, held. 

Q. I did not ask you that. You testified to attending two meet- 
ings in Philadelphia; did vou attend any other meeting of the board 
of directors in Philadelphia? 

A. Not a regular meeting. : 

Q. What meeting of the directors, regular or irregular, did you 
attend in Philadelphia? 

A. I consider that I attended but one meeting regularly called 
and one informal meeting of the board of directors. 

Q. When was the informal meeting? 

A. I think in May, 1876. 

Q. Did you attend any meeting of the board in Michigan? 

A. There was an infurmal meeting called at Detroit at which I 
was present. 

Q. Who presided at that meeting? 

A. I was there and put any questions that was put; it was en- 
tirely informal. 

Q. Was that before or after you became president? 

A. That was after. . ‘ | 

Q. There were some questions put by you and resolutions passed 
at that meeting? 

A. Yes, sir; I believe there were. 

Q. Was the secretary present at that meeting? 

A. He was. 

Q. Were the minutes present! 

A. I don’t know; I would rather think not. 
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Q. Did you attend any meeting of the board of directors at any 
other place than at Philadelphia and at Michigan ? 

A. No, sir. 

Q. Never at any time? 

A. No, sir. 

Q. Have you received any notice to attend meetings of the board 
| of directors in the city of New York ? 
2096 A. I believe I have. 

Q. How many? 

A. Two or three, perhaps. 

Q. Have you those notices here? 

A. I have not. 

Q. Where was the last meeting you had notice to attend here in 
New York? 

A. I should say two or three weeks ago, probably. 

Q. Have you that notice here? 

A. I have not. 

Q. Did you attend that meeting? 

A. I did not. 

Q. Have you received from the secretary of the company a certified 
copy of any resolutions within the last two months? 

A. I have. 

Q. Have you that certified copy of the resolution with you ? 

A. I have not. 

Q. Where is it? 

A. I don’t know. 


Defendant’s counsel called for the production of the paper. 
PLAINTIFF'S CounsEL: The witness says he received it. 


Q. Do you not know that some action has been taken by the board 
in regard to removing you from the presidency of this road ? 


Objected to. 


DEFENDANT’s CouNsEL: The witness has testified on his direct ex- 
amination that he was president of the company when this suit was 
commenced ; I purpose to show that he is not the president of the 
company now; that he has had certified evidence that he has been 

removed from the presidency. 
2097 The — I think, under the admission, it is wholly im- 
material. 


Question excluded. Defendant Richardson excepted. 


. Were you present at a meeting when some arrangements were 
—_ in regard to the company borrowing $100,000 of Mr. Richard- 
son 

A. No, sir. 


Q. Did you know about that? ° 
Objected to. 


The Court: What is the materiality of that? 
DEFENDANT’s CouNSEL: We claim in our answer that we hold 600 
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of these bonds in litigation as collateral security for a large amount 
of money advanced to this company, and that we sold those bonds 
to close out our collateral; that we bought them then in at that 
sale, and that our title to those 600 bonds is obtained wholly and 
exclusively by virtue—first, as holding them as collateral, and, sec- 
ond, by closing out our lien upon them as collateral, and becoming 
the purchaser at such sale. Now, I pu to show by this witness 
the debt and collateral, if he knows. Then I will show the closing 
out of our lien by further witnesses. 

The Court: At the present stage of the case I don’t think the 
question is material. 


Excluded. Defendant Richardson excepted. 


Q. Previous to the month of July, 1876, about what amount was 
this railroad company indebted to Benjamin Richardson ? 


Objected to. 

Defendant’s counsel proposed by this witness to show the debt 
and then the collateral that was given for the deed. 

Question excluded. Defendant Richardson excepted. 


Q. Were you present at any of the times when this railroad 
2098 company ordered mortgage bonds such as described in this 
suit delivered to Mr. Richardson as collateral security ? 
= I was present when mortgage bonds were voted to Mr. Rich- 
ardson. 
Q. Hor many mortgage bonds? 
The Court: The record will show that. 


Excluded. Defendant Richardson excepted. 


2 How many times were you present when such votes were 
taken ? 

A. Only one meeting. 

Q. When was that meeting ? ° 

A. At the Continental Hotel in October, 1875. 

Q. Do you know whether the bonds were delivered in pursuance 
of that vote or not to Mr. Richardson ? 

A. They were so delivered. 

Q. What was the amount for which they were to be collateral ? 


Objected to; excluded. Defendant Richardson excepted. 


Q. You spoke of a meeting in Philadelphia when Mr. Richardson 
was present. How many days was he present ? 

A. Tuesday, Wednesday, Thursday, and Friday. I am pretty cer- 
tain he was present those four days. The meeting extended over 
Tuesday, Wednesday, Thursday, Friday, and Saturday, and he went 
home, I think, on Friday night. 

Q. Are vou quite clear of that? 

A. I feel pretty clear, though I won’t be positive. He was cer- 
tainly there Tuesday, Wednesday, and Thursday, and I am pretty 
sure he was there on Friday. 

Q. On Saturday you think he was present? 
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A. I feel very certain he was not present on Saturday. 
Q. On what day was Mr. Elwell present ? 
A. All of the days named. 
2099 Q. Was the board sitting the whole of those four days? 
A. Yes; I consider they had a continuous session. 

Q. What was Mr. Richardson doing at that meeting ? 

A. Mr. Richardson was trying to get the Philadelphia parties to 
contribute a large amount of money, and he was also making prom- 
ises that he would furnish a large amount of iron. 

Q. At those meetings did he state he had already provided a 
large amount of money? 

A. He did. i 

Q. Did he state at those meetings the amount? 

A. Yes, sir; I think he did. 

Q. What amount did he state? 


Objected to; excluded. Defendant Richardson excepts. 


Q. Give, as near as you can, what Mr. Richardson stated at those 
meetings when he was present. 

A. I could not attempt to do it, for he was on what we call a ramp- 
age all the time. 

Q. He did most of the talking? 

A. No; he didn’t do most of the talking, but when he talked he 
made most of the noise. 

Q. While he was there didn’t he do the greater part of the talk- 
ing? a 

4. Oh, no; he tore his hair a great deal; said he was badly used 
and such as that, but the talk, the business talk, was done particu- 
larly by Mr. Elwell. * 

Q. Did he not claim that the road was trying to swindle him? 

A. No; not the road was trying to swindle him, but he claimed 
that the then president, Captain Craw, had tried to swindle him and 
did swindle him. 


. Didn't he claim the Philadelphia parties were trying to swindle 
him also? 
2100 = No; he thought they were all honest, as he was, or 
said so. 
Q. You say he wanted the Philadelphia parties to advance more 
money to the road ? 
A. Yes, sir. 


Q. — they object to advancing money and wanted to advance 
notes 


A. No; I don’t remember of any objection he made to their ad- 
vancing notes. 
Q. Didn't they object to advancing money? ° 


A. The question was not raised for them to advance the money 
as money at that time. 


— Mr. Richardson want them to advance. money to the 
roa 


A. I have no recollection of his asking for money to be advanced. 
Q. Didn’t Mr. Richardson object to their advancing notes? 
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A. No; he seemed to be very glad to get them. 

Q. Didn’t they want him to advance more money to the road ? 

A. Mr. Richardson himself made the proposition to advance iron, 
which was to cost $100,000. 

Q. Wasn’t it $75,000? 

A. About $100,000 was the amount named by Mr. Richardson, 
Mr. Elwell, and myself—that is to say, the iron, the spikes, the fish- 
plates, and various arrangements necessary to lay 20 miles of track. 

Q. Were 20 miles of track then laid? 

A. They said so, but there was not 20 miles. 

Q. Didn’t Mr. Richardson advance money to buy the iron for 
that 20 miles? 

A. I don’t know. 

Q. Didn’t you, as president, have occasion to know that? 

A. I was not president. 

Q. Didn’t you, as director? 
2101 A. I was elected director at that meeting, and I had to take 
the record as I got it from the books and from the officers of 
the company. 

Q. As president, haven't you had occasion to know that he had 
advanced money for the first 20 miles? 

A. I only knew through the report of Mr. Elwell, who has given 
me the report, that that was the case. 

Q. Didn’t you learn it from your predecessor, Captain Craw, the 
president of that road ? 


Objected to; excluded. Defendant Richardson excepted. 


Q. Didn’t Mr. Richardson at that meeting object to these Phil- 
adelphia advancing notes while he was to advance money to 
buy iron | 


Objected to; excluded Defendant Richardson excepted. 


Q. At the meeting, when Mr. Richardson was present in Philadel- 
phia, that you speak of, didn’t Mr. Richardson speak for himself? 

A. Oh, yes; frequently, quite frequently. ' 

Q. Did he have any lawyer there to speak for him? 

A. He didn’t have a lawyer to speak for him, though he had a 
lawyer with whom he was in consultation, or rather I should say I 
understood he was a lawyer—Mr. Sickles, of New York ; he had him 
in consultation with him several times during the time of that meet- 
ing. 

Q. What Sickles? 7 

A. I don’t know; not Daniel Sickles; but the information was 
given it was Mr, Sickles. 

. Do you know whether he was a lawyer or not? 

A. I do not; but I was told by others who were there. 

Q. Don’t give any hearsay testimony. You don’t know whether 
he was a lawyer or not? 

A. I do not. 

Q. At each of the sessions of this meeting, when Mr. Richardson 
was present, didn’t Mr. Richardson join in the discussion ? 


— 
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2102 A. Yes, sir. 
Q. And didn’t he take up a large part of the time for his 
share ? 

A. Not in the discussion. 

Q. In the talk ? 

A. When he would commence to talk he would get very wild, 
and Col. Elwell would generally tell him to sit down, and get him 
to sit down; that it would do more hurt than good, and Col. 
Elwell would take up the thread of the argument and present it to 
the board. 

Q. Col. Elwell was the secretary of the board ? 

A. Yes. 

Q. At that meeting wasn’t there some proposition brought up by. 
the Philadelphia parties to get a large amount of bonds from the 
company as bonus? 

A. The proposition was for both parties, Mr. Richardson and the 
Philadelphia parties, so that went along on a perfectly lawful basis ; 
what we got the other was to get. 

Q. Didn’t Mr. Richardson at the very meeting oppose the giving 
of bonus to anybody ? 

A. No, sir; he took 120 bonds as bonus himself. 

Q. Did you know that? 

A. Yes; those were the bonds voted to him at that meeting. 

Q. Do you know that he ever took those bonds ? 

A. Yes; I saw them in Col. Elwell’s hands. 

Q. Did you see them in Mr. Richardson’s hands? 

A. No; but I saw them in Col. Elwell’s hands. 

Q. Didn’t Mr. Richardson oppose at that meeting the giving of 
bonds as bonus to any one? 5 


Objected, because he has already answered that question; ex- 
cluded. Defendant Richardson excepted. . 


Didn't these plaintiffs, who are the Philadelphia people that I 
speak of—did they not get 120 bonds as bonus previous to that 
meeting? 

Objected to. 
2103 EFENDANT’S CouNsEL: I want to show by this that at that 
meeting the Philadelphia people had already got their 120 
bonds as bonus, and Mr. Richardson objected to it and insisted upon 
it that that was wrong, for the railroad company to give away their 
property, and then they tried to get him into the iniquity with them- 
selves by voting him 120 bonds, and he refused to take them. 


The Court: The question has been asked and the witness has 
answered it. 


Objection sustained. Defendant Richardson excepted. 


Q. At that meeting didn’t Mr. Richardson object to receiving any 
bonus whatever himself? 

A. Oh, no, sir; he insisted upon having it and got it. 

Q. You say he got it. Did you see the 120 bonds bonus that you 
say were handed to him delivered to Mr. Richardson ? 


nit 


ASHBEL GREEN AND WILLIAM BOND, ac, ET AL. 945 


A. They were delivered to him through Col. Elwell. 


Defendant’s counsel moved to strike out the answer; motion de- 
nied. Defendant Richardson excepted. 


Q. Did you see those bonds delivered to Mr. Richardson ? 

A. I saw them in Col. Elwell’s hands when Mr. Richardson was 
present in the room. 

Q. Did you see those 120 bonds that you say were handed to Mr. 
Richardson as a bonus delivered into the possession of Benjamin 
Richardson ? 

A. I didn’t see them put in his hands. 

Q. Have you any personal knowledge that they ever were put into . . 
his hands? : 

A. Not personally ; I never saw them in his hands. 

Q. Who delivered those bonds to Mr. Elwell ? ä 

A. Mr. Ferry, the treasurer; Mr. Ferry and Mr. Elwell together 

counted them. a 
2104 Q. And they remained in Mr. Elwell's hands when you last 
saw them? 

A. No; they were not in Mr. Elwell’s hands when I last saw them ; 
he took ion of them and went away. 

Q. Where were they when you last saw them ? 

A. In the meeting-room at the Continental Hotel. 

Q. Lying on the table? 

A. Possibly on the table—on Mr. Elwell’s table. 

7 - Mr. Elwell was the secretary of that meeting ? 

. Yes. 

Q. Do you know personally what Mr. Elwill did with those bonds? 

A. No; I do not. 

Q. All you know about it is, the last you saw of them is you 
“= * ying on the table at that meeting? 

Ves. 

Q. What day did Mr. Richardson leave the meeting of the board 
at that time and return to New York? 

A. I think it was on Friday evening. 

Q. Are you pretty clear on that ? 

A. I feel tolerably certain; it may possibly have been Thursday ; 
but I feel pretty clear it was Thursday or Friday evening of that 
week. | 

Q. What day was it you saw these 120 bonds lying on the table— 
the last time? 

A. I would fix the time about Thursday morning of that week ; 
we commenced the meeting on Tuesday, and sat Tuesday, Wednes- 
day, and [ should say it was about Thursday morning wien the 
transaction was had. 

Q. Did you formally get together Saturdays ? 

A. Yes; we were together Saturday. 

Q. I mean at the previous Saturday ? 

A. I was not present; nor do I know of any informal gather- 
ing. 
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2105 Q. Do you recollect where Mr. Richardson and Mr. Elwell 
stopped at that time when they were in Philadelphia? 

A. I remember Mr. Richardson stopped with John T. Betts at 
his house. Col. Elwell, I believe, stopped at the Continental Hotel. 

Q. Do vou recollect what day Mr. Rishardson came there? 

A. I should say my first meeting with him would be on Tuesday 
of that week; that would be my impression, without being posi- 
tive. 

Q. Do you say you were not present Monday at the meeting of 
the board? 

A. I was not present at the meeting of the board on Monday. 

Q. But you are certain you was not present at the meeting of the 
board on Friday ? 

A. I feel very certain I was present. 

Q. Was Col. Elwell at that meeting on Friday ? 

A. I should say that he was, without being positive about it; I 
think he was. 

Q. You think Mr. Richardson was also? | 

A. I think he was also, but I am not clear upon that, as I am not 
certain whether he left on Thursday or Friday night of that week. 

. What was done at the meeting on Saturday? 

A. The meeting on Saturday was a very short one. It was gath- 
ering up the odds and ends. The business got about concluded on 
Friday night, 9 or 10 o’clock, and on Saturday morning we met, I 
think, to execute the notes and hand over the notes that were then 
agreed upon. The whole had been all cleared up and closed, and on 
Saturday morning the parties paid over the notes. 

Q. What notes? . 

A. The notes of the Philadelphia parties to the railroad. 

Q. To what amount? 
2106 A. $33,333.33 was the amount then handed to the com- 


pany. 

Q. Was that all that was ever handed to the company of that 
batch of notes? 

A. I don’t know that I exactly understand your question. 

Q. What was the whole amount? 

A. The whole amount of the contribution of the Philadelphia 
parties was $100,000. 

Q. Was it all in notes? 

A. All in notes. 

Q. Was $33,000 the whole amount of the $100,000 that was de- 
livered to the — 

A. That was delivered to the company on that day. The balance 
was to be held until Mr. McChesney came home and all their busi- 
ness that was not then finished adjusted, and then the balance was 
to be handed over to the company. 

Q. Business with whom? Mr. McChesney ? 

A. No; that was a clause inserted by myself—suggested by me— 
that on the return of Mr. McChesney that an accounting on his 


part of all his transactions ; all other matters were then to be fully 
adjusted and settled. 
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Q. What do you mean by other matters? 

A. Captain Richardson seemed to make violent charges against 
the people, and it left on my mind some doubt as to what the gen- 
eral condition of affairs was, and hence I suggested the inserting of 
a clause of that kind, that if there was any other unsettled business 
it would hold them for the purpose of having it settled up. 

Q. Were these other matters all adjusted ? 

A. I should say not. 

Q. Were the $67,000 balance of the notes ever delivered to the 
company? 

A. I don’t know. 

Q. What was done with them at that time? 

A. They were put into the hands of Mr. Betts. 
2107 Q. He was one of the makers? 
A. Yes. 

Q. You understand they were put into Mr. Betts’ hands to hold 
until a settlement was got with Mr. McChesney, who had been to 
* with the bonds, and all other unsettled matters adjusted? 

. Yes. 

Q. He wasn’t required to deliver them over until those two things 

were completed? ä 
. Yes. 

Q. Mr. McChesney was the man who had been sent to London to 
negotiate the issue of bonds? 

A. Yes. 

Q. He had a large part of the bonds with him in London ? 

A. I believe he had. 

Q. Did he come back, and did you get a settlement with him? 


The Court: I don’t think the question material. 
Excluded. Defendant Richardson excepted. 


Q. These $67,000 of notes that you say were deposited with Mr. 
Betts were not notes given by the company to these parties who 
gave these notes, sort of exchanged notes ? 

A. I believe there was. 

Q. To the whole amount of $100,000? 

A. I don’t know, but I believe it was. 

Q. You were present at the time? 

A. No, sir. 

Q. You were the director? 

A. I was elected just at that time. 

Q. Hasn’t suit been — on those notes and the process served 
upon you as president at Philadelphia? 

A. Yes, sir. 

Q. How long ago was that? 


Objected to. Defendant’s counsel proposed to show that 

2108 these notes that the company gave in exchange for the $100,000 
in notes, only one-third of which the , that on those very 

notes suit was commenced by these Philadelphia parties against the 
company, and the process was served upon this witness as president 
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of the company a long time ago, and he kept it secret from the 
board, and let judgment by default go — the company. He 
offered this evidence on the question of the credibility of the wit- 
ness. 

Question excluded. Defendant Richardson excepted. 


Q. You notice that Exhibit O refers to the indebtedness of the 
company to Mr. Richardson ? 

A. Yes. 

Q. When you received that notice how large was that indebted- 
ness of the company to Mr. Richardson, so far as you know? 


Objected to; excluded. Defendant Richardson excepted. 


Q. When you received that notice to attend a meeting of the 
board, did you know whether there was indebtedness of the company 
to Mr. Richardson or not? 

A. I didn't know it of any personal knowledge, but I knew it 
through the secretary. 

Q. Did you also officially know that it had been standing for some 
time? | 

A. Yes, sir. 

Q. When you received that notice how many days was it after the 
meeting ? 

A. The meeting was to be held on the 18th, and I received it on 
the 27th. 

Q. Did you come on here to see what was done about that indebt- 
ness? 

A. I did not. 

Q. When were you in New York after that date, the 27th of July, 

1876, for the first time? 7 
2109 A. Possibly the following December. . 
Q. Didn’t you receive communication about the affairs of 
the railroad from New York within a few days? 

A. No, sir; not to any extent after this; I think I received about 
two communications after I received this letter (Exhibit O), one of 
which has been put in evidence here. 

Q. What is the date of that letter, Exhibit O? 

A. July 17, 1876. 

Q. When you received another communication shortly after that 
from Mr. Elwell as secretary touching the affairs of the railroad did 
you come on to New York to see about it? 

A. It was not touching the affairs of the railroad. 

Question repeated. 

A. I didn't; I answered by mail. 

Q. On receiving this letter of July 17th regarding Mr. Richard- 
sov’s demanding payment of the railroad company of the amount 


due him, did you hold any conference with the board of directors in 
regard to Mr. Richardson’s demand? 


Obiected to; excluded. Defendant Richardson excepted. 
Q. On receiving that notice that Mr. Richardson had demanded 
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of the railroad company the amount due to him, did you as presi- 
dent take any action whatever in regard to it ? 

A. I did. 

Q. How soon did you answer the communication ? 

A. I wrote to Col. Elwell immediately upon the receipt of this 
letter (Exhibit O) by me, on July 27, 1876. 

Q. Did you write more than one letter on the subject ? 

A. I think not. 

Q. About what date did you write that letter? 
2110 A. I can’t recall; I should say from my habits it would be 
very close to July 27th. 

Q. Did you receive any answer to that letter that you wrote? 

A. I think not. 

Q. How soon after July 27th were you in the city of New York ? 

A. I don’t think I was here till the following December. 

Q. Are you certain that this meeting of directors in Philadelphia 
commenced on Tuesday as you are of the other matters that you 
have testified to? 

A. Yes, sir; I am. 7 

Q. Are you as certain that Mr. Richardson remained until Thurs- 
— or Friday as you are of the other matters that you have testi- 

to? 

A. Yes, sir; taking Thursday or Friday. 

Q. Are you as certain that you were there on Friday and Mr. El- 
well, the secretary, was present as you are of the other things you 
have testified to? 

A. No; Iam not; my mind does not bear me out clearly as to 
whether he was present or not; I think he was, but I am not clear 
in it. 

Q. The Saturday meeting; was that in the fore part or after part of 


the day? 
A. My connection with that was in the fore part of the day. 
Q. But you don’t know how late in the day that continued ? 
A. I do not. 
Q. Do you recollect what day of the month it was? 
4 Yes, sir; I think it was the 16th day of October — that is Sat- 
urday. 
C Was there any paper in that session of Saturday exhibited with 
Mr. Richardson’s signature to it? 
A. Yes, sir; there was. 
Q. What was done with that paper with Mr. Richardson’s signa- 
ture to it that you saw there on Saturday ? | 
2111 A. It was accepted by the Philadelphia parties who were 
present. 
Q. What became of it? 
A. I can’t tell what became of it. 
Q. Do you know Mr. Richardson's handwriting ? 
A. I am familiar with it. 
Lou are clear in your mind that it was signed by Mr. Rich- 
ardson ? 


A. Oh, no; it was signed by Mr. Elwell for Mr. Richardson. 


— 
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— you saw no paper there with Mr. Richardson's signa- 
ture 

A. I don't remember of having seen any paper with his signa- 
ture— that is, signed by him. 

Q. Did you at any time during that week see any paper signed 
by Mr. Richardson? 

A. I don't recollect. 

Q. Did you see any paper in Mr. O’Byrne’s hands signed by Mr. 
Richardson ? . 

A. I don’t remember. 

Q. If any had been handed to you by Mr. O’Byrne would you be 
likely to remember it ? : 

A. It is possible I would ; my memory is not infallible. 

Q. Who were the members of the executive committee at that 
time or soon after that besides yourself and Mr. Richardson? 

A. Captain Craw, then president of the road. 

Q. Do you know when Mr. Richardson ceased to be a member of 
the executive committee? , 

A. I do not. 

Q. Do you know when he ceased to be a director ? 

A. I do not. 

Q. At what date did you receive certified copy of resolutions from 
the secretary within the last two months ? : 

A. I can’t exactly give you the date; I will fix the date as within 

the last three weeks. 
2112 Q. In this present action we are trying was a copy of the 
summons and complaint served upon you as president of 

the company ? ‘ 

A. I declare I don’t remember; it occurs to me. it was; that I 
would not like to answer positively. 

Q. If it was what did you do with it? 

A. If it was I certainly must have returned it to New York. 

Q. Where was it served upon you—in Philadelphia or here? 

A. It would be in Philadelphia, I should say. 

Q. Have you any definite recollection whether it was or was not? 

A. I have no definite recollection. 

Q. Do you recollect whether you have ever read the complaint in 
this action? 


The Court: How is that material ? 


DEFENDANT’s CounsEL: I will get at the materiality by my next 
question. 


Question excluded. Ddefendant Richardson excepted. 


Q. Have you been authorized by the company to retain any 
counsel in this action to defend the interest of this company’? 


Objected to; excluded. Defendant Richardson excepted. 


Q. Have you retained any counsel or attorney to defend the in- 
terest of the company in this action ? 


Objected to. 
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Defendant’s counsel said the object of this cross-examination is 
to show whether he retained counsel to act for the company, because 
it is very important in order to get a proper judgment here that the 
company be represented. 

Question excluded. Defendant Richardson excepted. 


2113 Redirect: 


Q. I show you Exhibit L. Is that the paper to which you refer 
as having been produced at the meeting at the Continental Hotel 
on the Saturday or Friday ? 

A. Yes, sir; that is the paper. 

Q. Did you see that signed ? 

A. I did not. 


Frank Bower, sworn for plaintiffs, testified as follows: 


I reside in Philadelphia; I am a produce dealer. 

Q. Have you had any connection with the Chicago, Saginaw and 
Canada Railroad Company ? 

A. Yes. 

Q. What is the firm to which you belong? 

A. John Bower & Co. 

. And you are one of the plaintiffs in this action now on trial! 

A. Yes, sir. 

Q. Is that the John Bower & Co. referred to in the paper, Exhibit 
C, now shown you ? 

A. Yes, sir. 

Q. Do you know the defendant, Benjamin Richardson ? 

A. Yes, sir. 

Q. Do you know John A. Elwell ? 

A. Yes. 


Q. Did you ever have any conference with them regarding the 
affairs of the Chicago, Saginaw and Canada Railroad Company ? 

A. Yes, sir. 

Q. When did you first have any communication with them or 
either of them on the subject of this company ? 

A. I could not say exactly when. My senior partner, now dead, 
had the first operation with the railroad company. 

Q.. Was it prior to the year 1876? 
2114 A. Yes, sir. ; 
Q. You have heard of the action spoken about, Benjamin 

Richardson against The Chicago, Saginaw and Canada Railroad 
Company, in the court of common pleas in this city ? 

A. Yes, sir. 

Q. And of the sale of the bonds made by the sheriff of the county 
of New York? 

A. Yes, sir. b ; 

Q. Did you ever have any conversation with Mr. Richardson in 
which this paper (Exhibit L) or the subject-matter of this paper was 
referred to; and, if so, when and where? 
A. Yes,sir; at St. Louis, Michigan, some time in November, 1875. 
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Q. What was that conversation ? 
Objected to. 


The Court: What is the object of this? 

PLAINTIFF’s COUxS EL.: The object is to show that Mr. Richardson 
recognized the agency of Mr. Elwell in the signature of this paper. 

The Court: I admit this question for the pur of showing the 
acknowledgment of Mr. Richardson that Mr. Elwell was his agent. 


Defendant Richardson excepted. 
A. He said that the Philadelphia parties ought to stick to him, as 


he had given us rights by a certain paper signed at Philadelphia 
allowing us to have the first mouey which should come into the 


hands of the company, either from the sale of bonds or otherwise, 


and he waiting for his claim against the company. 


The Court: That is admitted so only for the purpose of showing 
the admission of agency. 


Q. That is what Mr. Richardson said ? 
A. Yes. 


2115 Cross-examination by defendant’s counsel : 


Q. Who was present when that conversation was had between 
vou and Mr. Richardson? 
A. Mr. Kelly, of Philadelphia. 
Q. Where was the conversation ? 
A. At St. Louis, Michigan. 
Q. In what place? 
A. Walking out to the new railroad. 
. Walking from what place to what place? 5 
A. It was on the line of the road from St. Louis, on the Chicago, 
Saginaw and Canada railroad. 
Q. How far out from St. Louis? 
A. I could not say; it might have been a quarter of a mile or 
half a mile, and then at the other end after we got off the cars. 
Q. Did you have a conversation again there? 
A. Yes. 
Q. What was that conversation ? 
A. In reference to this same paper. 
. Who was with you then? 
2 I don’t think there was anybody with me except Capt. Rich- 
ardson. 
Q. What date was this? 
A. I could not fix the exact date; some time in November, 1875. 
Q. You can’t tell whether it is the beginning, middle, or end of 
the month ? ° 
A. I could not state exactly when it was. 
Q. In what way was the paper alluded to? 
A. He alluded to his giving us the preference of getting our 
money back in the first place, and we to stick to him instead of de- 
pending upon the Michigan people. fe 


. 
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Q. Get what money back ? 
— What we advanced to the Chicago, Saginaw and Canada rail - 
road. 
Q. Get it back from what source? 
A. He allowed we should have the first money that came 
2116 into the hands of the company in preference to his claim; 
he was willing to wait; that the Philadelphia parties should 
have this money first. 
Q. Did he say there in this conversation with you that he was 
— to wait and let the Philadelphia parties have their money 
rst 
A. Yes; I was on my way to Chicago on a business tour. 
Q. Did Mr. Richardson go out with you? 
A. I think Mr. Richardson was there when we got there. 
Q. Who opened this matter as between you and Mr. Richardson ? 
A. Mr. Richardson. 
Q. And he said he thought you Philadelphia people ought to 
stick 5 him instead of sticking to the Michigan people? 
A. Yes. 
Q. Did he say at that time anything about your advancing money 
if he would? 
A. I think not. 
Q. Did you make any remark to him about any paper that had 
been signed by Mr. Elwell in that conversation ? 
A. 1 could not say that I made any special remark in reference 
to 9 * * * 
Did you see that r signed! 
A. I did not. 1 5 
Q. Had you previous to this visit out there to Michigan person - 


ally ever seen the paper? 
. Yes. 


Q. The conversation was not in regard to any written contract, 
ye it was a conversation between you as to what he was willing to 
o? 
p A. Yes; he acknowledged he had given us that right at Phila- 
el phia. N 
9 But no allusion was made to any writing; he stated he was 
willing to do that? f a 
A. fie said he had given us that right at Philadelphia, at the 
meeting. and thereſore we ought to stick to him. 
2117 Q. That he personally had given it at the meeting ? 
A. That he had allowed it to be given. 
Q. Did he so state in the conversation with you? 
A. Yes. 
. You had not the paper there with you? 
A. No, sir. N 
Q. Was anything said as to the amount of your indebtedness or 
his indebtedness in that conversation ? 
A. No, sir. 
. How long was this journey that you and Richardson took out 
on the road? 
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A. It was part of a day ; I could not say exactly how long. 
' Q. How long was the walk ? 
i A. I should judge we were gone 3 or 4 hours; we had refresh- 
1 ments out on the road. 
Q. How far did you walk? 
A. I suppose we walked a mile or mile and a half. 
P Q. Can you give the exact words that Richardson used at this late 


* — — 


ay? 
A. I don’t think I could give the exact words. 
Q. At either of those conversations ? 
i A. I should not like to say I could give the exact words. 
| | | Q. What was the subject under discussion between you and Rich- 
| | ardson at the time? 
| A. The whole subject was he wanted us to stick to him to get the 


act — — 


g railroad completed. 
i Q. Were you out there for the purpose of seeing about completing 
the railroad—just took a trip out to see how much of the road was 
finished, — and Mr. Richardson, and there was not a word said 
about its being a paper that Elwell had signed? 
A. I think not. 
f 2118 Q. Were you present at the meeting of directors in Phila- 
: delphia at the Continental Hotel ? 
A. Part of the time I was. 
Q. Was Mr. Richardson present? 
A. Yes. 
| Q. While he was present didn’t he do a considerable part of the 
i a himself? 4 
A. I don't think he did any more than any of the rest. ö 
Q. Wasn't it a pretty excited meeting? ö 
A. At times. 
Q. What was the tone of conversation between the different par- 
ties in the board ? 
A. It was in reference to advancing moneys and furnishing iron 
for the railroad. 
Q. What was the trouble about advancing moneys that caused 
the contention ? 
A. Mr. Richardson was to furnish an iron contract and the Phil- 
adelphia parties were to furnish some moneys to finish the road. 
Q. One conditional upon the other? 
A. I think they were partly conditioned upon each other. 
. Do you know, as a matter of fact, whether either the money 
has been furnished or the iron furnished ? 
A. I know that part of the money has been furnished. 25 
Q. Do you know whether the iron has been furnished ? 
A. I do not. : 
Q. Was there anything in it about rolling stock for the road ? 
A. I think not. 
Q. Nothing said or done about rolling stock ? 
A. There was some talk about the rolling stock, and Mr. Richard- 
son claimed that as his own. 


Q. Whom did you understand the board had paid for the rolling 
stock ? j 
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2119 A. I don't know. 
Q. Wasn't it talked over at the board's meeting who paid 

for the rolling stock ? 

A. I was not at the continuous meeting. I had my business to 
attend to and was in and out. 

Q. You were only there occasionally ? 

A. Yes. 

Q. Do you recollect what day you was there? 

A. I was there at each day. 

Q. As you had your business to attend to you did not charge 
yourself especially with what was going on? 

A. No, sir. 

Q. Were you at that time one of the directors ? 

A. No, sir. 

Q. — you ever been a director of the road ? 

A. No. 

Q. You were then at the meeting merely as a spectator ? 

A. As an interested party. 

. Are you one of the Philadelphia parties that agreed to advance 
notes ? 

A. Yes. : 

Q. How large a part of those notes that you personally agreed to 


advance have been paid ? 
Objected to; excluded. Defendant Richardson excepted. 


Q. You have never held any official connection with the road in 


any wey ? 
A. No, sir. 
Q. Did you get any bonds as bonus for those notes ? 


A. I think we did. 
Q. For the whole $100,000? 


Objected to; excluded. Defendant Richardson excepted. 


Q. How long was this conversation with Mr. Richardson at St. 
Louis, Michigan, when you say he referred to the Philadelphia 
agreement ? | 
2120 A. I could not say exactly how long. We walked along 
the road quite a distance; he had hold of my arm; I was 
somewhat lame; I had a broken limb. 
Q. When did you first inform counsel in this case about this con- 
versation ? 
A. I don’t know that I have informed the counsel in reference 
to it. 
Q. Haven't you ever spoken of it to any one? 


Ves. 

Q. To whom did you speak of it? 

A. The counsel asked me the other day whether I had any con- 
versation with Mr. Richardson in reference to it, and I told him 
I had. 

Q. Was that the first time you ever spoke about it since the con- 
versation in Michigan ? 
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A. We have spoken of it at home several times. 

Q. Before the commencement of this suit or since? 

A. Before. 

. How happened you to be speaking of it at home? - 

A. To our Philadelphia parties and fo my partner. 

Q. What was the cause of your speaking about it then ? 

A. On account of Mr. Richardson saying that he was willing we 
should have our moneys back in preference to his first, and that he 
would wait for his. 

Q. Wasn’t it because you had some doubt about that paper being 
of any force? 

A. No, sir. 


WILLIAM J. KELlL , recalled by plaintiff’s counsel, further testified : 


Q. Were you present at a conversation in which Mr. Richardson 
took part regarding the paper Exhibit L or the contents of the paper 
in or about November, 1875? 

A. Yes. 
2121 Q. State who was present at the conversation. 

A. Captain Richardson, Mr. Bowers, and myself, when we 
were at St. Louis Michigan, in November, 1875. 

Q. What was said? 

A. Captain Richardson claimed that the Philadelphia parties 
ought to sustain him in his efforts and wish to control the road 
absolutely in every way—run it and take charge of it—and he gave 
as his reason for that that he had made an agreement by which the 
Philadelphia parties should receive the tirst moneys from any sources 
— they were repaid all they had advanced before he would ask 
or a cent. * 


Cross- examination by defendant’s counsel : 


Q. Where was that conversation ? 

A. That conversation was at the hotel and on the railroad train. 
There was an excursion train formed for the purpose of taking us up 
along the road during our stay at St. Louis. 

Q. How long were you at St. Louis at that time? 

A. We arrived there, I should say, at 5 or 6 o’clock one evening 
and left the next day at probably 2 or 3 o’clock in the afternoon. — 

Q. When was this alleged conversation you have testified to held? 

A. The conversations were numerous that we had upon the sub- 
ject—probably half a dozen—covering the period of time that we 
were there in the hotel and also on the excursion train going to the 
terminus of the new road. 

Q. Where was the particular conversation held that you have just 
testified to, wherein you say that Richardson referred to a written 
agreement that he had made that they were to have preference over 
him in getting their pay? 

A. At the hotel and on the railroad and on the way back 

2122 there were half a dozen conversations, all of them referring 
to that paper and that subject, both at the hotel and on the 

train, going and coming back. 7 
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7 = Mr. Richardson say that at the hotel? 
Ves. 
Q. Did he say it on the way to the train? 
A. I would not say on the way to the train, because I don't re- 
member whether I walked with him. 
2. — he say it again on the train? 
en. 


Q. How many times did he repeat it? 

A. I should imagine perhaps half a dozen times. 

Q. That he repeated that expression ? 

A. Yes, that expression; he was extremely anxious to have the 
control of the road, and wanted the Philadelphia parties to give it 
to him; that was the cause and the way he came to say it. 

Q. Can you give the words that he used that day ? 

A. I don’t know that I can. 

Q. Was he talking with you or talking with somebody else? 

ö A. Talking with me and with Mr. Bower, and with me by myself 
also. 

Q. If you can state the words that Richardson used do so. 

A. I don’t know that I could state the words; the substance of it 
was that and in that way. 

Q. Give us the substance again. 

A. That he thought the Philadelphia parties should sustain him 
in having the control of the road; that he would work it for the best 
interest of all parties, and they should do so because-he had agreed 
that they should have the first money coming from any source until 
they were repaid all that they had put in, while he was willing to 
wait until after they had got back all they had put in. That was 
the reason that was given for them to sustain him in getting the 

management and control of the road. 
2123 Q. Hadn’t Mr. Richardson at that time the full manage- 
ment of the road in his hands? 

A. No; he didn’t think so: he didn’t feel that he had. 

Q. Wasn't he the managing director at that time? 

A. He was called managing director. 

Q. Wasn’t he, as a matter of fact, the managing director at that 
time? 

A. He was what they called managing director. 

Q. Didn’t he at that time give the — and orders as to how 
the road should be managed? 

A. I don’t know that. 

Q. So far as you know? 

A. So far as I know. 

Q. You were a director? 

A. Yes, and one of the executive committee. 

Q. And he was the other member of the executive committee ? 

A. Yes. 

Q. Then, in your official character as one of the executive com- 
mittee, hadn’t you occasion to know at that time that Mr. Richard- 
son was then the manager of the road?) 

A. I don’t exactly comprehend the question. Mr. Elwell was the 
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manager of the road in the ordinary acceptation of the term. Mr. 
Richardson was called the managing director, but really Mr. Elwell 
was the manager of the road. 

Q. Whom had the board of directors authorized to manage the 
road at that time? 

A. I should say Col. Elwell, as the secretary and superintendent, 
resident there; he was residing out there permanently, while Capt. 
Richardson resided in New York. 

Q. What did they call Col. Elwell? 

A. Secretary and superintendent. 

Q. And you think they considered him the manager? 

A. Certainly I do. 
2124 Q. Not Mr. Richardson? 

A. He was the managing director, and they knew Col. 
Elwell was acting under his authority; Col. Elwell was really the 
one that was managing the road. . a 

Q. Who furnished the money at that time to pay the bills of the 
road? 

A. I don't know; I know there was money furnished from the 
notes that were given at Philadelphia at the meeting in October of 
that same year. 

Q. But no money had come there? 

A. Ves; part of the notes were discounted at that time. 

Q. What part of them? 

A. About $22,000 or a little over out of the $33,000 that was 
given. 

Q. How much did they bring? 


The Court: I don’t wish to try all those questions. 


Q. How many times altogether in that few days’ excursion did 
Mr. Richardson repeat that statement to you, that he had given 
preference to the Philadelphia parties over himself in the payment 
of all claims? 

A. I should say certainly half a dozen times; I could not say 
—— how many times, but a great number of times during 
the time I was there. 

Q. Did he, in that conversation, make any reference as to whether 
the preference was signed by himself or signed by Elwell? Did he 
in that conversation state to you by whom the preference was signed, 
whether by himself or Col. Elwell ? 

A. I would not like to say; I don’t remember that. 

Q. In that conversation was anything said as to whether that was 
in writing, or merely that he had agreed? > 

A. That I don’t remember. 


Plaintiffs rest. 


2125 Mr. Green, on behalf of the trustees, moved to dismiss the 
complaint so far as they are concerned. 

Mr. Green, on behalf of the trustees, put in evidence the mortgage, 

dated May 21, 1873, made by the Chicago, Saginaw and Canada 


— 


ASHBEL GREEN AND WILLIAM BOND, 4C., ET AL. 959 


‘Railroad — * to Ashbel Green and William Bond (Exhibit 
2). (See page 32, Exhibit A in answer of trustees.) 

Also record of the foreclosure proceedings commenced in the cir- 
cuit court of the United States in Michigan as follows: 


In the Circuit Court of the United States for the Western District of 
Michigan. In Equity. 


Between— 


AsHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
; and 


THe Cuicaco, SAGINAW AND CANADA RAILROAD Company, De- 
ſendauts. 


To the honorable the judges of the circuit court of the United States 
for the western district of Michigan, in the sixth district, sitting 
in equity: 

Humbly complaining, show unto your honors your orators, Ash- 
bel Green, of Tenafly, New Jersey, and William Bond, of the city of 
New York, trustees, as hereinafter mentioned, who bring this their 

bill of complaint against the Chicago, Saginaw and Canada 

2126 Railway Company, a corporation created and existing under 

and by virtue of the laws of the State of Michigan, and there- 
upon your orators — and say that under and pursuant to the 
laws of the State of Michigan the Chicago, Saginaw and Canada 

Railway Company, on or about the twenty-fourth day of December, 

in the year of our Lord one thousand eight hundred and seventy- 

two, became, by filing the requisite certificate and affidavits in due 
form of law, and ever since have been a body politic and corporate 
by that name and style, with all rights, privileges, franchises, and 
immunities mentioned in and granted by the laws of the State of 

Michigan to corporations formed under the said laws for the con- 

struction, operating, and maintenance of railroads in said State, and 

that the said company from time to time became possessed of and 

now possesses all the powers, rights, privileges, franchises, and im- 

munities mentioned in and granted by the said acts. 

And your orators further show unto your honors that the said 
Chicago, Saginaw and Canada Railroad Company, on or about the 
twenty-fourth day of December, one thousand eight hundred and 
seventy-two, and at other times prior to the date of the mortgage 
hereinafter mentioned, in which your orators are trustees, became 
and is now possessed of the power, right, privilege, and franchise of 
constructing, operating, maintaining, and using certain railroads 
in the State of Michigan, running from the city of Grand Haven, in 
the county of Ottawa, in said State, through the county of Muskegon, | 
by way of Fruitport, through the counties of Newaygo, Kent, Mont- 
calm, Gratiot, Saginaw, Tuscola, Genesee, Lapeer, and Macomb, to 
the city of Saint Clair, in the county of Saint Clair, in the State of 
Michigan, a distance of two hundred and — 2 or there- 
abouts, being the railroad more particularly deseri in the mort- 
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gage or deed of trust hereinafter referred to, and of the power 
2127 a4 mortgage all its property, rights, income, and fran- 
chises. 

And your orators further show unto your honors that the said 
corporation defendant, after its organization and in pursuance of 
its powers aforesaid, commenced the construction of its said rail- 
roads and continued the said work and has actually constructed and 
put in operation a portion of itssaid railroad and provided the same 
with the necessary rolling stock and equipments. 

And that all the property aforesaid is embraced in the said mort- 
gage, and that in such construction and ay — the said Chi- 
cago, Saginaw and Canada Railroad Company has expended large 
sums of money. 

And your orators further show unto your honors that on or be- 
fore the fifteenth day of May, in the year of our Lord one thousand 
eight hundred and seventy-three, the board of directors of the said 
Chicago, Saginaw and Canada Railroad Company, in pursuance of 
the power and authority in them by law vested, adopted resolutions 
to make its bonds as hereinafter mentioned and to secure the same 
by the trust deed or mortgage hereinafter mentioned. 

And your orators further show unto your honors that afterwards, 
on the twenty-first day of May, in the year one thousand eight 
hundred and seventy-three, the said Chicago, Saginaw and Canada 
Railroad Company made its certain mortgage or trust deed in the 
nature of a mortgage between the said company, as party of the first 
part, and Ashbel Green of Tenafly, New Jersey, and William Bond, 
of the city and State of New York, as trustees, party of the second 
part, which deed was duly sealed with the corporate or common seal 

of said railroad company and subscribed by the president 
2128 and secretary of said railroad company and duly acknowl- 
edged by the same and delivered unto the said trustees, a 
copy of which deed of trust or mortgage is hereunto annexed, 
marked schedule A, and which your orators pray may be taken and 
received as part of this their bill of complaint, in and by which in- 
denture the said Chicago, Saginaw and Canada Railroad Company, 
for the purpose of securing and making more sure and certain the 
— of the sum of money mentioned and provided ſor in said 
nds and each and every of them, with the interest thereon, ac- 
cording to the true intent and meaning thereof, and in considera- 
tion of the premises, the loan of the money, and the sum of one 
dollar paid to the said railroad company, granted, bargained, sold, 
assigned, transferred, and conveyed unto your orators as trustees, 
the parties of the second part as aforesaid, all its property, rights, 
incomes, and franchises in the words and figures ——— to wit: 

Now, therefore, this indenture witnesseth that the party of . the 
first part, in consideration of the premises and of one dollar to it in 
hand paid, the receipt whereof is — acknowledged, and in order 
to secure the payment of the principal and interest of the bonds 
aforesaid, issued or to be issued, as herein recited and provided, and 
every part of the said principal and interest as the same shall be- 
come payable according to the tenor of the said bonds and of the 
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coupons or interest warrants thereto attached, has given, granted, 
bargained, sold, transferred, enfeoffed, aliened, assigned, set over, re- 
leased, conveyed, and confirmed, and by these presents does give, 
grant, bargain, sell, transfer, enfeoff, alien, assign, set over, release, 
convey, and confirm, unto the parties of the second part and the sur- 
vivor of them, their successors, heirs, and assigns, the railroad of the 
said party of the first part now owned and acquired by it in the State 

of Michigan, running from the city of Grand Haven, in the 
2129 county of Ottawa, in said State, through the county of Mus- 

kegon, by way of Fruitport, through the counties of Ne- 
waygo, Kent, Montealth, Gratiot, Saginaw, Tuscola, Genesee, Lapeer, 


and Macomb, to the city of Saint Clair, in the county of Saint Clair, 


in the State of Michigan, the length of which shall be two hundred 
and twenty miles, as near as may be, and also all bridges now owned 
or hereafter erected by the said party of the first part, and also all 
the railroad branches, rights of way, depot grounds, lands, all de- 
pots, station-houses, engine-houses, car-houses, freight-houses, grain- 
houses, wood-houses, coal-houses, or other buildings, and all fences, 
trestles, dredges, and culverts appertaining to the railroad above 
conveyed, and all car shops and machine shops; also all kinds of 
machinery and tools now held or hereinafter to be acquired for use 
in connection with the said railroad, including all locomotives, 
tenders, cars, or other rolling stock and equipment, and all imple- 
ments, fuel, and materials for the construction, operating, repairing, 
or replacing the said railroad or branches, and also all franchises 
connected with or relating to the said railroad which are now held 
or may hereafter be acquired by the said party of the first part, and 
all franchises of property now or hereafter belonging or appertaining 
to the party of the first part, together with all and singular the ten- 
ements and appurtenances thereunto belonging, and the reversions, 
remainder, tolls, incomes, rents, issues, and profits thereof, and also 
all the estates, rights, title, and interests whatever, as well at law as 
in equity, of the said party of the first part of, in, and to the same. 
And your orators further show unto your honors that the said 
mortgage was duly recorded in the proper offices, as required by 
law, on or prior to the fifth day of July, one thousand eight hun- 
dred and seventy-three. 
2130 And your orators further show unto your honors that the 
said Chicago, Saginaw and Canada Railroad Company made 
its several negotiable bonds in the form mentioned in'said trust 
deed or mortgage and sealed the same with the common or corpo- 
rate seal of the said company and caused the name of its president 
and secretary to be thereto affixed for the payinent of one thousand 
dollars in United States gold coin or, at the option of the holder, 
two hundred pounds British sterling each, with interest from date 
at and after the rate of seven per centum per annum, payable semi- 
annually in gold coin or sterling as aforesaid, free of all United 
States Government tax, on the first days of May and November in 
each year upon presentation and surrender of the respective coupons 
thereunto annexed. | 
And your orators further show unto your honors that interest 
121—181 
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warrants or coupons for the payment of said interest at the times 
—— mentioned were annexed to each of said bonds as therein pro- 
vided. 

And your orators further show unto your honors that all of said 
bonds which by the provisions of the suid bonds were not to become 
valid or obligatory until authenticated by certificate endorsed thereon 
and duly signed by your orators as trustees were afterwards and on 
or about the date thereof authenticated by a certificate endorsed 
thereon and duly signed by your orators as such trustees. 

And your orators further show unto your honors that the said 
Chicago, Saginaw and Canada Railroad Company at divers times 
sold, issued, and delivered the said bonds secured by the said mort- 
gage or deed of trust to a great number of individuals, partnerships, 
firms, and corporate bodies, who thereupon and thereby become the 

holders and bearers of the said bonds and entitled to the 
2131 moneys therein mentioned and agreed to be paid, and that 

the said bonds so made, sold, issued, and delivered amounted 
in the aggregate to the sum of four millions three hundred and 
thirty thousand dollars of principal money or thereabouts, and no 
mcre, and that they have come by transfer and delivery into the 
hands of a large number of persons, some of whom are unknown 
to your orators and are too numerous to be made parties to this 
action. 

And your orators further show unto your honors that on the first 
day of May, one thousand eight hundred and seventy-six, the said 
Chicago, Saginaw and Canada Railroad Company utterly failed and 
made default in the payment of the interest, interest warrants, and 
coupons which had been attached to said bonds and representing 
interest upon said bonds becoming due upon the first day of May, 
one thousand eight hundred and seventy-six, representing in the 
aggregate the sum of one hundred and fifty-one thousand dollars 
or thereabouts ; that the said coupons were duly presented and the 
payment of the interest therein specified was demanded and refused, 
and that ever since the said amount which became due on that day 
has reinained due and unpaid. 

And your orators farther show unto your honors that on the first 
day of November, one thousand eight hundred and seventy-six, the 
said Chicago, Saginaw and Canada Railroad Company utterly failed 
and made default in the payment of the interest, interest warrants, 
and coupons which had been attached to said bonds and represent- 
ing interest upon the said bonds becoming due upon the first day 
of November, one thousand eight hundred and seventy-six, repre- 
senting in the aggregate the sum of one hundred and fifty-one thou- 

sand dollars or thereabouts ; that suid coupons were duly pre- 
2132 sented and the payment of the interest therein specified was 

demanded and refused, and that ever since the said amount 
which became due on that day has remained due and unpaid. 

And your orators further show that the amount of interest due and 
unpaid upon said bonds amounts to the sum of three hundred and 
three thousand dollars and upwards, and that by the force and effect 
of the said first-mortgage or deed of trust the whole amount of the 
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principal and interest secured became due and payable on the first 
day of November, one thousand eight hundred and seventy-six, the 
amount which has continued due for the space of six months from 
the first day of May, one thousand eight hundred and seventy-six, 
being the sum of one hundred and fifty-one thousand dollars and 
upwards. | 

And your orators further show unto your honors that default in 
the payment of interest, interest warrants, and coupons which have 
been attached to said bonds and representing interest upon the said 
bonds becoming due upon the first day of May,one thousand eight 
hundred and seventy-six, amounting to the sum of one hundred 
and fifty-one thousand dollars and upwards, has continued for the 
period of six months and upwards, and that by reason of such de- 
fault the whole principal sum of the aforesaid bonds has by the 
force and effect of the said bonds and of the said mortgage or deed 
of trust become due and payable. 

And your orators further show that by virtue of the covenants in 
the said mortgage they are now entitled to the actual possession of 
the said mortgaged property, and the said cerporation is bound on 
demand to deliver such possession to them or to their agents, who 
shall take, collect, and receive all the income and profits of the said 
roadway and all of the property included and embraced in their 

said mortgage for the benefit of the trust. 
2133 And your orators ,respectfully insist that they are entitled 

to have a receiver appointed by this honorable court, to act 
under the directions and superintendence and on behalf of your 
orators, so as to give them as trustees the full benefit of their mort- 
gage security in carrying out and executing their said trust, which 
said receiver shall operate the said road and direct all of the said 
property to the benefit of the said trust under the direction of th is 
court. 

That the said railroad company is embarrassed by floating debts 
to the amount of over four hundred and seventy-four thousand dol- 
lars, and the holders of said debts are threatening to sue said cor- 
poration and are suing it, and that attachments have been issued 
— it, and should attaching parties seize the movable property 
of said railway such event would be a great detriment to the 
bondholders and the public, and that said road is a public highway, 
carrying the United States mails. 

Your orators respectfully submit that Ashbel Green and William 
Bond, your orators, as trustees, are entitled to the actual possession 


of such of the property of the said company as is embraced in your 


orators’ said mortgage and to have a receiver appointed by this court 
to carry out on behalf of your orators the covenants and trusts of 
the said mortgage, so as to give the cestuis que trust. the full benefit 
of their security and of the covenants embraced in their mortgages, 
and so as to give your orators the full benefit of their preference 
tu which they are entitled over the creditors at large and over any 
creditors who may have liens subsequent to that of your orators and 
their cestuis que trust. 

And your orators further show unto your honors that your ora- 
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tors claim, by the force and effect of the said first mortgage or 
deed of trust, bearing date the twenty-first day of May, in the 
2234 year of our Lord one thousand eight hundred and seventy- 
three, all of the property of the said defendant, The Chicago, 
Saginaw and Canada Railroad Company, described in the said first 
mortgage is subject to the lien of said first mortgage prior to any 
lien or claim under any other mortgage-or claim whatsoever. 

In consideration whereof, and forasmuch as your orators are 
remediless in the premises at and by the strict rules of the common 
law, and are only relievable in a court of equity, where matters of 
this kind are properly cognizable and relievable, your orators there- 
fore pray the aid of this honorable court, and that the said first 
mortgage or deed of trust in which your orators are trustees may bo 
decreed to be a first lien upon all the said railroads, branches, and 
extensions of the said Chicago, Saginaw and Canada Railroad Com- 
pany described in said mortgage or deed of trust, and that the said 
Chicago, Saginaw and Canada Railway Company may be decreed to 
my unto your orators as trustees for the holders of bonds secured 

y the said morigage the principal and interest due and payable 
upon the said bonds, together with the costs, commissions, and ex- 
penses and charges in this behalf incurred and expended. 

Aud in default thereof the said defendants above named and all 
the persons claiming and to claim under them or either of them 
may be forever barred and foreclosed of any and from all equity of 
redemption and claim of, in, and to the said mortgaged premises 
and every part and parcel thereof, and may deliver over to your 
orators the deeds, demises, and writings relating to and concerning 
the same, and that all and singular the said mortgaged premises, 
including all railroads, branches, extensions, and appurtenances, 
property, effects, rights, immunities, and franchises, of the said Chi- 

cago, Saginaw and Canada Railroad Company may be sold 
2135 under a decree of this honorable court, and that out of the 

money arising from the sale thereof your orators or the 
holders of the said bonds secured by their said mortgage may be 
paid the principal and interest due thereon and all interest money 
to become due thereon, together with the commission and all ex- 
penses and all costs and charges by them in this behalf sustained, 
and that an account may be taken of the bonds secured by the said 
mortgage to your orators, and of the amount due on said bonds for 
8 and interest or either, and that the names of the lawful 
1olders thereof may be ascertained, and that your orators, as trus- 
tees as aforesaid, may be let into the ssion of the said railroad 
and its branches, and the income, tolls, and profits of the same, and 
also all the depots and machine shops, station-houses, and other 
real estate, and all rolling stock, equipments, and appurtenances 
connected with or forming part of the said railroad and branches, 
and also all other property included in and covered by the said 
mortgage. 

And that a receiver or receivers may be appointed in the manner 
and for the purpose hereinbefore set forth, in order to carry out the 
covenants and the trusts embraced in your orators’ said mortgage 
security. 


And also that a writ of injunction may issue out of and under 
the seal of this honorable court, according to the form of the statute 
in such case made and provided, directing, commanding, enjoining, 
and restraining the said defendants and each and every one of them 
from interfering with, transferring, ae or disposing of any of 
the property mentioned in or covered by the said mortgage, or from 
taking possession of, levying, or attempting to sell, either — judicial 
process or otherwise, any portion of the property embra in or 

covered by the said mortgage to your orators, and that your 
2136 orators may have such further or other relief in the prem- 

ises as the nature of the circumstances of this case may re- 
quire and to this honorable court shall seem meet. 

May it please your honors to grant unto your orators not — a 
writ of injunction, issuing out of and under the seal of this honorable 
court, directing, commanding, enjoining, and restraining the said de- 
fendants and each and every one of them from interfering with, trans- 
ferring, selling, or disposing of any of the property mentioned in or 
covered by the said mortgage or trom taking possession of, levying 
upon, or attempting to sell, either by judicial process or otherwise, 
any portion of the said property embraced in or covered by the 
mortgage to your orators, but also a writ of subpoena, issuing out of 
and under the seal of this honorable court, directed to the Chicago, 
Saginaw and Canada Railroad Company, the defendants, therein 
and thereby commanding them, on a day certain therein to be 
named and under a certain penalty, to be and appear before this hon- 
orable court, then and there to answer all and singular the premises, 
and to stand to and perform and abide by such order, direction, and 
decree as may be made against them in the premises as shall seem 
meet and agreeable to equity and good conscience. 

And your orators, as in duty bound, will ever pray, &c. 

ALEXANDER & GREEN, 
Of Counsel, 120 Broadway, N. Y. 


ASHBEL GREEN AND WILLIAM BOND, &C., ET AL. 


STaTE OF New YorkK, \ ae 
City and County of New York, j° 


William Bond, being duly sworn, doth depose and say that he is 
one of the complainants in the foregoing bill named, and has 

2137 read the same and knows the contents thereof, and that the 
said bill is true of his own knowledge, except as — those 
matters stated on information and belief, and as to those matters he 


believes it to be true. 
| WILLIAM BOND. 
Sworn to before me this 6th day of November, 1876. 
! WM. C. GULLIVER, 
Notary Public (23), N. Y. Co. 


State oF New York, \ * 
City and County of New Tork, 


I, William Walsh, elerk of the city and county of New York and 
also clerk of the supreme court for the said city and county, being 
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a court of record, do hereby certify that Wm. C. Gulliver, before 
whom the annexed deposition was taken, was at the time of takin 
the same a notary public of New York, dwelling in said city an 
county, duly appointed and sworn and authorized to administer 
oaths to be used in any court in said State and for general pur- 
oses, and that his signature thereto is genuine as I really be- 
ieve. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 6th day of November, 
1876. 

[u. s.] WM. WALSH, Clerk. 


(For Exhibit A, referred to in above bill of complaint, see page 
32.) 


Mr. Green put in evidence the fact that the whole issue of the 
bonds were regularly certified by the trustees and handed over to 
the officers of the company long before these proceedings. 
2138 It is admitted that the plaintiffs’ attorney requested Mr. 
Kelly, who was the president of the company, to commence 
this action and he declined. 


Jonx A. ELWELI, called by Mr. HAwkixs, being sworn, testified 
as follows : 


Q. What has been your business for the last 20 years ? 

A. T was brought up in the shipping business in this city, as a 
young man, in the firm of Ryberg, Rentz & Co., in South street. 

Q. What is your present occupation ? 

A. Iam now the secretary of the Chicago, Saginaw and Canada 
Railroad Company. 

Q. How long have you been such ? 

A. Since the 28th day of May, 1875. 

Q. Who has custody of the records of proceedings of the board of 
directors of that company ? 

A. I have. 

Q. Have you the records here? 

A. I brought them here this morning; I have them now before 
me. 

Q. Where is your office in this city, and where has it been for 
several years? 

A. 135 Broadway. 

Q. Who was the previous secretary ? 

A. Dwight Clinck. 

Q. Do 3 know what caused the vacancy in the office when you 
succeeded him? 

A. I do; he was lost at sea in the steamer Schiller. 

Q. r did you first become acquainted with the railroad com- 

n 
gr In the early part of 1875. 
Q. How long previous to your becoming secretary? 

A. I should say about a month or thereabouts; perhaps a little 
more. 


Ly 


ey 
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Q. About that time does the records of the board of directors 
2139 show any action of the board in regard to some connection 
with the defendant, Benjamin Richardson ? 

A. Yes, sir. 

Q. Turn to the record of that. 

A. It is in folios 43 and 44, meeting of April 3d, 1875. 

Q. Read the resolution that relates to Mr. Richardson. 

A. “ On motion, it was unanimously resolved that a certain agree- 
ment entered into by and between Benjamin Richardson, of the city 
of New York, and this company, duly executed by its proper officers 
and dated March 31, 1875, and also a certain other agreement en- 
tered into by and between John A. Elwell, of the city of New York, 
and this company, duly executed by its proper officers and dated 
March 31, A. D. 1875, be, and the same hereby are, in all respects 
approved, ratified, and confirmed.” 


Mr. Hawkins put in evidence resolution read by witness as above. 


Q. Look at that paper now shown you and state whether that is 
the contract referred to in that resolution. 

A. That is the contract. 

Q. Is there a certified copy of the resolution you just read in that 
contract ? 

A. There is. 

Q. Which contract is that? 

A. This is the contract between Benjamin Richardson and the 
Chicago, Saginaw and Canada Railroad Company. 


Contract marked Exhibit No. 3 and put in evidence by Mr. 
Hawkins. 
It is as follows: 


ExnInIr 3. 


This agreement, made and entered into this thirty-first day of 
March, in the year one thousand eight hundred and seventy- 
2140 five, between the Chicago, Suginaw and Canada Railroad 
Company, of Michigan, of the first part, and Benjumin Rich- 
ardson, of the city, county, and State of New York, of the second 
part. witnesseth as follows: 
First. The said party of the second part hereby agrees to make 
and deliver his promissory notes to the party of the first part, 
amounting in the aggregate to the sum of one hundred thousand 
dollars, payable to the order of Edward P. Ferry, treasurer of the 
said party of the first part, for the purpose of — the said party 
of the first part to purchase iron for constructing and coiupleting a 
division of twenty miles of the road of the said party of the first 
part, as hereinafter mentioned ; and as collateral security for the pay- 
ment of the said sum and to indemnify the said party of the second 
part from any loss in consequence of the making and delivery of 
said notes, the said party of the first part hereby agrees, upon the 
execution hereof, to deliver to said party of the second part two hun- 
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dred (200) of the first-mortgage bonds of the said party of the first 
part of one thousand ($1,000) dollars each. 

Second. It is hereby mutually agreed between the parties hereto 
that the said notes are to be used i the said party of the first part only 
in settlement of the purchase of iron for said road, and for no other 
—— whatsoever, and that the said iron is to be purchased for the 
owest market price. | 

Third. It is hereby mutually agreed that all of said notes shall 
become due and payable, by the terms thereof, within one year from 
the date thereof, as follows: Fifty thousand dollars thereof within 
six months from the date thereof, and fifty thousand dollars thereof 
within twelve months from the date thereof; and the iron so pur- 

chased with the said notes shall be used solely for construct- 
2141 ing and completing a division of twenty miles of the road of 

said party of the first part, extending from the village of St. 
Louis, Gratiot county, Michigan, west upon the located and graded 
line of said road; and the said party of the first part agrees to con- 
struct and complete the said division of its road as soon as practi- 
cable in time for the business of the coming summer. 

Fourth. It is agreed that the said party of the second part is to 
receive as interest on all moneys paid by him as the maker of said 
notes as aforesaid the sum of seven per centum per annum, and that 
in the event of a sale of the entire issue of the said bonds by the 
financial agent of the said party of the first part (who is now in 
Europe for the purpose of negotiating a sale thereof) the said party 
of the second part will surrender to the said party of the first part 
the bonds held by him as collateral security as aforesaid upon re- 
ceiving from the said party of the first part the amount of the out- 
standing and unpaid notes. .: 

Fifth. It is hereby agreed by the party of the first part that the 
party of the second part shall be elected a member of the board of 
directors of said company, to fill a vacancy now existing, within 
fourteen days from the execution of this agreement, and that a 
meeting of the directors shall be called and held within that time 
and for that purpose. 

Sixth. The party of the first part hereby agrees that upon the 
construction and completion of the division of its road as aforesaid, 
upon the request in writing of the party of the second part, it will 
lease from year to year so much of the line as is constructed to the 
Saginaw Valley and St. Louis Railroad Company at a yearly rental 
of not less than eight per centum of the cost of constructing the 

same, and upon the execution of said lease the said party of 
2142 the first part will assign the same to the said party of the 

second part as further collateral security for the payment of 
the aforesaid notes, and that the party of the first part will also gs- 
sign and transfer to the said party of the second part all subsidies 
received and to be received upon the aforesaid division by the said 
party of the first part, and that the said party of the second part is 
to receive all moneys to be paid on account of said lease and said 
subsidies and retain and hold the same until his liability as maker 
‘of said notes shall cease and determine, rendering and paying or 
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allowing to the party of the first part upon final settlement the sum 
7 seven per centum per annum upon such moneys so received by 
: sim. 
Seventh. In consideration of the services rendered and to be ren- 
dered by the party of the second part to the party of the first part, 
the said party of the first part hereby agrees to execute and deliver 
to the party of the second part, as soon as the iron is laid upon the 
division aforesaid, certificates of the capital stock of said party of 
the first part to the amount of twelve hundred and fifty full-paid 
shares of one hundred Collars each, it being hereby understood that 
: the services to be rendered therefor by the said party of the second 
: part are the good offices of the said party of the second part in pro- 
: moting the interests of the party of the first part by his recommenda- 
tion and influence in the financial world and otherwise so far as 
| may be with equity and good conscience. 
ighth. The said party of the first part further agrees that in 
case the said mortgage bonds are sold before the maturity of the 
aforesaid notes the said party of the second part, at his option, shall 
: have the right to enter into an agreement similar to this for another 
division of twenty miles of said road, and the said party of the first 
| part will enter into such agreement with the party of the 
: 2143 second part, but no mortgage bonds shall be transferred to 
: the said party of the second part as colJateral security under 
such new — in all other respects such new agreement shall 
be identical with the present; and that in consideration of the fur- 
ther and continuous promoting of the interests of the party of the 
first part and for the recommendation and influence of the party of 
the second part in respect thereto, the party of the first part will ex- 
ecute and deliver to the party of the second part, as soon as the iron 
is laid upon the second division of said road, if the said second con- 
ract be eutered into, certificates of the capital stock of the said party 
f the first part to the amount of twelve hundred and fifty full-paid 
hares of one hundred dollars each. 

Ninth. The party of the first part hereby promises and agrees that 
this agreement shall in all respects be fully ratified and confirmed 
by a special resolution of the board of directors of the said party of 
the first part within fourteen days from the date hereof. 

Tenth. It is hereby mutually agreed that the said party of the 
first part shall simultaneously with the execution hereof enter into 
an agreement with John A. Elwell, of the city of New York, that 
he, the said Elwell, in behalf of and for the benefit, interest, and ad- 
vantage of the said party of the second part will go to and remain 
in Michigan during the construction and completion of the said di- 
vision of the road of said party of the first part, to superintend the 
construction of said division and to see that the provisions of this 
agreement in behalf of said party of the second part are fully carried 
out and performed ; and the party of the first part will, at its own 
expense, pay to the said Elwell for such services the sum of twenty- 
five heme’ dollars, and in addition thereto his personal expenses, 

it being understood that in the event of the said work not 
2144 being — within ninety days from the date hereof the 
122—181 
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said Elwell is to receive two hundred dollars “yt week from 
the party of the first part until the said division shall be completed, 
and in addition thereto his personal expenses; and in the event of 
a second contract being entered into, as provided by the eighth 
clause of this agreement, then the said party of the first part shall 
employ the said Elwell in regard to such second contract upon the 
same terms as herein mentioned. 

In witness whereof the party of the second part has hereto set his 
hand and seal and the party of the first part has caused this instru- 
ment to be executed by its president and its corporate seal to be af- 
fixed hereto the day and year first above written. 

BENJAMIN RICHARDSON. [I. s.] 


THE CHICAGO, SAGINAW & CANADA 
RAILROAD COMPANY. 3 
By EDWARD S. CRA W, President. 
Attest: 


DI. s.] DWIGHT KLINCK, Secretary 


In the presence of— 
WM. RUSSELL. 


[Corporate Seal. ] 


At a special meeting of the board of directors of the Chicago, Sag- 
inaw and Canada Railroad Company duly called and held at the 
St. James Hotel, in the city of New York, on Saturday, the third day 
of April, A. D. 1875. 

Present: E. L. Craw, E. P. Terry, F. A. Nims,and Dwight Klinck. 

It was, on motion, unanimously— . 

“ Resolved, That a certain agreement entered into by and between 
Benjamin Richardson, of the city of New York, and this company, 

duly executed by its proper officers and dated March 3ist, A 
2145 D. 1875, and also a certain other agreement entered into by 

and between John A. Elwell, of the city of New York, an: 
this company, * by its proper officers and dated March 
3ist, A. D. 1875, be, and the same hereby are, in all respects ap- 
proved, ratified, and confirmed. 

In testimony whereof I have hereunto set my hand and affixed 
the corporate seal of the Chicago, Saginaw and Canada Railroad 
— at the city of New York, on this third day of April, A. D. 

[CORPORATE SEAL. ] DWIGHT KLINCK, 
Secretary of the Chicago, Saginaw and 
Canada Railroad Company.” 


PLAINTIFF’s CouNSEL : I suppose these contracts are offered forthe 
1 of establishing a claim for Mr. Richardson upon the bonds. 
r. Hawkins: Upon the 600 bonds. 


Q. Have you the original by-laws of this company here? 
A. I have; they are in the records, on pages 27, 28, and 29. 
Q. Read section No. 7 of the by-laws. 
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A. “A majority of the actual directors of this — shall eon- 
stitute a quorum of the board for the transaction of business.” 

Q. Read section 8. 

A. “A majority of the board of directors may convene at any time 
and place for the transaction of any corporate business properly be- 
longing to said board.” 

Q. Read section 9. 

A. “The board of directors at any meeting of the same shall have 
power to create any office and to choose a person to fill the same and 
fix the salary to be paid, and shall likewise have power to fill any 
vacancy in said board occasioned by the resignation, death, or other 
disqualification.” | 

Q. Read section 1. 
2146 A. The officers of this company shall consist of a presi- 
dent, treasurer, solicitor, and secretary, to be chosen by the 
board of directors, and they shall hold their offices tively dur- 
ing the pleasure of said board, and said directors shall have power 
> fix the salary of said officers.” 

Q. Read section 10. 

A. “ There shall be appointed by the board of directors an execu- 

e commitice, consisting of three persons, members of said board, 

hose various duties shall be from time to time prescribed and fixed 
y the board of directors, said board to have the power of appoint- 
ment and removal of same.” 


Mr. Hawkins offered in evidence the by-laws read by the witness. 
Sacer mem ’s counsel objected to the admission of any portion without 
the whole. 


The Court: The by-laws are in and they have the right to read 
any part they choose. 


(Book of records marked Exhibit No. 4.) 


Q. Was there a further resolution passed by the board relating to 
Mr. Richardson and bonds as collateral ? 

A. There was. 

Q. Turn to it. 

A. It is on page 46 of this book of records, meeting July 5th, 1875. 

. Read that resolution. 2 

A. “Qn motion, it was resolved that the treasurer and the secre- 
tary be, and they are hereby, directed to deposit with Mr. Benjamin 
Richardson 100 of the — first- mortgage bonds as additional 
security for moneys advanced by him since March 3, 1875, and that 
may be advanced in the iron contract with the Cleveland Rolling 
Mill Company.” 


Resolution put in evidence by defendant’s counsel. 


Q. Were you at that time secretary ? 


2147 A. I was. 
Q. Were those bonds deposited with Mr. Richardson as col- 


lateral ? 
A. They were. 


uary and July of each year.” 
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Q. And were the 200 in the previous resolution and contract re- 
ferred to deposited with him as collateral ? 

A. They were. 

Q. What was the amount of the advance referred to in those reso- 
lutions ? 


PLAINTIFF’s Counser: That we can ascertain ourselves. 


Q. What were the advances made under that resolution ? 

A. It was a little exceeding $25,000—abput $25,500. 

Q. And under the previous resolution what was the advances ? 

A. $100,000. | 

Q. Was there any further resolutions passed by the board of di- 
rectors in relation to Mr. Richardson and his advancing money and 
their giving him collateral ? 

A. There was. 

Q. Turn to it. 

A. On page 48, meeting August 3, 1876. 

Q. Read it. 

A. “On motion, it was unanimously resolved that in considere _ 
tion of the sum of money advanced by Benjamin Richardson, „t 
New York, for this company and for the sums hereafter to be a: 3. 
vanced by him for purpose of extending and equipment of tl, 
road, as well as all advances made by him of every nature what; 
ever, that an additional amount of 300 of the company’s first-mort-. 
gage bonds of $1,000 each be conveyed to said Richardson, making 

u total of 600 of said first-mortgage bonds of $1,000 each, as 
2148 collateral security for the repayment to him of said sum so 

advanced, which sums shall bear interest at the rate of 10 
per cent. per annum, payable semi-annually on the first days of Jan- 


Mr. Hawkins put in evidence resolution. 


Q. Where was that meeting held? | 
A. At Muskegon, Michigan. 

Q. What was the amount of the advance made under the reso- 
lution ? . ' 
A. After the two previous advances, which amount to in the 
aggregate a little over $125,000, he advanced at sundry times in the 

aggregate about $41,000 or $42,000 more. 

The Court: Was that before that resolution ? 

— Both before and after,continually during the time of that reso- 
ution. 

Q. So that the whole amount of the advance, that the 600 bonds 
by that resolution pledged for, amounted to how much? i 


The Court: The resolution speaks for itself, and he has given the 
amount. 


_Q. I want to get the amount advanced under, the third resolu- 
tion. 


A. You have got $125,000 and $40,000 odd. 


bs 
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Q. Was there a farther resolution passed in regard to hiring roll- 
ing stock of Mr. Richardson ? . 

A. There was, I think; there are two resolutions. 

Q. Read the first one. 

A. Meeting held May 28, 1875, appearing on page 45. On mo- 
tion, it was unanimously resolved that the Chicago and Saginaw and 
Canada Railroad Company lease from Mr. Richardson, of New York, 
his locomotive known as the Capt. Ben. Richardson No. 1, and also 
his 20 flat cars and one box car, manufactured by the Michigan Car 
Company of Detroit, and that the sum of $300 per month be — 

to said Richardson as a compensation for the use of said loco- 
2149 motive and cars, and that the expense for keeping and main- 

taining the same in proper repair shall be paid for by this 
company.” | 


Resolution put in evidence by defendant’s counsel. 


Q. Turn to the next resolution referring to the cars. 

A. Meeting of July 8, 1876, held in the city of New York, appear 
ing on page 72. 

Q. Read it. 

A. “On motion, resolved that the sum of $125 per month — 
allowed to Benjamin Richardson for the use of his locomotive No. 2 
and one passenger car while in the service of the company. The 
secretary being requested to call the roll on the adoption of the 
above resolution, the following directors voted for the resolution: 
3 — B. F. Ham, J. W. Ambrose, J. Corpey, and John A. 

well.“ 


Resolution put in evidence by defendant’s counsel. 


Q. When did you first become director of that railroad ? 

A. I think in August, 1875. 

Q. Is there any farther resolution on the record of the company 
in regard to issuing notes to the parties to whom the company were 
indebted ? 

A. There are. 

Q. Turn to the first one of that character that was passed after 
the company became indebted to Mr. Richardson. 

A. A meeting April 21, 1876, appearing on page 69. 

Q. Read the resolution. 

A. “On motion, it was resolved that the secretary of this company 
be, and he is hereby, authorized to issue promissory notes of this com- 
pany for the pu of renewing or liquidating any present indebt- 

edness of the company, and to make the same payable at such 
2150 time and place as he may deem advisable; suid notes, how- 

ever, shall not bear more than 10 per cent. per annum in- 
terest.” 


Resolution put in evidence by defendant's counsel. 


Q. Where was that resolution passed ? 
A. In the city of Detroit, Michigan. 
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a — 10 per cent. the legal rate in Michigan ? 
Ves. 
Q. At that time state, if you know, what was the then present in- 
debtedness of the company to Mr. Richardson. At that time had 
any part of the $100,000 and the $25,000 or $26,000 and the $43,000 
that you have previously testified to, advanced by Mr. Richardson 
to the company, been paid by the company to him? 

A. None whatever. 

Q. Had any part of the hire of the two locomotives and the 
— 2 cars that you have testified to been paid to Mr. Rich- 
ardson? 


Mr. HuxrINdrTrON: 


Q. Are you the treusurer? 

A. I am not the treasurer, but I made nearly all the payments for 
the construction. | 

Q. Had any part of the hire of the two locomotives and the 
— cars that you have testified to been paid to Mr. Richard- 
son 

A. None whatever. 

Q. Who at that time was auditor of the company ? 

A. I was. 

Q. At what date did you begin to act in making nearly all the 
payments for the company ? 

A. Almost immediately after I became connected with the com- 
pany. 

G Give the date. 

A. The first payment was made in construction account to the 

contractor; I think — was in the month of July, 1875. 
2151 Q. From that date down to the present time who has 
attended to the making of payments for the company, so far 
as they have been made? 

A. In most cases I have done it. 

Q. Is there any resolution in the records of the proceedings of the 
board of directors in regard to any auditing of Benjamin Richard- 
son's account and demand against the railroad ? 

A. There is. 

Q. Turn to it. 

A. Page 72, July 8, 1876. 

Q. Read it. 

A. “On motion of Mr. Ham, the following preamble and resolution 
were adopted, to wit: Whereas it appears that this company are 
indebted to Benjamin Richardson, of the city of New York, for 
moneys advanced by him to the amount of $166,818.97 and interest 
accrued thereon to date and to the amount of $13,869.22 and for 
the use of his rolling stock of two locomotives and twenty-two cafs 
the sum of $4,900, making an aggregate of $185,558.19: therefore 
resolved that the accounts rendered by said Richardson to the com- 
pany for said aggregate amount of $185,588.19 be, and the same are 
hereby, ratified and approved.” 


* 


Resolution put in evidence by Mr. Hawkins. 


Q. Who was present at that meeting? 

A. B. Richardson, F. A. Nims, J. W. Ambrose, B. F. Ham, J. 
Cooper, John A. Elwell, directors; five voted in the affirmation. 

Q. Where was that meeting held? 

A. 23 Nassau street. 

Q. Did anything take place at that meeting in regard to the pre- 
sentation and investigation of the various items composing those 
amounts that is not recorded in the minutes? 3 

A. Nothing except what is recorded here. 

Q. Were not the accounts presented by Mr. Richardson? 
2152 A. The accounts were presented, and he made a demand 
for settlement of his claim. 

Q. Do you recollect what the company did with those accounts 
after they were presented, as to examining them ? 

A. The company passed a resolution directing the secretary to 
make settlements or issue the company’s—— 

Q. No; Mr. Richardson presented items of accounts to the board ; 
I want to know what, if anything, the board did as to examining 
and auditing those items preliminary to passing that resolution. 

Mr. Huntincton: Before they can speak of the items of accounts 
presented the items should be produced here. 

The Court: Were any written items presented ? 

A. Yes. 

Q. What was done with them ? 

A. They are now in the possession of the receiver, in Michigan. 


By Mr. Hawkins: 

Q. Was this bill of items that was presented left with the com- 
pany? 

A. Yes, sir; at that time. 

Q. And has remained with the company ever since? 

A. Remained in my custody until the receiver was appointed. 

Q. — then went into the hands of the receiver ? 

A. Yes. 


Mr. Hawkins called on he counsel for the railroad company to 
produce that bill of items. 


Q. I want to know what, if anything, the board did as to exam- 
ining and auditing those preliminary to passing that resolution. 

Counsel for the railroad objected. 

The 8 I don't think it is material until the items are pro- 

uced. 
2153 . State what examination, if any, was made of those items 
at that meeting of the board previous to the passing of that 

resolution. 


Objected to by the counsel for the railroad company. 


. The Court: I don’t think it is admissible until the papers are 
ere. 
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“New York, July 7th, 1876. 


To the president and board of directors of the Chicago, Saginaw 
and Canada Railroad Company : 
GENTLEMEN: I hereby respectfully tender to you my resignation 
as managing director of your company, and trust the same will be 


accepted. 
Yours truly, BENJAMIN RICHARDSON.” 
That was at the meeting of the 8th July. 


Q. What action did the board take on the 8th July as to that? 
A. “On motion, the resignation of Mr. B. Richardson as man- 
aging director of the company was accepted.” 


Resolution put in evidence by Mr. Hawkins. 


Q. Was there any action of the board taken, so far as the records 
show, and, if so, what, as to filling the vacancy of managing di- 
rector by his resignation ? 

A. There was. 

Q. Read the record. 
2157 A. Meeting same date, on page 75: “On motion, John A. 
Elwell was elected managing director of the company instead 

of B. Richardson, resigned.” 


Resolution put in evidence by Mr. Hawkins. 


Q. At the time of his resignation was he also a member of the 
executive committee? ö 

A. He was. 

Q. Was the vacancy in the executive committee caused by his 
resignation as director and managing director filled by the board, 
as far as the record shows? 

A. It was. 

Q. Read it. 

A. “On motion of Mr. Elwell, F. A. Nims and B. F. Ham were 
appointed members of the executive committee instead of B. Rich- 
ardson and J. E. Shaw, resigned.” 


Resolution put in evidence by Mr. Hawkins. 


Q. How long had Mr. Nims been a director or officer of the road ? 
A. I presume since its organization ; prior to my connection with 
the company; 1873, I think. 


Q. The whole time you were connected with the company he was 
an officer of the company ? 


A. Yes, sir; director and solicitor. 
Q. Was he at that time solicitor of the company ? 
A. He was. 


Q. Has Mr. Richardson, since their resignation and acceptance and 


filling the vacancy, become again an officer or director of the road? 


A. He has not. 3 
Q. What action, if any, did you take under that resolution direct- 
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ing you to give notes to Mr. Richardson for the iteias specified there 
in those resolutions ? 
A. In compliance with the resolution I executed the company 
notes to him. 
2158 Q. What was the date of the notes. On what day did you 
execute these notes ? 
A. To the best of my recollection, July 8th—July 8th or 9th; I 
think it was July 8th. 


Counsel for the railroad company gave notice that he would move 
to strike out all the evidence relating to those notes unless they are 
produced. 


Q. The resolution, then, refers to previous authority, which had 
not been acted upon. Does that reference there, where it says it was 
understood, refer to anything that had taken place in the hoard of 
directors; and, if so, is there any record of it? 

A. Ata prior meeting held in “we 

Q. There was a resolution passed. Is that what this refers to? 

A. I presume so. 

* = were a director, and acted at that time? 

Ves. i 

Q. Turn to that resolution, which this one refers to, where it says 
it was understood, and read the resolution. 

A. Meeting of April 24, 1876, page 69. I have already read it. 

Q. That was the meeting in Michigan ? 

A. Yes. 

Q. Up to that time had you or not taken any action under that 
Michigan resolution ? | 

A. I had not. 

Q. You say that notes were given in pursuance of that resolution 
that you read a few moments ago? 

A. Yes, sir. 

Q. Were those notes, at any time afterwards, and, if so, when, 
presented to the company for payment? 

A. Yes, sir; they were presented. 

Q. When; on what day? 

A. On the 17th July, 1876. 

Q. And to whom were they presented ? 
2159 A. They were presented to me. 

Q. And when they were presented, what demand, if any, was 
made upon you as an officer of the ey ee 

A. Mr. Richardson called upon me, ten — to me the collat- 
erals which he held, 600 bonds, and requested that payment should 
be made to him of his claim against the com pany. : 


The Court : 


Q. When were the notes made? 

A. They were made on the 8th or 9th of July; I think on the 
8th—demand notes. 

Q. On the 17th you say he presented them and demanded pay- 
ment and tendered the collaterals ? 
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A. Yes. 

Q. What answer did you make? 

A. I told him that I knew of no resources and no funds to pay 
him, but I would call the board together and consult with them and 
see if anything could be done, and asked for an extension of time. 

Q. At the time this demand was made upon you, what officer of 
the company was attending to the payment of the demand against 
the company ? 

A. I had up to that time made nearly all of the payments per- 
taining to the construction; in fact, all the construction payments 
were made by me except one or two interest accounts settled by the 
treasurer, Mr. Ferry. 

Q. — all the money went tlirough your hands to pay bills? 

A. Yes. , 

Q. You say you stated to Mr. Richardson when he made the de- 
mand—what ? 

A. I stated to him I knew of no funds in the treasury or any 
funds belonging to the company. 

The Court: On the 8th of July were there any funds? 

A. None that I know of. 
2160 Q. Had you any expectation of any on the 8th of July? 
A. I had not. 


By Mr. Hawkins: 


Q. What did he do with the notes and 600 bonds collateral after 
making the demand and tender and you expressing your inability 
to pay? 

A. He took his notes and collaterals away and said unless he 
could be settled with, why he would have to sue the cotmpany— 
enter a suit against the company. . 

©. Did he say anything, and, if so, what, about selling the collat- 
erals? 

A. He gave me to understand that he would sell them or dispose 
of them; if he could not get the money he would have to realize on 
his collaterals. 

E. Did he say anything, and, if so, what, about bringing a suit? 

A. Yes; he did at that time. 

2 — should not only bring a suit, but sell the collaterals? 

. Yes. 
= did you do then in regard to calling a meeting of the 

A.I notified the board of directors and advised with them and 
asked them 

Q. Did they come together ? 

A. Yes 


N You notified the board of directors? 

. Yes. 

Q. State in what way you notified the board of directors. 

A. Some by letter and some in person. I called on them person- 
ally and stated to them that Mr. Richardson had made a demand 

on the company for a settlement, and advised about having a board 


comer 
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meeting and appointed the following day, the 18th of July, for the 
meeting of the board. 
Q. What ones did you call upon? 

2161 A. I think I called upon Mr. Child and Mr. Ham. I sent 

a letter, I think, to Mr. Ambrose and Mr. Cooper, and I also 
wrote to the — Mr. Kelly, and wrote to the Michigan parties; 
but I knew they could not arrive the following day, but I wrote them 
letters concerning it. 

Q. When after conferring orally with these directors who were 
here in this city what decision did they come to as to your calling 
the meeting? 

A. They agreed to hold a meeting. 

* * in pursuance of that did you call a meeting ? 

. I did. 

Q. For what time and place did you call it? 

A. The 18th day of July, at 2 p. m.; 135 Broadway; my office. 

Q. In what way did you give notice to the members of the board 
of that meeting? 

A. I advi them about the necessity of holding a meeting, 
which they agreed to, and they agreed to come and attend the 
meeting. 

Q. After that agreement with them that there would be a meet- 
ing a the next day was the hour and place agreed upon? 

It was. 

The Court: Did you send any other notices to those New Yorkers 
than what you then agreed to do? 

A. I think I wrote to two of them; the balance I saw personally. 

Q. Those you saw personally and agreed with in regard to having 
a board meeting you didn’t send any new notice to? 

A. No; I did not. 


By Mr. HAwxixs: 


. To what members of the board did you send a written notice? 
A. I think to Mr. Cooper and Mr. Ambrose. 
2162 Q. And what of the out-of-town directors? 
A. To Mr. Kelly. 

Q. How about the Michigan directors? 

A. I wrote them a letter on the following day. 

Q. You gave them a notice in writing of the meeting? 

A. Yes; I think I wrote them the following dey. stating the fact, 
of course. I knew my letter could not reach them in Michigan, 
— they return here, but I made all the facts known to them by 

etter. ‘ 

Q. How did you send the letters that you wrote to those parties? 

A. By mail. 

Q. Look at Exhibit O, and state whether that is one of the notices 
that you sent by mail to the directors of that meeting. 

A. This is one of the notices. 

Q. Were the notices sent to the other directors, so far as they were 
notified in writing, of a similar term and date? 

A. To the best of my recollection they were. 
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Q. 1 the name of the party, substantially the same thing? 

A. Yes. 

Q. State whether, according to your best recollection, you paid 
the postage on the different letters that you sent out notifying the 
directors of the meeting. 

A. I did. I am not aware of ever in my life sending a letter to 
the mail without putting a stamp on it. 

The Court: Did you deposit them in the post office yourself? 

A. I did not. : 

Q. Do you know where they were deposited in the post office? 

A. I did not deposit the ſetters in the post office at that time 

personally. 
2163 Q. Did you see them deposited then in the lamp-post box? 
A. I did not. 

Q. You heard the evidence of Mr. Kelly in regard to this letter 
v — him through the dead-letter office? 

A. I did. 

Q. Have you any knowledge as to how this letter turned up with- 
out a stamp on it in the dead-letter office ? 

A. I have no knowledge. 

Q. Have you any knowledge of this letter going out of your office 
without a stamp on it? 

A. I have no positive knowledge. 

Q. Before this letter turned up in the dead-letter office without a 
stamp, if * had been asked whether you had stamped this letter 
what would you have said ? 

A. I should have taken it for granted there was a stamp on it. 

Q. If it came out in any way that this letter was in the dead-letter 
office, and suppose you had been asked under oath whether A stamp 
was on that letter when it was taken out of your office, what would 
you have said? 

A. I don’t think I could answer that. 

Q. Would you have any doubt but what there was a stamp on it? 

A. Taking it in the usual way. 


Objected to. 


Q. Have you any knowledge of this letter being sent to the post 
office by yourself without a stamp on ? 

A. My recollection is not positive, except this, that I was writing 
several letters that afternoon notifying the board of directors and on 
ey matters. I will have to give an explanation of the whole 
thing. 

Q. Give the explanation. 


2164 The Court: Have you any recollection of how that letter 
went out of your office without a stamp? 
A. No positive recollection. 
Q. This endorsement on the envelope, Exhibit N, is in your hand- 


writing? 


A. It is. 
Q. In pursuance of the notice that you sent out and the agree- 
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ment with the directors that you made to have a meeting on the 
18th, as referred to in that letter, was any such meeting held ? 

A. There was. 

Q. Is there a record of it in the book of records ? 

A. There is, July 18th, 1876, page 75. 

Q. Read it. 

A. At a special meeting of the board of directors of the Chicago, 
Saginaw and Canada Railroad Company held at No. 135 Broadway, 
in the city of New York, Tuesday, July 18, A. D. 1876. Present: 
B. F. Ham, J. W. Ambrose, O. N. Child, J. Cooper, John A. Elwell, 
directors. On motion, duly seconded, B. F. Ham took the chair. 
The secretary stated the object of the meeting, viz., to notify the 
board of directors that B. Richardson, of New York, had made a 
demand for payment, and had entered suit for his claim against 
the company, and had tendered to the secretary the collaterals held 
to secure said payment; but, as the secretary had no funds in his 
possession belonging to the company wherewith to liquidate said 
claim, he, the secretary, now asked the board of directors to take 
due notice of his report and devise means, if possible, to meet the 
company’s obligations. On motion of Mr. Ambrose, it was resolved 
that the secretary’s report be received and-entered upon the min- 
utes.” 


Mr. Huntincton: Go on. . 
The Court: Have you got through with reading that part? 
2165 Mr. Hawkins: He is through with the reading of that reso- 
ution. 


Counsel for plaintiffs and also counsel for the railroad company 
requested the witness to read the rest of the proceedings of that 
meeting. 


Witness: “On motion, the following preamble and resolutions 
were unanimously adopted, to wit: 

Whereas at a meeting of the board of directors of the Chicago, 
Saginaw and Canada Railroad Company, duly called and held, at 
the city of Detroit, April 22, 1876, a certain resolution was there 
unanimously adopted authorizing the banking-house of Eugene 
Kelly & Co., of the city of New York, to receive from the Consoli- 
dated Bank of London, England, 1,105 of the company’s first-mort- 
gage bonds, of $1,000 each; and whereas it now appears that said 
bonds have, in compliance with the company’s instruction of said 
April 22 to the Consolidated Bank of London, been forwarded to 
Messrs. Eugene Kelly & Co., and are now in their custody : 

Therefore resolved, That the secretary be, and he is hereby, au- 
thorized and instructed to demand and receive said bonds from E. 
Kelly & Co. for and in behalf of the Chicago, Saginaw and Canada 
Railroad Company and to receipt to them for the same; and it is 
further resolved that the secretary shall furnish to E. Kelly & Co. a 
copy of this resolution as their authority for delivering to the secre- 
tary the above-mentioned bonds.” 
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Q. At that time what offices in the company did you hold in ad- 
dition to secretary ? 

A. I held the office of managing director; also general auditor. 

Q. And was one of the board of directors ? 

A. Yes. 

The Court: The managing director was always one of the di- 

rectors ? 
2166 4. Ves. 
Q. Turn to the meeting of August 18, 1876, and read what 
there is there. 

A. “At a special meeting of the board of directors of the Chicago, 
Saginaw and Canada Railroad Company, at No. 135 Broadway, in 
the city of New York, Friday, August 18, 1876. 

Present: H. F. Ham, J. W. Ambrose, O. N. Childs, J. Cooper, J. A. 
Elwell, directors. 

On motion, duly seconded, B. F. Ham took the chair. 

The secretary presented a communication from J. E. Shaw, Esq., 
of East Saginaw, asking for the settlement of his claim against the 
company, now past due, amounting to nearly $5,000. On motion 
of Mr. Childs, it was resolved that the treasurer of the mg om | be, 
and is hereby, authorized and instructed to deliver to Joseph E. 
Shaw, Esq., of East Saginaw, 20 of the first-mortgage bonds, of $1,000 
each, as collateral security for moneys advanced by said Shaw to 
this company.” 

Q. Look at Exhibit Q and state whether that refers to the same 
matter that the action of the board that you first read refers to. 

A. Yes, sir; I recollect that; it refers to this very meeting. 

Q. Read the resolution passed at the meeting of the board May 24. 

A. “A meeiing of the board of directors of the Chicago, Saginaw 
and Canada Railroad Company was convened, pursuant to adjourn- 
ment, at No. 135 Broadway, in the city of New York, on Thursday, 
May 24, 1877, at 10 a. m. 

Present: B. F. Ham, J. W. Ambrose, O. N. Child, J. Cooper, and 
John A. Elwell, directors. 

B. F. Ham in the chair. 

On motion of Mr. Ambrose, the following preamble and resolu- 
tions were unanimously adopted, to wit : 

‘Whereas W. J. Kelly, president of this company, has been neg- 

ligent on the performance of the duties pertaining to his 
2167 office, to wit, in that since his election as president of the 
company he has not visited the road or apparently taken any 
interest in its operation; that for a period of one year or more he 
has refused to act or co-operate with the board of directors of the 
company, though they repeatedly requested him so to do; 

“And whereas it is deemed expedient for the interest and protec- 
tion of the company that no officer so conducting himself as afore- 
said should be allowed to continue to exercise the functions of an 
officer of the company: Therefore, 

“ Resolved, That the office of president now held by said W. J. 
Kelly be, and the same is hereby, declared vacant, said vacancy to 
take effect immediately. 
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“ Resolved, That the secretary be requested to forward a certified 
copy of this resolution to Mr. Kelly.” 

r. Hawkins offered in evidence the preamble and resolutions 
read by witness under the first section of the by-laws already in 
evidence, and as showing the acts of the company jn relation to the 
very matters that the witness Kelly testified to. 

Plaintiff ’s counsel objected to their admissions as being subsequent 
to the date of the commencement of this action and immaterial. 

Counsel for the railroad company objected to their admission on 
the same grounds, and on the additional grounds it purports to be 
an ousting of the president and substitution of another officer in his 
place in May, 1877, and without any notice, without any proof that 
the — was regularly called. 

Excluded. Defendant Richardson excepted. 


Q. What notice, if any, was given to Mr. Kelly to attend that 
meeting of the board of directors? 


2168 Odjected to. Mr. Hawkins offered to prove that Mr. Kelly 
was regularly notified in writing to attend that meeting of 
the board of directors, and was also notified by telegraph. 
Objected to; excluded. Defendant Richardson excepted. 


Q. Read the next resolution. 

A. “ On motion of Mr. Ambrose, B. F. Ham was nominated for presi- 
dent of the company, and he, having received the votes of all the 
directors present, was unanimously declared elected.” 


Resolution offered in evidence by Mr. Hawkins. 
Objected to by plaintiff's counsel and counsel for the railroad 
company ; excluded. Defendant Richardson excepted. 


Q. Has a certified copy of that resolution about his removal been 
served upon Mr. Kelly; and, if so, when ? 


Objected to. 
The Court: I will allow him to say what he did about it. 


Q. What did you do with that resolution? Did you take it tothe 
post office yourself? 

A. I took it to the post office myself and had the letter registered, 
addressed to Mr. Kelly at his office in Philadelphia. 

Q. Was the postage paid on the registered letter ? 

A. It was. 

Ang you get a receipt back showing the letter had been re- 
ceived ? 

A. I obtained the receipt for the letter, but I haven’t it with me 
now. 

Q. Do you know Mr. Kelly’s signature? 

A. It wasn’t signed by Mr. Kelly personally; it was signed by a 
clerk for him. 

Q. In his office? 

A. Yes. 


124—181 
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2169 Q. Do you know whether, in addition to that, a certified 
copy of that resolution was served upon Mr. Kelly here! 

A. I do not know. 

Q. Turn to the record of the meeting of October 11, 1875, a part 
of which has been put in evidence. On what day did the directors 
first come together in regard to that business there that is recorded 
in that meeting ? 

A. The directors all met at the Continental Hotel, Philadelphia, 
together with the creditors residing in Philadelphia, on Saturday, 
the 9th October, 1875. That was considered an informal meeting, 
and therefore no record was kept of the proceedings of that meet- 
ing. On the 9th they came together merely to talk the matter over, 
the prospects of the road, and the amounts of money that they might 
contribute. 

Q. On what day of the week and on what day of the month was 
the formal meeting of the board opened? 

A. The formal meeting opened on Monday, the 11th of October. 

Q. How long did that meeting continue before there was a recess 
taken for some considerable time? 

A. A recess was taken in the evening on Monday, and the board 
came together again on Tuesday, the 12th ; then a recess was taken 
until Saturday, the 16th.. 

Q. What time on Tuesday was the recess taken until the 16th ? 

A. I think about 4 or 5 o'clock. 

Q. If you have any memorandum made by yourself that will 
enable you to give the exact time, look at that and state what time 
on Tuesday the board took the recess. . 

A. To the best of my recollection, it was about 5 o’clock in the 

afternoon. 
2170 Q. For how long a time did the board then take a recess? 
| A. Until Monday, the 16th, I think. 


By plaintiff’s counsel : 


Q. When you said in your last answer that to the best of your 
recollection you adjourned at 5 o’clock do you now remember you 
adjourned at 5 o’clock ? 

A. I remember the board came together at 3 p. m., having ad- 
journed from 1 to 3 for the purpose of taking dinner or refresh- 
ments. At 3 p. m. the board met and adjourned at about 5 o'clock. 

Q. That is your reasoning. How have you been helped in that 
reasoning by the book in your hand? 

A. Because my book tells me the board adjourned at 5 p. m. 

* _ did not remember that without the book? 

No. 
Q. You are testifying not from recollection, but from that book? 
A. The actual facts are noted here. 


By Mr. HAwxIxs: 


Q. When the board met on Tuesday, October 12, 1875, how long 
did they remain in session before they adjourned ? 
A. Possibly from 1 to 3 hours. 
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Q. By what circumstance did you fix the hour of that adjourn- 
ment: 

A. It was dark in the room, and the gas was lighted before we 
left the room. 

Q. When that recess on Tuesday took place up to what time, what 
day was it? 

A. The 16th of the same month. 

Q. What day of the week was that? 

A. Saturday. 

Q. Who were present at the sessions on Monday and Tuesday ? 

A. All of the directors were present; their names I read on my 

last examination. 
2171 Q. Give them. 
A. There were present E. L. Craw, E. P. Ferry, F. A. Nims, 
1 C. 1 — J. O' Byrne, and Benjamin Richardson, J. A. Elwell, also 
Mr. ACY. 

Q. After that recess on Tuesday evening, the 12th, when did the 
board next come together? 

A. Saturday, the 16th. 

Q. And about what time in the day? 

A. It was adjourned unto 10 o’clock on the 16th; some of the 
— were present that hour and a few others came in a little 

ater.. 

Q. Do you know whether Mr. Richardson was present at all or 
not at the sessions on Saturday, the 16th ?: 

A. I know he was not present on Saturday, the 16th. 

Q. Do you know when he left Philadelphia that week ? 

A. He left on Tuesday evening, the 12th October. 

Q. What part of that record shows the transactions of Monday 
and Tuesday, up to the recess of Tuesday evening ? 

A. The last two resolutions prior to adjournment on Tuesday 
refers to 

Q. Read that. 

A. “ Resolved, That inasmuch as Mr. Richardson is retaining pos- 
session of the rolling stock now used by the company in his own 
name and title that ‘he shall contribute his rata share in cash 
or its equivalent with Messrs. Betts, Bower & Penniston for the com- 
pletion of the Chicago, Saginaw and Canada railroad from St. Louis, 
Michigan, to Lakeview, the price of said rolling stock being $26,105. 

“On motion of Mr. O’Byrne, it was resolved that Captain B. Rich- 
ardson is to bind himself to purchase the iron for the 20 miles of 

road westward to Lakeview, at the lowest market price (but 
2172 not to exceed the engineer’s estimate), upon his own individ- 

ual credit, for the company in lieu of his contribution, and. to 
amount of at least $75,000, as his contribution to the common fund, 
now being secured for the company, said iron to be delivered to the 
company as needed, no interest chargeable to the company save from 
the date of the purchase.” 


The Court: Was there anything done on Tuesday after the ad- 
journment? 
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A. There was nothing done. 

Q. Was anything done on Tuesday, after that recess adjournment, 
to the following Saturday ? 

A. Nothing—nothing pertaining to the company, except they 
spent the time in talking together. 

Q. There is nothing in that book that was done after their recess 
or adjournment on Tuesday ? | 

A. No, sir; there was another resolution passed prior to recess. 

Q, Read the last resolution passed prior to the recess. 

A. “On motion of Mr. Kelly, it was resolved that upon all occa- 
sions when the officers of the company are called upon to travel for or 
on the company’s business the legitimate traveling expenses shall 

| be defrayed by the company.” 
| Q. Was anything done at the meeting on Tuesday after the reso- 
| lution you have just read? 
| A. Nothing was done pertaining to the company’s matters in an 
official way. 

Q. Nothing in that book ? 

A. No. | 

Q. Then the recess occurred ? 

A. Yes. 

Q. Does all there is recorded in that meeting after that resolution 
you have just read pertain to the transactions of Saturday ? 

A. All pertains to the transactions of Saturday. 

Q. pesca ery recess occurred on Tuesday, about dark, what did 

you do? 
2173 A. I remained at Philadelphia at the hotel and commenced 
as well as I could to classify the different resolutions that had 

been passed, and commenced to write them upon legal cap, so as to 
get them correct in rotation before entering them upon the records. 

Q. How soon after did you leave Philadelphia? 

A. I left Philadelphia the following day. 

Q. — soon as you got the minutes in shape to go upon the records ? 


A. Yes. 

Q. Where did you go when you left on Wednesday? 

A. I went to Elizabeth, N. J., my house. 

Q. When did you arrive there? 

A. I think about 7 o’clock in the evening. I left Philadelphia 
about 4 on Wednesday. 

Q. Where did you go on Thursday? 

A. To New York city, from my house to my office. 

Q. Where were you on Friday ? 

A. | left Elizabeth Friday morning for Philadelphia. 

Q. Did you see any one in connection with the business in New 
York on that Thursday and Friday morning? . 

A. I did on Thursday but not on Friday. , 

Q. Were you requested by any members of the board to come to 
New York at that time and see Mr. Richardson ? 

A. It was recommended that I should go; I was not — ae | 


uested, but it was recommended that I should go to New Yor 
and see Mr. Richardson. | 
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Q. At what time was that recommendation made to you? 
A. It was done either on Tuesday evening or Wednesday, or 
3 both; it was spoken of frequently. 
2174 . When the recommendation was made to you where was 
Mr. Richardson? 
A. In New York city, I suppose. 
Q. Was he in New York on Tuesday ? 
A. No; he left Philadelphia on Tuesday. 
Q. When that recommendation was made to you first was Mr. 
Richardson then in Philadelphia? 
A. I understood from him that he was going directly hence when 
he bade me good-bye at the hotel. , 
Q. That was at the time of the recess? 
A. Shortly thereafter. 
. Did the directors that recommended vou to come on to New 
Fake 5 to see Mr. Richardson state what they wanted you to see him 
or? 


The Court: How is it material? 

Mr. Hawkins: I am coming directly to this — of alleged 
power of attorney and that paper that Mr. Elwell signed Benjamin 
Richardson, per John A. Elwell, attorney. I am now going to show 
that the so-called power of attorney was a paper that Mr. O’Byrne 
requested Mr. Elwell to come on here and get, and that he did come 
on here and get exactly what Mr. O’Byrne asked him to get, and 
that that is the paper, and the only paper, that was in Philadelphia 
at all relating to this matter, and that was shown to Mr. O’Byrne. 

The Court: I don’t think the question is material. 


Q. At the time Mr. Richardson was present on Monday and Tues- 
day at the board meeting Mr. O’Byrne testified that a power of at- 
torney from Mr. Richardson to you was produced and shown to him 
in your presence and in Mr. Richardson’s presence; what have you 
to say to that? 

A. I had no power of attorney whatever from Mr. Richardson at 
that meeting. 

Q. That is Monday or Tuesday ? 

A. Or any time I was in Philadelphia. 

Q. Nor on Saturday ? 
21785 A. No. 
Q. Nor on Sunday? 

A. No. 

Q. Had you any on your return on Friday and Saturday ? 

A. No, sir; I had not. 

Q. When you came back from New York, after seeing Mr. Rich- 
ardson on Thursday, did you bring back to the board meeting a 
paper 5 * by Mr. Richardson? 

A. I did. 

Q. Was or was not that a paper that Mr. O Byrne had requested 
you to get from Mr. Richardson ? 


The Court: I don’t see it is material. 


same amount jointly, and the rolling stock shall be a separate matter 
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Q. Have you that paper with you that you brought back from 
Mr. Richardson to the meeting ? 

A. Ihave. (Witness produced paper.) 

Q. In whose possession has this paper been ever since that meet- 
ing? 

A. It has been in my sole possession ever since. 

Q. What did you do with this paper at the meeting on Saturday 
in Philadelphia ? 

A. I filed it with others of the company’s papers and locked it up 
in the safe in Michigan. 

Q. Did you make any use of it at the meeting of the board ? 

A. I handed it to Mr. O’Byrne, who handed it over, I think, to 
Mr. Betts, Mr. Bower, and Mr. Penniston and returned to me and 
said that was quite satisfactory. 

Q. Had you any authority other than this paper to act there at 
that meeting for Mr. Richardson? 

A. I had no other authority. I had no other paper but that one 
from Mr. Richardson. 

Q. It is not assumed it is a question of authority. 

A. No other authority. Mr. Richardson was there to act for him- 

self, Monday and Tuesday, while the board was in session. 
2176 Q. Was he there on Saturday? 
A. He was not there on Saturday. 

Q. Was he there at all at the meeting after Tuesday ? 

A. He was not. 

Q. Had you any authority to act for Mr. Richardson at the meet- 
ing on Saturday except what is contained in this paper ? 

A. Only to hand that paper over to him. 

Q. That was the only authority ? 5 

A. Yes-—that is, that paper that I showed to Mr. O'Byrne; that is 
the identical paper. 

Q. Did you at any time during that whole meeting and adjourn- 
ment from Saturday to Saturday exhibit any paper to Mr. O’Byrne 
with Mr. Richardson’s signature to it except this? 

A. None whatever except that identical paper. 


Paper marked Exhibit 4 put in evidence by Mr. Hawkins. 


ExhImr 4. 


New York, October 14th, 1875. 


This will certify that I, Benjamin Richardson, of the city of New 
York, do hereby agree to contribute an equal amount of capital for 
the building and completing the Chicago, Saginaw and Canada rail- 
road with Messrs. John F. Betz, R. Penniston, and John Bower & 
Co., of Philadelphia, exclusive of my rolling stock now in use on 
said road fur which I have paid twenty-six thousand one hundred 
and sixty-five dollars, or, in other words, I will agree to contribute 
two hundred and twenty-two thousand dollars if they contribute the 


and not included in said amount of contribution to be made by me 


for said railroad. 
BENJAMIN RICHARDSON. 


Q. Look at Exhibit G. 
2177 A. I recognize one of those signatures as mine, endorsed on 
the back of that paper. 

Q. State under what authority, if any, you made that signature. 

A. There was one established rule. 

Q. Answer the question, under what authority you made that 
signature. 

A. Mr. Richardson had requested me in his absence, as a mem- 
ber of the executive committee, that if any of these vouchers came 
to be signed and approved of by two of the members that I might 
sign for him, so that the parties could be settled with or paid. 

Q. Was that request oral or in writing? 

A. Oral. 

Q. Was that known or not to the board ? 


Objected to as leading. 


Q. State whether that request was in any way, and, if so, what 
way, communicated to the board. 

A. There was but three members of the executive committee ; 
one resided in Muskegon and was hardly ever present, and one 
name was not sufficient. 

The Court: That is not what you were asked. Did you com- 
municate to the board what you have said Mr. Richardson told 

ou? 
n A. I think at that time, only to Mr. Craw, the president; I am 
not quite positive. 

Q. Did you, after that time, communicate it to the board ? 

A. I did on one or two occasions to I don’t know how many of 
the members, but they understood. 


Objected to. 


Q. Not what they understood ; state what you said. 
A. I said that Mr. Richardson requested me to approve the bills 
in that way and sign his name for him in his absence and as a 
member of the executive committee. 
2178 Qn signing a bill with Mr. Richardson’s name as a 
member of the executive committee, under the oral authority, 
did you make any communication, and, if so what, to Mr. Richard- 
son as to what you had done? “ 
A. I used to write him frequently on company matters and keep 
him posted on all the doings. : : 
Q. Then your answer to that would be simply that you either did 
or did not communicate that to him? 
A. I did. 
Q. Had you any authority other than that oral request of Mr. 
Richardson to make that signature ? 
A. Not at that time. 
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ee That is, when you signed Exhibit G? 
A. Yes. 

Q. Look at Exhibit H and state what authority, if any, you had 
from Mr. Richardson to make the signature that appears to be made 
by you to that exhibit. 

A. There should be a letter accompanying this also from Mr. 
Richardson, which will explain that matter. I brought to him a 
letter from Mr. Richardson to Philadelphia touching on that—every- 
thing. 

The Court: There was some authority in the letter you brought 
from Mr. Richardson ? 

A. Yes. I carried that letter to Philadelphia. It was delivered 
either to Mr. Betts or Mr. Kelly, and on the strength of that letter I 
signed the paper, Exhibit H. 5 

Q. Was there or not any power of attorney under it that was 
signed? f a 

A. No power of attorney except Mr. Richardson’s giving his con- 
sent to the transaction and authorizing me to receive a check from 
Mr. Betts. 

The Court: That was all in that letter? 

A. To the best of my recollection. 

Q. To whom did vou deliver that letter? 
2179 A. I am not positive whether to Mr. Betts or Mr. Kelly. 
Q. Was it to one of them ? 

A. I think it was addressed to Mr. Kelly and forwarded to Mr. 
Betts by myself—that is, he sent it by me to Mr. Betts. 

Q. Ha 


d you any authority whatever other than that letter to 
make that signature? , 


A. No other authority. ae 

Q. Look at Exhibit K and state by what authority, if any, you 
made the signature to that. 

A. Mr. Kelly wrote me a letter, inclosing the three checks to the 
amount of $50 each. Each of the checks were drawn to the order 
of Benjamin Richardson, signed by John L. Betts, Rich’d Penniston, 
and John Bower and Company. I. in course of time, handed these 
checks to Mr. Richardson, showing the letter from Mr. Kelly, 
wherein he requested that a receipt should be given, explaining the 
object for which these three checks were sent. Mr. Richardson 
asked me if I would draw such a receipt and sign it for him and re- 
turn it to Mr. Kelly, which I did, and gave Mr. Richardson the 
three checks. 

Q. Where was that done? 

A At my office, 135 Broadway, in this city. 

The Court: Did Mr. Richardson see that paper? 

A. Yes; I showed it to him. 

* — showed it to him beſore you signed it? 

. Yes. 


Q. Had you any authority whatever other than that oral request — 
if so, what—to make that signature? 


A. No, sir; he requested me to write it in that way. 
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Q. Look at Exhibit L and state what authority, if any, you had 
from Mr. Richardson to make that signature. 
2180 A. I had no authority whatever for signing that paper. 
The Court: Did you ever communicate the signing of it 
to him ? 

A. I have not. 

Q. Never? 

A. I have not. I have no recollection of ever having spoken to 
him about it. 

Q. When did you first see that paper after that meeting of Octo- 
ber 16th ? 

A. I never saw it from that time until the minute I read it in 
court here. 

Q. At the time of the signing of that paper was any copy of it 
furnished yo or did you take any copy ? 

A. I did not. 

Q. Or any memorandum? 

A. I did not, as I was not in a position to do it. 

Q. Mr. O’Byrne testified in his examination here that Mr. Rich- 
ardson told him that you had a power of attorney and would ex- 
hibit it to him, O’Byrne, and that you, Mr. Elweli, did exhibit it to 
O’Byrne, and that that paper you exhibited to him, O’Byrne, was 
the power of attorney under which you acted for Mr. Richardson ; 
what have you to say as to that? 

A. I had no other paper. I exhibited no paper excepting the one 
I have produced here (Exhibit 4). 

Q. Had you any other paper at Philadelphia with Richardson’s 
signature except that? 

A. I had no other paper except that. 

Q. I assume that this (Exhibit 4) is not a power of attorney; now 
I ask you if you had any power of attorney whatever from Mr. 
Richardson ? 

A. I have no power of attorney whatever from Mr. Richardson. 

Q. State to the court what took place at the time that (Exhibit L) 

was signed by you. 
2181. A. This paper was handed to me about the close of the 

meeting, when I was busy writing up the minutes. I was 
sitting at the end of the table. Mr. O’Byrne came up to me and 
handed me this paper; at least I presume this was the paper. He 
handed me one or two papers, but from the fact that my name ap- 
pears to this I presume this is the one. He said, “ Elwell, here is 
an agreement” or “here is what Mr. Richardson agreed to before 
he went away; I wish you would sign it.” I took the paper out of 
his hand, glanced it over casually; I saw it referred to some of the 
bonds of the company. I knew that we had passed several resolu- 
tions prior to this date, while Mr. Richardson was present, wherein 
he himself and Mr. Betts and the other Philadelphia parties had 
agreed to wait a certain period of time for these loans, and none of 
the bonds were to he placed upon the market for a certain period of 
time; that fact I knew; I also knew that I had brought up into that 
room 2 of the first- mortgage bonds that I had taken there 
125—181 
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from the safe deposit company or bank where they were lodged 
for safe keeping. I went there at the request of the treasurer, Mr. 
Terry, and brought these bonds in the room, and Mr. Betts had 
them; passed their notes over to the treasurer for the company’s 
notes, and to receive 200 of the company’s first-mortgage bonds, 200 
of their 300. Mr. O’Byrne came up to me and asked me to sign 
this paper for Mr. Richardson. He said, “ This is what the Captain 
had agreed to do.“ I told him I knew nothing about what the Ca 
tain had agreed to do; but had said nothing to me about it. He 
handed this paper over to Mr. Nims, who was the solicitor of the 
company, and said, “ How is this, Nims; is it all right?” He said, 
I can see no objection to it. I then took the paper and said, Mr. 
O’Byrne, with the assurance on your part now that Mr. Richardson 
has agreed to this, I know nothing about it and sign it,” and I did 
sign it. 

2182 0 What time of the day was this? 

A. Late in the aſternoon, just prior to breaking up of the 
meeting. 

Q. What was you occupied at? | 

A. Writing up the minutes as the resolutions had been offered ; 
writing them on legal cap prior to putting them on the record. 

Q. Do I understand you to say that you told them that you 
signed it solely on the assurance of Mr. O’Byrne that Mr. Richard- 
son had agreed to it? 

A. I did. 

Q. And that you then knew nothing about it? 

A. I did not. a 

Q. Had you any other authority than that assurance of Mr. 
O’Byrne, and, if so, what, to make that signature ? 

A. I had no other authority if that was authority. 

Q. What did you do with the other 100 bonds ? 

A. I did not have them ; I brought them to Mr. Ferry, the treas- 
urer. 

Q. What was done with them? 

A. 200 of the bonds were handed to Mr. Betts by Mr. Ferry, the 


| treasurer, and 100 surplus of the 300 Mr. Ferry took back to Michi- 


gan with him. 
— — any bonds there at that meeting delivered to Mr. Rich- 
ardson 
A. No, sir; no bonds whatever. Mr. Richardson was not there 
at the time. 
Q. What day was this? 
A. Saturday, the 16th. 
Q. Were any bonds on Monday or Tuesday delivered to Mr. 
Richardson? 
A. No, sir. 
Q. On Saturday? 
A. No, sir. 
Q. At the time of the meeting of the board of directors, on July 
8th, 1876, when the resolution auditing Mr. Richardson’s 
2183 accounts with the railroad company was passed, who at that 
time was the auditor of the company ? ' 
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A. I was auditor of the company. 

Q. How long had you been auditor of the company ? 

A. I was made auditor at this meeting in Philadelphia October 
11th, 1875. : 

Q. At your previous examination you testified that there was an 
account presented by Mr. Richardson, showing what his claims 
were against the company; you were notified to have that account 
here to-day. Have you the account here ? 

A. IT have. (Witness produces account.) 

Q. When this account was presented to the board by Mr. Rich- 
ardson, state what the board did in regard to the items there. 

A. The board examined the accounts and a — of them as 
correct and ordered that they should be audited y the auditor. 

Q. How long did that examination continue? 

A. The board was in session, to the best of my recollection, 3 or 4 
hours. I couldn’t say exactly how long a time was consumed, per- 
haps part of an hour or thereabouts, in looking over the accounts 
and figuring up the interest matters. 

Q. And the result of this examination appears where? 

A. Appears in the statements and also upon the resolution passed. 

Q. Look at that and say if that is a copy of that account. 

A. That is a copy. I made it myself. 


By plaintiffs counsel : 


Q, In whose handwriting is the original ? 
A. That is my handwriting. 
Q. In whose handwriting is the pencil memorandum on the back 
of moneys advanced by B. R.? 
A. Mr. Richardson. 
2184 Q. All the rest of that paper is in your handwriting? 
A. Yes. 


. Original paper put in evidence by Mr. Hawkins and marked Ex- 
hibit 5. 
It is as follows : 


ExuHisit 5. 


Statement of Moneys furnished by Benjamin Richardson for Account of 
Chicago, Saginaw and Canada Railroad Co. 


1875. 
April 1. To 1st instalment on iron contract $100,000 00 
July 6. “ 2d instalment on iron contract. 25,397 79 . 

| 6. “ 2d instalment, his check to Cd. Ry. N. 
Co., b’ce in settlement 250 00 

10. cash, First Nat’] Bank Saginaw, to retire 
1 ͤ1 2,750 00 
“ M. Polasky, of Alma ———— 2,349 10 


— 


interest on same 78 30 


996 BENJAMIN RICHARDSON 4 HENRY DAY, 4C., vs. 


Aug. 14. To cash, First Nat'l Bank Saginaw, to retire 
ccc 2,600 00 
31.“ p’d freight on mdse. and 1 bbl. of oil 26 46 
20. “ cash to pay estimates by J. A. E., secr’y- 500 00 
Sep’r 17. “ cash to T. M. Nelson, contractor 2,000 00 
20. “ cash, B. H. Bryant, engineer 270 00 

20. cash, Mercantile Trust Co., for use of 
__ ae —— —-— 73 33 

27.“ cash, to pay estimates by J. A. E., secre- 
8——ñĩ . ͤ—„-—̃ 6,500 00 
e 12 37 
Nov'r 25. draft on N. Y. through 1st Nat'l Bank 250 00 
$143,057 35 

1876. 

Jan’y 19. To cash, on ac. Alma depot, to earpenter 175 00 
Feb’y 22. “ cash, J. A. Elwell, on ac. iron contract 5,000 00 
“ cash, mdse., construction ac 1,380 53 
“ cash, cotton waste, K. Egan 47 58 
% cash, mdse., construction and ex. acc’s. 127 90 
“ cash, transfer book and railroad passes- 10 00 

“ cash, draft on N. V. for ex. ac., Alma 
5l—ͤ 250 00 
“ cash, B. H. Bryant, engineer - 50 00 
. K 217 42 
f 8150,315 78 

2185 April 13. To cash paid for 1,000 cords of wood 
at 80 c. p’r cord————— 800 00 

April 13. To cash cabled to London to retire Stevens 
T— ́—— 11,063 16 
$162,178 94 

June 3. “ cash, Crever, Adams & Co., payment for 
. eniinaientinns 715 25 

“ cash, acceptance to Smith, Baldwin & Co., 
lumber bill for depot——— 140 00 
Am't forward $163,034 19 

Statement of Moneys Furnished by Benjamin Richardson 

for Ac. of Chicago, Saginaw and Canada Railroad 

Company—Continued. : 

Amount brought up- $163,034 19 


1876. 
June 3. To interest on $100,000 to April 1, 


76, 12 mos., at 7 per cent. 7,000 00 
“ int. on same to July 1, 76, 3 


mos., at 10 per cent. 2,500 00 
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To int. on same, 25,647.79, July 6, 

76, 12 mos., at 10 per cent... 2,564 80 
“ int. on same, 17,409.56, July 6, 

76, at 9 mos., at average 10 


—— 1,305 00 
„int. on same, 19,979.84, July 6, 
76, 3 mos., at average 10 per 
— 8 499 42 
$163,034.19 — 13.869 22 
$176,903 41 


“ lease of rolling stock, 21 cars and 
1 loco., 13 mos., at $300 per 
6 cocuncensne ee 
“ lease of rolling stock, 1 passenger 
car and 1 loco. 8 mos., at 


—— 1,000 00 
4,900 00 
June 26. “ am’t of charges paid Consoli- 
dated B’k of London for com- 
missions on receiving and 
forwarding “1,105” bonds of 
the C., S. & C. R. R. Co.—say 
4553. 0.0, at 8490 gold ——— 2,709 70 
66881 —ñ̃ —— 325 08 
July 5.“ Smith, Baldwin & Co 525 00 
“ Saginaw Cuorier, &e————— 225 00 
$185,588 19 


By Mr. HAwxixs: 


Q. State from what the account was made up down to $163,534.18. 
From what source were these items obtained ? 
2186 A. From Mr. Richardson. I did not get all of it. 
Q. You don’t understand my question. I asked you from 

what source you got those items? 

A. From the company’s books. 

Q. At the time of the examination of that account by the board 
of directors were there any vouchers present before the board ? 

A. There were vouchers to the amount of $185,588.19. 

Q. In your last examination you spoke of a demand being made 
* rou by Mr. Richardson for the payment of these notes? 

Ves. 

Q. What offices in the company, at the time of that demand, did 
you hold? 

— I held the office of managing director and secretary, and also 
auditor. 

Q. Who, at that time, by the resolution of the board, was the 
chief executive officer of the — 

A. By a prior resolution, passed 11, 1875, the — di- 
rector of the company was made the executive officer of the com- 


pany. 
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Q. Has that resolution ever been reconsidered ? 

A. Never. 

Q. After the suit was begun on those notes against the company, 
did any officer from the sheriff’s office come to you with any process 
to get any property of the company ? 

Yes, sir; a deputy sheriff. 

Q. What was his name? 

A. Smith; he served me with papers from the court of common 
pleas showing—— 


The Court: Put in the papers. 


Q. What demand, if any, did he make on you? 
A. He demanded the surrender to him of the company’s bonds 
then in my possession. 
Q. What bonds of the company were then in your custody ? 
2187 A. These 2,974 1st-mortgage bonds. 
Q. What did Mr. Smith say in regard to those bonds at that 
time ? 
A. He said he came there with authority to attach them, and did 
attach them. 
Q. What did he do? 
A. The bonds were counted by him and by myself. 
Q. Where did he call? 
A. At 135 Broadway. 
Q. At that time that he called where were the bonds ? 
A. The bonds were in the vault under the Home Insurance Com- 
pany on Broadway. e a 
Q. A fire-proof vault? 
A. Yes. 
Q. How were they preserved there ? 
A. They were placed there by me for safe keeping. 
Q. In what shape were they packed ? 
A. They were in a chest or a large box in a large fire and 
burglar proof vault. 
Q. When Deputy Sheriff Smith made a demand on you for the 
bonds what reply did you make to him ? 
A. I first demanded from him the papers and asked by what 
authority he came there to levy upon the bonds. 
Q. Then did he show you any authority ? 
A. He did. 
Q. And after showing you this attachment, then what was done ? 
A. Then I demanded that the bonds should be counted before 
they were taken away, and that a proper receipt should be given by 
him to show that he had attached the bonds and taken them from 
my custody. 
Q. Were the bonds at the time counted ? 
A. They were. 
2188 Q. Who assisted the counting? 
A. Deputy Sheriff Smith — myself counted the bonds. 
Q. After the bonds were counted was any receipt given to you by 
Deputy Sheriff Smith? 
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A. Yes; I demanded a receipt and he gave me a receipt. 
Q. Have you that here? 
A. I have. 


Receipt Sag we by witness marked Exhibit 6 and put in evi- 
dence by Mr. Hawkins. It is as follows: 


N. Y. Common Pleas. 


BENJAMIN RICHARDSON 
against 
THe CicAdo, SAGINAW AND CANADA RAILROAD ComMPAXyY. 


This is to certify that I have taken from John A. Elwell, secre- 
tary of the Chicago, Saginaw and Canada Railroad Company, de- 
fendants above-named, two thousand nine hundred and seventy- 
four (2,974) first-mortgage bonds of the Chicago, Saginaw and 
Canada Railroad Company, each of said bonds being for one thou- 
sand dollars, by virtue of an attachment in the above-entitled action. 

Dated New York, August 11, 1876. 


JAMES FAY, 
Deputy Sheriff, 
Per C. H. SMITH. 
2189 Memoranda of Numbers of Bonds. 
50 bonds, No. 451 to No. 500, inclusive. 
66 66 501 40 66 550 66 


66 66 55 1 6 € 600 66 
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66 6 3651 46 6 3700 66 
66 66 3701 < «6 37 50 40 


a 
s 


: 
188 


888888888888888888888888 
8 8 
8 2 
8 8 


S8 S S S 8 8 8 
8 
— 
8 


2 
> 
— 
— 
— 

= 
— 
8 


— 


1000 BENJAMIN RICHARDSON 4 HENRY DAY, 4C., vs. 


50 bonds, No. 5751 to No. 4800, inclusive. 
66 66 4851 66 6é 4900 66 
40 6c 4951 éé 6 5000 60 
66 66 5001 66 66 5050 é6 
et és 5101 66 6s 5150 66 

5200 “ 

et 66 5301 tt 40 5350 66 

6 66 5351 4 66 5400 66 

40 L 5401 if I 5450 6 

6é 66 6001 66 I 6050 I 

1 66 6501 60 66 6550 6 


8888888888 


2190 1,800 bonds. 
39 “ No. 4812 to No. = inclusive. 
6 1 60 


1000 “ No. 1001 to No. = inclusive. 
6 78 66 
37 60 60 964 66 66 1000 I 
20 és I 781 66 66 800 IL 
8 1 
15 “ Nos. 145, 146, 148, 149, 150, 151, 152, 153, 
169, 170, 177, 178, 393, 394, and 395. 


2,974 bonds. 


Q. Were there any other bonds than those specified here attached ? 

1. sir; there were no other bonds in my possession; he took 
as I had. 

Q. That was all you had? 

A. That was all I had. 

Q. Have you any knowledge of any other than those being at- 
tached ? . 

A. I have not. 

Q. After you got this receipt from the sheriff what did the sheriff 
do with the trunk and bonds? 

A. He hired a horse and cart and took them away from there. 

Q. Was that on the day this receipt is dated, August 11? 

A. Yes; as soon as they were counted they were removed from 
my care. 

Q. Was — counsel, to your knowledge, retained by the railroad 
company in this suit of Richardson against the railroad company ? 

A. There was. . 

Q. What was his name? 

A. Richard Gwillim. 

The Court: Who retained him? 

A. I did. 

Q. Was the retaining of Mr. Gwillim as counsel reported by you 

to the board ? 

2191 A. It was. 5 


ASHBEL GREEN AND WILLIAM BOND, 40, ET AL. 1001 


Q. On what day? 

A. I think July 18. On the 18th July I was directed or advised 
to employ counsel, and I think on that day I did employ him, and 
we spoke to the directors that he was retained. 

Q. Were you present at the time that the 600 bonds held by Mr. 
Richardson as collateral were sold? 

A. I was not. 

Q. Were you at the time the 2,974 attached were sold ? 

A. I was not. 

Q. Were you at any time, and, if so, when, the private secretary 
or secretary of Benj. Richardson? 

A. Never. 

Q. Have you at any time, and, if so, when had you, been an em- 
ployee of his? 

A. Never in any capacity whatever. 

Q. The 600 bonds that Mr. Richardson held as collateral referred 
to in those resolutions that are put in evidence, have they, so far as 
you know, ever at any time from the dates they were delivered to 

r. Richardson as collateral been in the possession of the com- 

ny? 

- They have never been in the possession of the company. Mr. 
Richardson tendered to me once the collateral when he made the de- 
mand for payment of his notes, but he took them away again. 

Q. Were you at the meeting at St. Louis, Michigan, at the time 
Betts, Bower, and Richardson were there, when they went out to ex- 
amine the road? 

A. Mr. Betts has never been there, to my recollection. I was in 
St. Louis, Michigan, when Mr. Bower and Mr. Kelly were there. 
Mr. Betts was not there. 

Q. You were there on the occasion Mr. Bower and Mr. Kelly tes- 
tified in regard to? 

A. Yes. 
2192 Q. Did you hear any statements or admissions there by 
Richardson as to having given them the preference over him- 
self as to the payment of all their claims against the company ? 

A. I did not hear any such conversation. 

Q. Did * go with them out when they examined the road ? 

A. I did. 

Q. Were you with them at the hotel before going out there? 

A. I was in their company at the hotel. 

Q. Who drew the resolution passed by the board just before the 
adjournment on Oct. 11, 1875, relating to the deposit of the notes 
with Betis? ‘ 

A. That resolution was drawn on the 10th of October; it was 
drawn and offered by Mr. O’Byrne. 

Q. Have you the original resolution as he drew it? 

A. Yes, sir. 


Witness produced paper, which was marked Exhibit 7, and put in 
evidence by Mr. Hawkins. 
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Q. Is this the resolution that we have already put in evidence as 
next to the last one passed on the 16th ? 

A. I think you put in evidence the last resolution of the 11th ; 
that is among the first resolutions on the 16th of the recess. 

Q. Read the last resolution passed on the 16th except the one to 
adjourn, Exhibit 7. 

A. “On motion of Mr. O’Byrne, it was unanimously resolved that 
inasmuch as John F. Betts has executed his two promissory notes, to 
wit, one at 12 months from October 11th, 1875, for $11,111.11 and 
one at eighteen months from said October 11th for $11,111.11, and 
that Richard Penniston has executed two like notes of same date 
and amount, and that John Bower and Company have also executed 

two notes of like amount and date, all of said notes being 
2193 part of their contributions to the company; and whereas the 

parties so contributing desire to have a settlement concluded 
between J. H. McChesney, late financial agent of the company, and 
this company: be it therefore resolved that the above-executed 
notes be deposited in the hands of John F. Betts as _ trustee of the 
company, to be delivered to the treasurer when a settlement is made 
with the said McChesney and the delivery of all the bonds in his 
hands to the company unsold or negotiated for and any other un- 
settled business not now known to the said Betts, Bower, and Pen- 
niston fully settled and adjusted.” 


Resolution put in evidence by Mr. Hawkins. 


Q. What time on the day of the 16th was that resolution passed ? 

A. I think, as near as I can recollect, it was after dinner or in the 
afternoon of the 16th. 5 

Q. About what hour? 

A. Possibly about 2 Oo clock on Saturday, the 16th. 

Q. What business did the board do after that resolution was passed 
before adjourning? 

A. The treasurer and Mr. Betts adjourned into an adjoining room 
for the purpose. 

The Court: The question is what the board did. 

A. Witness: That was part of the board business. The members 
of the board sat around on their chairs talking to one another, but 
transacting no business. The treasurer was directed to deliver to 
Mr. Betts 200 of the first-mortgage bonds of the company, and Mr. 
Betts delivered to the treasurer one-third of the amount of notes 
agreed upon to be delivered to the company, held in escrow two- 
thirds or $66,666.66 of notes, and 133 bonds of the company, to be 

held in escrow until the final delivery of the whole thing. 
2194 *. _— that all was completed what did the board do 
en! 

A. The board passed a resolution to adjourn. 

Q. Was this Exhibit L presented to you for signature before or 
after this O’Byrne resolution and the disposition of the bonds and 
notes just testified to? 

A. This was handed to me late in the afternoon and while I was 
very busy. 
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The Court: As I understand the witness, he said that after the 
bourd adjourned in the evening and when he was writing off the 
resolutions on legal cap so as to put them in the minutes that was 
handed to him. 

Witness: Those are the facts. 


Cross-examination by plaintiff’s counsel. 


Q. How long have you known Benjamin Richardson ? 

A. I have known Mr. Richardson nearly four years. I should 
judge from between three and four years. 

Q. Did you know him when you were in the shipping business? 

A. No, sir; I did not. : ; 

2. What was your business when you were in the shipping busi- 
ness? 

A. As I said, I was a partner of Ryberg, Pentz & Co. Our ship- 

ing business was to make cash advances on ships for crews, clear- 
ing vessels in the custom-house, attending to notarial business, mak- 
ing marine protests ; all of that sort of thing. 

Q. What was the principal part of that business? 

A. The principal part of business was in shipping crews, clearing 
at the custom-house, and making cash advances for vessels on out- 
ward-bound voyage, foreign and domestic, and also for making cash 

advances for crews on the arrival of the ships here in port. 
2195 The Court: That is, advancing the crews the money in 
going away and paying them off when they got here? 

A. That was the principal business. 

Q. Did you know Benjamin Richardson previous to the time you 
were in that business? 

A. I never saw him. 

Q. When did you first see him? 

A. I think it was in the fall of 73. I think in 1873 was the firet 
acquaintance I had with him. 

Q. Did you have any conversation with him regarding this rail- 
road prior to the agreement of March 31, ’75? 

A. Yes, sir; 1 did have a conversation with him, or, rather, he 
had with me. 

Q. Did he ask you to go into the road? 

A. No, sir; not at that time. 

Q. Had you consented in your conversation with him to the mak- 
ing of the agreement which was made with you on the 31st of 
March, 1875? 

A. I had partly consented, because I was asked by the president 
of the company. ö 

Q. The question is whether you consented in your conversation 
with him to the making of the agreement of March 31, 1875. 


Mr. Hawkixs: Which agreement do you mean—one between Mr. 
Elwell and Mr. Richardson or Mr. Richardson and the railroad 


company? a ; 
Witness: I was consenting with the railroad company or its 


officers. 
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Q. The question is whether you consented in your conversation 
with Mr. Richardson to the making of the agreement which you 
made with the company on the 31st of March. 

A. It was generally understood between him and me. We under- 
stood the terms of the contract. I was one of the consenting parties. 
He was the other. 

Q. Who first approached you on the subject of your being con- 

nected with this company? 
2196 A. Capt. Craw, president of the road. 
Q. Had Mr. Richardson ever spoken to you about it before 
Capt. Craw did ? 
. I think he did mention that Capt. Craw was in the city for the 


purpose. 
The Courr: That is not what he asked you. The question is, Did 
he first speak to you? 


Q. Read the 10th article of the agreement between the railroad 
company and Benjamin Richardson, dated March 31, 1875. 

A. “It is hereby mutually agreed that the said party of the first 
part shall simultaneously with the execution hereof enter into an 
agreement with John A. Elwell, of the city of New York, that he, 
the said Elwell, in behalf of and for the benefit, interest, and ad- 
vantage of said party of the second part ”—— 

Q. Who is the party of the second part in the agreement ? 

A. Benjamin Richardson—* will go to and remain in Michigan 
during the construction and completion of said division of the road, 
said party of the first part tosuperintend the construction of said di- 
vision and to see that the provisions of the agreement, in behalf of 
said party of the second part are fully carried out and performed; 
and the party of the first part will at his own expense pay to the 
said Elwell for such services the sum of $2,500, and, in addition 
thereto, his personal expenses, it being understood that in the event 
of the said work not being completed within 90 days from the date 


thereof the said Elwell is to receive 200 dollars per week from the 


arty of the first part until the said division shall be completed, and, 
in addition thereto, his personal expenses; and in the event of a 
certain contract being entered into hereto, as provided by the 8th 
clause of this agreement, then the said party of the first part shall 
employ said Elwell in regard to said second contract upon the same 
terms herein mentioned.” 
2197 Q. Was that the origin of your connection with the rail- 
road company ? 

A. Yes, sir; that was the origin. 

Q. How long did you continue to act pursuant to those provi sions 
which you have read ? ' 

A. I think I have acted in that capacity ever since my connection 
with the road. I have been alone out there superintending and see- 
ing to the construction and building of depots, warehouses, and other 

Ings. 

Q. Read the last resolution, commencing on page 55 of the board 
of minutes—the Continental Hotel meeting. 
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A. “Qn motion of Mr. O’Byrne, it was unanimously resolved that 
the following preamble and resolutions be, and are hereby, ap- 
proved, ratified, end confirmed, to wit: Whereas the company did, 
on the Ist day of June last, execute to Benjamin Richardson, of the 
city of New York, a lease of the division of twenty miles of his con- 
tract for the purpose of securing the repayment of certain advances 
then made and thereafter to be made for the benefit of said com- 
pany, and did, on the 3d day of August, 1875, by its board of di- 
rectors, authorize a further lease of another division of twenty miles 
to said Richardson for security of further advances; and whereas 
the said Benjamin Richardson has consented to relinquish the se- 
curity so given and authorized to be given: therefore it is resolved - 
that in consideration of the surrender and relinquishment of the 
said Benjamin Richardson of the lease so given and authorized as 
above that it be, and hereby is, agreed on the part of the company 
that the said Benjamin Richardson be, and he iz hereby, appointed 
managing director of the company irrevocable and chairman of the 
executive committee, with power as chief executive officer of the 

company, until such time as he shall have been fully repaid, 
2198 principal and interest, for all moneys by him advanced and 

material and supplies by him furnished to and on account of 
said company according to the terms of such payment, as expressed 
in the lease or leases aforesaid, as if they were still in full force and 
continuance.” 

Q. Have you the original lease? 

A. I have not. 

Q. State whether or not this is a copy of it. 

A. It is somewhat similar, of course. I could not say from mem- 
ory whether this is a true copy, but from my recollection I should 
say it contains about the same provisions, as I recollect, in the first 

ease. 

Q. It corresponds with your recollection of the lease ? 

A. Yes, sir. 

Q. Did you ever have a power of attorney from Mr. Richardson ? 

A. Yes, sir; I have had a power of attorney. 

Q. When did you receive it? 

A. Some time prior to my going out to Michigan, in 1875. 
Q. How long did you keep it? 

A. I don't really recollect. 

Q. Did you ever return it to him? 

A. Yes. | 

Q. How long ago? 

A. I could not say; I have do definite recollection. 

Q. Had you returned that power of attorney on the 16th October, 
1875? 

A. No, sir; I had not. 

Q. Look at that paper, Exhibit L, and tell us what Mr. O’Byrne 
said to you when he handed you that paper at the Continental Hotel 
on the 16th October, 1875. 

A. He said Mr. Richardson had agreed to it. This was the agree- 
ment Mr. Richardson had consented to, as near as I can rec- 


— 
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2199 olleet, were the identical words, or words to that effect. I said 

to Mr. O’Byrne that I knew nothing about it. Mr. Richard- 
son had not said anything to me about any agreement that he had 
made with them. 

Q. Did you read that paper then? 

A. I took the paper up in my hand and glanced it over, about 
the same manner I glanced over the copy lease a moment ago. 
Did you read that paper before you signed it? 

I read it partly. 

What part did you read ? 

The first part of it. 

Where did you stop reading it? 

It was about the middle of it or thereabouts. 

W Designate, as near as you can, just where you stopped reading 
before you signed it? 

A. 1 read down to “ realize from the sale of the bonds,” and there 
I told him I knew nothing at all about any such agreement and 
handed it back to him. 

Q. You read this sentence: “I do agree with the parties above 
named, jointly and severally, that they shall receive repayment for 
all such loans and advances, principal and interest, out of the pro- 
ceeds realized from the sale of any of the mortgage bonds?” 

A. To the best of my recollection, that is as far as I went, when I 
handed the paper back to him. 

Q. Do you think you read “of the said railroad company in 

reference to any claim of indebtedness that now or hereafter may 
held by me against said company ?” 

A. I think not; I can’t state positively; that is my impression 
and the best of my recollection. I referred the whole matter to the 
party I thought was the person to decide that. 

Q. — did you, when you signed that paper, suppose it to 
2200 A. I supposed it was an agreement that Mr. Richardson 

had consented to different from tbe prior agreement, which 
is incorpoeated upon these records, that had been made in my 
presence between Mr. Richardson and all the Philadelphia parties. 

Q. Then did you suppose Mr. Richardson had consented to the 
agreement ? * 

A. I thought possibly, in conversation with Mr. Betts or Mr. 
Bower or Mr. Peniston, unknown to me or in my absence—I sup- 
posed so from the statement made to me by Mr. O’Byrne. 

Q. Did you then know, or suppose that you knew, of Mr. Rich- 
ardson’s having consented to any such agreement as you supposed 
this to be when you signed it? 

a, I supposed so only from representations made to me By Mr. 
yrne. 

Q. Were such representations made to you by any but Mr. 
O’Byrne ? 

A. I think one of the directors, one or two; one of them said 
“ves; that is all right.” 

. Then had you any other idea about this agreement than that 
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it was one which Mr. Richardson had himself consented to without 
your knowledge? 
: — I did not give the subject much thought, one way or the 

other. 

Q. Had you any idea about it? 

A. I presumed it was what Mr. O’Byrne represented to me; I 
can aay nothing more about it. 

Q. Did you sign this before or after you had handed it to those 
gentlemen—the paper that you brought from New York ? 

A. It was signed after I had given that paper to Mr. O'Byrne. 

Q. Did you sign any other papers in the name of Benjamin 
Richardson or his attorney upon that occasion ? 

A. I have no recollection of it. 

Q. Were any other papers handed to you to sign for Mr. Rich- 

ardson on that occasion ? 
2201 A. I can’t think of any now. 
Q. Is this your signature? 
A. That is my signature. 


(Paper Exhibit marked U for identification.) 


—. The paper marked Exhibit U poe to have been sworn to 
on the 21st of April, 1877, before J. Worden Gedney, notary public. 
Did oro to that paper before him that day? 

A. I did. 

Q. I did read to you a paragraph from this affidavit for the pur- 
pose of founding a question; I begun on page 10 of the affidavit: 
“ At the request of the board I came on to New York to ask Captain 
Richardson whether he was advancing pro rata with them, keepin 
his advance equal to theirs and no more, until the iron of the secon 
divison was bought and the division completed. He had alread 
advanced some $25,000 in excess of the Philadelphia parties, whic 
were first equal. Mr. Richardson agreed to this and gave mea 
memorandum to that effect, which 1 took back to Philadelphia and 
showed to O’Byrne; they agreed to it and made their notes for 
$100,000 to the order of the railroad company or its treasurer, I 
don’t recollect which, and were to deliver them to the railroad com- 

any as an advance of $100,000, and pay them as they fell due.” 
Ts that all true? 

A. That is true. 

Q. That memorandum to which you refer to, the paper which you 
exhibited on your direct examination and marked Exhibit 4? 

A. Yes. 

Q. O’Byrne then presented one, a scrawl or something, which I 
could scarcely make out, but he said it was simply an agreement 
such as he said Richardson had agreed to and which was in sub- 
stance what I have just stated; is that true? | 

A. Yes, sir. 
2202 Q. And asked me to sign it for Richardson. Is is true that 
when you signed that paper, Exhibit L, you believed it to be 
in substance what you have just stated in this affidavit? 
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A. I believe it to be in substance just as it was represented to me 
when the paper was submitted to me. 
Q. Answer the question. 


Question repeated. 


A. I don’t fully comprehend the question. 1 re 

The Court: You have stated in that affidavit what you believe 
1 it to be; is that true? 
ih A. Yes. ! 
| Q. Did you believe that this paper, Exhibit L, embodied an agree- 
ment which Mr. Richardson had made without your knowledge, 
and which was represented to you by Mr. O’Byrne, or did you 
lieve that it embodied the agreement which Mr. Richardson had 
put in the paper, Exhibit 4, and which you had brought with you 
from New York? 

A. I believe that it was an agreement that Mr. Richardson had 
consented to without my knowledge. 

Q. Then you did not believe that this paper embodied the agree- 
ment which Mr. Richardson had given you a memorandum of dt in 
0 New York ? 
| A. No, sir; I never so stated. 

Q. Then what do you mean when you say in this affidavit, 
“ O’Byrne then presented to me a scrawl of writing, which I could 
scarcely make out, but he said it was simply an agreement such as 
he had said Richardson had agreed to, and it was in substance what | 
| I have just stated ?” , 


— 


A. Unless I can explain the connecting links of this L could not att « 
answer. * 

. You have stated in this affidavit that at the request of the 
board you came to New York to ask Captain Richardson whether 
| he would advance pro rata with them—that is, the Philadel- 
| 2203 phis parties—keeping his advances equal to theirs and no 
| more, until the iron of the second division was bought and 
| ‘the division completed. You stated in your direct examination 
| that you brought from New York the paper, Exhibit 4, signed by 
| Mr. Richardson, and handed it to Mr. O’Byrne, and you here state 
that Mr. O’Byrne handed you Exhibit L and said it was simply an 
| agreement such as he and said Richardson had agreed to, which 
| was in substance what you have just stated in this affidavit—that is 
| to say, that it was in substance the agreement which Mr. Richard- 
| son made in New York? 

A. Oh, no; I did not so mean. 

Q. Is that true? — 
| A. Not as you explain it. . 

| Q. Did you suppose this paper, Exhibit L, when you signed it to 
be anything other than it really is? 

A. I did, most assuredly. 

| Q. Did you suppose it contained any of the provisions which it 
| does not contain 7 

| A. Yes, sir. | 

N. What provisions did you suppose it contained which it does 
no 
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A. My supposition and my conviction and the thing that oper- 
ated = my mind in signing. 

Q. That is not answering the question. 

A. My supposition was that these 200 bonds 


The Court: Tell us the condition. 

Witness: I sup it contained provisions for the absolute right 
and power of the Philadelphia parties or Mr. Betts, as the trustee, to 
sell and dis of the 200 bonds that were then delivered, Mr. Rich- 
ardson not being there, I supposed might have consented that such 
should be the case prior to the agreement. 

The Court: That is nota condition. Tell the counsel any 

2204 other condition that you suppose that contained and state a 

condition, but don’t argue what you thought of this, that, or 

other thing. There is a paper and you are asked what conditions 

you supposed were in that paper, not what Mr. Richardson thought 

and not what you thought, but what you thought was on that paper, 
not why you thought it. 


Q. Was there any other condition which you supposed that paper 
contained except what you have stated ? 3 

A. At this stage I handed—— 

The Court: You are not asked that. You have stated one pro- 
vision which you have supposed to have been in that paper which 
was not; did you suppose there was any other condition ? 

A. I don’t think I supposed there was anything else, beeause 

The Court: No matter about the cause; don’t reason. Was there 
any other provision in this paper that you supposed at the time of 
signing was not there? 

A. The whole clause, I should say. 

Q. Read the part you thought was not there. 

A. “I undertake to wait until they have been fully repaid out of 
the proceeds of the sale of unsold bonds before recovering anything 
therefrom on my own account.” 

Q. Anything else? Read everything you thought was not there. 

A. “ That they shall receive repayment for all such loans and ad- 
vances, principal, and interest, out of the proceeds realized from the 
sale, if any, of the mortgaged bonds of said railroad company in 
preference to any claims or indebtedness now or that may be here- 
after held by me against said company.” 

Q. Do you now say that at the time of the signing of the paper 

you supposed that the following was not a part of it: “ Out of 
2205 the proceeds realized from the sale of any of the mortgaged 

bonds of said railroad company in preference to any claim 
or indebtedness now or that may be hereafter held by me against 
said company. I undertake towait until they have been fully repaid 
out of the proceeds of the sale of unsold bonds before receiving any- 
thing therefrom on my account.” 

A. Yes, sir. . 

Q. Is there anything else in that paper which you at the time of 
signing it supposed was not there ? 

A. I should say not. 

127—181 
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Q. How much stock did you own in the corporation ? 
A. 25 shares. 
Q. From whom did you get it? | 
A. It was transferred to me as portion of the stock that was to be 
given to Mr. Richardson. J 
Q. Have you — Mr. Richardson ſor it? 
A. No, sir; I have not in cash. 
Q. How much stock did Mr. Ambrose have in corporation? | 
A. To the best of my recollection, 5 shares. c 
i: Q. How much did Mr. Ham have? 
it A. I don’t remember; I think about the same number—5 shares. 
| Q. Was their stock also transferred to them by Mr. Richardson? 


Objected to by Mr. Hawkins on the ground the stock book will 
show that. 


———— — ee 


Q. Did the corporation have a stock ledger ? 

A. It had a stock and transfer book, not a ledger. 

Q. Stock certificate book and transfer book ? 

A. Yes. 

Q. Have you those with you ? 

A. No, sir. 

Q. Do you know from whom Mr. Ham received his? 


Objected to by Mr. Hawkins because the stock book will 
2206 show; objection overruled. Defendant Richardson excepted. 


A. Mr. Richardson made an assignment. 
The Court: Do you know from whom he received it? a 
A. I can only sup so. 5 i 

Q. Did you sign the certificate which went to Mr. Ham ? 
A. I had to sign it as secretary. 

Q. Do you know from whom that stock came to Mr. Ham ? 
A. It came by transfer of one certificate for another. 

Q. From whom was that transfer? 


O Objected to because that is a matter of record; excluded. Defend- 
ant Richardson excepted. 


Q. Turn to page 71 of the minute book and read the last para- 
graph on that page. 

A. On motion, it was resdlved that the transfers of ten shares of 
stock of the company from Benjamin Richardson to B. F. Ham and 
J. W. Ambrose—that is to say, 5 shares to each—be, and the same is 
* sanctioned and approved. 

Q. Did you ever know of either of them having any other stock — 
than that? 

A. I do not. ° 
| Q. Do you know whether Mr. Richardson ever paid the company 
for the stock that he had ? 

We. A. I know that he has paid a good deal of money to 

| The Court: Do you know that he ever paid any money to the 
company for the stock he had ? 

A. I do not know of my own knowledge. 
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Q. Did the —2— receive any money from any one for stock 
during the 3 of your connection with it, to your knowledge? 
No, sir. 
2207 Q. How much stock in the company did Mr. Cooper have? 


Objected to, because the records will show. 


Q. Have you a record in that minute book ? 

A. There is a resolution showing a transfer of a certain number 
1 of shares by various parties, by the Philadelphia parties and Mr. 
| Richardson. 

Q. Read the transfer from Mr. Richardson to Mr. Cooper. 


Mr. Hawkins objected to a fragment of the sentence being read 


The Court: When they read that you can ask him to read every- 
thing. 


A. (Page 68.) “On motion, it was resolved that the following 
transfers of stock be, and the same are hereby, authorized on the 
books of the company, to wit: By John F. Betts, 340 shares to Cath- 
arine O’Byrne; by John Bower & Co., 340 shares to Geo. A. Reed ; 
by Richard Penistan, 350 shares to John Mansen; by C. T. Dedrick, 
200 shares to John P. Kopcock and 40 shares to C. T. Dedrick, and 
by Benjamin Richardson, 1,195 shares to Joseph Cooper; 10 shares 
to P. W. Boyan; 10 shares to A. L. Fouch; by John A. Elwell, 20 
shares to Juseph Cooper.” 

Q. —4 left you only 5 shares in the company ? 

A. Yes. 
| Q. Do you know whether Mr. Cooper paid anything for the stock 
which was transferred to him? 

A. I have no means of knowing. 

Q. Do you know? 

A. I do not. | 

Q. Have you ever held any of the bonds of this company ? 

A. I have. : : 

Q. How many and during what period ? 

A. I have held 5 bonds of the company as a collateral. 
2208 Q. As a collateral to what? 
A. Moneys due to me for services rendered. 

Q. From whom did you receive those? 

A. From the treasurer, Mr. Ferry. 
| Q. For how much were they collateral ? 

A. I could not give the exact amount; it was between $1,000 and 
= 82,000, as near — can recollect; perhaps about $1,500. 
Q. You are now the lessee of this road from the receiver? 
A. Yes, sir. 
Q. Who furnishes vou the money to operate the road under that 
term ? 

A. I do myself. a 
0 Q. You don’t receive any assistance from Mr. Richardson in op- 
erating that road? 

A. Not to the value of one cent. 


1012 BENJAMIN RICHARDSON 4 HENRY DAY, àc., vs. 


Q. I call your attention to the meeting, the minutes of which are 
to be found on page 70 of the minute book, date of June 7, 1876; 
by whom was that meeting called ? 

A. That meeting, to the best of my recollection, was called by the 
president. I issued the notices to all of the directors. I think the 
notice was signed by order of the president, John A. Elwell, secre- 


tary. 

6 Do you remember that you signed the notice John A. Elwell, 
secretary, by order of the president? 

A. I am not quite positive on that subject. 

Q. Do you remember sending the notices? 

A. Ves, sir. 

Q. Did you send them yourself? 

A. I did. 

Q. Did you mail them yourself? 

A. I did ; those I sent by mail. 

Q. You deposited them in the post office yourself? 

A. “aa - ; 3 

Did you prepay the postage on them 
2209 A. 1 — in all eases. 5 
Q. Turn to the meeting of July 8th; how was that meet- 
ing called? 

A. That was called in obedience—— 

The Court: How was it called? 

A. By the call of the directors ; it was an adjourned meeting. The 
board of directors adjourned to hold a subsequent meeting in the 
city of New York. 

. Turn to the meeting from which that was an adjourned meet- 
ing. 
A. “On motion, adjourned subject tu the call of the chair.” 

Q. That is the meeting of June 7th—where? 

A. At Grand Haven. | 

Q. Who is the chair referred to there ? 

A. Benjamin Richardson. 

. And that meetjng.adjourned subject to the call of Benjamin 
Richardson ? 

A. Yes; he was managing director. 

Q. Did Benjamin Richardson call this meeting of July 8th? 

A. He directed it to be called; I issued the notices. 

Q. Did * ie mail the notices yourself? 

8 — “ae? 

. Prepay the postage? 

A. Yes, sir. 2 

Q. Lou are certain of that? 

A. I think I went to Philadelphia to see Mr. Kelly prior ta that 
mecting ; I recollect I called on Mr. Kelly personally, asking him 
to be —— at that meeting. 

Q. Referring to this resolution, at this meeting of July 8, con- 
tained on pages 72 and 73 of the minute book, did vou give Mr. 


Richardson anything but the notes which you are there authorized 


to give? 


. 
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A. I gave him a copy of the resolution. 

Q. Did you give him anything else under that resolution ? 
2210 A. I gave him nothing else; I had no authority to give 
him anything else. 

Q. You are authorized there to execute and deliver to said Rich- 
ardson the promissory note or notes of the company in the amount 
of said indebtedness, with the accrued interest thereon, payable at 
such time as you may be able to agree upon with said Richardson. 
What time did you agree upon for the payment of those notes? 

* They were demand notes; he agreed to wait as long as he 
could. 

Q. Was there any time a upon between you and Mr. Rich- 
ardson for the payment of those notes? 

A. No definite time settled ; I asked for a long time. 


The Court: No matter what you asked. 
Witness: There was no specified time. 


Q. Did you under that resolution make any agreement or give 
any paper to Mr. Richardson other than the notes upon which Mr. 
Richardson brought suit and a certified copy of the resolutions? 

A. I gave him no other agreement or paper excepting the notes. 
Tomy knowledge and belief there were no other papers passed be- 
tween us. 

Q. Turn to the resolution on page 69. Was it also under the au- 
— 2 of that resolution that you gave these notes to Mr. Richard - 
son 

A. That gave me a general power. 

. You find there these words: The secretary is authorized to 
issue promissory notes of the company for the purpose of renewin 
or liquidating any of the present indebtedness of the company an 
to make the same payable at such time and place as he may deem 
it advisable.” 

A. Yes, sir. 

Q. What time did you deem it advisable to make the notes that 

you gave Mr. Richardson payable ? 
2211 A. I deemed it advisable to get the longest extension of 
time possible. 

The Court: That is not the point. Listen to the question. 


Q. At what time did you deem it advisable to make the notes 
which you gave Mr. Richardson payable ? 

A. I deemed it advisable to make the best settlement I could. 

The Court: That is not the point. You came to some conclusion 
and you did something. Now, he asks you what that was. 

Witness: I came to the conclusion, of course, under the resolu- 
tion that had been , to get of him the longest time. 

The Court: That is not what he asked you. You deemed it ad- 
visable to give the notes on demand? 

A. I did. 

Q. Do you know whether Mr. Richardson kept any books or not ? 

A. I don’t know. 
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Q. You made up this account which was before the board on the 
8th of July? 

A. I did. 

Q. be made it up from the books of the company ? 

A. I did. 

Q. Did Mr. Richardson present any account at that meeting other 
than this original that you have produced ? 

A. That was the account he produced. I had furnished it at his 


uest. 
a) When did you furnish it? 

A. A short time prior to the meeting. 

Q. How long prior to that meeting ? 

A. I could not tell you exactly how long; not very long. 

Q. A day or a week? 

A. Couple of weeks likely. 
2212 Q. Couple of weeks prior to that meeting you made up 
that account and furnished it to Mr. Richardson ? 

A. Yes. 

Q. By whose request? 

A. By his own request. He wrote me a letter requesting me to 
send him a statement from our books. 

Q. Who prepared the resolution upon page 72 of the minutes, be- 
ing the minutes of meeting of July 8th, beginning, “On motion of 
Mr. Ham, the following preamble and resolution were adopted?“ 

A. That I am not quite positive of. I might have filled it out 
myself. In many cases a director will offer a resolution and request 
the secretary to condense it—put it in form. 

Q. Do you recollect so doing ? 

A. I am not quite positive on that fact. 7 

Q. Do you remember whether or not the resolution beginning in 
the middle of the page was prepared before the directors came to- 
gether on tlie 8th of July? 

A. The draft might have been prepared without the amount 
in it. 

Q. Do you know whether or not it was prepared? 

A. I am not quite sure. 

Q. What is your best recolleetion? 

A. My best recollection is that a sketch was prepared, the amounts 
being in blank. 

Q. Do you know whether or not the second resolution, On motion 
of Mr. Ham,” being the last resolution beginning on page 72 and 
extending over to below the middle of page 73, was prepared before 
the directors came together on the 8th of July? 

A. I know it was prepared long before that—the main facts set 
forth in it. . 

Q. By whom was it prepared ? 

A. It was prepared in main by Mr. Meddaugh, of Detroit, Michi- 


gan. 

2213 Q. How long before that meeting did you know of the 
preparation of such a resolution ? 

A. Perhaps two months, or a little over. 


41 
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Q. Read the last resolution, beginning on page 74 of the minutes, 
being part of the minutes of July 8th. 

A. “On motion of Mr. Nims, the preamble and resolution were 
unanimously adopted, to wit: 

“Whereas the bondholder creditors of the company have -ex- 
pressed a desire that proceedings be taken to foreclose their mortgage 
security, in view of default in the payment of interest coupons more 
than six months due: Therefore— 

“ Resolved, That no objection be made on the part of the com- 
pany to any proceeding on the part of the mortgage trustee to en- 
force the mortgage security in any action therefor, and that a cer- 
tified copy of this resolution shall be furnished to the said trustees - 
and shall be a sufficient consent on the part of the company to the 

ranting of the usual order in such case by any court of competent 
Jurisdiction for the appointment of a proper person to take posses- 
sion of the property covered by said mortgage in accordance with 
the rules and practice of such court.” 

Q. That resolution was presented and adopted at the same time 


at which the notices were ordered to be given to Mr. Richardson? 


A. It vas. 
Q. Where was the demand for the payment of those notes made 
upon you? 
A. At 135 Broadway, New York. 
Q. When? : 
A. July 17th. 
Q. At what time in the day? 
A. I think it was about one o’clock in the — 2 
Q. Was Mr. Richardson’s office at 135 Broadway ? 
A. He used to come in. 
2214 The Court: The question is, Was his office there? 
A. I don’t know of his having any office there. 
Did he not make it his headquarters down-town ? 
. Yes; he came there quite often. 
. Had letters addressed to him there? 
Yes. 
Got his mail there regularly? 
. Occasionally letters would come there. 
= made appointments to.meet people there? 
es. - 
Had a desk where he sat there? 
No; he sat at one of my desks. 
. Habitually ? 
When he was there. 
When did Mr. Richardson first come to that office on that 
day—the 17th of July? 
A. I don’t know that he was there prior to that time. 
Q. Did he come in about one o'clock ? | 
A. I think about one. 
Q. And demanded the payment of those notes ? 
A. Yes. 
Q. How long was he there? 


rororo 
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A. He did not stay there long. 
Q. Give me, as near as you can, how long he was there. 
A. He did not stay any longer than any other business man 


would have that had just come in to make a presentation of notes. 


I don’t suppose he stayed there five minutes. 

Q. When did he come back again? 

A. I don’t recollect of his coming back at all that day. 

Q. Was the summons and complaint in the action Richardson vs. 
The Company served upon you? 

A. It was. 

Q. On what day? 
2215 A. I think about 4 or 5 o’clock on the same day, in the 
afternoon. 

Q. Who served it? 

A. I recollect the names of the attorneys. My impression is it 
was Mr. Dickerson. 


Redirect by Mr. HAWKINs: 


Q. You were asked by the counsel in regard to that resolution 
prepared by Mr. Meddaugh. When was that prepared ? 
_ A. It was prepared on the 20th day of April, 1876, in the even- 
ing. 
Q. At what place? 
A. At the office of Mr. Meddaugh, counsellor-at-law. 
Q. On what page is that resolution ? 
A. Pages 72 and 73. 
Q. That was the one you say was prepared, where? | 
A. At the office of E. W. Meddaugh, of Bank: block, Detroit, 
Michigan. 7 
Q. Was there at that time any meeting of the directors had 
there? 
A. The following day there was a meeting. 
Q. Was that draft resolution by him in any way before the board 
at that meeting ? 


Objected to because the minutes will show. 


Q. Was we arn of the resolution by Mr. Meddaugh in any way 
* — board at the meeting in Detroit? 
No, sir. 


Q. Was it before individual members of the board? 

Q. The resolution was before the creditors. Who were they? 

A. Mr. Betts and Mr. Kelly represented the Philadelphia interest 
and Mr. Richardson represented his own interest. I was also presi- 

dent of the meeting. ‘ 
2216 Q. Mr. Kelly at that time was a director? 
A. He was, and president of the company. 

Q. Do you know whether any copy of that was furnished to or 
taken by Mr. Kelly? 

A. Mr. Kelly or Mr. Betts, I think. Mr. Kelly had an exact copy 
verbatim, with the exception of the name of the Philadelphia parties 
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incorporated instead of Mr. Richardson; that one he drew for him. 

Q. Were the resolutions drawn substantially alike ? 

A. Yes, sir; they were fac-simile. 

Q. The only difference, one the Philadelphia parties’ names were 
put in and the other Mr. Richardson? 

A. Yes, sir. 

. At that meeting was there any informal understanding—if so, 
what—as to when those resolutions should come up before the board 
for formal action ? 


Objected to. 


Mr. Hawkins: I want to show it was understood the resolution . 
— be passed at a meeting to be held in Philadelphia or New 

ork. 

The Court: I don’t think that is material. 


Q. At the meeting at the time the Meddaugh resolutions were be- 
fore the board as to giving the parties notes and power to sell col- 
laterals was there any understanding, and, if so, what, as to where 
those resolutions should be passed by the board and where passed? 


Objected to; excluded. Defendant Richardson excepted. 
Q. Was it at that meeting of the board understood that these reso- 
lutions, drawn by Meddaugh, as to giving the creditors notes and 


with power to sell collaterals, should be passed by the board at a 
subsequent meeting to be held either in New York or Philadelphia? 


Objected to; excluded. Defendant Richardson excepted. 
2217 Q. Was there not, after that meeting of the board in Michi- 


i n, in April afterwards, a meeting held at Philadelphia? 
4. Yes 


Q. Wasn’t the meeting that was held at Philadelphia, after the 
April meeting in Michigan, the meeting which, at the April meet- 
ing, it was understood should be held ? 


Objected to; excluded. Defendant Richardson excepted. 


When this meeting was held in Philadelphia, after the April 
meeting, was it not understood, when the meeting came together, 
that it came together to act upon these resolutions? 


Objected to; excluded. Defendant Richardson excepted. 


Q. At this meeting in Philadelphia wasn’t action on these Med- 
daugh resolutions prevented by O’Byrne, a member of the board, re- 
signing, so as to break a quorum ? 


Objected to; excluded. Defendant Richardson excepted. 


Q. You say that you personally called upon Mr. Kelly in Phila- 
delphia and requested him to attend the meeting of July 7th. Was 


that the day ? 
A. We met on the 7th and adjourned for want of quorum, and 


we met again on the 8th. . 
Q. On your cross-examination I understood you to testify that a 
12181 
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day or two before the meeting on the 7th you went to Philadelphia 
and called upon Mr. Kelly, the president. 

A. I did. 

Q. — notified him of that meeting? 

A. I did. 

Q. And requested him to attend? 

A. I did. 

Q. What did he say ? 
2218 A. He said that he would not come; that he made his 
mind up that he would not attend any more board meetings. 

Q. Did you, at that interview, tell him that it was proposed to 
bring before the board at this meeting to be held in New York the 
Meddaugh resolutions ? 


Objected to as leading and immaterial; excluded. Defendant 
Richardson excepted. 


Q. At the time you called upon Mr. Kelly in Philadelphia and 
notified him of the meeting of July 7th in New York did you give 
him any information, and, if so, what, as to the business to be brought 
before the board on July 7th ? 

A. My impression is I did. 

Q. State whether or not that information which you gave him 
covered these Meddaugh resolutions. 


Objected to as leading; excluded. Defendant Richardson ex- 
cepted. 


Q. State what that information was that you gave to the president, 
Mr. Kelly, as to the business to be brought before the board meeting. 

A. We had a 

The Court: Don’t discuss it. 

Witness: I could not give any statement without—— 

Q. You can state what you told Kelly about what business would 
come before the board. 

A. We rehearsed the matter that we had 

The Court: That won’tdo. Can’t you tell in substance what you 
told Kelly about what would come before that — 

A. I spoke of all the matters that I supposed would likely to come 
up before that meeting. 

The Court: Can you tell us now, from your recollection, what 
you spoke of? 

A. Yes. 
2219 Q. The Court: Do so. 
A. I spoke of the foreclosure that had been talked about ; 

I spoke about the advisability, instead of doing it, for Mr. Richard- 
son and the Philadelphia parties to unite together and contribute 
their moneys, according to their first understanding, and go on with 
the enterprise. The matter of notes to be given to the respective 
parties was well understood. 

Q. Did you talk it all over? , 

A. I think I referred to the resolutions that had been drawn by 
Mr. Meddaugh. 
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. And he had a copy? 

A. He or Mr. O’Byrne, one or the other, had these papers. They 
passed between them constantly ; they were in my hands at times; 
— — Mr. Kelly had them, and at times in the hands of Mr. 

yrne. 

Q. In response to that information as to what would come before 
the board, what did Kelly say ? 

A. He said he had made up his mind not to meet the board ; that 
he would not comme. 

. Did he state anything as to further board meetings? 

A. He stated in a general way that he would not meet with the 
board ; would not attend their meetings. 

Q. Did he limit it to that meeting, or was it in general? 

A. It was in a general way, as if he would not attend any meet- 


ngs. 
Q. When was the first twenty miles of road to which that $100,000 

contract with Richardson relates completed ? 

A. It was completed in December, 1875. i 

Q. When was the $100,000 to which this contract relates all ex- 
pended ? 

A. I don’t recollect the date. It was expended prior to July 5th 
or 6th, 1875. 

Q. But the other twenty miles was not finally completed until 

December, 1875? 

2220 A. No. 

Q. This contract about the $100,000 (exhibit-in evidence) 
refers to Richardson taking another contract with the railroad com- 
pany to complete the next twenty miles. Do you know whether he 
ever did take the other contract or not? 

A. No other contract was taken or given. 

Q. When the twenty miles were completed and the $100,000 en- 
tirely expended was not then this first contract ended ? 

A. To all intent and pu 

Q. You were asked by the counsel on cross-examination in regard 
to a power of attorney. I don't wish for the contents of that power 
of attorney; I simply want to know to what, in general, that power 
of attorney related ? 


Objected to; excluded. Defendant Richardson excepted. 


Q. Were any of these exhibits that are in evidence, and, if so, 
which ones, that appear to be signed in Richardson’s name by you 
as attorney signed under that power of attorney ? 7 

Objected to; excluded on the ground the witness has been full 
examined as to it on his direct examination. Defendant Ric 
son excepted. 


Q. In your direct examination I understood you to say that you 
never, since this agreement (Exhibit 3) was executed and the corre- 
sponding agreement by which you went into the employ of the rail- 
road company—that you had acted under this agreement. Did you 
inean to say that? 
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A. No, sir; I meant that I have been out there ever since—in 
Michigan—attending to the railroad up to the time of its going into 
the hands of the receiver. 

. And your duties and authority under this agreement, 
2221 Exhibit 3, and the corresponding agreement there referred to 
between you and the railroad ended when? 

A. About December, 1875, when the first division was completed 
by the laving of the iron and the ballasting of the road-bed. 

Q. You were questioned on your cross-examination as to the state- 
ment in the affidavit, “ O’Byrne there presented to the meeting a 
scrawl of writing which I could scarcely make out, but he said it 
was simply an agreement such ashe had said Richardson had agreed 
to, and it was substantially what I have stated ;” is it not what took 
place in regard to that matter fully stated in the affidavit? 

A. It is not fully stated. 

Q. Have you substantially stated what took place on the signing 
of Exhibit E in your testimony given on the stand here? 

A. I think I have; may I make an observation? 

Q. Yes. 

A. I was requested to mark in pencil on that Exhibit L the pre- 
cise words where I stopped reading. I have done so, to the best of 
my recollection; under my oath I could not say that is the last 
word ; that is my best recollection. 

Q. When that Exhibit L first was presented to you, while you 
were writing up the minutes of the meeting, wasit in its present hand- 
writing or was it in the handwriting of Mr. O’Byrne? 

A. I have been trying to charge my mind back to the time and 
the occurrence. My impression was that Mr. O’Byrne‘had drafted a 
paper of which this is a copy. These are light impressions, and yet 
under my oath I could not say that Exhibit L is the identical paper, 
but my impressions are that the draft was made by Mr. O’Byrne. 

Q. In your cross-examination you were asked as to what you had 

agreed with Richardson as to the time the notes given under 
2222 that resolution should be. Will you state what time you asked 
Richardson to accept from the company r 

A. I asked Mr. Richardson to make the time as long as possible, 
giving my reasons. 

Q. As an officer of the company at the time these notes were — 
did you know how long these sums had been due to Mr. Richard - 
son? 


The Court: You have gone all over that. I exclude that on the 
ground whether the advances had been made or the money was due; 
one day or one year made no difference. 


Defendant Richardson excepted. : 


Q. At the time this action of Richardson — the railroad com- 
pany was commenced what office of the railroad company was en- 


titled to the custody of the bonds of the railroad company ? 


Objected to as inimaterial. 
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Mr. Hawkins: I want to show they were rty in his custody ? 
The Court: No one denies that. N * * 


By plaintiff’s counsel: 


Q. Is that your handwriting ? 
A. Yes, sir. 

Q. You sent that to Mr. Kelly ? 
A. Yes. 


Paper shown, marked Exhibit O, and put in evidence by plain- 
tiff’s counsel. See Exhibit O, at page 153 above. 


By Mr. Hawkins: 


Q. When was the next meeting of the board after the date of the 
letter August 14, 1876? 
A. August 16. 
Q. Was Mr. Kelly notified of that meeting of August 18th? 
2223 A. Yes, sir; that is, I think, the paper, Exhibit O. 
Q. Did he attend that meeting? 
A. He did not. 


By plaintiff’s counsel : ' 


5 8 you send any other notice to Mr. Kelly after August 
14th 

A. I have no recollection of sending any other. 

Q. You have no recollection of sending any other notice of the 
meeting of August 18th to Mr. Kelly than the letter that has been 
shown vou, Exhibit O? 

A. No, sir. 

Q. That was the last communication to Mr. Kelly before the meet- 
ing of August 18th? 

A. Yes. 


By Mr. HawkIss: 


Q. Did I understand you to say that you sent no farther notice of 
all of the meetings? 

A. This refers to that meeting of August 18th. 

Q. But the future meetings held by the board you notified Kelly 
regularly by letter? 

A. Yes, sir. 


By plaintiff’s counsel : 


Q. You sent no other communication to him for the meeting of 


August 18th? . 

A. That was the last one. I sent one prior to the 14th. This one, 
Exhibit O, was the last one 1 sent for that particular meeting. 

Q. Did you give Mr. Kelly notice of the meeting of August 18th ? 


Objected to. 


The Court: You must prove by Mr. Kelly the receipt of this 
note. 
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Q. Did ey mail a notice to Mr. Kelly of the meeting of August 
18th ? 
2224 A. I mailed a request for Mr. Kelly to call a meeting, ask- 
ing him to name the day when to call it and where to hold 
it. I suggested it might be held at my office. I asked Mr. Kelly, 
as the president of the company, to fix a day for the holding of the 
meeting; the letter shows the object of the meeting. 
Q. Did you receive an answer to that? 
A. I received an answer to my second letter, not to the first. 
Q. Have you not that answer here? 
A. I have not. 
Q. Was there or not any notice mailed to him of that meeting of 
the 18th? 
A. I have no recollection of any other. 


BENJAMIN RicHarpson, called by Mr. Hawkins, being sworn, tes- 
tified as follows: 


I reside at 265 West 43d street, and have resided on that block 40 
years; I am one of the defendants in this action. 

Q. Where is your office in the city of New York, and where has 
it been for many years? 

A. At my own house on that block. 

Q. Have you any down-town office ? 

A. I have no regular down-town office. I have the Union Pacific, 
Eugene Kelly & Co., bankers, and a friend in New street, and stop 
to get letters at all of those places. I receive 19 out of 20 letters at 
my house. 

Q. You have not had any office for the last five vears'? 

A. No; nor the last 10 or 40 years; I have no office anywhere else 
but my house. 

Q. When did you first become acquainted with this railroad com- 

any? 
r * As to dates I am absent; it was in the winter, I think, of 1874, 
but I may be mistaken about the date. I had some papers but they 
are at home. : 
2225 Q. Do you recollect the circumstances of the railroad ob- 
taining $100,000 of you about March or April, 1875? 

A. Yes, sir. 

Q. In connection with that advance of $100,000, who first sug- 
gested the employment by the railroad company of John A. Elwell? 

A. Captain Craw. 

Q. Who was he? 

A. He was then the president of the road, and had been intro- 
duced to me by a man named McChesney, who had solicited me for 
several months to make this loan. I told him it was impossible for 
me to do it; I had too much already to attend to. I could not go to 
Michigan, and he suggested, as I knew Elwell, that he could go out 
and — would not interfere with my business at all; he could go and 
see the iron laid for me. 

Q. In case you would make the advance of $100,000 to the road, 
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what, if anything, did Captain Craw say to you as to the railroad 
employing any one to superintend the expenditure of that money 
and the laying of the iron? 


— * to as leading; excluded. Deſendant Richardson ex- 
cepted. 


Q. State how you came to have anything to do with this road. 

A. Some time, I think, in December, 1874, Mr. McChesney, with 
whom I was acquainted, had solicited me to come to the Astor 
House to see him, and to introduce me to Captain Craw and a man 
named Stevens, who had millions to be made in Michigan. I went 
there on that evening, and they were busy packing up a lot of bonds 
to take to Europe, and he introduced me to them that I might put 
any money into these two gentlemen’s hands for speculation in land, 
buy the land, and it would be perfectly safe, but he did not say any- 

thing about the road until he heard further from England 
2226 about going into the road, but I was to go into the lands. I 
gave my notes and cash to the amount of $29,000 to these 

two sweet individuals. 

The Court: That is, to Craw and this other man? 

A. This other man, the president of the road, and the contractor. 

Q. That was in regard to land? 

A. That was in regard to land. Then Mr. McChesney sailed the 
next day, I presume, with the bonds; I saw him pack them up. 
This Captain Craw and Stevens came to my house from time to time. 
I was down in bed for a month with the rheumatisin. They solicited 
me and the notes were made on my bed. I gave a check of $5,000, 
and then the notes, which made it up to $29,000. After I got up 
different ones began to see how foolish I was. I knew what I had 
done with these here men, and they solicited me to do something 
about it, and a Professor Sawyer, who was a chum of McChesney’s, 
came from Chicago, and he said I know this man Stevens, and I can 
bring them to bear, and I will telegraph out there and have them 
come on immediately and get back your notes; but in the mean- 
time they had pa one of the notes of $6,000; the other notes [ 
got back; the other $11,000 I never got back; it was never put into 
the road at all. Then Craw solicited me to get some one to go out 
with me, and I got Col. Elwell to look at the road. 

Q. That is, this Mr. Elwell? 

A. Yes. I took him out on the road and we examined it all 
through, and it looked to me all ready; the road-bed we could not 
see; they took us on some portion ; told us it was all completed, but 
really after I got into it I found not a hundred feet of it was com- 
pleted. I knew nothing about any moneys in Philadelphia or any- 
where else which had been put in, never at all. It was my money. 

Then I agreed to put in the $100,000 in notes, in ten notes, 
2227 and Elwell was out there; he was to write me when the iron 
was delivered, but in the first place it was to be brought here 
in the city, and they went around and they sent such a number to 
my banker, Eugene Kelly, that he said: “Captain, those fellows 
will hunt me down about that very matter; the only way you can dois 
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to take up those notes; I am run down here with these Western fel- 
lows.” So finally he discounted the notes, and the money was left 
there subject to the order of Col. Elwell, but in place of that they 
drew that money there, the $95,000 or $97,000—the $100,000 less the 
discount, whatever it was. 

Q. That is, the railroad company drew it? 

A. Yes; they drew the proceeds of those notes, and the first inti- 
mation I had about it I got very uneasy about Craw or the iron, 
because I heard nothing about Craw for about two weeks; then it 
turned out that he had purchased the iron out West and settled up 
an old claim of $10,000 with a portion of my money with the iron 
company. It appeared he had made a contract some months or a 


year prior to that, and I became alarmed about it and I went out 


after awhile. They had then a portion of the iron. I had notice 
from the rolling mill that they would not deliver the iron until it 
was paid for; they had spent about $25,000 of this money for other 
purposes, a portion of which they sent to Daniel E. Sickles to pay 
for some sort of interest or other they claimed was owing him, and 
I could not get my iron, the balance of it, until I went to the Cleve- 
land Rolling Mill myself and paid them $25,000; that put me in 
$125,000. I got 100 more bonds—the first was 200 bonds—deliv- 
ered in the city of New York, which I placed in the Park Bank at 
the suggestion of Eugene Kelly; the others I brought here and put 
in that bank also; then I found out about Sickles, and heard some- 
thing about some Philadelphia concern; then I went and 
2228 demanded more bonds, and I got 300 more bonds, making 
600 in all, which I was to hold as collateral security; those 
were also put here in the Park Bank. 
Q. Those are 600 referred to in the three resolutions put.in evi- 
dence? 
A. Yes. 
Q. Were they delivered at or about the time the resolutions were 
? 


A. Yes, sir; they were delivered thereapon ; as to dates I don’t 
— to tell them; I have too much business on hand to keep 

ates. 

Q. When the first advance of $100,000 was made, what, if any- 
thing, did Craw, the president of the company, say to you about the 
road employing Elwell? , 

A. He told me that they would have him or any one else I had 
confidence in. I objected so much to giving in to it at all. He stated 
to me that there were three bankers in Europe ready to take the 
bonds; they only gave me these bonds to hold as collateral. 

The Court: The question you were asked was as to the employ- 
ment of Mr. Craw out there; he said he would employ any one you 
had confidence in? 

A. Yes; he suggested Elwell because Elwell had been out on the 
road with me. ä 
Q. When he suggested Elwell what did you say? 

A. I said I was willing so to do. 
Q. Is that the way Elwell came to be employed then ? 
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A. Yes; and the gentleman as secretary who got drowned on the 
steamer, Mr. Clinck. 

ne he was drowned whom did they then choose as secre- 
tary 

A. They then nominated and elected Col. Elwell in his place. 

Q. When was that contract, under which you advanced $100,000, 
completed ? 

A. I believe it was in April. 
2229 Q. I mean, when was the twenty miles of road, by the ex- 
penditure of the money, completed ? 

A. I could not answer that question, because it ran along a good 
while; it was late in the fall of that year. 

Q. Some time in the fall of that year? 

A. Yes. 

Q. That contract, I see, refers to the possibility of their leasing the 
next twenty miles to you. Was that ever done; did they ever — 
the second twenty miles to you? 

A. No, sir. 

Q. These various advances that you made, when were they to be 
paid back to you? 

A. They were to be paid back by the moneys received from these 
three bankers in London and Germany. 

2. ag the proceeds of the bonds sent to Europe? 

Ves. 

Q. I suppose there was nothing received from those bonds, then; 
when was the money to be paid back ? 

A. There was nothing at all; except that if they did not get the 
money from there they would go to New Haven and other places 
down East and raise the money like that (snap of the finger). 

Q. Was there any time when the money was to be paid back? 

A. There was no positive, absolute time, but it was expected to be 
paid back in about 90 days. 

Q. When did you resign your office of director and managing 
director of the railroad ? 


The Court: Is there any testimony going to be given by the other 
side on that point ? 
PLatintiFF’s Cousset: We have no testimony on that. 


Q. Has Mr. Elwell ever been your secretary ? 
2230 A. Never. 
Q. Has he ever been in your employ ? 
A. Never, except he exchanged a piece of property for me once, 
for which I paid him a commission. 
Q. That is, as real-estate broker ? 
A. Yes; some little piece; it did not amount to much. 
Q. In this city? 
A. It was in Plizabeth—land in Elizabeth—and it was because he 
lived there. 
Q. He was merely a real-estate broker in that, and got his com- 
mission ? 
A. Yes. 
129—181 
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Q. Those 600 bonds that you received as collateral security for 
your advance from the respective dates at which you received those 
bonds, have they ever been back into the possession of the com — y? 

A. Never; always in my possession in the bank. The 600 I held 
as collateral have always been in my possession until I offered them 
for sale, and then 1 carried them away with me. 

Q. They have always been in your possession until the receiver 
took them ? 

A. Yes, sir. 

Q. At the time you commenced a suit against the railroad com- 
pany, in July, 1876, where were those bonds? 3 

A. They were then in Eugene Kelly & Co.’s, where I kept them 
and the box with all my papers. 

Q. In what kind of a box were they? 

A. In a square or oblong tin box. 

Q. Who kept the key to the box? 

A. Idid. There were a part of them pledged to Eugene Kelly 
once, and then he kept my key. 

Q. You redeemed them afterwards ? 

A. Yes. 

Q. Do you recollect the circumstance of making a demand on the 

company for the payment of these notes? 

2231 A. I remember it very well. 


The Court: That point they certainly can’t make any proof on. 
You have — that abundantly, and I shall find exactly what 
Mr. Elwell has testified to on that point. 


What notice did you give to the company at the time of that 
demand—what took place? 1 

A. I notified them from time to time prior to that for several 
months that I must have notes, and there was a meeting of that kind 
by myself and jointly with the Philadelphia parties. 

Q. When you made the demand what took place? 

A. I made the demand for the money—tendered my bonds. IIe 
said he had not got the money and could not pay it, and I knew 
that very well. In relation to the notes we had a great deal of argu- 
ment about it whether they should be made on time or not. 

The Court: What you were inquired of is, when you went to make 
the demand that day what did you say? 

A. I demanded the money and tendered my bonds. He said there 
was no money in the treasury, and I knew that very well. I took 
away my bonds again and carried them down to Eugene Kelly's. 

Q. What did you say, if anything, in regard to selling the bonds? 

A. I told him I should sell the bonds as collateral and see what 
they would bring. 

Q. Then what did you say in relation to bringing suit on these 
notes! 

A. First, I inquired about auctioneers about selling those 600 col - 
lateral bonds at private sale. 3 
Q. When did you propose to sell them ? 
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Objected to. 


The Court: What did you do? 
A. A suit was commenced and I saw the man Smith, whom 
I believe is dead—I have never seen him since, anyhow—and 


he—— 
2232 Q. What did you say to Smith and what did Smith say to 
you as to the sale of the 600 bonds? 


Objected to; excluded. Defendant Richardson excepted. 


Q. Did you make any agreement with the special deputy Smith 
as to selling the 600 collaterals? | 

A. I did. 

Q. Was that agreement verbal or in writing? 

A. It was verbal. 

Q. When was that agreement made? 


The Court: That is immaterial. 
Q. State what that agreement was. 
Objected to; excluded. Defendant Richardson excepted. 


Q. State what, if anything, the special deputy Smith, whom you 
say is now dead, did with the 600 bonds in pursuance of the verbal 
agreement that you say you made with him? 


Objected to; excluded. Defendant Richardson excepted. 


The Court: I will allow you to prove what he actually did with 
them if he was present the morning they were sold. 

Mr. Hawkins: I want to prove what took place before the morn- 
ing of that sale in connection with this matter. 

The Court: That I haveexcluded. I will allow you to show what 
was done on the morning of the sale. 


Q. Did this agreement that you made with Special Deputy Smith 
— — sale of the 600 bonds that you held as collaterals ? 
A. It did. 
Q. What did vou do with the 600 bonds you held as collateral ? 
A. I brought them from Eugene Kelly’s on my shoulder to the 
city hall about the time of the sale—12 o’clock—and unlocked the 
box, and he took one out and held it up. 
2233 Q. When yon made this agreement with him was any day 
fixed, and, if so, what day, when the agreement was to be 
carried out? 


Objected to; excluded to. Defendant Richardson excepted. 


Q. State what this agreement was with the special deputy sheriff 
Smith as to selling the 600 bonds collateral. 


Objected to; excluded. Defendant Richardson excepted. 


Q. Where were these bonds on the morning of the sale? 
A. At Eugene Kelly’s. 

Q. Who held the key to the box ? 

A. I did. 3 
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505 * that morning of the day did you do anything in regard to 
them 


The Court: He said he brought the box on his shoulders to 
where the sale took place and the officer opened it. Is that so? 

A. Yes, sir. 

Q. What time the day was it that you brought the box up? 

A. Between 11 and 12 o’clock. 

Did you bring the box up to where this Smith was? 

A. I brought it up to where he was. 

Q. What did you do with the box when you got it there? 

A. I left it in the sheriff’s office. 

Q. Did you open it while it was there? 

A. I opened it and took out one and gave it to the sheriff. 

Q. When you gave it to the sheriff did you give him any direc- 
tions in regard to it? 


Objected to; excluded. Defendant Richardson excepted. 


Q. What did the sheriff do with the bond when you handed it to 
him? Where did he go with it? 
2234 A. Over into the vestibule of the city hall. 
Q. What time in the day was that ? 

A. About noon. 

Q. Who were there? 

A. John Davidson, my attorney, and there were a number of 
— persons. I don't know who they were; one or two I recog- 
nized. 

Q. How large a number of persons was there, should you judge ? 

A. I would say 40 or 50. 

Q. What did Smith do with this bond when he reached thé vesti- 
bule of the city hall? 

A. He made some funny remarks; 600 collateral bonds he offered 
for sale—one or the whole of the 600. 

Q. You mean giving the purchaser the option to take one or the 
whole? 

A. One or the whole; that is what he called. 

9. How many bids were there, so far as you recollect, at that 
sale 

A. There were several. 

7 What was the highest bid made per bond? 


Q. What did the sheriff finally do with that bond? 

A. He knocked them down to Benjamin Richardson. 

Q. Who was the highest bidder? 

A. Benjamin Richardson—myself. 

Q. After he knocked down that bond to Benjamin Richardson 
did he say anything, and, if so, what, as to how many the purchaser 
would like? ) 

A. Yes. 

Q. What did he say ? 
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A. He asked how many I would like, because he saw me and 
knocked it down to me. 

Q. What did you tell him? 

A. I told him I would like the whole. 

Then what did the sheriff say? 

2235 A. He and the lawyer figured up how much it came to, 
4 and then he went on and sold the others under the execu- 
ion. 

Q. At this sale of the 600 collateral was anything whatever said 
in regard to the execution ? 

A. No; they were sold as collateral. 


Plaintiffs’ counsel moved to strike out from the answer after no; 
motion granted. Defendant Richardson excepted. 


P Q. After figuring up what the 600 amounted to, what did he then 
0: 

A. Then he went on and sold the 2,974. 
Q. “ye under what authority did he say that he was selling 
those 

A. He sold them under the execution. 

Q. What did he say as to how many the — might take? 

A. The same as the previous 600, one or the whole, if I remember 
correctly. 

* * was the highest bidder at the sale of the 2,974 ? 

I was. 
2. At what rate were those sold! 


Q. And after they were knocked down to you what, if anything, 
did the sheriff say as to how many you would like? 

A. He asked me the question, as is ordinary in auctions, How 
many will you take? I told him the whole. : 

Q. When did you take away the 600? 

A. I took away the 600 immediately after the sale; I took them 
over to the Broadway Bank and left them there for awhile. 

Q. When were the 2,974 sold under the execution delivered ? 

A. It was a week or ten days after ; there was some dispute about 

the charge. 
2236 Q. Were you personally here in court when the plaintiff 
ve in evidence what purported to be a printed notice of the 
“ ** 574 bonds (notice annexed to Exhibit E)? 
Ves. 

Q. Did you ever see this notice before it came up here the other 
day in court? 

A. I have never seen it until now. 

Q. When was the first time that you ever had any knowledge 
whatever that such a notice had been given at all? 


Objected to; excluded. Defendant Richardson excepted. 


Q. Until the trial came on had you any knowledge or informa- 
tion whatever that any such notice had been given? 


Objected to; excluded. Defendant Richardson excepted. 
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Q. Have you ever seen the account of sales the original of which 
this is a copy (Exhibit E)? 

A. I don’t think I ever saw it. 

Q. Until this came out on the trial the other day had you any in- 
formation that such an account existed ? 

A. I had not; Davidson had charge. 

Q. Did you give notice of the time and place of the sale of the 
600 collateral bonds to the company ? 

A. I did. 

Q. While the 600 bonds held as collateral were up here at the 
court-house and city hall on the day of sale, excepting one bond that 
was handed to the sheriff, were you holding possession of the box 
and the remaining 599 ? 

A. I held possession. 

Q. When the sale was over did any one go with you when you 

went away and took the box away ? | 
2237 A. John Davidson went with meover tothe Broadway Bank; 
introduced me where I left the box. 

Q. — is where you put the box containing the 600 bonds? 

A. Yes. 

Q. Were you present in court when Exhibit L, signed by Benja- 
min Richardson, per John A. Elwell, attorney, was put in evidence? 

A. Yes, sir. 

Q. When was the first time that you ever knew such a paper as 
this existed ? 

A. Since the suit commenced. 

Q. Were you at any time, and, if so, when, informed by Elwell 
that after he went back from New York there at the time that. you 
signed that statement, dated October 14th, in regard to what you 
would do, that he had signed any paper whatever with your name, 
per himself, attorney, on getting back from Philadelphia? 

A. He never informed me of any such thing and I never heard 
anything of it. 

Q. Until it came up on the trial here? 

A. No. 

Q. Did you hear the testimony of Mr. Elwell wherein he said that 
O’Byrne, on presenting this Exhibit L to him to sign, told him, 
sr te — 1 you, Richardson, had agreed to it? 

I did. 

Q. What have you to say as to O’Byrne’s statement that you had 
agreed to such a thing as this? 

A. It was wholly untrue. 

Q. Was there any arrangement, and, if so, what, made by you at 
the time of that meeting in Philadelphia, except what appears on 
the resolutions passed when you were first present, and the 
2238 written paper that you signed and sent back to Philadelphia by 

Elwell, which has already been put in evidence here? 


Objected to as calling for a conclusion; excluded. Defendant 
Richardson excepted. 


Q. Did you hear the testimony of Mr. Kelly and Mr. Bower in 
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regard to what passed between you and them in Michigan at the 
time they were out there and looked at the road! 

A. I did not hear Mr. Bower’s testimony, but I heard Mr. Kelly's. 

Q. The testimony was, in substance, that you there admitted to 
each of them the substance of the agreement, Exhibit L; what have 
you to say as to that testimony of Mr. Bower and Mr. Kelly? 

A. I have to say that it was wholly false and untrue; that I never 
said or spoke any such in any way whatever. 

Q. In your conversation there about the road, in referring to the 
Philadelphia meeting, what was it to which you referred ? 


Tae Court: No; ask him what he did say. 
Defendant Richardson excepted. 


Q. At the time the board met here when your accounts against 
the railroad company were audited, July 8th, 1876, how long was 
the board engaged in examining and auditing your accounts? 


Objected to as irrelevant. 


The Court: You may ask who examined them. Your question 
assumes the board did it. 


Excluded. Defendant Richardson excepted. 


Q. At this meeting of the board what members of the board took 
part in the examination of your accounts? 

A. Mr. Ham, Mr. Ambrose, Mr. Nims, and Mr. Elwell. 

Q. Was the examination in the board meeting or outside of the 


board —s ? 
A. In the board. 
2239 . How long were these gentlemen at this board meeting 


in the examination of these accounts? 

A. I should say three and four hours, to the best of my recollec- 
tion. 

Q. In the complaint in this action there is a copy of a notice to 
Hon. Ashbel Green and William Bond, the trustees of the mortgage, 
to foreclose the mortgage; the notice is dated New York, July 8th, 
1876, when was that notice delivered to Green and Bond? 

—— Was he present? 


A. Yes. 

Q. You delivered the note? 

A. I did. 

Q. When was it? 

A. 1 don’t know the date; it was some time after that I took one 
of the directors with me. : 

Q. Can you state whether or not it was in the month of Sep- 
tem ber? 

A. I believe it was, because I know there was a great deal of delay 
in getting the parties together; the Philadelphia parties had agreed 
to send and Mr. Root had often spoken for these men in London; 
Mr. Root was away sick for some time, in the country; that made 
some delay. 
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Q. There is a memorandum here (showing paper) that seems to 
be in your handwriting; can you now tell the date when you deliv- 
ered that notice to the trustees of the mortgages” 

The Court: Can you state, except from seeing it there? 

A. I could not state as to the date; only I do say this, it is in my 
handwriting. ’ 

Q. On refreshing your recollection from this memorandum of 
your own, can you state when it was that you delivered that 


notice? 


The Court: He says he can’t state, except from that; he may 
read that memorandum as his own memorandum; I will permit 
him to read it. 


Q. Is this paper in your handwriting? 
2240 A. Yes. 
Q. When was it made? 
A. On the 13th; made at the time. 


By plaintiff’s counsel : 


Q. Do you remember making that paper? 

A. Ido; I am in the habit of making little memoranda of most 
all my affairs; they are extended all over creation, and I have to 
make little memoranda. 

Q. * do remember that you made that paper? 

A. I do. 


By Mr. Hawkins: 


Q. Are the statements contained in that paper correct ? 
A. Yes. 


Memorandum marked Exhibit 8 and put in evidence by Mr. Haw- 
kins. It is as follows: 


Exarsit 8. 


Sept. 6th. B. R. called and left the request to take possession of 
the road and foreclose. ~ 

1876, on the 13th, B. R. and two directors called and stated they 
did not wish any expenses incurred in New York, and demanded 
the proceedings and papers should be sent out to Meddaugh ; after- 
wards was agreed Nims. 


The Court: Here it says the paper should be sent out to Med- 
—_ that is the gentleman in Michigan testified to? 

A. Yes. . : 

Q. It says, “afterwards was agreed; does it mean it should be 
sent to Nims? 

A. No; it means it should be sent out to Meddaugh; Col. McCook 
was the person I had this conversation with, and it was rather a se- 
vere one. 

Q. That is not the point I want to get at; it says, “afterwards was 
agreed,” and then, “ Nims,” 
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2241 A. It meant I —— on to write him, no doubt, about 
Nims being consulted for Meddaugh. 

Q. When was “ afterwards?” 

A. I meant after it got out there. | 

Q. Did it mean “afterwards was agreed Nims;” when was it, 
“ afterwards?” 

A. I meant that after it got out there for him to consult Nims, the 
attorney for the road. 


By Mr. HAwxixs: 
Q. What attorney out there has charge of these foreclosure pro- 


ee 
A. I expected Meddaugh would have. 

The Court: When you went there on that day, to whom were 
the papers to be sent to? 


Mr. Hawkins: I object to that question as being ambiguous. 
Does your honor mean whom did he wish them to be sent to or 
whom it was agreed the paper should be sent to? 


The Court: If the witness does not understand the question he 
can say so. I ask him the question, On that day when he went 
there whom were the papers to be sent to? 

A. It was agreed they were to be sent to Meddaugh—no, I am 
— I mean Nims. 

Q. It was agreed on that day they should be sent to Nims? 

A. Nims or Meddaugh, he said. 

Q. Was Meddaugh there? 

A. No. 

Q. I ask you again, when you went on there on that, day, whom 
did you intend the papers to be sent to ? 

A. It was agreed they should be sent to Nims, the attorney of the 
road. That is what that has reference to—Nims. 


Cross-examination by counsel for R. R. Co.: 


Q. You say you sent notice to the company ? 
The Court: He says he gave notice. 


2242 Q. You gave notice to the company of the sale of these 600 
collateral bonds ? 
A. I did. 
Q. How did you give notice to them? 
A. I told several of the directors. | 
Q. Is that what you mean by giving notice? 
A. That is what I mean by giving notice. 
Q. Which of the directors did you tell ? 
A. I told Mr. Ham, Mr. Ambrose, Col. Elwell, and I told another. 
I forget his name now. 
Q. Did you tell them all at the same time? 
A. No. 
Q. Where was Mr. Ambrose when you told him? 
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A. I rather think it was in the Union Pacific railroad office. I 
usually saw him there. 
Q. Where was Col. Elwell when you told him ? 
A. He was at his office in Broadway. 
. At how long intervals did you tell them? 
A. It was about the same time. I think it was the same day. I 
am in the habit of seeing these gentlemen nearly every day. 
.— Do you recollect it or do you speak from your general knowl- 
ge? 
A. I speak from recollection. 
Q. How long before that sale was it that you told these gentle- 
men ? 
A. Several days before. 
Q. How may days? 
A. I had told them for a week or two. 
Q. Which; a week or two? 


The Court: His recollection is from one to two weeks. 


Q. _ the sale been advertised when you told them ? 
A. No. 
15 Did you tell them anything more than — you were going to 
sell? 

A. That I was going to sell 600 collateral bonds 

Q. Did you give any other notice? 
2243 A. I believe, but I am not positive, that I gave a written 
notice. 

Q. You have not got the written notice or copy ? 

A. I have not, because I gave it to them; it is my opinion I 
gave it. * 

Q. Did any one advise you to give a written notice? 


The Court: You can't ask that. 


By plaintiff’s counsel : 3 


Q. On your direct examination I find by reading the stenographic 
notes that you testified as follows: Q. Have you any down,: town 
office? A. I have no regular down-town office; I have the Union 
Pacific, Eugene Kelly & Co., bunkers, and a friend in New street, 
and stop and get letters at all of those places. I receive 19 out of 
25 letters at my house. Q. You have not had any office for the last 
five years? A. No; nor the last 10 years or 40 years. I have no 
office anywhere else but my house.” Is that true? 

A. That is true. 

Didn't you have an office at No. 135 Broadway, together with 
Mr. Elwell ? . 

A. I did not, no further than being associated with the company’s 
business with him, going there to see him. 

7 — that your handwriting (showing paper)? 


A. Yes. 
Q. The whole of it? 
A. Yes. 
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(Paper marked Exhibit Q for identification.) 
Q. You have read the last paragraph of the letter— 


Telegraph on Monday morning what hour you will be at my office, 
135 Broadway, or whether you will come or not, as I must go on the 
road. Matters require my immediate attention. 


Yours respectfully, BENJAMIN RICHARDSON. 
2244 1 a ask you if you did not have an office at 135 Broad- 
way 


A. I was not hiring any. 
Q. Did you or did you not have an office at 135 Broadway ? 
A. I say no. 


Exhibit Q offered in evidence by plaintiff’s counsel. It is as fol- 
ows : 


Exuisit “ Q.“ 


New York, March 11, 1876. 
To Mr. Kelly. 


Dear Sir: Col. Elwell wrote you Thursday respecting paying of 
the debt in London and I added a word to say hurry up, so I could 
start for the West. Now 10 p. m. and no letter from you. I wish 
you would come on Munday with the money, and I would here 
furnish, as Elwell proposed, 19 or 20 hundred dollars, and we could 
buy the draft of Eugene Kelly or Morgan & Co., or whoever would 
sell best, and order the bonds received, &c., &c., counted on behalf of 
the company. This would be a safe way and save much corre- 
spondence and be done with it. Besides we could talk on our other 
railroad matters. 

You will please telegraph me Monday morning what hour you 
will be at my office, 135 Broadway, or whether you will come or not, 
as I must go onto the road. Matters require my immediate atten- 


tion. 
Yours respectfully, BENJAMIN RICHARDSON. 


Q. Is the signature on the last page of the paper I now show you 
yours? 

A. Yes, sir. 

Q. This paper purports to have been sworn to on the 9th day of 
March, 1877, before J. Worden Gedney, notary public. Did you 

swear to it before him on that da — original answer)? 
2245 A. I should say I must have done so; I signed my name. 
It appears to be a paper sworn to in Mr. Hawkins’ office. 

Q. This paper, after the title, reads: The defendant, Benjamin 
Richardson, for his separate answer to the complaint in the above- 
entitled action, by Hawkins & Cothren, his attorneys, respectfully 
shows to this court as follows: On the 6th folio are these words, 
He denies that said defendant Elwell was, has been, or is his private 
secretary or confidential clerk or agent of this defendant.’” Is that 
statement true? 


— 
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A. Yes, sir. 

Q. “Or that he had no personal pecuniary interest in said com- 
pany—both as stockholder and bondholder in the same.” Is that 
statement true? 

A. Yes, sir; that is true. 

Q. You now swear that Mr. Elwell was not at the time you made 
the answer and never had been your agent? 

A. Yes; he went out as my agent to lay the iron. 

Mr. Hawkins: You mean as specified in the contract about laying 
the iron? 

A. Yes; I never hired him to do anything; he went to lay the 
iron; the company paid him, of course, then for going out. 

Q. Was an —— or execution served upon you in this 
matter by the sheriff? 

A. Never. 

Q. And the 600 bonds that you had as collateral—were they at- 
tached or levied upon under any execution ? 

A. They never were levied on or attached. 


Joun Davinson, called by Mr. Hawkins, being sworn, testified as 
follows: 


2246 Q. Do you recollect the taking of the tin trunk by Mr. 
Richardson to the new court-house here in August, 1876, on 
the day of sale? 

A. Yes, sir. 

Q. — 1 see him hand one of the bonds to the sheriff? 

A. I did. 

Where did the sheriff go with the one bond that Mr. Richard- 
son handed him? a 

A. He went within a few feet of the iron railing of the vestibule 
of the old city hall. 

Q. Did — attend there yourself in person? 

A. I did. 

Q. Did you observe what the sheriff did there? 

A. Yes, sir. 

Q. State to the court what he did in regard to the one bond which 
Mr. Richardson had handed him. 

A. He opened the bond—held it up open and exposed—and stated 
he sold or was about to sell 600 bonds, with the right to the pur- 
chaser or bidder to one or more, which were held as collateral security. 

Q. Did he state whether it was the security for a debt or for notes ? 
What for? 

A. I can’t recollect whether he said it was for a debt or for notes. 

Q. But one or the other? 

A. Yes. ; 

Q. After saying that what did he then do? 

A. He made some jocular, laughing remarks about the size of the 
bond, and all this and that, and the value of it, and he went on to 
sell. There were two or three bids, and Captain Richardson finally 
bid—I think it was $50—and the bond was struck off to him. He 
took the 600. 
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7 — elected to take the 600? 
. Yes. 3 
Q. Do you know by whom and when the trunk containing the 600 
was taken away? 
2247 A. He went over with me to the Broadway Bank and de- 


1— them. 

Q. took them away in your company to the Broadway Bank? 

. Yes. 

Q. After this sale of the 600 colluteral did you observe what fur- 
ther the sheriff did in regard to any other sale of bonds ? 

A. He said he had a large number which he had attached and 
which he would sell under the execution in the action, aud he then 
began to read, I think it was, a notice of sale. 

Q. The usual paper in an execution sale? 

A. Yes; he said he would sell 2,900 odd—lI don’t recollect the 
number—with the same right or option of the purchaser to take one 
or more. 

* = you remain present during the sale of the 2,900 and odd? 

. Yes. 


Q. To whom were those knocked down? 

A. Captain Richardson. 

Q. Was he the highest bidder? 

A. He was. 

Q. On the sale of the 600 collateral was anything whatever said, 
and, if so, what, as to any attachment or execution or judgment? 

A. No, sir. 

. Who was the deputy that acted at the sale? 

A. Charles H. Smith. 

Q. Do you know what become of him? 

A. He died last January. 


Cross-examination suspended for the present. 


Joun W. Aunnosk, called by Mr. Hawxixs, being sworn, testified 
as follows : 


A. I reside in New York city; I have resided here about 25 years. 
Q. What is your business? 
A. A contractor. 
2248 Q. How many years has that been your business? 
A. About 15 years. 

Q. Are you a director in this Chicago, Saginaw and Canada Rail- 
road Company ? 

A. Yes, sir. 

Q. Have you ever been out and examined the road ? 

A. Yes, sir. 

Q. Do you recollect a meeting of the board of directors here in 
July, 1876, when the accounts of Benjamin Richardson against the 
road was acted upon? 

A. Yes. 

Q. Were you present at that meeting? 
A. Yes. 
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N a you one of the parties that investigated the accounts? 
Ves. 

Q. How long were the directors engaged at that meeting in in- 
vestigating those accounts? 

A. Some hours; probably three. 

Q. Do you recollect any notice being given to the company in 
August, 1876, in regard to the sale of 600 bonds held as collateral 
by Mr. Richardson ? 

A. Yes. 

Q. Was that notice oral or in writing? 

A. The notice to me was orally given. 

Q. State what he said to you. 

A. He stated to me that he intended to sell the 600 bonds which 
he held as collateral; I think Mr. Ham was present, and I know 
Col. Elwell was, at the time. 

Q. Did he specify the time and place? Tell fully all that he said. 

A. He told us that he intended to sell those bonds and sell them 
at the city hall about noon some day subsequent to the time he 
gave the notice. 

. In the notice did he tell you the day? 
2249 A. I think he did. It was probably four or five days after 
the notice was given to us. 

Q. You say you think Mr. Ham and Col. Elwell were present ? 

A. I know Col. Elwell was present, and I am almost certain Mr. 
Ham was. 

Q. Who was the managing director of the company at that time ? 

A. My impression is it was Col. Elwell, though I am not certain. 

Q. He was secretary also? . g 

A. Yes. , 

Q. — Mr. Ham at that time one of the directors? 

A. Yes. 

Q. Were you present at the meeting when the question of the suit 
that Richardson brought against the company was brought before 
the board for action ? 

A. I was. 

* — you recollect whether the board retained counsel ? 

. Yes. 


Cross-examination by plaintiff’s counsel : 


Q. How much stock did you have in this road ? 

. Five shares. 

Where did you get them ? 

I bought them from Capt. Richardson. 

What did you pay him for it? 

About $60 a share. 

In money? 

. Yes. 

Cash? 

. It was cash that I had loaned him, which I took stock for in 


payment of the debt. 
When? 
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A. — a year ago; probably the 5th, 6th, or 7th of June, 

2250 Q. Did you ask him any question about the condition of 
the road when you took the stock ? 

A. Yes; many questions. I intended to engage largely in mat- 
ters out on the line of the road. 

Q. Did you know the road was insolvent at the time you took 
this stock ? 

A. I knew pretty well its condition. 

Q. Did you know it was insolvent? 

A. No, I did not; I had no idea it was; I thought so well of it I 
went out at my own expense. After getting the stock I thought of 
entering into the lumber business there. 


Jonx DAvinso recalled and cross-examined by plaintiff’s counsel : 


Q. You were one of the attorneys for the plaintiff Richardson in 
the action against the Chicago, Saginaw and Canada Railroad Com- 
pany in the court of common pleas? 

A. I was. 

Q. Did you personally have charge of that action? 

A. I did at such times as I was there. I was away a good dea! 
= the summer. It was particularly under my direction. 

Q. I show you Exhibit D, which is the execution in the action in 
the court of common pleas. Whose is the signature, J. & R. David- 
son, on the face of the execution under the direction to the sheriff 


to * 

A. That is our signature. 

Q. Made by whom? 

A. My brother Robert. 

Q. Whose is the signature on the back of the execution, J. & R. 
Davidson, plaintiff’s attorneys ? 

A. J. & R. Davidson by me personally. 

Whose are the words Approved, J. & R. Davidson, plaintiff’s 
attorneys,” on the face of the paper now shown you, Exhibit E, 

ing the account of sales? 

2251 A. That is our firm signature by me; that is my hand- 
* 

Q. Do you know how much was paid for the bonds which, accord- 
ing to your recollection, were sold under the execution ? 

A. I think it was $50 a bond. 

Q. There was no difference between the price paid for any of the 
different bonds? 

A. I think not, to the best of my recollection. 

Q. a were all sold for fifty dollars a bond? 

A. Yes. 


Redirect : 7 
Q. When you made that signature in Exhibit E, the account 


sales, state what examination, if any, you made of the account at 
the time. 
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A. I don’t believe I made any examination of it at all, to the best 


of my recollection and belief. 
Q. This account sales, Exhibit E, purports to be an account sales 
of 3,574 bonds. What part of those bonds, to your certain knowl- 


edge, were sold under the execution ? 


Objected to. 

The Court: You have gone all over what was done at the 
sheriff’s sale. If you want to negative there were any other bonds 
sold I will permit you. 

4 What was the amount that was made on the sale of the collat- 
era 

Objected to. 

The Court: Same ruling. 

Defendant Richardson excepted. 

Q. Look at the execution, Exhibit D; what was the amount 
actually made on the execution ? 

Objected to. 

The Court: Same ruling. 

_ Defendant Richardson excepted. 
2252 Q. Is the statement on that execution that there was made 
“on the within execution $174,555.43 ” true—that there was 

so much made on that execution? 

A. It is not coreect. I would like to explain that. 

Q. Explain why it is not correct. : 

A. During that summer I was off trout fishing in — mounfains, 
Pennsylvania, and ran down here one day in the week to attend to 
little things, and I recollect Mr. Smith coming over to my office in 
a great hurry and saying: “ John, sign these papers and let us end 
this blasted thing.” I said: “ What is it?” He said: So and so.” 
So I took it, sat down, and wrote and signed my name without ex- 
amining it. I had known him for many years; that was the reason 
I put my name to it. 

Testimony closed. 


The court made its findings of fact and conclusions of law De- 
cember 12, 1877. Exceptions to the same were taken and filed in 
the clerk’s office and served on plaintiffs’ attorney December 21, 
1877, and the judgment in favor of plaintiffs was entered and dock- 


eted on February 13, 1878. 
Defendant Richardson appealed from the judgment February 14, 


1878. 
2253 The people of the State of New York, by the grace of God 
; free and independent, to all to whom these presents shall 
come or may concern, Greeting: 


[Seal New York.] 
Know ye that we, having examined the records and files in the 
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2251 At a general term of the supreme court held in and for the 
i first department, at the county eourt-house, in the city of New 
York, on the 17th day of March, 1881. ; 
Present: Hon. Noah Davis, presiding justice, and the Hou. John 
R. Brady and George C. Barrett, justices. 


Danie E. Sickies and Others, Plaintiffs, Respondents, 
against 
BENJAMIN RICHARDSON, 8 with Others, Defendant, Ap- 
pellant. 


This cause coming on before the general term of this court on an 
appeal from the judgment entered herein at a special term of this 
court held in the city of New York on the 13th day of February, 
1878, in favor of said respondents and against said appellant, and 
Mr. Dexter A. Hawkins having been heard in support af said appeal 
and Mr. Elihu Root in opposition thereto, and due deliberation hav- 
ing been had thereupon— N 

t is hereby ordered and adjudged, on motion of Hawkins & Ged- 
ney, attorneys for the appellant, that the said judgment appealed 
from and every part thereof be, and the same hereby is, reve 
and set aside and a new trial ordered, with costs to abide the event. 

A copy. 

[Seal New York.] 


D. B. 


(Endorsed :) Filed M’ch 8th, 1881. 
2255 All which we have caused by these presents to be exemplified 
and the seal of our said supreme court to be hereunto affixed. 
Witness Charles Donohue, justice, at the city of New York, the 
11th day of May, in the year of our Lord one thousand eight hun- 
dred and eighty-one, of our Independence the one hundred and fifth. 
WM. A. BUTLER, Clerk. 


I, Charles Donohue, presiding justice of the supreme court of the 
State of New York for the city and county of New York, do hereby 
certify that William A. Butler, whose name is subscribed to the pre- 
ceding exemplification, is the clerk of the said county of New York 
and clerk of said supreme court for said county, duly appointed and 
sworn, and that full faith and credit are due to his official acts. 
further certify that the seal affixed to the exemplification is the seal 
of our said supreme court, and that the attestation thereof is in due 


form. 
Dated New York, May 11th, 1881. 


WM. A. BUTLER, Clerk. 


C. DONOHUE. 
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office of the clerk of the county of New York and clerk of the su- 
preme court of said State for said county, do find a certain order 
there remaining in words and figures following, to wit: 


1042 BENJAMIN RICHARDSON & HENRY DAY, 4C., vs. 


STATE or New York, t 
City and County of New York, * 


I, William A: Butler, clerk of the supreme court of said State in 
and for the city and county of New York, do hereby certifiy that 
Charles Donohue, whose name is subscribed to the preceding cer- 
tificate, is presiding justice of the supreme court of said State in and 
for the city and county of New York, duly elected and sworn, and 
that the signature of said justice to said certificate is genuine. 

In testimony whereof I have hereto set my hand and affixed the 
seal of the said court this 11th day of May, 1881. 


[Seal New York.] 
WM. A. BUTLER, Clerk. 
I. H. R, 75. 


| 2256 [Endorsed:] N. V. supreme court. Daniel E. Sickles and 
| others, pl’ffs, resp’ts, ag st Benjamin Richardson, impl’d with 
| others, def’t, app’l’t. Exemplified copy of judgment of the general 


term reversing Judgment of the special term. Hawkins & Gedney, 
atturney- for Benjamin Richardson, appellant, 111 Broadway, N. Y 


2257 Testimony of John A. Elwell & Wm: J. Kelley. 


In the Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan. In Equity. 


ASHBEL GREEN & WILLIAM Bonp, Complainants, 
vs. g 
Tux CHIC Ado, SadIN AW & CANADA R. R. Company, Defendants. 


2258 UNITED STATES OF AMERICA: 


In the Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


, ASHBEL GREEN & WILLIAM Bonp, Complainants, 


v8. 
Tue Cnicaco, Sacginaw & CANADA RAILROAD Company, Defend- 
ants. 


On the 6th day of September, 1881, Daniel E. Sickles appears, by 
T. J. O’Brien, and files proof of the giving of notice of the taking of 
roofs for this date, and, on motion, the matter of taking the same 
is adjourned till to-morrow morning at 10 o'clock. 
HENRY M. HINSDILL, 
General Examiner. 


On the morning of the 7th of September the parties appeared, and 
the matter is adjourned till to-morrow morning, September 8th, at 
10 o'clock. HENRY M. HINSDILL, 
General Examiner. 
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2259 On the morning of the 8th of September the parties appear, 
and the matter is adjourned until to-morrow morning, Sep- 


tember 9th, at 10 o’clock. 
HENRY M. HINSDILL, 
General Examiner 


Notice on for the 9th by Benjamin Richardson and the Wrought 
Iron Bridge Company of Canton, Ohio, who appears this day and 
files proof. 
GRAND RAID, MICHIGAN, 
FRIDAY, A. M., September 9th, 1881. 

On this date, at 10 o’clock, Daniel E. Sickles appears by T. J. 
O’Brien. L. D. Norris appears for Benjamin Richardson and the 
Wrought Iron Bridge Company of Canton, Ohio. 


Joun A. ELWELL, a witness produced on behalf of the said Daniel 
Sickles, being first duly sworn, testifies as follows: 


Examined by Mr. O’Brien : 


Q. Mr. Elwell, where do you reside ? 

A. St. Louis, Mich. 

Q. What is your business ? 

A. I am the lessee and general manager of the Chicago, Saginaw 
and Canada railroad. 

Q. Are you the same person who testified in the case of Daniel E. 
Sickles and others against Benjamin Richardson and others in the 
supreine court of the city and county of New York, tried before 
Judge Donahue some time ago? 

A. Tam. 

Q. Do you know Benjamin Richardson ? 

A. I do. 
2260 Q. How long have you known him? 
A. About 6 or 7 years. 

Q. He resides in New York city ? 

A. New York city; yes, sir. 

Q. When did you first become acquainted with this defendant 
railroad ? 

A. In April, 1875—the latter part of April. 

Q. State whether you, prior to that time, had any business rela- 
tions with Mr. Richardson. 

A. Yes, sir; I had business relations with him prior to that time. 

Q. Where were you then residing ? 

A. At Elizabeth, New Jersey. 

Q. Where did you do business ? 

A. At 135 Broadway, New York city. 

Q. State whether Mr. Richardson had an office with you or occu- 
pied your office. 

A. He was in the habit of coming to my office frequently, and 
had a desk or table in there at which he used to write and transact 
his personal business occasionally. 


1044 BENJAMIN RICHARDSON 4 HENRY DAY, c., vs. 


Q. Do you remember the occasion of his making a contract look- 
ing to the advancement of a sum of money to this defendant, the 
railroad company ? 

A. I do. 

Q. About the first of April, 1875? 

A. About that period of time; yes, sir. 


Mr. O’Brien: I offer in evidence the record or minute book of the 
Chicago, Saginaw & Canada Railroad Company, any portion of the 
same to be read on the hearing that any parties to the case or bond- 


holders may desire. 
(Marked Sickles Exhibit A.) 


Q. Do you remember the occasion of the making of that contract 
of March 31st? 

A. 1875? 

Q. (Continuing:) For the advancing of $100,000 for the purpose 
of buying iron ? 

A. Yes, sir; I remember the occasion. 

Q. State whether you came with Mr. Richardson to Michigan and 

looked at the proposed line of railroad before the making of 
2261 that contract? 
A. Icame to Michigan prior to the making of that contract 
with Mr. Richardson, during the month of February, 1875. 

Q. Why did you come? 

A. [ came at his personal request. 

Q. What business relations had you with him at that time other 
than these? : 

A. I had no business relations whatever directly with him. 

Q. Were you concerned in business matters in which he was also 
interested ? 

A. I had an interest in a quarry at St. Genevieve, Missouri. I 
was interested as part owner of a quarry, the owner of stock, in 
which he was interested. 

Q. Why, if you know, did he call on you to come to Michigan? 

A. Mr. Richardson was frequently in the habit of coming to my 
office. He owned property at Elizabeth, New Jersey, where I re- 
sided, and I had at times paid tax bills for him on his property, 
and looked over the records of the controller’s office relative to as- 
sessments for him. On one occasion I had sold for his account a 
piece of real estate and a lot that he owned at Elizabeth, New Jer- 
sey. 

Q. Won’t you state why he called upon you to come to Mich- 
igan—what he said ? 

A. He had been solicited by Captain Craw, the then president- of 
the company, with others, to advance money for the purpose of buy- 
ing iron for the completion of the road. He asked my opinion re- 
garding the safety or the advisability of his entering into the enter- 
prise. I said to him that it appeared to me like a very risky under- 
taking, particularly for a man of his years and his experience in 
such matters, although I knew nothing, personally, whatever about 
the enterprise or the road. I suggested that he had better go out 
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personally to Michigan and look over this line and make inquiries 
from responsible parties in the vicinity, or where the road 
2262 was to be built, and then if he found it to be as represented 
it might be safe for him, perhaps, to make the loan. He 
then asked me if I would consent to go with him to Michigan. I 
said yes, providing the parties would puy my travelling expenses. 

Mr. Norris: o did you mean by the parties? 

A. Capt. Craw and the officers of the railroad company. | 

Name any others that were there; just state the others who 
were there. 

A. At that time I only remember—prior to my going out I only 
remember of Capt. Craw ; the contractor of the road, Mr. Stevenson, 
I think his name was, a man that had undertaken to do some grad- 
ing, and I think the former secretary, Mr. Dwight Klinck. Arrange- 
ments were made for the covering of traveling expenses of myself 
and Mr. Richardson, and we came out, as I stated, in the month of 
February to Michigan. 

Q. Afterwards the contract of March 31st, 1875, was made? 

A. Yes, sir. 

Q. You recall or remember that you were to take part in that, do 
you . i 

A. I do, sir. 

Q. At whose instance were you to take that part? 

A. Originally it was understood that I was to come out to St. 
Louis, Mich., in the interest of Mr. Richardson, for the purpose of 
attending to the disbursements of the funds, the $100,000 that he 
advanced to pay the iron contract; the payments were to be made 
—— to my certificate to the rolling mill company, and in a gen- 
eral way to look after his interest—the rolling stock and other mat- 
ters that he had on the road; collect for him the rental that was 
agreed to be paid, etc.; that was the original understanding. 

Q. State whether at or about that time he gave you a power 
2263 of attorney? 

A. Yes, sir; prior to my going out to Michigan he gave 
me a —— of attorney. 

Q. What became of that paper? 

A. The power of attorney given to me by Mr. Richardson was 
mailed or returned to him in New York. 

Q. When? 

A. I don’t distinctly remember; it was prior to the trial had in 
New York city. 

Q. State whether it was after September, 1876. 

A. Yes, sir; it was after September, 1876. 

Q. Do you know where it is now? 

A. No, sir; I don’t. 


Mr. O’Brien: Will you produce that, Mr. Norris? 
Mr. Norris: I never heard of it before. 

Mr. O’Brien: You haven’t it? 

Mr. Norris: No, I haven’t it; I never saw it. 


Q. Did you preserve any copy of it? 
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A. Yes; I took a copy of it. 

Q. Who took the copy; whose handwriting ; who made it? 

A. I made a copy myself and had it certified to by a notary public 
as being a true copy. 

Q. Just produce it here. (Witness produces paper.) 


Mr. O’Brien: I offer in evidence this copy. (Received and 
marked Sickles’ Exhibit B.) 


Q. How soon did you come to Michigan in pursuance of that con- 
tract? 

A. I think it was the first part of May, in 1875; I don’t remem- 
ber the date; perhaps the 15th or thereabouts. 

Q. Didn’t you soon after become secretary of the company also? 

A. Yes, sir; shortly thereafter I was elected secretary of the com- 

any. : 
2264 QO. How much stock did you own then ? 
A. No stock then at that time. 

Q. Can you state why you were made secretary ? 

A. I was requested by the board of directors to take the position 
that had become vacant by reason of the death of Mr. Klinck, who 
was lost at sea in the steamer Schiller. 


Q. State whether soon after you did not become a director of the 


company. 

A. I did, sir. 

Q. In August, 1875? 

A. Ithink it was in July; the latter part of July, 1875, I was 
elected director. 

Q. How much stock did you own or have? 

A. At that meeting Mr. Richardson made a trausſer of certain 
shares of his stock —I think 20 shares of his stock. 

Q. To you? 

A. Tome. The stock had not been issued, but he made a trans- 
fer of the stock that was to be issued to him to me to enable me to 
qualify as a director. 

Q. At whose instance did you become a director ? 

A. Mr. Richardson’s. - 

Q. Didn’t you afterwards and about October 11th, 1875, become 
auditor of the company ? 

A. I was so elected at the meeting of the board of directors in 
Philadelphia. 

Q. October, 1875? 

A. Yes, sir. 

Q. Afterwards, on the 8th of July, 1876, you was made managing 
director ? 

A. Yes, sir; at a meeting of the directors held at 23 Nassau St., 
New York city. 3 

Q. State whether during this period I have gone over you did not 
act from time to time in pursuance of this power of attorney for 
Mr. Richardson whenever it became necessary in his business. 

A. Yes, sir; it was generally understood that 1 had to act for him 
under that power in his interest and for his account. 
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2265 Q. And you did so? 
A. I did so; yes, sir. 
Q. Did you become a resident of St. Louis, Mich.? 
A. Yes, sir. 
Q. When, at that time, in 1875? 

A. I don’t claim a residence there in 1875; no, sir; my family 
were living East. 

Q. During that first summer, and so long as the company con- 
tinued to do business, what connection did you have with the road ? 

A. I had the general supervision and management of the road, 
its construction, and to a certain extent the disbursements of such 
funds as the company had to pay contractors and others. 

Q. Do you remember the occasion, July 5th, 1875, of Mr. Rich- 
ardson receiving $100,000 in bonds? 

A. Ido. The meeting was held on that day, July 5th, at the 
Pomona House, Fruitport, at which time the resolution was pa 
authorizing thesecretary and treasurer to deliver to Mr. Richardson 
100 additional bonds as further collaterals to him. 

Q. State whether he had not already received $200,000 of bonds 
on account of his prior advancement of $100,000. 

A. He had received 200 under the first contract; yes, sir. 

Q. At the rate of two for one? 

A. 50 cents on the dollar. 

— Why was he given so many bonds on July 5th, at that meet- 
ing 

A. It became necessary to-advance a further sum of $25,000 to 
the Cleveland Rolling Mill Company, and Mr. Richardson consented, 
in order that the company might receive the balance of the iron, to 
make the advance of $23,000, conditioned upon his receiving 100 
additional bonds for that advance. 

Q. That proceeding appears on page 46 of the minute book, does 
it not (showing witness book)? 

A. Yes, sir; that is the resolution I have reference to. 

Q. I call your attention to page 48 of thé same book, and 
2266 ask if you were present at that meeting? 

A. This refers to the meeting of the board of directors held 
at Muskegon on the 3rd of August, 1876? 

Q. Yes. 

A. Yes, sir; I was present at that meeting. 

Q. Who else was present? 

A. There were present E. L. Craw, E. P. Ferry, F. A. Nimms, Ben- 
jamin Richardson, and myself. | 

Q. Who wrote these minutes? 

A. I did. 

Q. I understand that the persons that you have named over were 
then directors? 

A. They were all directors of the company ; yes, sir. 

Q. And you were secretary ? 

A. I was secretary ; yes, sir. 

Q. In what way was that meeting called ? 

A. Mr. Ri n came from New York city to Michigan and 
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requested me to accompany him to Grand Haven and Muskegon for 
the purpose of conferring with Mr. Ferry, who was then the treas- 
urer of the company, and Mr. Nimms, who was the solicitor and 
also director, and Capt. Craw, who lived at Fruitport—I think he 
was the president of the company—for the purpose of holding a 
directors’ meeting to take into consideration the further extension of 
the road and the providing of ways and means to pay the contractor 
for the work done on the first division and extending the road up 
to Lakeview. These gentlemen whom I have named, being directors 
of the company, met in the forenoon on that day at the office of 
Mr. Nimms, in Muskegon, and there organized a board meeting— 
the meeting of the board of directors. Mr. Richardson at that 
meeting spoke in favor of the extension of the road to Lakeview ; 
promised to render further assistance to the road financially to- 
wards the completion and the equipment of the road to that point— 
to Lakeview; that was the contemplated terminus at that time. He 
said, in substance, “I will siand by the road and furnish money 

rrovided you will secure me in giving me more bonds.” 
2267 Finally made a proposition that if the company would au- 
thorize the further delivery to him of 300 additional bonds, 
making 600 in all, that he would furnish money for the completion 
and equipment of the road. The directors, having taken same little 
time to consider Mr. Richardson’s proposition, consented that a reso- 
lution should be passed in his favor granting the further issue of 
300 bonds to secure him for such funds as he might thereafter ad- 
vance for the ‘oes am of the extension and equipment of the road. 

. Is that the resolution which appears at page 48 ? 

A. That is the resolution. 

Q. Won't you look at Exhibit one of Benjamin Richardson, being 
the record of | the case in the supreme court of the city and county of 
New York, which I called your attention to heretofore, at pages 250 
and 251, and state in a general way how much Mr. Richardson had 
advanced up to that time since he received the preceding $100,000 
of bonds, and how much he advanced afterwards ? 

A. I find that up to the date of that resolution, August 3rd, 1875, 
Mr. Richardson had advanced $130,825.19. 

Q. What I asked you, Colonel, was how much he had advanced 
subsequent to the receiving of the preceding $100,000 of bonds up 
to the 3rd of August. 

A. From July 5th to the 3rd of August he had advanced just 
$30,825.19. 

Q. Wasn't something over $25,000 of that advanced in pursuance 
of the $100,000 bond which he received on the 5th of July ? 

A. Yes, sir; that was just what I stated; he advanced $25,000 and 
some odd dollars for the $100,000 bond. 

Q. Now, what I want is how much did he advance in addition to 
the amount loaned on the further pledge of 8100, 000 of bonds up to 
the 3rd of August? 

A. A little over $5,000. I misapprehended your query. 
Mr. Norris: A little over $5,000 between what dates? 


i 


i 


— 


ASHBEL GREEN AXD WILLIAM BOND, 4C., ET AL. 1049 


2268 A. If you exclude the $25,000, he advanced a little over 
$5,000. He paid $25,397 to the rolling mill company; there 
was accrued interest. 

Q. Won’t you state now how much he advanced subsequent to 
that time, the 3rd of August, in 1 of the resolution by 
which he obtained $300,000 of bonds? 

8 song the date of the resolution up to the final time? 

. Yes. 
A. Up to 1876? 
Yes. 

A. I find that as per this exhibit the sum of $32,219 is ch 
up as being paid by Mr. Richardson from and after the 3rd of Au- 
gust, 1875, up to the commencement of proceedings against the 
company. 

Q. That is all he has advanced, is it not, from that time until 
the present ? 

A. Yes, sir. 

Q. I call your attention to the item under date of February 22nd, 
1876, $5,000, and ask you to read the item. 

A. Cash, J. A. Elwell, on account iron contract, $5,000. 

Q. Will you explain that—whether that was paid or not? 

A. It never has been paid by Mr. Richardson to me or to any one 
that I have any knowledge of; not a cent of it. 

Q. Is it not a fact that Mr. Ferry resigned as treasurer at that 
meeting ? 

A. At the meeting of August 3rd, 1875, held in Muskegon ? 

Q. Yes. 

A. Yes, sir. 

Q. And where were these 300 bonds that the company were to 


give Richardson ? 


A. They were in the city of New York, together with all of the 
other unissued bonds, at the Mercantile Trust Company’s vaults. 

Q. At whose order were they there? 

A. They were at that time to the order of E. P. Ferry, treasurer. 

4 Were not these 300 bonds also unissued prior to that time? 
2269 A. Yes, sir. 

Q. Then they were delivered to him as security under that 
resolution from among the unissued bonds in the possession of the 
treasurer ? 

A. Yes, sir. Mr. Ferry wrote an order, I think, to the trust com- 
pany that Mr. Richardson might have access to the vault in which 
the bonds were kept and gave him the key to the vault. 

Q. Wasn’t Mr. Richardson elected treasurer on that day ? 

A. He was elected treasurer—yes, sir. 7 

Q. Didn't he, in addition to the 300 bonds, take possession, also, 
of other bonds unissued ? 

A. He took the bonds that were in that vault of the Mercantile 
Trust Company—yes, sir; he wrote me to that effect. 

Q. State whether there was not a number of bonds still in Europe 
at that time. 


132—181 
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A. Yes, sir; there was over a million of bonds in Europe; 1,105 
bonds were received from Europe—1,105,000. : 

Q. Then there was something like upwards of 1,800,000 in that 
vault? 

A. Yes, sir. 

Q. Who were the directors of the corporation at that time—the 
time this meeting, August 3rd, 1875, was held—in addition to those 
you have named as being present? 

A. John O’Byrne, of Philadelphia, was one. 

Q. Examine the records, if it will aid you any. 

A. I have no recollection personally of any other directors. I 
know there were some vacancies. I think J. H. McChesney was a 
director, but I am not positive. He was in Europe at the time. 1 
am not quite positive of any one excepting Mr. O Byrne. 

Q. Was he notified of this meeting? 

A. No, sir. b 

Q. Was any notice given whatever of it excepting to the parties 

who were present ? 
2270 A. Nu prior notice was given prior to the day of the hold- 
ing of the meeting. 

Q. You, then, merely as a number of directors of the corporation 
got together and did this business ? 

A. Yes, sir. 

Q. How much was it — — Mr. Richardson would be expected 
to advance on account of this security? 


Mr. Norris: What do you mean by expected ? 
Mr. O’Brien: How much did he promise to advance, or was it 
supposed he would be asked to advance on account of this security ? 
r. Norris: You better say “ promise.” Answer that part of the 
question. 


A. I am not quite positive as to the amount. He said that he 
would stand by the road and furnish money to build it up to Lake- 
view and give the use of his rolling stock. 

Q. He had some rolling stock at that time, had he? 

A. Yes, sir. 

Q. Did he do so? 

A. No, sir. 


Mr. Norris: What do you mean as to the rolling stock ? 


Q. The building of the road to Lakeview I have in my mind. 

A. He didn’t build the road to Lakeview or furnish means for 
that purpose. 

Q. State whether there was any part of the road built beyond 
the first 20 miles during the time the road was in operation as a 
company. 8 

A. No, sir; the road terminated at Cedar Lake, 20 miles west of 
St. Louis. At the date of this meeting, you mean? 

Q. At any time; yes; at that time or during the time that the 
company continued to do business. 
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oS ny was some grading done west of Cedar Lake—partially 
graded. 
Q. Subsequently? 
A. Yes, sir. 
2271 Q. This rolling stock to which you refer to was afterwards 
hired by the company from him ? 
A. Yes, sir. 
Q. Borrowed or leased ? 
= A. Hired at a monthly rental. 
| Q. Why didn’t you give notice to Mr. O’Byrne or any other di- 
rector of the company of the holding of this meeting? 

A. Well, there was no time for that. Mr. O’Byrne was in Phila- 
delphia and it was deemed expedient to hold a meeting that day, 
and, the majority of directors being present, it was resolved to hold 
a meeting. 

Q. Was any notice sent to Mr. O' Byrne subsequently of the pro- 
ceeding of that meeting? 

A. No, sir. 

Q. Why was Mr. O’Byrne a director of this company at this time, 
if you know? In whose interest was he? 

A. It was always understood that he was representing the Phila- 
delphia interest. He had been out on the road in the interest of 
Philadelphia parties prior to that time. 

Q. Won't you state who the Philadelphia parties were? 

A. Those of whom I have knowledge were John F. Betz, John 
Bower & Co., and, I think, Mr. Deitrich and Richard Peniston. 

* Q. The Philadelphia parties you have referred to had some inter- 
est in the road by way of advances, hadn’t they? 

A. Yes, sir. 

Q. Are you able to say why you didn’t give notice to Mr. O’Byrne 
of the proceedings of this meeting ? 

A. I can give no reason for it in particular. I knew that I could 
not have possibly reached him in time by letter prior to the meet- 
ing, and after the meeting was held I did not know it was necessary, 
in fact, to communicate. 

Q. The records show a meeting held in Philadelphia some time 
between the 9th and 16th of October, 1875. Were you present at 
that meeting? 

A. I was present at that meeting. 
2272 Q. Won't you turn to the minutes of that meeting? 
A. Yes, sir. I have it. 
Q. Mr. Richardson was there a part of the time, was he not? 
2 A. Yes, sir. | 
| Q. State whether it was made known at that meeting that Mr. 
Richardson held 600 of these bonds? 
A. It was not made known, to my knowledge, by myself or any 
| one else. 
| Q. Do you remember going to New York about the 14th of Octo- 
ber, 1875, to obtain from Mr. Richardson, at the instance of the 
— gentlemen, the same sort of a pledge of what he 
would do? 
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A. I do. : 

Q. I show you a record of the case you have referred to—Richard- 
son’s Exhibit One, at page 242—and ask you if that is the paper 
which you obtained (showing witness book). 

A. Shall I read it? 

Q. Read it to yourself first and see. 

A. I recollect that, sir, as being correct. 

Q. Just read it out loud. 

A.— 

“New York, October 14th, 75. 

This will certify that I, Benjamin Richardson, of the city of New 
York, do, and hereby agree to, contribute an equal amount of capi- 
tal for the building and completing of the Chicago, Saginaw and 
Canada railroad with Messrs. John F. Betz, R. Peniston, and John 
Bower & Co., of Philadelphia, exclusive of my rolling stock now in 
use on tlie said road, for which I paid 296,165 or, in other words, 
I will agree to contribute $222,000 if they contribute the same 
amount jointly, and the rolling stock shall be a separate matter and 
not included in the said account, the contribution to be made by 


me for said railroad. 
BENJAMIN RICHARDSON.” 


Q. The Philadelphia parties had at that time advanced about 
$120,000 or $122,000, had they not ? 

A. It was so stated and 3 — I had no knowledge, 
2273 personally, prior to that time of the amount, but it was so 
stated and agreed to, I believe. 

Q. Was it not proposed that they should contribute 100,000 in 
addition ? 

A. Yes, sir. 

Q. Do you understand that Mr. Richardson meant that he would 
contribute in all, exclusive of his rolling stock, a similar amount, 
making 242,000 in all? 

A. 222,000 in aggregate. 

Q. What he had paid and what he would pay ? 

A. Yes, sir. . 

Q. Who wrote this letter or certificate which you have just read ? 

A. I wrote it, and he signed it. 

Q. What security was Mr. Richardson to have, if any, in addition 
to what he had already received, for this further advance ? 

A. None whatever. It was understood that the 300 bunds was to 
cover these advances that he pledged himself thus to make. 

Q. The Philadelphia gentlemen were to be secured by the further 


delivery of bonds, by the way of pledge, for what they might ad- 
vance, were they not? 


A. They were. 
Q. They did to some extent carry out that agreement—partially 
carried it out? | 
A. The gentlemen in Philadelphia? 
Q. Yes, sir. 
A. Yes, sir. 
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Q. Just state briefly what they did. 

A. Three separate notes were issued for equal amounts by Mr. 
Betz, Bower & Co., and Mr. Peniston, each note calling for $11,111.11, 
I think, as near as I can tell, making 33,333.33. The company re- 
ceived cash for the Bower & Co. note, less some small amount of 
discount, and also for Mr. Betz’ note. 

Cross-. How about the Peniston note? 

A. Well, the Peniston note was manipulated in some other way. 
It was divided up in three equal parts at the request of Capt. Craw, 

and consented to by Mr. Peniston, and the notes were dis- 
2274 counted, and I think Betz took up one or two, and Mr. Rich- 
ardson took one and paid $2,500 for each of them. 

Cross-. The amount the company realized was $7,500? 

A. No, sir; the r did not. 

Q. How much did the company realize? } 

A. The company realized $5,000, one of the notes of those sub- 
divided having been appropriated by Capt. Craw. 

Cross-Q. Of the 11,111.11? 

A. Yes, sir; Mf. Richardson paid in for one note he bought of 
Mr. Peniston $2,500, and Mr. Betz for the note he bought he sent a 
check to Mr. Richardson for a like amount, and Mr. Richardson 
remitted to the First National Bank of Saginaw for the $2,500 
and the company received it. The first note cashed Mr. Craw had 
the proceeds of that, accounting to the company for its di 1? 

Q. Is that the note to which reference is made in some of the pro- 
ceedings where Mr. Craw is censured for having converted the funds 
to his own use? 

A. Yes, sir. 

Q. Do you know whether Mr. Peniston paid any of these notes? 
.A. I have no knowledge. 

Q. State whether after this date, in pursuance of that certificate, 
the letter which you have read, Mr. Richardson advanced any part 
of his $100.000. 

A. After that date he had advanced some sums. 

Q. Look at Mr. Richardson’s Exhibit One, being the record re- 
ferred to, and state how much he did advance after that time in 
cash—after October 14th, 1875. 

A. 18,656.54, I make it. That includes the London disbursements 
and the charges of the bank. 

Q. You inay read those items. 


Draft on New York through First National Bank.. $250 


To cash on account of Alma depot, to earpenter 175 
Cash merchandise, construction account 1,380 53 
Cash for cotton waste, K. Egan’s bil 47 58 
Cash merchandise and expense account 125 90 
2275 Cash for transfer book and railroad passes 10 
F draft on New York for expense account on Alma 
epot .. 2 cece. 2-2-2 2 nono nnn ne ee nee e 


Cash to B. H. Bryant, engineer 


ä é = * . 
* 7 ** " ea 2 * 
1 0 
* 
1063 9 
* 
* 
* 


1054 BENJAMIN RICHARDSON 4 HENRY DAY, 4C., vs. 


Cash paid for 1,000 cords of wood ——— 


Cash cabled to London to retire Stephens’ notes 11,063 16 
Cash paid Crerar, Adams & Co.———— 715 25 
Cash paid Smith, Baldwin & Co., lumber mill 140 


Amount of charges paid Consolidated Bank of London 
for commissions on receiving and forwarding the 105 


bonds of the C., S. & C. R. R. Co . 2,709 70 
„„ 525 
Saginaw Courier Company 225 


Q. I notice that 11,063.16 of the same which vou have given, 
being one of the items, a pears to have been cabled to London to 
retire Stephens’ notes. N hen was that done? 

A. It was done on the 30th day of March, 1876. 

. I notice that the further amount of $2,709.70 was paid under 
date of June 26th, 1876, as commissions on receiving and forward- 
ing 1,105 bonds? 

A. Yes. sir. ° 

Q. Won’t you explain what those items mean and how they came 
to be necessary to pay—how it became necessary to pay these sums ? 
Explain the whole transaction—how these bonds came to be in Lon- 
don and why it was necessary to make these payments. 

A. Well, my statement can only be as I understood it as an officer 
of the company. 

Q. That is all I care for. 

A. Prof. McChesney had been appointed financial agent or attorney 
of the company in London for the pu of placing the company’s 

bonds on the English market. He had taken with him about 
2276 2,300 bonds, the first-mortgage bonds, of the company. Prior 

to this time he had been cabled by the officers of the company 
to return to the United States and bring all the bonds with him. In- 
stead of complying with instructions from the treasurer, Mr. Ferry, he 
returned bringing only a portion of the bonds with him, leaving 1,105 
of the bonds in London. Mr. McChesney had borrowed money from 
Mr. Stephens and probably from other parties and made the com- 
pany’s notes there for certain sums in pounds, shillings, and pence, 
and it was feared that Mr. Stephens might hypothecate these 1,105 
bonds possibly during—— | 

Mr. Norris: You have omitted one particular—that is to say. he 
made the company’s notes and left the bonds as collaterals. 

A. He gave certain bonds as collaterals, and these 1,105 bonds 
were left in such shape, as I understood, that Mr. Stephens could 
attach them for the unpaid notes. It was therefore deemed expe- 
dient to save these bonds and have them ordered home, and Mr. 
Richardson advanced the money. It was understood he was to be 
reimbursed a preportion by the gentlemen in Philadelphia. 

Q. These two items, then, on account of the bonds amount to 
13,772.86, as I understand it? 

A. Yes, sir. . 
Q. But of the 18,000 and odd which you have given? 
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A. Yes, sir. 

Mr. Norris: This cabling of March 30th, 1876, apparently was 
not accomplished until June, 1876. 

A. The commissions were not paid until the bonds arrived at the 
custom-house in New York, and we had to take them up and de- 
liver them to Kelly & Co., and Kelly & Co. delivered them to Mr. 
Richardson and he paid it. 

Mr. Norris: The commission followed the bonds. 

A. Yes, sir. 


Recess till 2 p. m. 


2277 GRAND Rapips, MICHIGAN, 
Fripay r. M., Seplember 29th, 1881. 


Redirect examination of Jonx A. ELWELL resumed by Mr. 
O’BRIEN : : 


Q. Now, Mr. Elwell, were there any meetings of the board of di- 
rectors between the one of August 3rd, 1875, and the one of July 
Sth, 1876? 

A. Yes, sir; there were several meetings. There was a meetin 
held during the month of April at the Michigan Exchange Hotel, 
in Detroit, I remember. I think Mr. Kelly and Mr. Betz were 
present. From August, 1875, to July, 1876? Oh, yes; there were 
several meetings of stockholders and directors meeting at St. Louis, 
in January, 1876. Mr. Kelly was present. 

Q. I call your attention to a meeting of the directors of the com- 
pany, April 21st, 1876. I notice a resolution passed at that meeting 
authorizing the secretary to receive 1,105 bouds which had been 
sent from London. Did you do anything in pursuance of that? 

A. Yes; I forwarded a certificate copy to the banking - hiouse of 
Eugene Kelly & Co. of that resolution under the seal of the com- 
pany and subsequently made a demand on them for a delivery of 
the 1,105 bonds to me. 

Mr. Norris: Did you get them ? 

: ns _— they were not delivered to me until the month of July, 
think. 

Mr. Norris: You did not get them on your demand? 

A. No, sir; I did not go to New York directly then. I simply 
wrote them a letter and called on them — — 

Q. I call your attention tu a meeting of the board of directors 
held in Grand Haven June 7th, 1876, which you find on page 20 of 
the minutes. State whether some directors were not then elected at 
that meeting. 

A. Yes; there were. 
2278 Q. Who were they? 

A. There were several directors; three directors, I think, 
were elected at that meeting. 

Q. Just name them. 

A. Benjamin F. Ham, of New York city ; J. W. Ambrose, of New 
York, and Joseph Cooper, of New York, were elected directors of the 
company. 
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Q. Who were —— at that meeting? 

A. Benjamin 
and John A. Elwell. 

Q. Who is A. S. French ? ° 

A. He resides at Lakeview, Michigan; in the lumber business. 

Q. Who is Mr. Ham 

A. Mr. Ham was a stock broker, as near as I understand it, in the 
office of Sidney Dillon, in New York city. 

Q. What interest did he have in this company? 

A. None whatever. 

Q. Who was J. W. Ambrose? 

A. He was a friend of Mr. Richardson. 

Q. What is his business? 

A. He was a contractor for grading streets and flagging and curb- 
ing and guttering, and all that sort of thing. 

. What interest did he have in the company? 

A. I know of no financiai interest that he had in it. | 

Q. Some stock transferred to him? 

A. Mr. Richardson had some of his stock transferred to him. 

Q. Who was Joseph Cooper ? 

A. Joseph Cooper was a man in the employ of Mr. Richardson, 
— a carpenter and builder for him—superintending his building 
there. 

Q. Did he have any interest in the company? 

A. Certain stock of Mr. Richardson’s had been transferred to him 
previously. 

Q. Do you know whether any consideration was paid for it? 

A. I don’t know of any consideration; there was none paid at 
the time of the transfer or the assigninent of the certificates. 

. During the time that you were secretary, from your own knowl- 

edge and from your knowledge of the books, what can you 
2279 say as to whether any money was ever paid for stock of this 

company—whether any was ever issued upon payment of 
money ? 

A. I never saw a dollar of money handed over by any party re- 
9 1 — or anything paid for the stock issued. 

Q. Do you know of any money that ever came to the treasury of 
the company for stock 7 

A. Not a dollar. 

Q. Do the books show any? 

A. Not during the time I was secretary. I never knew of a dol- 
lar being paid in for stock issued. 


Mr. Noxris: What do you mean by books? 
Mr. O’Brien: Well, the treasury books—the entire books that he 
has had access to. : 


Q. When was the book first issued ? 
A. Some few shares—I think 100 shares or thereabouts—had been 


issued before I became secretary. The bulk of the stock was issued 


in Philadelphia during the meeting of October 11th, and the ad- 
journed days from the 11th to the 16th of October, 1875. 


ichardson, E. P. Ferry, F. A. Nimms, A. S. French, 


— i K 


al 


— — 


Q. Mr. Craw had a considerable quantity, did he not, of stock ? 

A. I don’t know of any stock that he had. I signed all the stock 
certificates issued as secretary of the company after I came into the 
office, and the stubs show that there had been but one certificate 
issued to General Sickles of the stock. I mean to qualify it as dur- 
ing ** connection with the company. 

Q. Now, something was said about Mr. French; was he a director ? 

A. He was a director. | 

Q. Was he a stockholder ; if so, how much stock did he have? 

A. I think two shares had been issued to him—not exceeding five 
shares. 

Q. At whose instance was he made a director ? 

A. Mr. Richardson’s. 
2280 Q. When was the next meeting after this had? 

A. The next meeting was July 8th, 1876, at 23 Nassau St., 
New York city. 

Q. Who was present ? 

A. Benjamin Richardson, F. A. Nimms, J. W. Ambrose, J. Cooper, 
and J. A. Elwell. There were other directors present, but this was 
at the opening of the meeting. Mr. Ham was late at the meeting. 

Q. Mr. Ambrose there? : 

—— sir; Mr. Richardson, Nimms, Ambrose, Ham, Cooper, and 
well. 

Q. Mr. French, wasn’t he there? 

A. No, sir. 

Q. At that meeting there was a passing on the account of Mr. 
Richardson, an adjudication of the indebtedness to him ? 

A. Yes, sir. 

Q. Which was found to be 185,588.19, was it not ? 

A. Yes, sir; that is what the record states. 

Q. That statement of account is one which appears at page 250 
and 251 of Richardson’s Exhibit One in this case? . 

A. Yes, sir. 

Q. There was a resolution also passed at that time authorizing 
you as secretary to give Mr. Richardson’s notes for that amount at 
not 8 7 per cent. on such time as you might be able to 
agree 

A. Yes, sir. 

Q. Who prepared the first resolution, the one fixing the amount 
of his claim ? 

A. I have no distinct recollection of the party who made a draft 
of the resolution. I myself had previously figured up the various 
amounts, together with the interest thereupon, making the te 
amount of 185,588.19. I find that Mr. Ham offered the resolution. 
I am not prepared to say whether he drafted it or whether I did. 

Q. State whether it was the intention of Mr. Richardson to have 
his account adjusted at this meeting before it was held. 

A. Yes, sir; it was. 
2281 At whose suggestion did you figure up this account? 
A. Well, Mr. Richardson had asked me some days pre- 
vious to ~ — meeting to see how this account stood and make a state- 
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ment of it,and I did so. I had knowledge of the indebtedness from 
the advances that he had made and from the amount of rental to 
be paid upon his rolling stock. 

Q. Did Mr. Richardson have any books in which he himself kept 
his own account? 

A. No, sir. 

Q. You kept them ? 

A. I kept them for the company, giving him credit each time he 
made an advance for the company, and from the company’s books 
I made this statement. I would like to correct that statement; you 
asked me if he kept any books; he kept his check books. I don’t 
know that he kept any other. 

Q. Who prepared the second resolution authorizing the giving of 
these notes with = to sell attached ? 

A. The draft of this resolution was prepared by Mr. E. W. Med- 
daugh, of Detroit. 

Q. When? 

A. I think on the 21st of April or thereabouts, when Mr. — 
and Mr. Betz were in Detroit; we met at his office; they were all 
present and Mr. Meddaugh drew up a sketch of the resolution to be 
passed, supposed to be in the interest of all parties, and that same 
resolution was, substantially as drafted by him, passed by the road, 
as appears by the record. 

Q. It was determined at that time, was it not, on the part of Mr. 
een and Mr. Nimms to request a foreclosure of the mort- 
gage } 

A. Yes, sir; that was the programme. 

. Why did they wish that done? Why, especially, did Mr. 
Richardson ? 

A. As a means to realize from the sale of the road the amount, or 
partially so, of the advances he had made or the indebtedness of the 
. company to him. 

2282 Q. The company was then in default, was it not, for in- 
terest ? 
A. Yes, sir. : 
And on other indebtedness ? 

A. Yes, sir. 

Q. Insolvent, was it not? 

A. Yes, sir; to all intents and purposes. 

Q. At this time state, if you please, where the bonds were that had 
not been issued. 

2 — the time of the holding of this meeting, do you mean? 

es. 

A. They were in the vault of the Park Bank, New York city, 
down in the basement. 5 

Q. How many? : 

A. Well, I think there — 1,854. I find there is altogether 2,974 
bonds. I find from this memorandum that I didn’t count these 


— until the day they were attached. They were put in my 
office. 
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Q. I notice that at the meeting we are talking about, of July 8th, 
one O. W. Child was elected a director. 

A. Yes, sir; he was elected a director. 

Q. In place of Benjamin Richardson, resigned ? 

A. Yes, sir. 

Q. Who is he? 

A. Mr. Child was an iron broker. 

Q. What interest, if any, did he have in the company ? 

A. He had no interest in the company. 

Q. I mean as a stockholder, how much stock did he have? 

A. Well, there was a certificate issued to him for three shares to 
Mr. Child of Mr. Richardson’s stock, but he, Mr. Richardson, hav- 
ing exchanged the larger certificate for smaller ones. 

Q. At whose instance was he made a director? 

A. He was introduced by Mr. Richardson. | 

Q. And at this meeting you were made the managing director, 

were you ? | 
22838 A. Ves, sir. 
Q. I ask you where the bonds were on the 8th of July? 

A. About 1,854 of the bonds were in the vault of the Park Bank, 
New York city, and 1,105 of them were at the banking-house of 
Eugene Kelly & Co.,45 Exchange Place, New York city. 

Mr. Norris: Those were the ones returned from England ? 

A. Yes; 15 of them were in my personal custody, having been 
delivered to me by Prof. McChesney. 

Q. That made 2,974? 

A. Yes, sir. 

Q. What, if anything, did you do in pursuance of the resolution 
authorizing you to = notes to Benjamin Richardson for the amount 
of the moneys due him? 

A. In compliance with the resolution I issued notes to Mr. Rich- 
ardson—stock notes —ſor the sums mentioned in the resolution— 
three notes. 

Q. I show you Exhibits 2, 3, and 4, attached to the deposition of 
Benjamin Richardson, taken by John A. Osborne, special examiner, 
in New York, April 24th, 1879, and usk you if those are the notes 
which you gave to Mr. Richardson July 8th, 1876, in pursuance of 
that resolution ? 

A. No, sir; they are not. Those are originals issued by me, but 
not of that date. 

Q. Where are the notes which you did make in pursuance of that 
resolution ? 

. They were destroyed—torn up. 

. When did you make any notes? 

I made the original notes, as I stated, on the 8th day of July. 
. Where did you do so? 

At my office. 

Who was with you ? 

. Mr. Richardson was there while I made the notes out. 

Q. What was done with them after you made them? 

A. They were delivered to Mr. Richardson. 
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Q. Won't you state in what sums they were made? 

A. The sums are these: 137,712.59; second note for 33,501.09; 

third note for 14, 37.51. ; 

Q. Those three aggregate the amount of his claim? 

A. 185,588.19. 

Q. I ask you what was done with them after you made them; 

whether they were delivered or not? 

A. You refer to the first notes, given on the 8th? 

Q. Yes. You say you made three notes in these sums; what did 
you do with them after that ? 

A. I delivered them to Mr. Richardson. 

Q. At your office? | 

A. Yes, sir. 

— When did you next see Mr. Richardson that you now remem- 

r? 

A. Oh, I saw him frequently after that; almost every day or two 
he used to drop into my office there in New York. 

Q. What can you say as to whether you saw him on the 12th of 
July, 1878? 

A. Ves, I did; he came to my office then and asked me if I would 
go with him up to see John Davison, his attorney, in reference to an 
arrangement that he contemplated that of commencing suit against 
the * upon the notes he had. 

Q. What did he say he contemplated doing ? 

A. Well, in conversation with him and Mr. Davison, at Mr. Davi- 
son’s office, it was deemed best to commence suit by attachment, by 
attaching the company’s property—the bonds. It was said that the 
bonds were the only property of the company there in New York 
and they were to be attached. + 

Q. They were still at the places, respectively, that you have 
named ? 

A. Yes, sir. , 

Q. At this time Mr. Richardson had 600 bonds which had been 
delivered to him, as you have heretofore stated ; where were they ? 

A. Well, on the 12th? 

Q. Yes. 
2285 A. I presume they were in his box in the banking-house of 
E. Kelly & Co. : 

Q. Had they been up to that time in your possession ? 

A. No, sir. 

Q. When did you next see Mr. Richardson ? 

A. On the 17th of the same month he called at my office. 

Q. State what occurred. 

A. He made a demand on me for payment of those notes—the 
notes that I gave him on the 8th of J dy. ; 

Q. The originals? | 


A. Yes, sir; the originals. The notes that I first gave him—the 
stock notes. 


Q. What was said ? 
A. I said to him that I had no funds; the company had no funds 
that I know of, and he had his box with him with his bonds in 
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and he said,“ Well, I make a tender of these collaterals and make 
a demand for payment of the notes, and if the company cannot pay 
me I shall have to sue the company.” 

Q. He knew the company had not any money, didn’t he? 

A. peg: 80. 

Q. What was then done? 

A. He then invited me to go with him again up to the office of 
Davison. 

Q. At the same time, the same — 

A. Yes, sir; and he took his box with him containing the bonds, 
and I went with him to Mr. Davison’s office. 

Q. Just state what occurred. 

A. He then again made a formal demand on me at Mr. Davison’s 
office for the payment to him of the notes, and took the notes out of 
his pocket and showed them to Mr. Davison to see if they were all 
right, and Mr. Davison looked the notes over and turned to the 
Captain and said, “ Those are not the kind of notes you want.” 

3 Who do you mean by the Captain? 

A. Benjamin Richardson. Those are not the kind of 

2286 notes you want at all.“ He said, Everything must be done 

by attachment; we must attach everything. The bonds must 

be all attached; everything must be attached. You — better give 

these notes back to Mr. Elwell and have him give you new notes, 

ordinary demand notes. Those are what you want to commence 
suit on. 

Q. What did Mr. Richardson say ? 

A. He complied with the request and returned to me the collateral 
notes. 

Q. You mean by the collateral notes the one you had made? 

A. Yes; the one I issued under the resolution. 

Q. Returned them to you then? 

A. Yes; at that time, in Mr. Davison’s office. 

Q. What did you do with them? 

A. Tore them up. 

Q. There? 

A. Yes, sir; I first took the amounts from each note and the date 
of these new notes so as to have the same date. 

Q. = have not got to the new notes yet? 

A. No. ä 

Davidson told Richardson he wanted instead of those ordinary 
demand notes? 

A. Yes, sir 

Q. Did you make him such ? 

A. Yes, sir. 

Q. Where? 

A. At Mr. Davison's office. 

Q. What can you say as to whether the Exhibits 2, 3, and 4, 
which I have shown you, attached to Mr. Richardson’s deposition, 
taken in New York April 24th, 1879, are the ones which you gave 
in substitution ? 

A. Yes; those are the very ones. 
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Q. On the 17th of July, 1876? 
A. Yes, sir. 
Q. Did you preserve any copy of the notes which you there de- 
stroyed ? | 

A. Yes, sir. 

Q. Have you got them? 

A. I have. 

Q. Won’t you please show them to me? 


(Witness here produced three papers.) 


2287 Mr. O’Brien: I offer in evidence these three papers. 
(Papers marked Sickles Exhibits C, D, and E.) 


Q. After the giving of the new notes that you have shown here 
what did you do—leave the office is what I mean? 

A. Yes, sir. 

Q. What else, if anything, occurred there that day in relation to 
this matter while Mr. Richardson was there? 

A. I stated to him that it became me as secretary of the company 
to make known his plans to the parties interested—the Philadelphia 
— and others. : 

Q. What do you mean by his plans? 

A. His plans of commencing suit by attachment and attaching 
the company’s bonds. I thought in justice to myself I could not do 
less than notify the parties in interest, and I said I would go down 
to my office and write a letter to Mr. Kelly and ask him to come 
right on to New York city, and I did so. 

Q. What was said in reply to what you proposed doing ? 

A. Well, objections were raised. . 

Q. State what was said; give the language. 

A. The first objection was made by Mr. Davison. He said it would 


not do to let him know anything about it. He could not see why I 


should trouble myself about making it known. I said I was an offi- 
cer of the company ; I could not favor Mr. Richardson in these plans 
and not make his intentions known to the parties in interest, but I 
must detach myself from Mr. Richardson’s interest, as far as that 
‘was concerned. I called a meeting of the board of directors and 
notified the parties in Philadelphia. 

Q. That was what you said? 

A. Yes, sir. 

Q. What did Mr. Richardson say about that? 

A. He didn’t think it was necessary either to notify them at that 

time. 


2288 Q. But you left the office with the intention of giving 


notice ? P 
A. I did, sir; and I wrote a letter to Mr. Kelly about an hour 
after I had left Mr. Davison’s office; and Mr. Richardson. I first, 
before leaving there, engaged counsel to defend the company. 
Q. At whose instance did you do that? 
A. I suggested that the company should be represented, and Mr. 
Davison recommended Mr. Gwillen. 


— — ̃ꝓ — 


— 


de- 


ee a @ = awd 


oo 


ASHBEL GREEN AXD WILLIAM BOND, 4C., ET AL. 1063 


Q. No suit had been commenced ? 
A. He gave me notice that he should commence suit right there ; 
he made arrangements to commence suit. 

Q. He had not yet served the papers? 

A. No, sir; he told me of his intention. 

Q. Who was Mr. Gwillen ? 

A. An attorney-at-law in New York city, an acquaintance of Mr. 
Davison’s. 

Q. You went to him? 

A. Mr. Davison sent for him, and I employed him in Mr. Davi- 
son’s office to represent the company and put in an appearance for 
the company. 

Q. Any retainer paid him? 

A. I paid him £50 then, I think, or shortly thereafter, and, I 
think, or $75 later. 

Q. * did you do this? Did you have any ſunds of the com- 

ny 
A. No, sir; he looked to me for it, as I had engaged him. 

Q. Did you ever get reimbursed ? 

A. I think Mr. Richardson finally made me an allowance for a 
portion of it; I think the last amount he repaid me; that is the best 
of my recollection. 

Q. 2 did not know that any deſense could be made to this 
action | 

A. No, sir; I did not think the company could deny the indebt- 
edness to Mr. Richardson by any means, but I thought it was rec- 
essary to have the company defended in some shape and put in 
some appearance. 

Q. But you wanted an appearance put in? | 

A. Yes, sir. 

Q. Was not the design in having this gentleman appear to 
2289 make perfect the suit which Mr. Richardson was about to 

a t complete jurisdiction of the company in 
New York, and without any hope or expectation that defense could 
be made? 

A. Ves, sir; it was so indicated. 

Q. Now, — say that you went to your office and wrote a letter 
for Mr. Kelley? 

A. Yes, sir.’ 

Q. Your office was at 135 Broadway ? 

A. Yes, sir. 

Where was Mr. Davison’s? | 

A. On Broadway, in the Broadway Bank building, two or three 
blocks further up. 

Q. Did you see any more of Mr. Davison that day ? 

A. Yes, sir; he called at my office in the afternoon of that day, 
after I had — — writing my letter. 

Q. Where did you then reside? 

A. At Elizabeth, N. J. 
Q. Where did he reside? 
A. At Elizabeth, N. J., also. 
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Q. Won’t you state what occurred between you and him? 

A. Mr. Davison, after coming in, asked me if I was ready to go 
out on the same train with him. I said I would be ready in a few 
minutes, but I had some correspondence to finish up. I had written 
several other letters, and this letter to Mr. Kelley I was just in the 
act of enclosing in an envelope, after —— taken an impress copy 
in my copy book, and Mr. Davison says, While you are closing up 
I will put this letter in a lamp box for you.” That was a box just 
outside at the corner, for receiving postal cards and letters, and I di- 
rected the letter to Mr. Kelley, and he took that, I think, with some 
other letters that I had stamped. I said to him,“ I have not stamped 
this yet.“ He said, “All right; I will fix that for you,” and he took 
the letter to Kelly and started out, I supposed, to deposit — in the 
lamp box, and within a few minutes thereafter I got ready and we 
started over to Elizabeth together. 

Q. Did you hear the evidence of Mr. Kelley given in this 
2290 trial in New York in the supreme court? 
A. I heard a portion of it. 
— you there see the letter produced which you had written 
im 

A. I did. 

Q. Did you notice that it had been sent to him without being 
stamped ? 

A. I did. 

Q. Do you know whether Mr. Davison put a stamp on it or not? 
Do you know anything further than what you have stated about it? 

A. Ido not. I saw the envelope; that there had been no stamp 
on it. That is all I could say. I didn’t stamp it myself because he 
said to me he would attend to it. 5 

Q. Now, you gave notice by writing to Mr. Kelley in the manner 
in which you have stated, and you also wrote to some parties in 
1 did you not? 

A. Yes, sir. 

Q. What was the general purport—not the language; I don’t ask 
ou for the contents, but what was the general purport of your 
etter! a 

A. It was to the effect that Mr. Richardson had made a demand 
on me ſor payment of his notes and threatened suit against the 
company unless payment was made; asking for advice what to do 
in the premises. 

7 * = not call a meeting of directors for the next day ? 

I did. 

Q. Do you remember whether notice was given of this meeting to 
Mr. Kelley? : 

A. Yes; Mr. Kelley will remember, also. As near as my memory 
serves me, I gave notice to Mr. Kelley of the meeting of the board 
of directors on the following day, on the 18th—the letter was written 
on the 17th—and asked him to be present. | 

Q. I call your attention to Mr. Richardson’s Exhibit One, at page 
153, and ask you if that is a true copy of the letter which you wrote 
to Mr. Kelley? | 
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A. Yes, sir. 
Q. Just read it. 
2291 A. “135 Broadway, New York, July 17th, 1876. Dear sir: 


Mr. Richardson having made a demand on me, as secretary, 
for payment to him of the amount of his claim against the Chicago, 
Saginaw & Canada Railroad Company, I deem it my duty to call 
immediately a special meeting of the board of directors of the com- 
pany for the pupose of consultation and to devise some plan, if pos- 
sible, to settle said claim. Said meeting is called to be held at my 
office, 135 Broadway, to-morrow, Tuesday, 18th inst., at two p. m. 
Your presence is requested. Yours respectfully, John A. Elwell, 
secretary.” 

Q. What reason had you to suppose, Colonel, that any means 
could be taken to pay this claim from your knowledge of the status 
of the company and the men who comprised the board of directors? 

A. I knew of no means, unless the board of directors might have 
had personal influence with Mr. Richardson to withdraw his threat- 
ened suit against the company, and by some further negotiations, 
either placing bonds or contributions from himself and parties in 
ary that the matter might be settled up. 

Q. Did you not expect when you gave him the notes that he 
would in suit on them very soon? 

A. He had said he would; yes, sir; unless he was paid. 

Q. Was this meeting held on the 18th in which you gave this 
notice? 

A. Yes, sir. 

Q. Just tell me who was present. 

A. B. F. Ham, J. W. Ambrose, O. W. Child, J. Cooper, and John 
A. Elwell, directors, 

3 5 do the proceedings of that meeting appear in the record 


A. Page 75. i 

Q. I notice a resolution there authorizing and directing you, as 
secretary, to go and get the bonds that were in the hands of Eugene 
Kelley & Co.? 

A. Yes, sir. 
2292 And the other bonds, I think—state what you did in pur- 
suance of that. . 

A. Called at the banking-house of Eugene Kelley & Co. and asked 
them to deliver to me the 1,105 bonds of the company, furnishing 
them also with the resolution of the board. 

Mr. Norris: When; what day? | 

A. I think I calledthereonthe19th. Mr. Kelley said that he didn’t 
think it was right for him or eafe for his house to deliver these bonds 
without some guaranty of protection or indemnity from Mr. Rich- 
ardson, and I made such a report to Mr. Richardson and he gave 
them an indemnity bond as against any claim that might be made 
by other parties upon them for the delivery of these bonds to me. 

Q. When did you finally get them ? 

A. I got them on the 20th, I think, of July. I received the 1,105 
bonds from E. Kelley & Co. 
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Q. Did you at any time receive the other 1,800 and some bonds? 
A. On the same day I received 1,854 from the Park Bank vaults. 
Q. For what purpose did you take those bonds to your office? 

A. Well, it was recommended that they should be taken from the 
bank and placed there in my custody. I had been elected manag- 
ing director and Mr. Richardson delivered the bonds over to me, 
the bonds that he had in his custody as managing director formally. 

Q. Didn’t you know at that time that it was the intention to levy 
on them by attachment? 

A. It had been spoken of. 

Q. Don’t you think it was the purpose in directing you to get 
them into your office to have them where they would be more conven- 
ient to make this re! ? 

A. Well, I might think so, but there was no distinct arrangement 
for them that I have any recollection of. It was spoken of as being 

better to have them all together there in the vault. 
2293 Q. Who spoke of it? 

A. Well, Mr. Richardson and Mr. Davison were the prin- 
cipal parties that I had any conference with ; perhaps Mr. Ambrose, 
who was a director of the company, who consulted at times with the 
other directors of the company for the interest of Richardson. 

Q. For whose interest ? 

A. Captain Richardson’s. 

Q. There was a levy subsequently made on these bonds, wasn’t 
there? 

A. Yes, sir. 

Q. When? 

A. On the 11th of August, 1876; the bonds in my custody, all of 
them, were attached or levied on. + ‘ 

Q. On that day do you know where Mr. Richardson’s 600 were ? 

A. His 600 bonds on that day were in my office. 

Q. How long had they been there? 

A. I could not say definitely how long. He was — them 
back and forth. He had them in my office on the 17th, and hie took 
them to Mr. Davison’s office and brought them back again, and 
they were there on the 11th of August, because I counted them. 

Mr. Norris: Is that the time you counted them all and got the 
number? 

A. Yes, sir. It took me from the 11th to the 12th, Mr. Norris, to 
get through with the business. 

Q. Give me, as near as you can, the length of time that these 600 
bonds had been there in your office prior to the 11th day of August. 

Mr. Norris: By the 600 bonds you mean the 600 bonds described 
in the three collateral notes put in evidence ? 

Mr. O’Brien: Yes, sir. : 

The Witness: I could not say. I could not say, because they 

were moved back and forth. 
2204 Mr. Norris: As to the numbers. 
a A. I can state definitely there was 600 that was counted 
me. 
| Mr. Norris: The numbers are described. 


nit 


A. Ves, sir. I will be positive about that, tliat the numbers de- 
seribed in these notes were the 600 bonds that Mr. Richardson had 
in his custody, and they were counted by me, but as to the length 


of time I could not say. 


Q. Who came there on the 11th for the purpose of making this 
attachment? 

A. When I arrived at my office from Elizabeth, N. J., getting into 
my office about 10 or 11 o’clock in the forenoon, I found Mr. Rich- 
ardson, Mr. John Davison, his attorney, and Deputy Sheriff Smith. 

Q. What did they say ? 

A. The deputy sheriff handed me a legal document, a writ of at- 
tachment, issued by Judge Dailey, commanding me to surrender to 
the.custody of the sheriff all bonds and property in my possession 
belonging to the Chicago, Saginaw & Canada Railroad Company. 

Q. What did you do? 

A. I delivered to him all of the bonds in my custody, requesting 
him, however, to show me the courtesy to allow me to count over the 
bonds, and I also demanded from him a proper . He said 
he would consent to that, and he stayed with me the better part of 
that day, and when we got through with my counting and taking 
down the numbers he then, on the following day, gave me a receipt. 

Q. What was done about the 600 bonds that were there also; did 
you count those? 

A. I did, sir. 

Q. In connection with the sheriff? 

A. No, sir; I think I counted them alone. The sheriff was there 
all this time, but I did most of the counting myself. 

Q. What was the occasion for counting the 600—did you expect 

the sheriff to take them away ? 
2295  A.Ican only say that I counted the bonds and took the 
numbers that were there in my office. 
. They were taken away, then, on the 12th? 
On the 12th, the following day. 
Who was there that day? 
. The same deputy sheriff, Smith. 
Was Mr. Richardson there? 
. He was at the office; yes, sir. 

Q. Now, just state what was done-about taking these bonds away 
and what bonds were taken. 

A. Well, the deputy came there in the forenoon with a —— 
and came down to my office and said that he had come to take the 
bonds away. It was a great big chest, half the size of this table, as 
much as two men could carry, and I then asked him for his receipt, 
which he signed, and he took the chest, as I stated, and put it on a 
cart; and thereafter Mr. Richardson started up with his box con- 
taining these 600 bonds and took that out to the steps on the side- 
walk, and they all disappeared together. 

Q. What was said, if anything, between you and Mr. Richardson 
as to his meaning in taking away the 600? 

A. I merely made a remark to him. I said, “ Captain, you are 
not going to let him attach those bonds, too? 
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Q. What did he say ? 

A. Well, he waived his hand and said, “ That is all right; that is 
all right.“ He didn’t say anything but that, and he took hold of his 
box and went off, I suppose, and that is the last I saw of him or the 
bonds that day, or the sheriff either, and I paid no more attention to 
them; it was not my business. | 

Q. You were not present at the sale? 

A. No, sir. 

Q. In view of what took place in Mr. Davison’s office on the 17th, 
when the new notes were made and the advice he then faves did you 
not understand that it was intended to levy on them all? , 

A.. Yes, sir. 
2296 Q. Have you had any conversation with Capt. Richardson 
since that time with reference to the record which the sheriff 
kept of his levy, etc., or anything on that subject? 

A. Well, yes, on one occasion in Mr. Hawkins’office,in New York 

city. 
Q. Who was Mr. Hawkins ? 

A. He was Mr. Richardson’s legal adviser and attorney. 

Q. He is the same Mr. Hawkins mentioned in this record, the 
printed record ? 

A. Yes, sir. 

Q. Give the date. 

A. I could not give you the date. 

Q. About what time and the occasion of your being there? 

A. Well, I used to go in with him frequently; whenever I was 
— New Vork he would request me to go — and see Mr. Haw- 

ins. 

Q. Who? Mr. Richardson? . 

A. Yes, sir; and they were going over the proceedings and the 
decree as rendered and the various acts of Mr. Davison, and Mr. 
Hawkins found a good deal of fault with the manner in which Mr. 


Davison had managed Mr. Richardson’s interests; that he had 


bungled and made mistakes all through, and called him pretty hard 
names, and in speaking of the sheriff and the endorsement made by 
Mr. Davison, as attorney, in the attachment of all the bonds, the 
3,574, Mr. Richardson said, speaking of the sheriff, “ Thank God, the 
sheriff is dead.” : | 

Q. What was he talking about—the certificate ? 

A. The certificate certifying to the sale on the attachment of the 
3,574 bonds. I think it was so endorsed by the attorney Davison. 

Q. Wasn’t it understood that the certificate of attachment was not 
to be found; don’t you remember that? 

A. Yes, sir. 

Q. I ask you if it was with reference to that that Mr. Rich- 
2297 ardson made this remark, the difficulty of finding the record 
of the attachment ? 

A. Well, I will not be positive as to the identical paper they were 
talking about, but I know it referred to the endorsement made by 
J. & R. Davison as to the sale of a number of bonds that had been 
sold under the attachment, and the sheriff’s fees, and all that sort of 
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thing; that Mr. Richardson was very much provoked about it; he 
was swearing a good deal because of the enormous amount of money 
they had taxed him; and Mr. Hawkins found fault with the num- 
ber of bonds that were certified to. 

Mr. Norris: By Mr. Davison ? 

A. Yes, sir; they were endorsed by Mr. Davison. 

Mr. Norris: And not by the sheriff? 

— Speaking of the sheriff, the deputy sheriff, in connection 
with it—— 

Q. You spoke of Mr. Richardson having to pay considerable sums 
on account of this sule or his complaining about the enormous fees ? 

A. Yes, sir. 

Q. What information have you on that subject as to how much 
he paid ? 
A. The sheriff’s fees? 


Q. Yes. 
A. Well, he paid the sheriff $1,850. 


Mr. O’Brien: Mr. Norris, I have asked you to produce some checks 
and the stub book; have you got them ? 
Mr. Norris: I haven’t any information on the subject at all. 


Q. You may proceed and tell us what you know on the subject of 
his paying that sum—how you got your information. 
A. Well, I saw the entries made up by his own hand, in his own 
check book, the stub. 
Q. Have you any memorandum of what you saw there ? 
A. Yes, sir. ä 
2298 Q. Will you produce it? 


(Witness produces memorandum.) 


Q. When did you see this stub book with the check ? 

A. Last November, 1880. 

Q. Where? 

A. At Mr. Richardson’s house, in New York city. 

Q. What was the occasion of your — it? 

A. Well, Mr. Richardson claimed that he had made certain pay- 
ments to me on account of some indebtedness to me—matters be- 
tween him and myself that have remained unsettled for some time 
past. I said to him that he was mistaken; that he had not made 
those payments. Why, he said, he was sure he had. He said, “I 
can prove it by my check book.” I said,“ Send for that check book 
and look it over, and if you find any check drawn to me for such an 
amount at any such time I will say you are right.“ So he sent his 

randdaughter upstairs for his check book, and in looking over it 

F didn’t find any checks that he said he had drawn to my order, 
but I found a check made to the order of James Davison, attorney, 
and another to Charles H. Smith, deputy sheriff. 

d. Just read the first one or state what it was. Did you take a 
memorandum ? 
A. I did. 
Q. What is it—a copy? 


HO yore 
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A. This is a copy of the memorandum made the same day, Au- 
gust 19th, 1876. This is a copy of the stub: “John Davison, on 
suit attaching bonds of C., S. & C. R. R. Co., $300, August 19th, 1876. 
Charles H. Smith, deputy sheriff, for attaching and selling 3,474 
bonds of C., S. & C. R. R. Co., $1,850.” 

Q. When did you make that memorandum ? 

A. I made it on the 28th day of November, 1880, at his house, on 
the day mentioned. 

Q. Have you any knowledge as to whether Mr. Kelley received 

that letter of notification of the meeting of the 18th of July? 
2299 A. Ihave knowledge from Mr. Kelley's statement that he 
received it some ten days later. 

Q. You saw the envelope? Didn't it have an impress of having 
gone to the dead-letter office ? 

A. Yes, sir. 


Mr. O’Brien: I offer in evidence the statement from the check 
book and stub. 7 


(Marked Sickles Exhibit F.) 
JNO. A. ELWELL. 


Counsel for defendant and for Benjamin Richardson, having by 
stipulation this day filed herein waived reading the testimony of the 
witness, John A. Elwell, in their presence, — said Elwell havin 
appeared, thereupon the foregoing testimony was read over to sai 
Elwell and by him subscribed and sworn to before me this 18th day 
of October, A. D. 1881. 

HENRY M. HINSDILL, 
General Examiner in said Cause. 


2300 WILLIAM J. KRLLEV, sworn on behalf of complainant 
Sickles. 


Examined by Mr. O’Brien: 


Q. You reside in Philadelphia ? 

A. I do; yes, sir. 

Q. Are you the person who has been referred to here by Mr. El- 
well in his testimony as the representative of the Philadelphia 
parties in this railroad matter ? 

A. Ves, sir. When my name was mentioned—the name of Kelley— 
in that case. 

Q. State whether vou were sworn in the case in the supreme court 
of New York between Richardson, as defendant, with others, and 
certain bondholders, as plaintiffs. 

A. I was. 

Q. Which is here marked Richardson’s Exhibit one. Look at page 
153. Is that it? 

A. Yes, sir. 

Q. State whether you heard the testimony here to-day of Mr. 
Elwell, having reference to writing you July 16th, 1876, in relation 


to the claim of Richardson and his threatened suit. 


: 


| 
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A. I did hear it. 


Q. Look at that page before you and say whether that is a copy 


of the envelope which you finally received ? 
A. To the best of my knowledge and belief, it is. 
Q. Where is the original ? 
A. So far as I know, it is in New York. 
Q. Whereabouts in New York? 


A. It was handed by me to the counsel to mark as an exhibit in 
that case and the case which you referred to in the supreme court. 


Q. This purports to be a record of that case, does it not? 
A. Yes; —— 
2301 Q. Is that, as near 
letter? 
A. Yes; I should say so. 
Q. When did you receive it ? 
A. On the 27th of July, at about 8.30 o’clock in the morning. 


No cross-examination. 


The foregoing deposition read over to the witness and subscribed 


and sworn — before me this 28th day of December, A. D. 1881. 
H. M. HINSDILL, 


y as you can recollect,a copy of that 


WILLIAM J. KELLY. 


Gen’l Examiner. 


Further taking of testimony adjourned till Tuesday a. m., Sep- 
tember 27th, 1881, at 10 o’clock, testimony to be taken at the office 
of the U. S. commissioner at the U. S. court-house, Grand Rapids, 


Michigan. 


2302 In the Circuit Court of the United States for the Western 


Division of Michigan, Southern Division. In Equity. 


AsHBEL GREEN & WILIA Bono, Complainants, 
v8. 


Tux Cnicaco, Sacinaw & CANADA RaiLroap Company, Defendants. 


GRAND Rapips, MICHIGAN, 


TurspAx A. M., Sept. 27th, 1881. 


The parties met, by their respective solicitors, and the taking 


testimony was adjourned until two —— 


m. 
ENRY M. HINSDILL, 


of 


Gen'l Examiner. 


GRAND Rapips, Micn., 


Tuespay r. M., Sept. 27th, 1881. 


Adjourned until Wednesday a. m., Sept. 28th, at 10 o'clock. 


HENRY M. HINSDILL, 
General Examiner, 
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2303 GRAND Rapips, Mion., 
WEDNESDAY A. M., Sept. 28th, 1881. 
The parties appeared, by their respective solicitors, and the taking 
of testimony was adjourned until two o clock 7 m. 
HENRY Mͤ. HINSDILL, 
General Examiner. 


Granp RArins, Micu., 
WEDNESDAY r. M., Sept. 28th, 1881. 


The parties met, by their respective solicitors, and the following 
p ings were had: 


(Oath administered to John A. Elwell and Andrew Thompson by 
Commissioner Hinsdill.) 


ANDREW THOMPSON, sworn and examined in behalf of Benjamin 
Richardson, the Wrought Iron Bridge Company, John Bower & 
Co., and the estate of C. P. Deitrich. 


Examined by Mr. Norris. a 


Mr. Norris: On behalf of the Wrought Iron Bridge Company of 
Canton, Ohio, I now produce and put in evidence sixty-six of the 
defendant railroad company’s bonds, numbered 221, , 223, 224, 
225, 226, 227, 228, 229, 230, 231, 232, 233, 234, 235, 236, 237, 238, 
239; aiso 441 to 450, both inclusive; also 154 to 158, both inclusive; 
also 159 to 168, both inclusive; also 341 to 363, both inclusive. 

Mr. O’Brien: I will object to them generally as incompetent, 

irrelevant, and immaterial. 
2304 Mr. Norris (continuing) : 


To be marked by the examiner as Wrought Iron Bridge Com- 
pany’s Exhibits numbers one to sixty-six and attached to this testi- 
mony ; 66 bonds received and marked Exhibit M, No. 1 to No. 66, 
inclusive. 

I also offer and put in evidence a certified copy of a transcript of 
the record in this case of The Wrought Iron Bridge Company of 
Canton, Ohio, against The Chicago, Saginaw and Canada Railroad 
Company, Second National Bank of Detroit, and David D. Irwin, 
receiver, from the circuit court of the United States of the sixth ju- 
dicial circuit and eastern district of Michigan, to be attached and 
— 1 as Wrought Iron Bridge Company of Canton's Exhibit 

o. 67. 


Mr. O’Brien: Same objection. 


Q. You reside in Grand Haven? 

A. Yes, sir. 

Q. How long have you lived there ? . 
A. 16 years. 

Q. You are in the employ of T. W. Ferry & Co.? 
A. Ferry & Brother is the name of the firm. 

Q. Who does the firm consist of ? 

A. T. W. and E. P. Ferry. 


881. 
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Q. The same E. P. Ferry that was formerly treasurer of the Chi- 
cago, Saginaw & Canada Railroad Company! 

A. Ves, sir. 

Q. How long have you been in their employ ? 

A. For about 13 or 14 years—13 years, sir. 

Q. Have you charge of the books of E. P. Ferry—papers and 
memoranda—which he. kept as treasurer of the defendant corpora- 


tion ? 
A. No, sir. 
2305 Q. You have not? 
A. No, sir. 
Q. Have you had charge of them ? 
A. No, sir. 
Q. Do you know where they are? 
A. I think he has them in the safe in our office. 
Q. In your office? 
A. I think so. Iam not sure of that. I have not seen them for 
some time. 
Q. Have you access to that safe? 
A. The key is in our office. 
2306 Q. You werc served with a subpoena in this case? 
A. Yes, sir. a 
Q. Commanding you to bring those books with you? 
A. Yes, sir. 
Q. Did you do it? 
A. No, sir; I did not. 
Q. Why not? 
A. Because I didn’t consider I had any authority to do it. They 
were not under my control. 
Q. Anybody else in charge of the office excepting yourself? 
A. No, sir; excepting when Senator Ferry is at home; he, of 
course, is. | 
Q. Did you take any advice in regard to bringing these papers 
here that were called for by the subpcena ? 
A. I consulted with an attorney in Grand Haven. 
Q. Who was it? 
A. Mr. G. C. Stewart. 
Q. Any other attorney ? 
A. I spoke to Mr. Smith coming up on the train here. 
. Mr. Smith? 
A. I met him on the train coming up here. 
Q. Of the firm of Smith, Nims & Irwin? 
A. Yes, sir. 
Q. What advice did he give you? 
A. He didn’t proffer any advice at all. 
Q. What was your objection to producing them ? 5 
A. Because I don’t think I have any authority to interfere with 
another man’s property at all without his sanction. | 
Q. Who has authority to produce them ? 
A. Nobody that I know of, excepting himself. 
Q. And he is in Park City, Utah, isn’t he? 
135—181 
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A. Yes, sir. 
2307 Q. He hasn’t got any control, then, of the office where you 
are? 

A. No, sir; but he could certainly send instructions to me. 

Q. Do you know of any objection to producing them ? 

A. No, sir; I do not. 

Q. Is it simply a matter of advice of counsel that you act under? 
A. And my own view too. I am taking a view outside of law 
altogether. I take a business view. | 

Q. Do you know how much money he received as treasurer of | 
that road ? : 

A. No, I don’t. 

Q. Did you ever prepare a statement showing the receipts and 
disbursements from those books and deliver it to anybody ? 

A. Oh, I could not recall anything about it; I may have done it 
9 it is years ago since I had anything to do with it. 

Q. You cannot remember whether you have ever done so or not, 
vou say? 

A. No, sir; I cannot remember. : 

Q. How long since you have had occasion to look at those books | 
and papers showing the state of these accounts? | 

A. I don’t think I have looked at them since he acted as treas- : 
urer—5 or 6 years, I suppose; I am not certain as to the time. 

Q. You have not seen them since that? 

A. Not that I know of. 

Q. You mean not that you remember ? 

A. Not that I remember. 

Q. Did you ever go through them with Col. Elwell or show 
2308 them to him? 
A. Not that I remember. 
2 * you ever furnish him with any written statement from the 
87 

A. Not that I remember. 

Q. In your own handwriting? 

A. I don’t remember it. 

Q. I understand you tosay, then, that you decline to produce these 
papers, books, and memorandum described in the subpcena with 
which you were served? - 

A. I would not take it upon myself to produce them. 

Q. You decline to produce them, and yet you admit that they are 
in your custody ; at least they are in the safe of which you havea 
key and have daily access to? 

A. I believe they are. 


Mr. Norris: I think that is all. : 
No cross-examination. 


AND’W THOMSON. 


Read over to the witness by me and by him sworn and sub- 
scribed before me this 28th day of September, 1881. 
H. M. HINSDILL, 
Gen! Kraminer. 
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2309 Jon A. Etwett recalled and cross-examined by Mr. Nor- 
RIB: : 


2 Eo were examined, Mr. Elwell, in New York city ? 
Ves, sir. 

Q. And your testimony was taken stenographically, contained in 
Richardson’s Exhibit One, which you have referred to in your testi- 
mony ; have you read that testimony ? 


A. Recently ? 

Q. Yes. 

A. I have read portions of it recently. 

Q. Where? 

A. I think at Grand Rapids and also in New York city. 

Q. When did you read it in New York — 

A. During the month of November, I think it was, I was there. 

Q. Of what year? 

A. 1880. 

Q. Where was it when you read it; who gave it to you, in other 
words? 


A. John Davison, Mr. Richardson’s attorney. 

Q. Where did you read it here? 

A. I think in this very room. 

Q. Who produced it for you to read? 

A. I think either you or Mr. O’Brien had the book here at the last 
examination. 

Q. Had you not read it hefore that? 

A. My impression is that I had, but I could not fix the date. 

Q. You refer now to this Exhibit One of Richardson’s, lying on 
the table here, in this case? 


(Witness looks at book.) 


A. Yes, sir; I should say that was the one. 

Q. What was your object in reading it? 

A. My object in reading it was to ascertain as to the amount 
2310 of $5,000 that Mr. Richardson had been credited with as hav- 
ing been paid to me, of which I had never received anything. 

TI wanted to see how that appeared in his account. 

Q. Was that the only object you had in reading it? 

A. That was the only object I had in reading it in New York city. 

Q. Iam talking about the time you read it here, not when you 
read it in New York city. ‘ 

A. I had no particular object, — to glance over the testi- 
mony as given; the book being handed I looked into it. 

Q. Did you read it at anybody’s request ? 

A. No; sir; with the exception of as to the amounts of money 
paid out by Mr. Richardson during the different periods. 

Q. Well, as to that, what? 
A. For the purpose of enabling me to give more correct testi- 
mony. 

Q. That is not the question I put. I asked you at whose request 
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you read it. You said no one’s request, excepting as to certain 
amounts; that is not responsive to the question. 

A. It was either Mr. O'Brien's or yourself, I think, who requested 
me to read it. 

Q. Have you any idea, the most remote, that I ever asked you to 
read it, ever pointed it out to you, ever called your attention to it 
in any way, shape, or form to allude to it before? 

A. I don’t desire this to go down as evidence. I merely wish to 
ask if in making up amounts between July 5th and August 3rd 

and subsequently thereto we didn’t sit down and figure up 
2311 the various amounts paid in by Mr. Richardson. 
. If you ask me I answer no. We may in my presence. 
You may have done so with Mr. O’Brien. 


Mr. O’Brien: That was a part of the examination. 
Mr. Norris: I am talking about before he was examined. 


A. I am now referring to looking into that exhibit here in this 


room. 

Q. While you was testifying ? 

A. Yes, sir. 

Q. I don’t refer to that. I ask you if you ever read it before you 
testified ; before you was sworn. : 

A. Yes, sir; I have answered that question. 

Q. That you read it here and that you read it in New York city? 

A. Yes, sir. 

Q. I understand you to say that you read it in New York city at 
the request of John Davison? 

A. No; not at his request, but it was my desire to obtain infor- 
mation and I borrowed the book from him, 

Q. Did you find any errors in that testimony. there—anything 
that you desired to correct? 

A. I have no recollection; the evidence is very lengthy and I 
cannot recollect all the answers made. 

Q. You don’t now recollect any portion of it that you now desire 
to correct - 2 been erroneously taken down in that exhibit? 

I don't. 
2312 Q. So far as you recollect it is correctly given, is it, as your 
testimony on that trial in New York city? 

A. Yes, sir. 

Q. Both the direct and cross ? 

A. Yes, sir. 

Q. Did you state in New York the facts that you have stated here 
in regard to the transactions about which you were testifying, and 
did you state them there as you have stated them here ? 

A. So far as they have any direct bearing I stated them the same 
here. Questions have been asked here that were not asked in New 
York city. 

Q. But so far as any questions were asked here that were asked in 
New York city your answers are the same here as they were in New 
York city, as given in that exhibit? | 

A. To the best of my recollection. 
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Q. If — differ in fact which is right and which is wrong? 

A. That I could not say. All the evidence given at this examina- 
tion here is correct. 

Q. When did you first communicate to Mr. O’Brien, who exam- 
ined you here, the facts relative to the surrender of the collateral 
notes and the issuing of new notes, and why did you communicate 
that to him? I mean the Richardson notes that were given on the 
8th of July, 1876, in settlement of his claim against the railroad 
company. 

A. I think the matter was spoken of casually in conversation at 
Sweet’s Hotel last winter. 

Q. And then you communicated to him these additional facts, if 
they are additional facts? 

A. Yes, sir. 

Q. Do you remember whether you testified in New York anything 

in regard to the surrender of the first notes given to Rich- 
2313 ardson, which may be described as collateral notes? 
A. I didn’t testify in New York as to the surrender of the 
notes; the — was not asked. 

Q. And therefore you didn’t testify concerning it? 

A. No, sir. 

Q. When you testified in New York city did you testify particu- 
larly in any one’s interest or to promote or to advance anybudy’s 
interest ? 

A. I testified only as to my knowledge of facts in behalf of Mr. 
Richardson. : 

Q. When you testified here the other day did you testify in any- 
body’s interest, as you supposed ? 

A. Not particularly so. I presumed it would be in the interest of 
all to have the facts stated as they occurred. 

Q. On page 205 of Exhibit One is an exhibit marked Exhibit 3, 
which is a copy of a contract of the 3lst of March, 1875, made be- 
tween Richardson and the railroad company. Do you know where 
the original contract is? 

— 3 Mr. Richardson and the railroad company ? 

Les. 

A. I presume Mr. Richardson has it ; I don’t know where it is. 

Q. This copy given here is a correct copy, is it, of the original ; it 
was put in in your testimony in New York? 

A. Yes, sir. 


Mr. O’Brien: Was not the original there; was not that 
2314 the original? 

Mr. Nonnis: Ves; I think it was; the original, of course, 
is on file in the case. 


Q. On page 224 of this exhibit—Sickles One —in your evidence, to 
which you have referred, appears this question: What was the 
date of the notes; on what day did you execute these notes?” and 
you answered, “To the best of my recollection, July 8th or Ah; I 
think it was July 8th.” Was the answer correct ? 

A. That was correct; that is the date on which I executed the 
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notes to Mr. Richardson—the first notes, with reference to the notes 
I gave them. 

Q. Der were interrogating you concerning the notes that were 
in suit! 

A. Well, it didn't enter my mind as to any particular notes; I 
had reference to the notes that I gave him according to the resolu- 
tion. 

Q. On page 225 the court asks you this question: When were 
the notes made?” and you answered, “ They were made on the 8th 
or 9th of July; I think on the 8th—demand notes.” 

A. Yes; they were demand notes. 

Q. Were they made on the 8th or 9th of July, as you swore at 
that time? 

A. Yes, sir; the first notes. 

Q. The first notes were demand notes? 

A. “On demand we promise to pay —that is the way they read. 

Q. You further testified on that page that on the 17th Mr. Rich- 
ardson presented them to you and demanded payment? 

A. Yes, sir. 
2315 Q. What notes did you refer to then ? 
A. To the original notes, issued on the 8th or 9th. 

Q. You were not testifying then in regard to the notes in suit? 

A. Well,I had no particular thought of anything about the notes 
I had given him. They were presented on the 17th, as stated. 

Q. On page 226 is the following in your testimony: “What did 
he”—meaning Mr. Richardson—‘ do with the notes and 600 bonds 
collateral aſter making demand and tender and you expressing 
your inability to pay?” and did you answer, “ He took his notes 
and collaterals away and said unless he could be settled with, why, 
he would have to sue the company; and did you further answer, 
“He,” Richardson “gave me to understand that he would sell 
them or dispose of them, and if he could not get the money he would 
‘have to realize on his collateral ?” 

A. Yes, sir; that conversation took place in my office during the 
forenoon of the 17th. 

Q. Referring to the meeting which you had called for the 18th of 
July, 1876, this question was put to you: “State whether, according 
to your best recollection, you paid the postage on the different letters 

that you sent out notifying the directors of the meeting,” and did 
ou answer, “I did; I am not aware of ever in my life sending a 
etter to the mail without putting a stamp on? ” 

A. That is correct, sir. 

Q. In regard to the letter mailed to William J. Kelly 

2316 about which mm have given some testimony before this com- 

missioner did you state, in answer to a question put to you 
by the court,“ Have you any recollection of how that letter went 
out of your office without stamp?”—what did you answer in regard 
to that, if you remember, and what is the fact? 
A. My final answer was, I didn’t mail,that letter persouvally. 
Q. That was your final answer in this testimony ? 
A. Yes; I think you will find it there. 


je notes 


at were 


otes ; 1 
resolu- 


n were 
he 8th 


ore at 


Q. On page 240 of this record, at the time Mr. Richardson was 
present on Monday and Tuesday at the board meeting, Mr. O’Byrne 
testified that a power of attorney from Mr. Richardson to you was 
produced and shown to him in your presence and in Mr. Riehard- 
son’s presence. What have you to say to that, and did you answer, 
„I had no power of attorney whatever from Mr. Richardson at that 
meeting? 

A. That is the answer I made. I had no power of attorney of 
Mr. Richardson with me at that niceting. 

Q. Is that what you meant? 

A. Yes, sir. 

Q. This question was also put to you: Had you any authority 


other than this paper (referred to in your testimony) to act there at 
r. 


that meeting for Mr. Richardson?” and did you answer, “I had no 
other authority; I had no other paper but that one from Mr. Rich- 
ardson ?” 

A. That is correct, sir. 

Q. At that time did you have in your possession unsurrendered 

the power of attorney that you have put in evidence here and 
2317 attached as an exhibit to your testimony ? 
A. Repeat the question. 7 

Q. At that time, at the time you gave your testimony in this 
case, did you have the power of attorney that you put in evidence 
here and attached as an exhibit? 

A. The certified copy ? 

Q. Yes. 

A. Yes, sir; I did, sir—-that is, during the trial in New York city. 

Q. Did you also testify in this record in this manner: “ Had you 
any authority there other than that oral request of Mr. Richardson 
to make that signature?” and answer, “ Not at that time? ” 

A. I don’t know what this refers to. 

Q. It refers to the authority that you had to make the signature 
postponing the Richardson claims to the Philadelphia claims. 

A. I had no authority whatever for that purpose. 

Q. Did you also testify then and there, Was there or not any 
power of attorney under it that was signed?” and did you answer, 
“No power of attorney, excepting Mr. Richardson’s giving his con- 
sent to the transactions and authorizing me to receive a check from 
Mr. Betz.” Did you answer that way ? 

A. I think I did. 

Q. Was the question asked you, “ Had you any authority what- 
ever other than that letter to make that signature?” and did you 
answer, “ No other authority ?” 

A. No other authority for that particular transaction. 
2318 Q. You now want to add to it, No other authority for that 
— transaction ?” | 

A. Yes, sir. 

Q. But you then answered, “ No other authority, as I understand 
you? 

A. Yes, sir. 
Q. The following appears to be a part of this testimony: “ Mr. 
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O’Byrne testified in his examination here that Mr. Richardson told 
him that you had a power of attorney and would exhibit it to him, 
O’Byrne, and that you, Mr. Elwell, did exhibit it to O’Byrne, and 
thut that paper you exhibited to him, O’Byrne, was the power of at- 
torney under which you acted for Mr. Richardson. What have 
you to say to that?” and did you answer, “I had no other paper; 

exhibited no paper excepting the one I have produced here, Ex- 
hibit 4?” Is that correct? 

A. It is correct. 

Q. A further question was put to you, “I assume that this Ex- 
hibit 4 is a power of attorney. Now, I ask you if you had any 
power of attorney whatever from Mr. Richardson?” and did you 
answer, “I have no power of attorney whatever from Mr. Richard- 
son.” That is on page 246. 

A. Does it read “I have?” 

Q. “Ihave no power of attorney whatever from Mr. Richard- 
son.” 

A. That is correct, because I had surrendered to him the power ; 
that is only a copy I put in here. 

Q. The account which you furnished or which was there furnished 

and put in evidence during that testimony of Benjamin Rich- 
2319 ardson against the Chicago, Saginaw & Canada Railroad 
Company was made up by you, wasn’t it? 

A. Yes, sir. 

Q. And you testified that that was a correct account, didn’t you? 

A. Yes, sir. : 

Q. That it represented all the receipts and disbursements and 
proper debts? 

A. Yes; together with interest due on it. 

Q. In other words, you verified it as correct? 

A. Yes, sir. 

Q. You now desire to correct that verification as to that $5,000 
item ? 

A. Yes, sir. 

Q. Why did you swear to it then as correct and not now? 

A. Because Mr. Richardson had pledged himself to pay me that 
indebtedness from the company — had secured me by a mortgage 
upon a piece of property. Since that time he has endeavored to re- 
— that indebtedness and the thing is unsettled. He never 
iquidated the account at all or made any payment. 

Q. You reported here and you say you made up his account 
at b 2nd, 1876, cash to J. A. Elwell on account of iron contract, 
$5,000? 

A. Yes, sir. 
Q. You then gave him credit and swore that it was a correct 


‘credit. Now, you sey you desire to withdraw that because Mr. Rich- 


ardson did not pay you for it as he agreed to? 

A. I don’t mean to be understood that it was an incorrect credit, 
neither do I care to have it withdrawn. I merely affirm here that 
it has not been paid by Mr. Richardson. 

Q. To you? 


A. To me. — : 
2320 Q. In other words, it is a matter of controversy between 

1 you aud Richardson whether he owes you that amount or 
no 

A. That is all 

. You don’t desire to say that that item was erroneous any fur 
ther than it was a credit you then agreed to give him, which you 
subsequently did not? 

A. Yes, sir; and he consented to pay to me. 

Q. And which he never has paid ? 

A. That is it. 
2321 Q. You testified in this case that that account was examined 
by a board of directors. By a board of directors? 

A. Yes, sir. 

Q. And that the vouchers for $185,588.19 were produced to the 
directors ? 

A. In a general statement it was. 

Q. Then in your testimony on page 252, “ At the time of the ex- 
amination of that account by the board of directors, were there any 
vouchers present before the board?” that was a question put to 
you and you answered: “There were vouchers to the amount of 
$185,588 % 

A. Yes, sir. : 

Q. That, of course, would include this $5,000 item; 

A. Yes, sir. 

Q. These vouchers were satisfactory to the board and they passed 
upon them, I suppose, at the time the account was offered ? 

A. Passed upon them as correct and approved them. 

. As to the number of bonds that were attached in that suit 
commenced by Richardson against the Chicago, Saginaw and Can- 
ada Railroad Company in New York, about which you have testi- 
fied—I mean the suit commenced by attachment—I find your tes- 
timony is as follows: “ You can state whether that is correct or not. 
Were there any other bonds than those specified here attached ? 
You have specified 2,974 in numbers ;” and your answer was,“ No, 
sir; there was no other bonds in my possession ; he took all I had.” 
“That was all you had?” That was all I had.“ Have you any 
knowledge of any other than these being attached?” A. “I have 
not.” Is that correct? 

A. That is correct. 

Q. Did you also 2 then in response to this question, 

2322 “The 600 bonds that Mr. Richardson held as collateral, ro- 

ferred to in those resolutions that are put in evidence, have 

they, so far as you know, ever at any time from the dates they were 

delivered to Mr. Richardson as collateral been in the possession of 

the company?” and that you answered to that, They have never 

been in the possession of the company; Mr. Richardson tendered to 

me once the collateral when he made the demand for the payment 
of his notes, but he took them away again.” 

A. That is correct, sir; he took them away finally. 

Q. The answer is correct, is it? 

136—181 | 
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A. Yes, sir. 

Q. Do you remember what time that was that you testified in this 
case ? 

A. It was during the year 1877. I was in New York city, at Mr. 
Richardson’s request, three or four times. I think this last evidence 
was given during the months of July or August; I am not sure. 

Q. Some time in the summer of 1877 ? 

A. Yes, sir. 

Q. Was that on the trial of the case? 

A. Yes, sir. 

Q. In open court? 

A. Yes, sir; before Judge Donahue. 

Q. Was there a jury? 

A. No, sir; it was in the supreme court chambers. 

Q. Tried by the court without a jury ? 

A. Yes, sir. 

Q. The following testimony appears on page 275: “ Refer- 
2323 ring to this resolution at this meeting of July 8th, contained 
on pages 72 and 73 of the minute book, did you give Mr. 
Richardson anything but the notes which you are there authorized 
to give?” and that you answered, I gave him a copy of the reso- 
lution.” Did you give him anything else under that resolution?“ 
and that you answered, “I gave him nothing else; I had no author- 
ity to give him anything else.” 

A. Well, sir—— 

Q. Is that correct ? 

A. That is correct, with the qualification I gave him nothing 
else, because I gave him only notes and a copy of the resolutions ; 
gave him the stock notes first and subsequently-gave him notes of 
another kind—demand notes—at his request. : 

Q. The following testimony, on page 276, appears in this exhibit 


which you have identified: “You are authorized to execute and 


deliver to said Richardson the promissory note or notes of the com- 
pany in the amount of said indebtedness, with the accrued interest 
thereon, payable at such time as you may be able to agree upon 
with said Richardson. What time did you agree upon for the pay- 
— of those notes?” and that you answered, They were demand 
notes.” 

A. Yes, sir; I so answered. 

Q. Did you testify as follows? “ Did you under that resolution, 
the resolution of July 8th, 1876, make any agreement or give any 
paper to Mr. Richardson other than the notes upon which Mr. 

Richardson brought suit and a certified copy of the resolu- 
2324 tions?” and that you answered, “I gave him no other 

agreement or paper, excepting the notes. To my knowledge 
and belief, there were no other papers passed between us.” 0 

A. There were no other papers saving the notee and a copy of the 
resolution. 

Q. You admit that you testified as I read ? 
A. I think it is quite likely, sir, because I knew nothing else that 
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I had given him but notes and the copy of the resolution. I gave 


him the notes in two installments. 


Q. I understand that you first knew Mr. Richardson at 135 Broad - 
way, vour office, in 1874 or 1875? 

A. I think it was in 1874; it might have been 1873, possibly— 
thereabouts. 

Q. That in February, 1873, you came to Michigan with Mr. Rich- 
ardson ? 

A. Yes, sir. 

Q. March 31, 1875, that you made the contract that was shown 
in the exhibit ? 

A. Yes, sir. 

Q. That you came to Michigan to live in May, 1875? 

A. Yes, sir. 

— — that you was made secretary of the company shortly 

aſter 

A. Yes, sir. 

Q. You had no stock ? 

A. No, sir; I had no stock. 

. That in July, 1875, you was a director ? 

A. Yes, sir. 

Q. That you was made a director, with 20 shares of stock which 
Mr. 8 had assigned to you? 

A. Yes, sir. 


Q. That in October, 1875, you became the auditor of the com- 
pany? 
A. Yes, sir. 
2325 Q. On July 8, 1876, you became a managing director? 
A. Yes, sir. 
Q. And that you are now the lessee and general manager of the 
company ? 


A. Yes, sir; of the road. 

Q. And you own about how many of receiver’s bonds ? 

A. I have sixty-odd left—yes, thereabouts—a little over sixty. 

Q. About sixty thousand dollars? 

A. Yes, sir. 

Q. How much of the stock of the company do you own? 

A. Not any. 

Q. You have purchased since you became lessee and general di- 
rector some of the bonds, have you not? 

A. I have sir. 

. How many and of whom? 

A. I have purchased 38 bonds of General Sickles? 

Q. Any others? 

A. I have taken by an assignment 12 bonds of Mr. F. A. Nims. 

Q. I mean, of course, by these bonds the original bonds; not the 
receiver’s bonds. 

A. Those are the original bonds; yes, sir. The others we desig- 
nate as certificates. 

Q. You state that you had some business intercourse with Mr. 
Richardson at Elizabeth, New Jersey. Was that prior to 1875? 
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A. Yes, sir. 

Q. How long prior? 

A. Perhaps 6 or 8 months. 

Q. That you had an interest in a quarry at St. Genevieve? 

A. Yes, sir. 

Q. When was it that you had that interest? 
2326 A. I think we both purchased stock in that company in 
1874. 

Q. Have you got it still? 

A. I have a portion of it; yes, sir. 

Q. Are there any unsettled accounts between you and Mr. Rich- 
ardson in relation to it? 


Mr. O’Brien: That is objected to as immaterial. 
—— Norris: It is simply for the purpose of affecting his $5,000 
claim? 


A. A very little as to the stock. 
Q. I mean anything as to the deal between you. 
A. Oh, yes; there are unsettled matters between us. 
2327 Q. This office that you had at 135 Broadway, New York, 
that you said he was in the habit of coming there quite 
frequently, when did he first begin to come there? 
A. During 1874; frequently and continuously thereafter until I 
removed from it. 
Q. Was it a basement office ? 
A. Yes, sir. 
Q. One room or two? : 
A. It was one room subdivided—a partition on the rear of it. 
Q. Who occupied it besides yourself? 
A. A Mr. Crane, of Elizabeth, New Jersey. 
Q. He had a separate desk ? 
A. Yes, sir. 
Q. In a separate part of the room ? 
A. Yes, sir. 
Q. And you had a separate desk ? 
A. I had two or three. 
Q. Two or three desks? 
Yes, sir. 
. Were there any clerks in your employ ? 
A. I had a young man there to take care of the office; it wasn’t 
necessary to have more, because I was frequently away. 
Q. You had one? 
A. A young man there to take care of the office. 
Did he have a desk or place to sit? ° 
A. Not properly; he sat to the table or desk whenever it was 
necessary to use it. 
Q. But you had no regular clerk ? 
A. No, sir. 
Did you have a safe in the office? 
A. No, sir; I had a vault, not a safe; I had a vault under the 
sidewalk, a large vault, but not a safe. 
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2328 Q. Have you any recollection of the time when you sur- 
rendered that power of attorney to Mr. Richardson? I ask 
you when you surrendered the power of attorney to Richardson. 

A. It was shortly after (before) dhe commencement of the trial. I 
don’t know what month of the year it was. 

Q. Of the trial in New York? 

A. Of the trial in New York city; yes, sir. 
he O’Brien: Do you mean the commencement of the suit or the 

ria 

A. The frial before Judge Donahue, during the year 1877. 

Q. Referring to that power of attorney, before you surrendered 
it you took a copy of it and had it certified by a notary public? 

A. Yes, sir. 

Q. Why? 

A. Well, I deemed it necessary for my own protection, having 
acted by authority for Mr. Richardson, that I should preserve some 
evidence to myself as to the acts I had committed for him and in 
his interest. 

Q. Who asked you to surrender it? 

A. He did or Mr. Hawkins, I don’t know which; I think it was 
— by Mr. Richardson’s request at the suggestion of Mr. Haw- 

ins. 

Q. You referred, in your testimony, to the necessity that existed 
for Mr. Richardson to advance a further sum of twenty-five thou- 
sand dollars to the Cleveland Rolling Mill —— or the pur- 
chase of railroad iron. Will you explain why that became neces- 

sary? The agreement was that the first one hundred thou- 
2329 sand dollars which should be advanced was to be exclusively 
used in the purchase of iron ? 

A. Yes, sir. 

Q. It seems it was not sufficient. Now, — ? 

A. A portion of that sum had been expended for purposes other 
than that of buying iron, and there was a deficiency of twenty-five 
thousand dollars in the treasury. 

Q. It was because this company had not faithfully carried out 
their agreement with Mr. Richardson that led him to the second ad- 
vance, as you understand it? 

A. Yes, sir; I should so state it. A 

Q. Who prepared the resolution, if you know, providing for a fur- 
ther security to Benjamin Richardson of 300 bonds, after he had 
received first 200 and then 100? 

A. I think I did; probably Mr. Nims drew it. I am not quite 
certain. My impression is I drew it. 

Q. You drew it, of course, in pursuance of the understanding of 
the meeting at that time ? 

A. Yes, sir. 2 

Q. And it correctly expressed their understanding, as you sup- 

? =- 


A. Yes, sir. : 
Q. You testified that at the meeting of August 3, 1875, held in 


8 Mr. Ferry resigned as treasurer of the company. Is that 
a 7 


1086 BENJAMIN RICHARDSON & HENRY DAY, 4C., vs. 


A. That is the fact; he resigned conditionally. 

Q. And the conditions never became operative ? 

A. The conditions were that Mr. Richardson should assume 

2330 Mr. Ferry’s obligations—twenty thousand dollars—to the 

First National Bank of Grand Haven, and also conditioned 

upon that a committee should be appointed to examine Mr. Ferry’s 

books and audit them correctly, and when he was thus relieved he 

was to step out from his office and Mr. Richardson was to be ac- 
knowledged treasurer of the company. 

Q. Was it recited in the agreement as you recollect it, or in the 
record as you recollect it, that Mr. Richardson was to assume Mr. 
Ferry’s indebtedness to the First National Bank of Grand Haven? 

A. It was not a matter of record, as I recollect it. 

Q. That was not the terms of the surrender? 

A. I think, though, there is a resolution that bears upon that sub- 


ject. 
‘ Q. Will you find it, if you can ? 

A. (Witness looks at book.) I find the resolution and also Mr. 
Ferry’s resignation covering my statement. 

Q. That Mr. Richardson was to assume that twenty thousand 
dollars? 

A. No, sir. 

Q. That is what I refer to. You don't find anything in the 
records to that effect, do you? 

A. But that was the understanding, and the resolution and the 
context of the resignation refer to it. 

Q. Read what you claim. 

A. “On motion, it was unanimously resolved that the executive 
committee be instructed to settle with the treasurer of this company 
at as early a date as will suit the convenience of the committee and 

treasurer. Edward P. Ferry, treasurer, presented the follow- 
2331 ing communication: To the president and directors of the 

Chicago, Saginaw & Canada Railroad Company. Gentlemen: 
I hereby tender my resignation as treasurer of your company, the 
same tu take effect as soon as my accounts shall be examined and 
settled and the obligations that I have made personally for the 
benefit of the company be settled or I relieved therefrom.’ 

Q. By anybody, but not by Richardson ? 

A. The records don’t mention Mr. Richardson’s name. 

Q. As a matter of fact, was the condition of it complied with ? 

A. No, sir. 

Q. It was not? 

A. No, sir. 

Q. Then Mr. Ferry’s resignation as treasurer never took any effect, 
the condition not having been complied with? ° 
A. He was reinstated subsequently. 

Q. Did he ever go out? 

A. Well, it was a matter of dispute for some little time. 

Q. He has always kept the books and has them to-day, hasn’t he? 
A. Mr. Ferry has; yes sir. 

Q. He has never delivered them to the company ? 


* 


A. Not to my knowledge. 

Q. He was subsequently and at the October meeting in Philadel - 
phia elected ? 

A. Yes, sir. 8 

Q. His term having expired? 

A. No, sir; not by reason of the expiration of his term of 

2332 office, and as Mr. Richardson claimed that he was treasurer, 

and the company thought that Mr. Richardson, not having 
complied—— 

Q. Do you know of any acts that Mr. Richardson ever did as 
treasurer of the company—of papers that he ever signed ? 

A. I have no recollection. 

Q. How were the last 300 bonds that were delivered to Mr. Rich- 
ardson delivered to him? 

A. Mr. Ferry at this meeting held August 3, 1875, drew an order 
in Mr. Richardson’s favor on the Mercantile Trust Company of New 
York City for the purpose of enabling him, Richardson, to obtain 
the 300 bonds from the vaults. 

Q. And Mr. Richardson took the order and took the bonds? 

A. Yes, sir. 

. The 300 bonds? 

A. Yes, sir. 

Q. That order was drawn in pursuance of the resolution author- 
izing the treasurer to do so? 

A. Yes, sir. 

Q. Were you in New York at the time that Mr. Richardson, act- 
ing under that order of Treasurer Ferry, took those 300 bonds? 

A. I was not in New York. 

Q. How soon after that time were you in New York? 

A. Well, I couldn’t tell positive; possibly 2 months. 

Q. Where was your home then, and your business? 

A. My business was in Michigan and my home was at Elizabeth, 
New Jersey. 

Q. You hadn’t yet removed your family? 

A. No, sir. 

Q. At that time where were the bonds of the company kept, 
2333 at the time that Mr. Ferry gave Richardson this order for 
these 300? 

A. In addition to the 300 bonds taken away by Mr. Richardson 
from the vaults of the Mercantile Trust Company ? ; 

Q. Just confine yourself to answering my question. Where were 
they kept? | 

A. They were kept in the vaults of the Mercantile Trust Com- 
pany at that time, 1854—bonds in addition thereto. 

Q. How did you know anything about that? 

A. Because Mr. Richardson wrote me a letter on that subject, 


stating 
Q. Have you got that letter here? 
A. No, sir. 
Q. Then don’t say anything about the letter unless you can pro- 
duce that. That is all the knowledge you have, is from information 
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of some letter which you say you have in your possession, but which 
you do not produce? 

A. I didn’t have it with me; I didn’t think it would be called for. 

Q. You have no personal knowledge yourself of what bonds there 

were? 

A. No, sir. 

Q. You never saw Mr. Richardson take them away ? 

A. No, sir. 

Q. Never saw him move them in any shape? 

A. No, sir. 

Q. You don’t know how many there were or what condition they 
were in, excepting from some information which you say you have 
in some letter which is not here? 

A. That is it. 

Q. When did you first see the bonds of this company—those that 
were kept, I mean, by the company unissued ? 

A. I first saw them at the Park Bank, in their vaults in New 

York city. 
2334 Q. When? 
A. On the 20th day of July, 1876. ; 

Q. That was the second day after the meeting which ‘you called 
for the 18th of July, 1876? 

A. Yes, sir. 

Q. Do you know—you say you believe that the general depository 
at the time Mr. Ferry gave Mr. Richardson the order was the Mer- 
cantile Deposit Company ? 

A. Mercantile. . 

Q. Now, do you know when the change was made from there to 
the Park Bank and by whom? I ask you if you’ know, not what 
you know from information ? 

A. It is printed in exhibit there, the date when he paid the rental 
for the use of the vault. Mr. Richardson paid $73. 

Q. This appears to be September 20th, cash, Mercantile Trust 
Company for use of vault, September 20, 1875? : 

A. I believe that is the time. 

2. 3 from that information, what facts are you enabled to 
state 

A. I only know what facts as they have been communicated to 
me by Mr. Richardson. 

Q. N mind about that; I want to know what you know this 
me 

A. That is all I know. 

Q. The first time you ever saw the bonds since you were con- 
= with the company was in the Park Bank onthe 20th of July, 

A. Iam not positive that I first saw the bonds on that day; I’ was 

trying to recall a prior occasion when I had been there with 
Mr. Richardson for the pu of looking after the bonds, 
and he pointed out to me then the chest in which they were 
contained but I don’t recollect the date; it was prior to the 20th of 


July. 


Q. You didn’t see them at that time? 

A. I think he opened the lid and I looked into the chest and saw 
there was bonds there. 

Q. But the precise date you don’t remember? 

A. No, sir. 

Q. September 25th, 1875; at that time the bonds which had been 
taken to Europe had not been returned ? 

A. No, sir. 

Q. They were yet in the custody of McChesney ? 

A. I presume so. 

Q. After McChesney’s return from Europe he delivered back to 
the company a thousand bonds or so. Do you know anything per- 
— about the delivery? 

A. I do not; I heard of it, but I have no personal knowledge. 

Q. You don’t know to whom they were delivered ? 

A. To the best of my recollection, Mr. Ferry, the treasurer, ac- 
knowledged having received these bonds from him. 

Q. That was Mr. Ferry ? 

A. Yes, sir. 

Q. He was treasurer at that time? 

A. Yes, sir. 

Q. You testified here that there was over a million bonds in 
Europe—1,105 bonds—$1,150,000 bonds received from Europe; you 
don’t claim that you know anything about that of your own knowl- 
edge; that is only your own hearsay that you have in regard to the 

matter? 0 
2336 A. Yes; I do know of my own knowledge. 
Q. You say the first time you saw these bonds was the 20th 
of * 1876, in the Park Bank? 

A. I didn’t see the 1,105 in the Park Bank. They were never 
there. I saw the 1,854 bonds. 

Q. On the 20th of July, 18767 

A. Yes, sir; and they were delivered to my custody on that day. 

Q. What did you do with them? 

A. I put them in the vault under the sidewalk of the Home In- 
surance Company building, Broadway, New York. 

Q. What for? 

A. Safe keeping. 5 

Q. Nothing else? Did you have any other object excepting 
simply for safe keeping ? i 

A. Well, Mr. Richardson when he resigned as managing director 
of the company recommended that I should be el as his suc- 
cessor; he therefore advised me to take charge of the bonds, and I 
accompanied him to the Park Bank vaults and saw to the removal 
with — from that place to the vault at my office. 

Q. Why? 

A. He —— that it would be better to have the bonds 
there in my charge than to have them up there. 

Q. You had no other object, excepting simply to change them 
from one place to another at the — — of managing directors, the 
old managing director, one that had gone out of office? 

137—181 


, j 5 : oe i 18 3 „ ee a ? 
8 1 . “= peer A. wre * j 225 8 2 3 > RE P * N , 1 ae ing 
. R =" Ae OS? hy eee gg ee m4 9 W stent aaah N 
‘ 7 4 8 r 
. 
. ; ; 5 
4 * 
, 


1090 BENJAMIN RICHARDSON & HENRY DAY, àc., vs. 


A. Yes, sir; I don’t know that I could state any other reason. He 
desired to have them there. 
2337 Q. In other words, you didn’t understand that you was 
moving them to the place where he could more convenient! 
attach them in his suit; you had no such agreement or understand- 
ing as that with Mr. Richardson, had you? 

A. Well, it was intimated to me that it would be convenient to 
have them there. 

Q. So that he could seize them ? 

A. He didn’t say so. 

Q. Well, did you understand that that was what he meant; did 
you help him in that operation ? 

A. I might have drawn an inference from it; I am not prepared 
to make a statement. 

Q. One way or the other, eh? 

A. No, sir. ä 

Q. With regard to these 1,105 bonds which were pledged by the 
company’s agent, McChesney, in Europe and redeemed by Mr. Rich- 
ardson, as you have testified, when did vou first see them? 

A. On the same day, July 20th, 1876. 

Q. Whereabouts did you see them then ? 

A. At the banking-house of Eugene Kelly & Company and also at 
my office, 135 Broadway ; they were placed in my vault with the 
other bonds. 

Q. But you got them from another ? 

A. They came from the banking-house of E. Kelly & Company. 

Q. Who delivered them to you personally ? 

A. Mr. Richardson, I think, was with me to request the banking- 
house to deliver the bonds. | = 

Q. At that time he had paid the amount of money charged in his 
— for the purpose of redeeming these bonds from their London 
pledge 

A. Eugene Kelly & Company paid the money and charged 
2338 it over to Richardson. N N 

Q. So that it was Richardson’s money that paid it? 
A. Yes, sir. . 

Q. At that time had he or did he claim a lien upon these bonds 
for the reimbursement of that amount? 

A. Did Mr. Richardson, do you mean ? 

Q. Yes. 

A. Yes, sir; he indicated that the bonds should be held by him 
until the amount advanced had been reimbursed to him. 

Q. And you received them from him and put them in with the 
other bonds and transferred them to your own custody in the Home 
— Company, so that they went in together with the other 

nds 
A. The bonds were delivered to the custody of the company. 

. That is, delivered to you? 

A. Ves, sir; in behalf of the company. 

Q. As managing director by Mr. Richardson? 

A. By E. Kelly & Company. 
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Q. By Richardson’s order. 
A. Yes, sir; he gave them an indemnity bond. 
Q. — give the numbers of the 1,105 bonds by referring to 
| that record that you made up at the time? 
A. I have the numbers at home. 
Q. (Showing book.) Perhaps you can pick them out there, 
2339 referring to the memorandum that you have in the statement 
there, wherein it appears 733 to 750, 18 bonds, and 750 to 800, 
é 50 bonds, and 964 to 2000, 1,037 bonds, or the total, 1,105. 
A. To the best of my belief it is; I cannot remember positively. 
I have a copy of it in my own handwriting at home; but I would 
not like to verify this as being absolutely correct. 
Q. That is a copy of the memorandum which you took from the 
sheriff ? 
A. I presume that is correct. 


Mr. Norris: Found on pages 255 and 256 of the record. 


Q. The question was asked you whether, at the Philadelphia 
meeting, there was any statement made to the meeting that Mr. 
Richardson held 600 bonds as collateral, and you answered that 
they made none, to your knowledge, by myself or any one else. 

A. I so stated. 

Q. Was there any occasion to make it known? Was it anybody’s 
business? 

, A. The Philadelphia parties at that time knew nothing of the 
extra bonds that had been issued to Mr. Richardson. 
e| « Q. You don’t answer my question. I ask you if there was any 
4 occasion for making it known; if there was any inquiry made by 
anybody, or asked? 
A. I don’t know that it was. 
Q. Did it concern them in any way—the Philadelphia parties? 
A. Yes; I snould think so. 
Q. How? 
A. Because they had agreed to contribute an amount in cash to 
equal 2 and they had less bonds than he had as col - 
laterals. 
2340 Q. But they were getting a large number of bonus bonds 
and other bonds besides these? 
A. They were getting no bonus bonds at that time. 
. None provided for either? 
A. There was a resolution passed; it was intended to sanetion a 
former transaction, and I gave the 120 bonds as bonus to the Phila- 
‘ 2 delphia parties. N 
| Q. Then that, of course, would amount to the ratification as far as 
they could ratify it? 
A. It was the intent of the resolution. 
Q. Did you have anything to do personally or as managing 
director or as amember of the corporation with the return of those 
| bonds from Europe? 
| A. Yes, sir. As an officer of the company I voted in favor of 
| recalling McChesney from Europe. As an officer of the company 
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I assisted in raising funds to retire the McChesney notes for the pur- 
pose of liquidating the account to Mr. Stevens. 

Q. What do you mean by assisting in raising funds? 

A. I assisted in getting the parties who were to contribute the 
money together; advised with them, and cabled the amount over to 
London. 

Q. Your assistance, then, was by word of mouth! 

A. Well, and personal services. 

Q. But you didn’t furnish any of the —— 

A. No, sir. Mr. Richardson alone furnished the money. I have 
already testified to that. 

Q. That is all you had to do with them,then? You didn’t 
2341 receive them at the custom-house? 
A. No, sir. 

Q. You didn’t pay any of the duties that were claimed upon 
them ? 

A. No, sir. 

Q. That work was entirely—or do you know who it was done by? 

A. E. Kelly & Company stated that they had done it. 

Q. You understand that the bonds were sent over subject to the 
charges and commissions? 

A. Yes, sir. 

Q. You stated that you served ademand on Eugene Kelly & Com- 
pany for the return of those 1,105 bonds to the custody of the com- 
any. What right had the company to make the demand on 

ugene Kelly & Company withont paying his charges and com- 
missions and without paying the money that he had advanced on 
account of Mr. Richardson for their redemption ?” 7 

A. I made the demand in compliance with the resolution of tho 
board of directors, Mr. Richardson being present at the meeting 
and consenting to the passage of the resolution. 

Q. What right did you understand the company had to the pos- 
session of them without payment? 

A. I don’t know that they had any right. 

Q. It was a matter of form that the company went through with 
without any particular object, as you understand it? 

A. Yes, sir. 

Q. You fix the 20th of July, 1876, as the time when you called 
on Eugene Kelly & Company personally, and that you had previ- 

ously seen a letter containing a copy of the resolution passed, 
2342 which is referred to in the minutes? 
A. Yes, sir 

Q. At the time you became connected with the company, in Feb- 
ruary, 1875, where was the stock books of the company ? 

A. I don’t know, sir. I became connected with the company in 
May, 1875. 

Q. As secretary ? 

A. Yes, sir. 

— the stock books of the company come into your posses- 
sion 


—_ 


A. Not immediately; they were at that time in the custody of 
Captain E. L. Craw, president of the company. 

* When did you get them? 

A. I have no recollection of having received them until about 
the time of the holding of the directors’ meeting at the Continental 
Hotel, in Philadelphia, October 11, 1875. 

Q. Then you had them ? 

A. Yes, sir. 

4 Q. How long did you keep them in your possession from that 
ime ? ü 

A. Until the receiver was appointed. 

f Q. es when the receiver was appointed what became of them 
then : 

A. I think they were expressed to New York city to the present 
secretary, Mr. Erhardt. 

Q. Who? 

A. Joel B. Erhardt. 

Q. Whereabouts is his office? 

A. I don’t know, sir. 

Q. He has an office in New York city ? 

A. I think he has an office in the Equitable building, but I am 
not sure. N 

Q. Who are the present officers of the „5 ? 
2343 A. General Sickles is president, William J. Kelley is treas- 
urer, Joel B. Erhardt, secretary. They are the officers. 

Q. When were they elected ? 

A. I am not secretary of the company, so that I have no charge 
of the records; it was some two years ago. 


Mr. O’Brien: The record book will show. 


Q. Was you present at the election of the present board of direct- 
ors shown in the minutes of 1878? 

A. I think I was present. 

Q. Do you know how the stock is claimed to be held now; who 
are the stockholders of the company? 

A. I do not. 

Q. Do you know how much stock was represented at that meet- 
ing? 

4 — the last stockholders’ meeting ? 

A. 


es. ° 
A majority of the stock was represented. 

Q. What is a majority ? 

A. At that time I knew the number of shares; my memory is 
not distinct on that subject now. 

Q. You don’t know how many shares are out or purport to be 
out? 

A. I think something like twenty-five or twenty-six hundred 
shares. 
Q. Twenty-five or twenty-six hundred ? 
A. Yes, sir. 
. I think you testified in your direct testimony that so far as 
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you know there never had been a dollar paid for stock by anybody. 
A. Not to my knowledge. 
Q. Do you remember about what time it was that you expressed 
the stuck books to New York, the stock ledgers and certifi- 
2344 cate books? 
A. I think it was during the summer of 1878. 

Q. By whose orders? 

A. My recollection is that General Sickels, after having been 
elected president of the company, was out iu Michigan, and the mat- 
ter of the disposal of the stock books was spoken of, and. the stock 
transfer book and the stock book itself and the cumpany’s seal, I 
think, were tied up in a bundle at that time and sent off. 

Q. I think you testified in your direct examination—if so, I do 
not desire to revive the matter—that you made up the account that 
Mr. Richardson gave in your Exhibit One from the books of the 
railroad corporation. 

A. Yes, sir. 

Q. And that you had no criticism to make upon the correctness 
of the account excepting this $5,000 transaction ? 

A. Yes, sir; that is all. 

Q. And otherwise you believed it to be correct ? 

A. Yes, sir. 


Mr. Norris: Or knowing it to be correct, rather. 


Q. 1 don’t understand from your testimony as I read it over that 
you undertook to say that you have any knowledge that the 600 
collateral bonds which Mr. Richardson claimed as collateral and 
kept in his trunk were at any time in the actual] custody of the 
sheriff or any of his under officers. is 

A. I have no absolute knowledge of that. 

Q. In that suit on the attachment? 

A. No, sir. 

Q. Do you undertake to say that at any time the 600 bonds 

which Richardson claimed as collateral in this case, and 
2345 which he kept in the box of which you have testified, was 
left at your office? 

A. Oh, yes, sir; they were. 

Q. For how long a time? 

A. Oh, I should say for quite a period of time. They were there 
when the bonds were levied upon by the sheriff. I recollect count- 
ing his bonds, taking the numbers thereof, and taking an impress 
copy in my letter book, and also of the bonds that were attached by 
the sheriff—a simultaneous transaction. a 

Q. Is that the only time you remember? 

A. They were in my office on the following day, when the sheriff 
took all the bonds that had been attached away from my office. 
They had been there — Mr. Richardson used to take his 
box back and forth between my office and Mr. Davison’s. They 
vere kept, as I understood it, in the safe in the Broadway Bank a few 
days, and then he would take them down to E. Kelly’s. 

. Did he ever leave them there over night? 
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A. Yes, sir. 

Q. For how long a time and when ? 

A. couldn't say how long a time, but they were in the vault 
with the other bonds. 

Q. But in the box separate ? 

A. Yes, sir; always separate in the box, by themselves. 

Q. Where did you make the copy of the collateral notes that you 
say were destroyed on the 17th of July, 1876? 

A. I made that copy in Michigan after I returned. I had all my 
old papers and figures and statements that I made out in New 

ork—several sheets of foolscap full of figures and memo- 
2346 randum—which I had to preserve in order to write up my 
books afterwards. The printed forms I bought at a place in 
Nassau street for the purpose of not only giving notes to Mr. Rich- 
ardson, but also to one or two other parties that were entitled to re- 
ceive them—Mr. Ferry, for instance. I placed the stamp of the 
——_ seal on the printed forms and put the papers in an en- 
velope. 

Q. You didn’t make a copy at the time you destroyed them? 

A. No, sir; I merely preserved the figures, the amounts, and the 
number of bonds, &c., for memorandum. 

And then you filled iu the blank afterwards ? 

A. Yes, sir. 

Q. Was the original note written upon that same blank that you 
made a copy of? 

A. That is the same, identical form of blank. 

Q. How much was written and how much was printed in the copy 
that you made from recollection in Michigan ? 

A. All that you saw there in the notes that were exhibited was 
written just the same as in the originals. 

Q. You say the original notes were written upon printed blanks, 
and part of it, of course, was in writing and part in print? 

A. Yes, sir. 

Q. How much of the copy was in writing and how much was in 
print? 

A. The amount of each note was expressed in the corner and then 
the words “we promise to pay on demand,” “on demand we prom- 
ise to pay,” giving the amount in dollars and cents. 

Q. And the — was all printed? 

A. Oh, no, sir; the numbers of the bonds they were appor- 

2347 tioned — as collaterals and the amount of the note was writ- 

ten in, giving the commencing numbers and closing numbers, 

both numbers inclusive. That was written in, and then the words 

“the Chicago, Saginaw & Canada Railroad Company, by John A. 
Elwell, secretary,” was written. 

Q. The balance was printed? 

A. Yes, sir; except the word seven, referring to rate of interest. 

Q. So that when you made copies you didn’t have the originals be- 
fore you that were destroyed, but you made them from recollection 
and from the assistance of this blank ? 
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A. Ves, sir; from recollection and the figures that I had figured 
up the first notes on. 

Q. Why did you make the copy? 

A. I thought it was safer for me to do so, inasmuch as I had been 
authorized to give these collateral notes. I had substituted the de- 
mand notes without authority. 

Q. Do you know any reason why you didn’t testify to these facts 
on the other trial? : 

A. The questions were not asked. 

Q. Was that the only reason? 

A. Yes, sir. 

Q. Are you in the habit of keeping memorandum of everything ? 

A. As a rule. 

Q. Every kind of business that you do with any individual ? 

A. Asa rule I do. 

Q. You stated that in the interview which you had with Richard- 
son and Davison, the various interviews that you had with them, 
that you thought it your duty to make known what they —— 

to do to the other members of the company, and that they 
2348 opposed that? 
A. Yes, sir; not so much to the members of the company 
as to the bondholders in interest. 

Q. The board of directors? 

A. And the Philadelphia parties. 

Q. Well, they were on the board, weren’t they ? 

A. Not all of them. 

Lou thought it your duty to do that? 

A. Yes, sir. 

Q. And they thought it was not your duty ? 

A. Yes, sir. a 

Q. Did you come to any agreement in regard to the matter as to 
whether you would or would not inform the Philadelphia parties? 

A. I stated to Mr. Davison and Mr. Richardson that I would go 
directly down to my office and write a letter to Mr. Kelly, informing 
him of the contemplated arrangements, and also of the fact that Mr. 
Richardson had made demand on me for the payment of his notes 
and threatened suit against the company. 

Q. And you p ed to put that into execution ? 

A. I did, after leaving Davison’s office. , 

Q. Later in the day Mr. Davison joined you in the office, and then 
occurred that remarkable transaction when the letter went into the 
post-office box without any stamp? 

A. Yes, sir. 

Q. Where did you keep your stamps in your office? 

A. I had a small tin box. 

Q. In your drawer? 

A. Possibly in the drawer in my desk ; yes, sir. 
2349 Q. And when Mr. Davison took up these letters to mail 
were they all stamped but this one? 

A. I think so, sir; there was but one or two other letters that I 
had wrote. 
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Q. Do you know of any occasion why you should not have 
stamped that one? 

A. None whatever; my intention, of course, was to stamp it like 
the others. 

Q. You called Mr. Davison’s attention to the fact that it was not 
stamped and he said he would stamp it? 

A. He took the letter off from the desk after I directed it. He 
said, “ I will attend to this for you ;” and I said, “ There is no stamp 
on it;” “ Well,” he says, “I will attend to that.” 

Q. Is that the only one he offered to attend to? 

A. Yes, sir. 

Q. Is that the only letter he mailed on that occasion for you ? 

A. That was the only one he mailed. 

Q. Did you know at the time or did you imagine that he had 
stamps in his pocket whereby he could attend to it for you? 

A. He started up; he said he would stamp it; he started up the 
flight of steps up to the sidewalk and I followed close after him. 

Q. How far was the lamp-box ? 

A. Directly at the corner. 

N Right in front of your office? 

A. Yes, sir. 

Q. You could, of course, see whether he put any stamp on it or 
not, could you not? 

A. Well, if his back hadn’t been turned on me I might have 
seen. 

Q. He might have necessarily have to put his hand in his pocket 

and take out his wallet? | 
2350 A. He went through all the motions. 
Q. All the motions of stamping the letter? 

A. Yes, sir; I saw him fumble in his pocket, and as I came up 

he held the letter in his hand and dropped it in, as I under- 


stood it. 
2351 Q. Wasn't it understood between you and him that he went 
through all these motions so that you could testify as you 
have teatified? here to-day ? 

A. I had no understanding with him. 

Q. You did not favor Mr. Richardson on that transaction at all and 
did not follow Mr. Richardson’s instructions ? 

A. How is that? 

Q. You did not favor Mr. Richardson’s idea of bringing suit and 
you did not follow Mr. Davison’s instructions as to the manage- 
ment in and about this business. Did you act as an independent 
officer of the company ? 

A. Yes, sir. ; 

Q. In good faith towards the outsiders, as you understood it? 

A. Yes, sir; that was my desire so to do. ee: 

Q. You made no agreement with them at all, either by implication 
or otherwise, that that notice should not go, as a matter of fact, as 
I understand you? 


A. Yes, sir. : : 
Q. I think you testified that you said to them, Mr. Richardson 
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and Mr. Davison, that you was an officer of the company, and that 
you could not favor Mr. Richardson in these plans and not make his 
intentions known to the parties in interest, but you must detach 
yourself from Mr. Richardson’s interest, as far as that was con- 
cerned, and call a meeting of the directors or notify them as well 
as you could? | 
= Those are the words in substance, as well as I can recollect 
them. 
Q. You didn’t follow Mr. Davison’s inclinations in any re- 
2352 spect and employ an attorney for the company to defend the 
company’s interest, as I take it? 
A. Yes; I did. I employed an attorney for the company. 
Q. Whom Mr. Davison selected ? : 
A. That he recommended. 
Did you know anything about him? 
A. Gwillen ? 


Ves. 

A. Partly so; I had seen him. 

Q. I think you testified that Mr. Davison sent for him and you 
* him in Mr. Davison's office? 
* — did; he sent a messenger for him aſter having recommended 

im. 

Q. I think you further testified that Mr. Richardson paid you 
fees or paid you afterwards? 

A. I testified that I paid him first. 

Q. And Mr. Richardeon afterward paid you? 

A. Yes, sir. | 

Q. But of course you had no understanding with Davison or with 
1 in regard to this matter at all; I suppose that was the 
act 

A. As to attorney and his fees? 

Q. As to the attorney and the whole matter? 

A. Oh, yes; the matter was spoken of in my presence there. 

Q. And you assented to this matter of doing business? 

A. I consented to the engagement of Mr. Gwillen as attorney, and 
requested that he should appear in behalf of the company. 

Q. Well, so far as you know, was there anything illegal about the 
proceedings ? . 


Mr. O’Brien: He is not a lawyer. 
2353 Mr. Norris: I want to know what he thinks about it. 


Q. Suppose you had agreed with Mr. Richardson and Mr. 
Davison that you would do precisely what you have done in this 
case; how would it, in your judgment, affect the case one way or the 
other—the suit ? ; 


Objected to as immaterial. 


A. I don’t know that I can answer that question, Mr. Norris. 
Q. I mean would you have been conscious of doing anything out 
of the way? Sup you had had an agreement with Davison and 
Richardson that he should bring suit by attachment and that you 


should have the bonds oe | in your office where the officer could 
conveniently seize them, and you should employ an attorney to de- 
fend for the company, and that a judgment should be entered and 
the bonds would be sold; would it have been anything illegal? 

A. I don’t know that the effort on the part of Mr. Richardson in 
securing himself by attachment might have been illegal, but I 
deemed—I thought, when he endeavored to gobble up everything 
for himself to the exclusion of.the other parties—I did not think I was 
justified as an officer to let them go on without letting it be known. 

Do you know anything about anybody connected with the 
company or associated in any form, from the beginning of the or- 
ganization down to that time, that had any means or any interest 
or any purpose or any hope of paying any portion of Mr. Richard- 

son’s indebtedness ? 
2354 A. I did think that Mr. Betz, Bower & Co., and Mr. Pen- 
iston might have raised money, and that Mr. Richardson 
might have withdrawn his suit that he had threatened against the 
company, and thus, if the parties, Mr. Richardson and the people 
in Philadelphia, had united for that purpose, the thing might have 
been bridged over. 
‘ 3 tried to unite in the October meeting, 1875, and they 
ailed! ; 
A. Yes, sir. 
Q. This was a year afterwards? 

A. Yes; nearly so. 

Q. And the Philadelphia parties hadn’t kept faith with Mr. Rich- 
ardson, had they ? 

A. In some respects they had not. 

Q. Advancing dollar for dollar—they had advanced in part, and 
the balance they put up in notes? 

A. No, sir. 

Q. Which notes were never used and never came to the hands of 
the company ? 

A. That is true. 

Q. None of the $66,666.66 notes were ever used for the benefit of 
the company ? 
_A. No, sir. 
Q. As far as you know, they yet rest in the hands of Mr. Betz? 

A. I so understand and believe. ; 

Q. Were you at that time drawing any salary from the corpora- 
tion, at the time of this July meeting, in 1876, and the subsequent 
transa:tions growing out of the attachment suit ? 

A. I was entitled to draw. : 

Q. I mean as a matter of fact. 

A. Yes, sir. 

Q. Did you get your pay ? 

A. A portion. 

From what source? 
2355 A. Well, I don’t now really remember from what source. 
At that time the road was running and there was a little in- 
come from the freight traffic and passenger traffic, and a small 
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amount of that was paid to me and the balance was settled for me 
iu the way of a promissory note. The board of directors allowed a 
note to be issued to me for some $1,500 or $1,600. 

Q. And that you got bonds for collateral ? 

A. Yes, sir. 

Q. I mean for the current pay in 1876? 

A. I got very little. 

Q. Did you state in your direct testimony all the resolutions con- 
templated that was passed giving Capt. Richardson the additional or 
last 300 bonds? What else was the company to do? 

A. As near as I remember it. 

Q. Was he to have a new lease ? 

A. Yes; he was to have a lease. 

Q. Including the bridge across the Saginaw river? 

A. Yes, sir. ä 

Q. The company were to advertise or rather to let a contract for 
the building of an additional ten miles ? 

A. It was spoken of. 

Q. Well, in the resolution itself wasn't it, touching the 300 bonds? 

= Not in that particular resolution. I don’t think it speaks of 
that. 

Q. Was that ever carried out ? 

A. A lease was executed and delivered to Mr. Richardson. 

Q. Including the bridge? 

A. [ think the bridge was included. 

Q. But the contract for building was not let as contemplated 
2356 in that resolution? \ 
A. The contract was let—yes, sir—for the grading. 

Q. Who was the contractor? 

A. Thomas N. Nelson, of Chicago. 

He is now of Superior City? 

A. Yes, sir. 

Q. You testified, if I remember right, that you had written, on 
the occasion of Mr. Davison’s coming to your office and going 
through that transaction of putting your letters into the letter-box— 
that you had written several other letters, and that Mr. Davison 
took them all and said he would go and mail that for the purpose 
of facilitating your escape from the office and joining him on his 
way to Elizabeth ? 

I think that was the statement; but whether he took them all 
Iam not positive. It was late in the afternoon and I was closing up, 
and I remember distinctly of his taking this letter, and I remember 
distinctly stating to him about writing this letter to Mr. Kelley, and 
he was very anxious to get charge of the letter. a 

Q. I think it was on the 20th of July that you got the 1,854 bonds 
from the Park Bank vault. By what authority? 

A. I think by the written request from Mr. Richardson as man- 
aging director, about the time he resigned. 
Have you got that written request 
A. Not with me. 

Have you got it in existence anywhere ? 
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A. I think it is. I think likely I have it among some of the old 

pers. 

Q. You were so careful in keeping such papers that you may 
have it? | 

A. Yes, sir. 
2357 Q. Will you produce it at any time or send it to your 
counsel? 

A. Yes; I will try. I think it is a matter of record here, if I am 
allowed to look over the record ; it is merely a request announcing 
that, having resigned as managing director, I tender to you the cus- 
tody of those bonds, ete., directed to the Park Bank—a few lines. 

Q. Your testimony was that you had been elected managin 
director, and that Mr. Richardson after that transferred the bon 
formally to you; is that what you mean? 

A. Yes, sir. 

Q. You don’t mean that, before he resigned, in contemplation of 
your being elected managing director, he issued a written order by 
which — was —— to take them ? 

A. This might have been written out and handed to me beſore 
he resigned or handed to me aſterwards. 

Q. I want to know what the fact was, not what might have been, 
but what you remember. 

A. My recollection is simply that I bad authority from Mr. Rich- 
ardson to receive and take charge of the company’s bonds that had 
previously been in his custudy. 

Q. Do you find any written authority iv the records for anything 
of that sort? 

A. (After examining book.) I have not noticed any yet, sir; I 
don’t see any. 

. You find nothing of that sort? 

A. No, sir. 

Q. You say you counted these 600 bonds and took their numbers ; 
did you give the day on which you did that? Was it the 20th of 

July, or 18th, or 19th ? 
2358 A. Oh no, sir; it was on or about the 11th of August. 
Q. You spoke of their having been there on the 20th of 
July and that you counted them, if I remember right, in this testi- 
mony, at the time you took the bonds from the Park Bank ? 

A. No, sir; I said that I counted the bonds, all of them, when 
the sheriff levied on them; that was on the IIth of August. 

Q. Was that the only time that you ever handled the 600 col - 
lateral bonds of Mr. Richardson ? 

A. Oh, no, sir; I don’t think it is. I have seen his box with 
those bonds in at the Park Bank vaults and at my office. 

Q. To take the numbers, I mean? 

A. To the best of my recollection. 

Q. That is the first time? 

A. I think that is the only time I counted them and took the 
numbers. 

Q. That was the first time, on the 11th of August, that you knew 
the numbers of the collateral bonds, was it? 
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A. Yes; I judge that was the only time and the proper time, be- 
cause in my copy hooks I tind two dates corresponding to the 
memorandum. I looked into the book for the purpose of refresh- 
ing my memory, and I speak more particularly from the fact that I 
saw it there on that day. 

Q. You copied from Mr. Richardson’s private check book two 
stubs, which you have marked here as exhibits and put in evidence ? 
Why did you copy them? 

A. Because I had previously read his evidence as given in 
2359 court a few days before that, and the entries as made in his 
check book contradicted his evidence as given in court, and 

I made a minute of it. : 

Q. And you copied it so as to have the information by you use- 
ful—that you might sell it or dispose of it? 

A. Do what? 

Q. Sell it or dispose of it. 

A. Iam not trading in that way, Mr. Norris? 

Q. I merely ask you the question. 

A. That is my reply. 

Q. You copied it off. Was that E only purpose, that you were 
curiously attracted to the fact that he had testified differently from 
what the stub showed ? 

A. I was looking in his check book for an entirely different pur- 


pose. 

. I know that is what you testified to, but I ask you to give all 
the reasons that occur to you why you took that copy? 

A. Well, there was a thought came into my mind that I would 
make a memorandum of it. 

Q. That it might be useful afterwards some time? 

A. Possibly. 

Q. When did you communicate the fact that you had that memo- 
randum to Mr. O’Brien, the counsel here, or to any other counsel 
connected with the case ? 

A. Last winter or early in the spring, I think, here in Grand 
Rapids. 

Q. Was it voluntarily communicated by you ? 

A. Yes; it came up'in conversation. 

Q. For what object? 

A. Just to show a discrepancy in the testimony. 

Q. For the purpose of injuring Mr. Richardson’s case, if he 
2360 — any case here, or simply in the interest of truth gen- 
erally? 

A. Just ſor the pu of drawing comparisons between what he 
had stated and what he had written. 

Q. You state that in your direct testimony in the New York case, 
when Gen. Sickles was bringing suit against Mr. Richardson, yéu 
confined yourself to questions that were put to you.without volun- 
teering any testimony ? 

A. Yes, sir. 

Q. Why did you volunteer in this case? Has your interest 
changed in any respect ? 
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A. Well, I had a little feeling—a little irritation in my mind 
toward Capt. Richardson that he had brought on himself, and I 
smarted under it a little, and I spoke of these things. 

Q. And yet about all the money you have made in the world you 
made through him, or through the opportunities that he gave you? 

A. I have no such knowledge, Mr. Norris. I think what I have 
made in the world I have made through diligence, perseverance, 
and hard work and close management of my business. 

Q. Will you take this record—you say you have been reading Mr. 
Richardson’s testimony. On the discovery of those stubs you found 
it was contradictory. Now will you take the record and point out 
where you had been reading? — 

A. I don't know that I could take the record. That is what I 
have been reading. The particular clause that I had reference to 

in my mind was where he testified that he had carried his 
2361 box containing the 600 bonds on his shoulders from the bank- 
ing-house of E. Kelley & Co. up to the city hall. 

Q. That was the particular passage that you had in mind? 

A. That struck my attention. 

Q. And that was what you thought the stubs contradicted ? 

A. The stubs showed that he had paid the sheriff for attaching 
and selling so many bonds—3,474. 

Q. Would that have a tendency to contradict the fact that he had 
taken the bonds on his shoulders from the Park Bank and delivered 
them up to the sheriff, and was it for that reason you copied that? 

A. And he also testified to the fact that they were not attached— 
the 600—and that he had drawn his check, both to Davison and 
the deputy sheriff, for attachment suits and payment for attaching 
and selling. 

Q. — never denied that he attached the 2,974 bonds, did he? 

A. No, sir. 

Q. He had to pay for them, didn’t he? | 

A. Yes; I presume so. 

Q. Is there any other testimony that you can find in the record, 
that you say you have read, that the stubs would show any light 
on, or contradict or vary or change in any respect? 

A. Not that I recall at this moment. 

Q. Have you in your mind any other testimony that you had in 
your mind when you saw these stubs that Mr. Richardson had given 

in the case? iy 
2362 A. I think at some point it had been denied that he had. 
id any sheriff’s fees, either by Mr. Hawkins, I think, or by 
himself. 

Q. Never mind Mr. Hawkins. Confine yourself to what Mr. 
Richardson’s testimony is. I cal! you attention to what you had 
been reading. : 

A. If you will show me Mr. Richardson’s testimony and give me 
time I will find it. 8 

Q. I will show you Capt. Richardson’s testimony, beginning at 
page 990 of the record and extending to page 310. You can hunt 
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it over and, if it refreshes your recollection, point out in the testi- 
mony that that you think the stubs contradict. 

A. This is pretty lengthy, and I will merely call your attention 
to one or two points that struck me then. The question was: “Those 
600 bonds that you received as collateral security for your advance ; 
from the respective dates at which you received those bonds, have 
they ever been back into the or oe of the company?” “ Never; 
always in my possession in the bank. The 600 I held as collateral 
have always been in my possession until I offered them for sale, and 
then I carried them away with me.” And then again, relative to 
the disposition of the bonds, the question is: “Then what did you 
say in relation to bringing suit on these notes?” First I enquired 
about auctioneers, about selling those 600 collateral bonds at private 
sale.” And then again the question:“ What did you do with the 

600 bonds you held as collateral?” “I brought them from 
2363 Eugene Kelley’s on my shoulder to the city hall about the 

time of the sale, 12 o’clock, and unlocked the box, and he 
took one out and held it up.” These are about the only matters 
that I care about going into. 

Q. You have them after examining Mr. Richardson’s testi- 
mony—— 

A. —— Partially examined it. 

Q. I desire you to examine it fully. 8 

A. I have not gut the time now. 

Q. Very well, you may take the time, then, and adjourn the testi- 
mony until you do. In other words, I desire you to state all that 
you find in his testimony that you refer to in the memorandum 
that you have made, attached to the stub—that you eopied from his 
— book, whenever you satisfy your own mind that you have got 
it all. | 

A. Those were the leading features that operated on my mind at 
that time—the fuct of the stubs of the check book showing that 
he had paid out the money for the attaching of 3,474 bonds and Mr. 
Richardson’s saying that he was trying to sell them at private 
auction—had been looking for an auctioneer—when I knew from 
the conversations had with him and his attorney, Mr. Davison, that 
the plan was to attach all the bonds, and that the sale was to be by 
an attachment, and thestubs so indicated. There was the contradic- 
tion, and hence I made that memorandum. 

Q. And the testimony that you have now referred to is all that 
you-—— 

A. (Interrupting.) About all that I had in my mind at that 

time. : | 
2364 Q. And is all that you discovered showing what you 
deemed to be a contradiction ? 

A. All from present perusal. 

Q. Have you any idea that by further perusal you could discover 
any more? 

A. No, sir; perhaps not. 

Q. You don’t recall any. I don’t want to occupy your time un- 
necessarily, but I want to exhaust your recollection. The memo- 


randum on your stub as copied is this: “I make this memorandum 
because, having recently read Richardson’s testimony as given in 
court touching the transaction of the attachment of the Chicago, 
Saginaw & Canada Railroad Company’s bonds, the entries made 
by Richardson in his check book contradicts his testimony as then 
given.” And the testimony that you refer to was what you had in 
your mind at the time you made that memorandum ? 

1 A. Portions of his testimony. I don't mean all his testimony, Mr. 

orris. 

Q. Do you know who delivered to Mr. Richardson the first 200 
bonds that he got under the agreement of March 31st, 1875, in which 
you were a party? 

A. I do. 

Q. Who was it? 

A. The president of the company, Capt. Craw. 

Q. Where? 

A. At my office, 135 Broadway. 

Q. After the contract was executed ? 

A. Yes, sir. 

Q. Do you know who delivered to him the 100,000 bonds of 
July Sth, 1875, which were voted him by the records of the com- 

ny? a 

A. To the best of my recollection, Mr. Ferry, the treasurer. 

Q. After the passage of the resolution ? 

A. Yes, sir. 

Q. And the bonds of August 3rd, 1875, you have described 
2365 how he got those bonds by the order of the treasurer ? 
A. Yes, sir. 

Q. In the levy that was made by the sheriff and in the attach- 
ment suit there were bonds levied upon that numbered above 5500; 
do you know anything about that overissue of bonds? 

A. I do not, sir. ; 

Q. — are numbers described in that list going as high as 

A. I have no knowledge about them. 

Q. The — provides for only 

A. Five and a half millions. 

Q. Some of these bonds, if I remember right you have no knowl- 
edge of? 

A. No, sir. 

Q. Was your attention attracted to it when you made the inven- , 


_tory and the bonds were delivered to the sheriff, of the fact that 


there was a large overissue ? : | 

A. No, sir; I don’t think I fully understood how many bonds 
were authorized to be issued. My impressions were something over 
$5,000,000. 

Q. $5,500,000 the mortgage authorizes? 

A. Yes, sir; I have the correct numbers in my letter book. 

Q. There appears to have been described in the memoranda of 
the numbers of bonds which the sheriff gave you 50 bonds, 6001 to 
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A. I think that is an error in printing. 

Q. And 50 bonds, 6501 to 6550? 

A. I think that is an error in printing. 
2366 Q. Aside from that they are in the limits? 
A. Yes, sir. 

Q. But it would indicate an overissue of nearly a thousand ? 

A. Yes, sir. 

Q. Where are your original numbers? 

A. In one of my letter books at St. Louis, in my safe. I will send 
you a correct copy of them — that is, the copy I took prior to taking 
a receipt from the sheriff. 

Q. Have you any knowledge of the existence anywhere of any 
record kept by the executive committee of their doings outside of 


that book of minutes? 


A. No, sir; all I have knowledge of is entered in that record book. 

Q. Was there any record kept outside of that book, to your knowl- 
edge, of their doings? 

A. The minutes used to be sent to me for the purpose of being 
entered upon the record book, and I always entered them upon the 
receipt of them. 

Q. Were you in the habit of meeting as secretary with the execu- 
tive committee ? : 

A. Occasionally. 

Q. But not always? 

A. Not always. 

Q. Will you turn to the proceedings of the 11th of October, 1875, 
the Philadelphia meeting ? 

A. Yes, sir. 

Q. I direct your attention to the figures $122,000, to which there 
were collateral bonds $120,000. It is a resolution offered by Mr. 
Kelley, and reads as follows, if I am correct in my copy: On motion 

of Mr. Kelley, it was unanimously resolved that for the pur- 
2367 of settling the existing condition of affairs between 

Betz, Bower & Co., Peniston, and Deitrich and this — 2 
that it is admitted that by virtue of the various contracts aud ad- 
vances made by the said parties to this company that it owes to tlie 
said parties the aggregate sum of $122,000, with interest upon any 
overdue notes or obligations from the 13th day of August, A. D. 
1875, and that the said parties have received lawfully as a part of 
the bonus 120 bonds of $1 „000 each of the first-mortgage bonds of 
this company of proportionate — of several advances, and the said 
issue of the bonds is a matter of agreement between the above-re- 
cited parties.” 

A. Yes, sir. 

Q. 800 of the shares of the stock directed to be issued this day to 
the said parties have been received upon the order of Jacob B. Bill- 
heimer, of Bethlehem; E. L. Craw, president of this company; 
dated July 18th, 1873, which order was duly accepted by the said 


president. 


A. That is correct. 
. That resolution was passed at that meeting? 
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A. Yes, sir. 

Q. At what time? 

A. That is only a portion of the resolution. 

Q. Iam referring to the number particularly; the balance I un- 
derstand. . 

A. October 11th, 1875. 

Q. Was that the time it was passed, or was it October 16th ? 

A. Oh, no, sir; it was passed prior to the 16th. We adjourned, I 
think, on the 16th. It might have been the 12th, possibly. It vas 
either the first or second day of the meeting. 

Q. The resolution was a little ambiguous with regard to the 
2368 bonus—the 120 bonds bonus. What do you mean by that? 
A. A free gift, as I understood it. 
What? 
A free gift from the company to the Philadelphia parties. 
. Out and out? 
Out and out. 
In addition to what they had got before that time? 
As collateral for their advances was the way I understood it. 
In addition to any other collaterals that they might have had 
previous to that time ? 
A. 1 — understood it; I don’t know what the bonus means except- 
ing a giſt. 

Q. Do you know how that amount of $120,000 was made up? 

A. In the subscription to the company, do you mean? 

Q. No; they recite there that that is the amount of the advances 
of those four parties up to that date. 

A. I had no personal knowledge of the amounts — in by the 
parties in Philadelphia. My knowledge was deri ved from that state- 
ment of Mr. Ferry’s as to the aggregated amount that he had re- 
ceived from that source. 

Q. Well, at that time it didn’t amount to any such sum, did it? 

A. No, sir; from his books it didn’t amount to as much. 

Q. By his books he does not credit them with but $50,000, July 
8th, 1873? 

A. And $37,000. 

Q. $37,500 subsequent ? 

A. Yes, sir. 

Q. Making altogether $87,500 is all he credits the Philadelphia 
parties? . 

A. Yes, sir. 
2369 Q. Do you know how this amount of $122,000 was 


up? | 

A. I don’t. 

Q. Was there any figures produced at that meeting to show it? 

A. There was not, to my recollection. 

Q. Do you know any occasion why the company should pass it 
in that shape—why the directors should—if, as a matter of fact, it 
don’t recite the fact ? 

A. The parties in interest—Richardson and the Philadelphia 
people—were about to receive the bonus stock that was issued at 
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this time, and the supposition is that these bonus bonds, not having 
been directly acted upon by the board of directors, the Philadelphia 
parties thought there was a good opportunity to get that settled, 
also, by resolution, as their property. 

Q. Were they intended to include bonds that had been previously 

issued to them and bonds to be issued at that meeting ? 

A. Bonds that had been issued prior to this meeting. 

Q. Then you looked upon it a ratification of bonds that they had 
reviously had in their hands for the amount of money that Mr. 
‘erry had acknowledged to have received at various times plus 

other sums that you did not know anything about ? 

A. Yes, sir. 

Q. That is what I want to get at—whether the 120,000 was any 

additional or only in affirmation. 

A. As I understood it, whenever the advances were made in cash 

that bonds at the rate of fifty cents on a dollar were issued to 
2370 them as collateral, but for the sake of forming this syndicate 
in Philadelphia a bonus of $120,000 in bonds had been pro- 


Q. Was this resolution passed after or before they had agreed to 
ae the $100,000 and had advanced the $33,333 and some- 
thing ? 

It was before—just prior to it. 

Q. Then the resolution agreeing to advance $120,000 in money 
and notes was subsequent to the passage of this resolution ? 

A. Yes, sir. 

Q. And for that they were to receive additional sums, as provided 
in the resolution ? 

A. Yes, sir. 4 : 

. JNO. A. ELWELL. 


Counsel for the defendant and for Benjamin Richardson having, 
by stipulation this day filed herein, waived reading the testimony 
of the witness, John A. Elwell, in their presence, thereupon said 
Elwell appeared, and the foregoing testimony was read over to said 
Elwell and by him subscribed and sworn to before me this 18th day 


of October, A. D. 1881. 
HENRY M. HINSDILL, 
General Examiner in said Cause. 


Whereupon the further taking of testimony was adjourned until 
- to-morrow, September 29th, at nine a. m. 


2371 Gunar Rarins, Micn., Tours. A. M., September 29, 1881. 


JoHN A. ELWELL, again on the stand. 


Redirect examination by Mr. O’Brien : 


Mr. Norris: Here is an exemplified copy of a judgment of the 
circuit court; they have attach- it tothat roll. I cannot separate it, 
but all I want to put it in for is this part of the judgment reversing 


_ 
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— judgment below and returning it, merely to show the history of 
the case. 

Mr.O’Brtenx: Do you want to put in another one? 

Mr. Norris: Yes; I will have to. (Marked Richardson’s Exhibit 


90. 
ete. O’Brien: We object to it. 


Q. I call your attention before proceeding to the Exhibit One of 
Captain Richardson in this case, at page 268, and ask you if you 
have any explanation you desire to make about your testimony as 
it there appears ? 

A. Yes; I have aslight correction to make in reference to that 
matter. Mr. Norris asked me yesterday concerning this exhibit and 
my evidence as therein recorded and as given in the court in New 
York city, whether it was all correct, and if I had any corrections to 
make; at that time I didn’t remember this paragraph that I now refer 
to; perhaps I had better read it. The question was asked me by Mr. 

Root, Then what do you mean when you say in this affidavit 
2372 O Byrne then presented me a scrawl of writing which I could 

scarcely make out; but he said it was siinply an agreement, 
such as he had said Richardson had agreed to, and it was in substance 
what I have just stated.” I desire to make this explanation : At the 
time of making the affidavit and prior to my signing it, it being read 
over to me, and when this passage occu referring to the writing 
being a scrawl, I stated to Mr. Hawkins in his office that that was 
incorrect and should be stricken out; it was not a part of my evi- 
dence at all as referring to that agreement. Mr. Hawkins promised 
that it should be stricken out; and when it was presented in court 
and read by Mr. Root I found that it was still there. I didn’t make 
the correction then, because I thought it was immaterial. I make 
the correction now, because I stated yesterday that I had no cor- 
rection to make. This has come into my memory since yesterday 
afternoon, and I therefore now make the correction. 

Q. You were asked yesterday with reference to an attachment of 
those 600 bonds, and — said in substance, as I recall it, that they 
were not attached. Have you any knowledge of that? 

A. I have no knowledge of their being attached. 

Q. Have you any knowledge that they were not attached ? 

A. I have no knowledge that they were not attached. 

Q. Have you any other knowledge on the subject beyond what 

you have given in your direct examination—that they were 
2373 counted by you in connection with the counting of the 2,900 

and on the following day carried away by the deputy sheriff 
and Mr. Richardson ? | 

A. I have no other knowledge. : 

Q. And that they had all—the 600 as well as the others—been in 

our possession in the same vault for a number of days prior to the 
11th of August? 

A. They had been in my vault prior to that time and in my office 
back and forth, as I stated yesterday. They were there on the 
morning when the deputy sheriff took the uther bonds. Mr. Rich. 
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ardson, the sheriff, and all the bonds disappeared together ; they left 
my office together. The sheriff first with the cartman, put the chest 
on a dray, and Mr. Richardson carried his own box up the steps. 

Q. Mr. Norris asked you if during the time from the time that 
they were first delivered to Mr. Richardson until they were taken 
away by virtue of the order of the court growing out of this New 
York trial whether they were ever out of Mr. Richardson’s posses- 
sion—the 600 bonds. You replied in substance that they were not. 
What do you mean by saying that they were not? Have you any 
knowledge whether they were or not? 

A. Out of Mr. Richardson’s possession ? 

Q. Yes. 

A. No other than he had left them at my place of business. They 
were in the vault there; that I had seen them at Mr. Davison’s office 
and at Eugene Kelley & Co.’s. They had been in my office or in 
the vault connected with the office over night; out of his posses- 

sion, but locked up there. 
2374 Mr. Norris: You may add there, to save any further ques- 
tion, that they were always in a separate box, which box be- 
longed to Richardson ? 

A. Yes; they were in a separate box. 

Q. But you knew they were carried away on the day that the 
sheriff attached the others? 

A. Yes, sir. 

Q. You have also seen, have you not, Colonel, the exhibit which 
has been put in here showing the sale made by the sheriff of 3,500 
and odd bonds, and not 2,900 ? 

_A. I think I have read that in the proceedings of the sale; yes, 
sir. : 

Q. Showing that the 600 were sold as well as the other? 

A. Yes, sir. 

Q. Taking that together with the proceedings as to their removal 
with the others‘and what you knew of the plans of Capt. Richard- 
son as to attaching all these bonds, the surrender of the collateral 
notes and the taking of those not covering them as collateral, what 
should you say as to whether they were or not out of Capt. Richard- 
son’s possession ? 

Mr. Norris: That is objected to as a matter of argument—an 
opinion of counsel which he can formulate when he comes to argue 
the case. 

Mr. O’Brien: I only want to get his opinion on the matter. 

; Mr. Norris: His opinion is not worth any more than anybody’s 
else. ° 


2375 A. I can only answer to the best of my belief, that it would 
be carrying out the program as planned at the interview in 

Mr. Davison’s office July 12th and 17th. 

at Mr. Ferry, I see by the records, resigned his office on Aug. 3, 

A. He tendered his resignation in writing to the company. 

Q. The resolution which you read yesterday ? 


A. Yes, sir. 

Mr. Norris asked you whether he did not at that time, by 
virtue of another resolution passed at the same meeting, give Capt. 
Richardson an order for 300 bonds. 

A. He did give him an order for 300 bonds. 
Q. State whether he did not turn over to Captain Richardson the 
assets of the company generally as treasurer. | 

A. He gave him the key to the vault in which the company’s 
bonds unissued were then deposited for safety. 

Q. Was not Mr. Richardson elected treasurer that day ? 

A. He was elected treasurer. 

Q. Now, just state all that occurred in reference to turning over 


‘those assets. 


A. Mr. Richardson having obtained the key to the vault from Mr. 
Ferry and having been elected treasurer of the company, upon his 
return to New York city from Michigan 

Mr. Norris: Please —— what you know in regard to this mat- 
ter und not what you have learned, because you have before stated 
that you did not follow Mr. Richardson to New York. 

A. Shall I withdraw my statement? 
2376 $Mr.O’Brien: No; go on and state whatever you wasgoing - 
to about it. 

A. I was informed by Mr. Richardson that shortly after his re- 
turn to New York city from Michigan, and after the meeting of 
August 3, he went to the Mercantile Trust Company’s vaults and 
removed therefrom all the bonds of the company and placed them 
in the vaults of the Park Bank. ) 

Q. Then, as I understand it, Mr. Richardson, from the unissued 
bonds of the company in his hands as treasurer, took 300 such as he 
might select and put them into his own box? 

A. He has so stated to me. 

Q. Now, I think perhaps it might, have been gone over, but, as I 
understand it, when you were elected general manager and custo- 
dian and everything, July, 1876, 1,105 of these bonds were in the 
possession of Kelly & Company, and 1,800 and odd in the vaults of 
the Park Bank? 

A. Yes, sir. 

Q. They had been there some time, hadn’t they—in both places? 

A. Yes, sir. The ones in the Park Bank vault had been there 
for some contiderable time—from the date of the removal from the 
one deposit company to the other; the 1,105 at — had only 
been there a short time ever since their arrival from Europe. 

Q. When as to this time you speak of, that Richardson paid for 
their commissions and fees and advance charges to Kelly & Com- 


ny? 
* I think during the month of June, 1876. 
Q. Richardson, while acting as treasurer then, allowed 
2376a these bonds to remain in those places respectively ? 
A. Yes, sir—pardon me. At the time of the arrival of the 


1, 105 bonds from Europe Mr. Richardson was not treasurer of the 


company. He had resigned in July, 1876. He wasn’t treasurer. — 
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Q. Didn’t the bonds arrive prior to that time? 

A. They arrived, I think, in the early part of June, or perhaps 
the latter part of May, 1876. At that time he wasn’t treasurer. He 
was managing director. 

Q. Who was the treasurer ? 

A. Mr. Ferry, I think, unless he had resigned prior to that time. 

Q. Mr. Richardson, as managing director, still had control of the 
bonds? 

A. Ves, sir; he had custody of them, but not as treasurer. I make 
that correction, that he was not treasurer. 

Q. Wasn’t the Park Bank a safe place to keep them ? 

A. Yes, sir; it was a regular safe deposit company. 

. Wasn't Eugene Kelly & Company's a reputable place to keep 
them and safe? 

A. I should judge so, and yet their vaults were not quite so large 
as to afford ample storage for outside parties. 

Q. Did you take them away because they refused to keep them 
any longer ? 

A. From Kelly & Company ? 

Q. Yes, sir. 

A. You refer to the 1,105? 

Q. Yes, sir. 

A. No, sir. 

Q. Do you recollect the date ofthe resolution by which you were 

directed to receive these bonds—the 18th, wasn't it, of 


23766 * 2 

. I was authorized to dem and and receive from the bank - 
ing-house of Eugene Kelly & Company the 1,105 bonds on the 18th 
of July, 1876. * 

Q. Had anything arisen in the affairs of the company by which 
it became necessary for you to have those in your personal custody, 
as general manager, beyond what had been the condition of things 
prior to that time? 

A. The change of Richardson as managing director, I havin 
been elected as such; it. was supposed that I, as his successor, shoul 
assume control of the bonds or the custody of them in his stead. 

Q. Did you consider, when that resolution was passed, that the 
removal from that bank was necessary for a change of possession ? 

A. No, sir; I — that was in a general way recommended and 
spoken of by the various directors who were present at this meet- 
ing held at that time, that they, the bonds, should all be merged 
together—Richardson was present at the meeting—and put into 
one place, and taken from the bank there and put in the vault in 
the Home Insurance Company building, where my office was. 

Q. Richardson made some dispute, didn’t he, about paying Kelly 
& Company those advance charges and fees? 

A. Yes, sir; he complained very bitterly about it. He spoke of 
_ the acts of Eugene Kelly in compelling him to pay these commis- 
sions as being highway robbery. 

Q. You was asked yesterday with reference to the resolution 
passed at Philadelphia in which it is recited that $122,000 
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23766 had been advanced by these parties, and he giving the 120 bonus 
bonds, &c. How many bonds, for the money which they 
had advanced prior to that time, had they received ? 
_ A. Ihave no personal knowledge of the number that had been 
issued to the Philadelphia parties prior to that time. It was given 
out that they had received bonds at 50 cents on the dollar as collat- 
eral security for their loans, in addition to such bonds as had been 
ym as ‘security at the rate of 50 cents on the dollar; 120 bonds 
1ad also been given as a bonus for the advances that they had made 
to the company ; and yet I have no personal knowledge of the matter 
excepting the statements made and the resolution as passed and 
agreed to by the board of directors. 

Mr. Norris: And this resolution was in confirmation of acts 
claimed to have been done prior to the date of the resolution ? 

A. It was so intended. 

Mr. Norris: One further question, if my friend O’Brien will allow 
me to interrupt: 

In addition to the bonds that they had received, as it was then 
supposed, at the time of their advances, and in addition to the 120 
bonus bonds that were voted at the October meeting, 1875, in Phila- 
delphia, did they subsequently acquire bonds, or did ‘they then and 
there receive bonds in connection with their $100,000 advances or 
supposed advances? 

A. They did, sir. During that meeting, I think on the 16th or 

tlfereabouts, they issued their promissory notes and received 
2376d 66 bonds or the $33,333.33 of notes then delivered to the treas- 

urer, and they received—Mr. Betz received, in escrow, 133 or 
134 bonds to be held in trust for certain persons. 

Mr. Norris: When they should thereafter deliver their 66,000? 

A. Yes, sir; then they were to distribute these collaterals. 

Q. And when the company had effected a settlement with Mo- 


Chesney ? 
A. Yes, sir. 
Mr. O'BRIEN: 


Q. The terms upon which Mr. Betz held them appear in his re- 

ceipt, don’t they? 
In his receipt given to the treasurer, Mr. Ferry. 

Q. Which has bean put in evidence here ? 

A. I so understand it. : 

Q. You were inquired of yesterday in relation to these stube 
which you found in Captain Richardson’s book and possession ? 

A. Yes, sir. 

A What was the occasion of your having those check books or 
stubs? : 


Mr. Norris: He has already testified on the direct examination. 


Q. Did you hear Captain Richardson testify on the trial ? 
A. Very little. He commenced his testimony, but I retired 
shortly thereafter, being anxious to return to Michigan. I had 
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spent considerable time at his request in his interest there, 
2376e and I started for Michigan assoon as my evidence was taking, 
excepting hearing his opening testimony. 

Q. You gathered from the reading of his evidence taken in New 
York that he intended to be understood as saying that the 600 bonds 
were not seized under the attachment nor sold under it? 

A. Yes, sir. 

Q. But in some entirely different way; that they didn’t go from 
your office, but from some other place, to the city hall, &.? 

A. Yes, sir. : 

Q. And the finding of these stubs showing payments to the deputy 
sheriff attracted your attention? 

A. Yes, sir. 

Q. As being a contrary view of things? 

A. As being contrary to his evidence which I had read just a few 

days prior, it being fresh in my memory then. 
2376f Q. I think you stated yesterday you had unsettled matters 
with Captain Richardson ? 

A. Yes, sir. 

Q. You were asked, also, whether Captain Richardson had not 
been a benefactor of yours and aided you to everything you had? 
Is there any statement in that connection that you wish to make! 

A. Yes, sir; I would like to add to the testimony given on that 
score. I was very inuch surprised at the manner in which Mr. 
Norris indicated to these gentlemen here that I was indebted to Mr. 
Richardson for all that I had in the world. I was so much sur- 
prised that I was for a moment unable to reply as my mind prompted 
me to; and with the permission of the gentlemen present I. would 
like to state, in addition to what I said yesterday, that I am not in- 
debted to Mr. Richardson for all that I have in the world. I have 
never been indebted to him for what I have or for what I am. Mr. 
Richardson should be indebted to me for what I have done for him 
on many occasions. He has been a borrower of money from me on 
several occasions; some of the accounts stand unsettled to-day. I 
have spent hundreds of - dollars of my own money traveling from 
Michigan to New York city, to Philadelphia, to Detroit, to Grand 
Haven, to Muskegon, and backwards and forwards, for his benefit. 

‘I have in every instance paid my own traveling expenses— 
my car fares—and Mr. Richardson has never said to me, 
“Elwell, here is money to pay for your traveling expenses; 
you come in my interest and my behalf;” nor has he ever 
said to me, “I will pay for a meal of victuals while 

23769 you have been staying here in New York on my account.” 
So far as his further benefiting me or I. being indebted 

to him for all that I possess—how long have I known Mr. 
Richardson? But a few years ago I had never seen that man 
. nor heard of him. He was a stranger to me up to within a period 
of about 6 years ago. What connections have I had with him ? 
For a period of but one year prior to my coming to Michigan he 
was really, as it were, an interloper in my office. I gave him desk 
room ; I gave him stationery; I gave him postage stamps and en- 
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velopes, for which he never said even as much as Thank you.” I 
attended to his private affairs to some extent, by paying his tax bills, 
by getting reductions of his assessments. I, at his request, staid at 
his house evenings making up his account for him—helping him to 
post his little memorandum books in which he kept his little ac- 
counts for rent. I disposed of a piece of property for him that was 
of very low value, and got him in exchange a valuable dwelling- 
house in New York city, for all of which he and should have 
paid me $250, and he beat me down to $100. That is the only 
financial compensation I ever received from Mr. Richardson. When 
I became connected with the railroad it was understood I was to act 
in his interest and there act jointly in the interest of the company 
and also for Mr. Richardson, so far as I could. At the end of 
the time he promised to compensate me for my services by buying 
up the company’s indebtedness to me, I agreeing to let him 
2376h have it for 50 cents on the dollar. He stood by that promise 
while my services were needed for him, in testifying in his 
interest in the courts of New York, I paying my own expenses. 
When that was settled he repudiated his indebtedness to me, and he 
has never paid my claim. When in the course of time I have haz- 
arded taking the bankrupt concern—the railroad—and selling what 
little property I had and putting every dollar into it, losing money 
from the beginning for the first five or six months, Mr. Richardson 
never said to me, “Elwell, Iam sorry you have lost; here is my 
check to help meet your losses.” No, sir: he said, Pay me for 
the rolling stock.” I agreed with him to pay him $200 a month, 
but it was not but a few months before he said “Pay me $300 a 
month, or I will take the rolling stock away.” I had to comply. 
Benefited by him! I had his rolling stock there—20 flat cars and 
two engines—that he could not earn a dollar from. During the time 
that I have had ion of it as lessee he has received from me in 
cash nearly $16,000. I have been benefited by Richardson to that 
extent, that he has had $16,000 from me from the use of his rollin 
stock. When I leased the property in which he was interested 
largely as a bondholder, what was the condition of the road? 
Twenty miles of it graded and partially ironed, scarcely a depot or 
side track oranything. The gross earnings from the passenger and 
freight traffic did not aggregate $10,000. How have I husbanded 
the resources? What is the property to-day ? 
2376: Q. Just state. 

A. Nearly 20 miles of road has been added to the assets of 
the concern; it has been turned over to the company at less than 
one-half of what the bondholders, Mr. Richardson included, had 
agreed to coiitribute at the meeting in Philadelphia in 1875. I have 
consented and at a fair valuation turned all this property, together 
with such improvements as I have made on the first division, water 
tanks, machine shop, section tools, and all, over to the corporation 
for the benefit of the bondholders. Certainly, Mr. Richardson has 
been greatly benefited as a bondholder by the increased valuation. 
of the property. Now, what has he done for me? During the five 
or six years that I have been in Michigan has he ever given me a 
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dollar? No, sir; not a cent, and I think it is uncharitable to make 
a remark which would so reflect on me as to make it appear that 
after my efforts, after what I have done, I having succeeded in mak- 
ing the property what it is, and though I have been benefited myself 
by it, that I should be charged here with being indebted to Mr. 
Richardson for all I have in the world. I don’t think that Mr. Nor- 
ris made that remark about me from any unfriendly feeling or be- 
cause his own heart prompted him to make the remark. My sup- 

sition was and is that he was prompted by his client, and that he 

ut reiterated the sentiments of a very unworthy man. 

Q. On this subject of the change in the road since you took it, I 
believe that the money which Capt. Richardson put in iu July went 
to buy the iron of the first twenty miles? 

A. Yes, sir. 
2376; Q. At the time, in 1876, when these transactions took place, 
when you was elected general manager, when the receiver 
was appointed, 20 miles only had built; wasn’t that so? 

A. Partially completed. 

Q. What was the condition of the road and ties and ballasting ? 

A. The road-bed was in a fair condition up to Riverdale, 12 miles 
west of St. Louis. The balance of the track was only partially bal- 
lasted four miles, up to Vestaburg. The last four miles, to Cedar 
Lake, the iron was laid, but the truck was not ballasted. Tlie iron 
was all warped and crooked in all sorts of shapes. 

Q. What was the condition of the ties? 

A. The ties, many of them, were in fair condition and others were 
quite — ties that had been got out years before. 

Q. You spoke of the earnings of tlie road at the time you took it 
as $10,000. What did you mean by that—per annum? 

A. Yes, sir. 

Q. The gross earnings ? ’ 

A. Yes,sir; the gross earnings. 

Q. Since that time, as I understand it, the road has been com- 
pleted a further distance of 20 miles? 

A. Nearly so. 

Q. To Lakeview ? 

A. To Lakeview, 20 miles, including sidings. 

Q. During last year about what were the earnings? 

A. About $108,000 or thereabouts. 

a — is the present condition of this line of road for nearly 40 
miles 

A. It is in a very fair condition. The rvad-bed, the track, 
2377 the ties have all been bettered. They are all being renewed 
_ daily, almost. Ihave been running a construction and gravel 
train over the line since last spring and I am yet continuing to put ir 
good oak ties, repairing up the track, aligning it, putting in bridges 
and culverts wherever necessary, putting up all necessary depots, 
*and it is in a general way very much better than when I took it. 
. Were there any depots along the line of this first section at the 
time you took it? 
A. There had been. When I took the lease of it? 
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Q. Yes. 

A. Yes. During the first year I succeeded in building, I think, 
two depots, one at Alma station and one at Riverdale. Yes, I had 
completed at my own expense a station at Cedar Lake, a small 
— t-house there, and commenced one at Vestaburg, but not com- 
pleted it. 

Q. What can you say as to the equipments of the road now, and 
as to having sufficient stations, sidings, water tanks, etc. ? 

A. It is fully equipped in regard to water tanks, sidings, and 
depots. In fact, I have one or two flag stations where I have depots, 
where it is not customary to have depots. 

Q. As I understand it, all these additional improvements which 
you have stated have cost the company the amount of the receiver’s 
certificates, about $120,000, less what went for rolling stock ? 

A. Yes, sir; but, in addition to the improvements that I have 

mentioned, I have also acquired for the company at St. Louis 
2378 very valuable property and real estate, the present depot and 

offices and right of way through the town of St. Louis, com- 
manding the water front for nearly the distance of a mile, and two 
or three whole squares of building lots, which I am using for side 
tracks and side road. All of them I acquired for the company. 

Q. How about the right of way for this portion that has been 
constructed; has that been obtained ? 

A. That has been obtained in many instances. There are yet 
some they have not yet deeds of, but have seen most of the owners. 

Q. The right of way from Cedar Lake to Edmore? 

A. That is all secured now in the company; it was all in me. I 
purchased the property, paid my money for it, and obtained the 
deeds, and in the transfer of the property to the receiver I made the 
deeds over to him, vesting the title in the company. 

Q. How many thousand dollars, Colonel, did you receive in re- 
ceiver’s certificates for these improvements? Exclude now the 
amount of these certificates that went to Richardson to pay for his 
rolling stock. 

A. $81,000, or thereabouts, as near as I can remember. 


Recruss-examination by Mr. Norris: 


Q. There has been added during the receivership to the roperty 
of the road, if I understand correctly, the following sums, 51 
in 8 per cent. bonds? 
A. Yes, sir. 
2379 Q. Then the proceeds of the sale of the bridge across the 
Saginaw river, that was $20,000? 

A. Yes, the company received $17,000 and Mr. Shaw $3,000 of 
that to liquidate his claim ; he had a lien on it, or rather he had a 
chattel mortgage or something of that kind, and it became necessary 
for him to release the property before we could give a clear title. 

Q. Some attachment ? 

A. Yes, sir. 

Q. How much has the company received by the way of aid from 
the citizens interested in the road along the line? 
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A. Between $5,000 and $6,000 I have collected and accounted for 
in my disbursements ; I think $5,600 or $5,700. 

Q. How much have they made by way of contributions for right 
of way—that is, how much right of way was given to the company ? 

A. There were several parcels, but I cannot approximate the value, 
sir. All of the right of way which I conveyed Thad paid from 50 to 
75 or 125 to 150 dollars apiece, according to the terms I could make 
with the owners, but that was merged in the transfer. 

Q. Prior to your sale of your rights to the company for a fixed 
sum of $81,000, how much cash capital had you invested in the en- 
terprise? I don’t mean your services or your earnings, but how 
much, independent of that, had you invested in the enterprise, in 
round figures? 

A. Prior to the commencement of the extension ? 

Q. Yes; from the beginning of vour lesseeship; prior to that, I 
take it, you had invested nothing. 

A. Oh, yes, I had; yes, I had. 
2380 Q. I mean at the time you took it as lessee. 

A. You want to get at how much capital I had invested 
prior to the extension from Edmore ? 

Q. No, sir; I mean how much capital had you invested, outside of 
the earnings of the road, since you became lessee under the receiver? 

A. I had, including the iron, which I did not pay cash for then, 
which I bought on time and gave my guaranty for—I had invested 
a sum exceeding the sum I received in settlement. 

Q. How much did the iron amount to? 

A. On the two pieces from Cedar Lake to Edmore and from Ed- 
more to Lakeview it amounted to nearly 850,000. 

Q. And that you subsequently paid from the earnings? .- 

A. I had already paid cash for the first extension and paid cash 
for all the material, with the exception of the rails, which I have 
since then paid for—very nearly so. | 

Q. From the earnings of the road ? 

A. Ves, sir; I have not paid the entire amount. There is a small 
balance due, but I paid it from the earnings of the road. 

Q. What, in your present judgment, is the value of the property 
of the company ? 

A. The company owns the entire property, and also the rolling 
stock. I should judge it to be worth, with fair chances, from $375,000, 
perhaps, to $400,000. 

Q. This rental to you is $18,000 a year? 

A. Yes; and the taxes. 

Q. And, of course, the current repairs ? 
2381 A. Yes, sir; I have spent this year perhaps more than the 
net earnings will amount to in putting the road where jit 
ought to be. 

Q. You spoke of there being some unsettled accounts between 

you and Captain Richardson—I mean money accounts. 
A. Yes, sir. 
Q. I don’t refer to any gratitude for favors on either side now, but 
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matters of business. What are the accounts that remain unsettled 
between you and him—concerning what matters? 

A. Well, there are several things, large and small. They are all 
unsettled money matters—moneys that he has borrowed from me 
and partially paid on account, and the mort matter—unsettled— 
on his New York property, which I rel —a $5,000 mortgage. I 
obtained $2,500 or thereabouts in payment on account. The matter 
of the $5,000 which was credited to him, which I consented to sell 
him for $2,500, has never been acted upon by Mr. Richardson. 

Q. Will you explain fully that $5,000 item ? 

A. You asked me now what the matters were. That is one of the 
items. 

Q. Yes. 

A. An investment in property in Michigan, if you want me to 
go into that also. 

At Alma? 
That is unsettled. 
In which you both have joint interests? 
. Yes, sir; and I have had to pay his taxes. 
And upon which there is a mortgage foreclosure ? 
. Yes, sir; it has been foreclosed on account of his defaulting. 
. And bid in by your wife? 
Ves, sir; she paid for it. 
Q. Anything remaining unsettled between you as to the 
2382 Si. Genevieve quarry? Have you any unsettled claims against 
him on that account ? 

A. No, sir; I would not say against him personally. 

Q. Can you tell in dollars and cents what you estimate to be a 
fair cash balance in your favor? 

A. No, sir; I cannot here. When I get to my office, looking 
through all the memoranda, papers, and checks, I can. 

Q. Can you in the rough, within a thousand dollars, one way or 
the other? 

A. I— rather not mix those matters up with this evidence. 

Q. I don’t care to do it, only it is material in this: It may be- 
come a question of the court whether they will allow or disallow this 
$5,000 in the account, and I desire to know something of the nature 
of the claim. 

A. That $5,000 is a just and honest transaction, and I certainly 
hold that Mr. Richardson owes the amount to me as he agreed 
upon. 

10 Yes; but that is between you and him and not between him 
and the railroad company is the poiut that I desire to ascertain. 

A. Well, so far as the railroad company is concerned, Mr. Rich- 
ardson has not paid the money. 

. He has not paid it to you? - 

A. No, sir. 

Q. But you consented that it should be credited to him to apply 
on his charge against the railroad company ? 

A. Yes,sir; I did, sir. 
Q. Now, you subsequently—at the time you gave that con- 
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2383 sent you was secured by the $5,000 mortgage on certain real 
estate of his in New York? : 

A. Yes, sir. 

Q. If you held onto that security the $5,000 would have been paid, 
wouldn't it? 

A. The mortgage was $5,000, but he got in cash from me $2,500. 
He was only to pay me $2,500 for the $5,000. The cash part he paid 
me back when he released the mortgage. He pleaded very much, 
saying that he wanted to make a larger loan on that and other 
property. 

Q. If you had insisted on your security then you would have 
been paid in accordance with the agreement? 

_A. Probably; but it would have been the means of a very un- 
pleasant feeling and very high words. 

Q. I am getting at the results now and not the feelings. 

A. Probably. ; 

Q. If you had held to that mortgage you would have been paid 
according to agreement? 

A. Probably, if I had had a lawsuit with him. 


Redirect examination : 


Q. AsI understand that transaction, the short of it is you claimed 
$5,000 against the company ? 

A. My claim was $5,000. 

. And you sold it to Richardson for $2,500 ? 

A. Yes, sir. 

. Which he never has paid? 

A. No, sir. 

Q. And it goes into his account at the full sum ? 

A. Yes, sir. 


Whereupon the further taking of testimony was adjourned until 
Friday p. m. at two o'clock. 
2384 JNO. A. ELWELL. 


Counsel for the defendant and for Benjamin Richardson having, 
by stipulation this day filed herein, waived reading the testimon 
of the witness, John A. Elwell, in their presence, and said Elwell 
having appeared, thereupon the foregoing testimony was read over 
to said Elwell and by. him sworn to and subscribed before me this 
18th day of October, A. D. 1881. 

HENRY M. HINSDILL, 
General Examiner in said Cause. 


— J Circuit court of the United States for tue sixth circuit 
and western district of Michigan, southern division. Ashbel Green 
et al., compl’ts, vs. Chicago, Saginaw and Canada R. R. Co., def't. 
: — of Henry M. Hinsdill, gen'l ex’r. Testimony of Elwell and 
Kelly. Filed May 29,1882. H. M. Hinsdill, clerk. | 
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2385 STATE OF — . 
County of Keat, 


Henry J. Bennett, of suid county, being duly sworn, says that on 
the 22nd day of November, A. D. 1882, he served a notice of which 
the annexed notice is a copy on F. A. Nims by depositing the same 
in the post office at the city of Grand Rapids, in said county, en- 
closed in a sealed envelope, with the postage prepaid, and addressed 
to the said F. A. Nims, at Muskegon, Michigan, & that that is his 
9 address; that on the same day he served a like notice on 

orris and Uhl by delivering the same to Edmund D. Barry at the 
office of said Norris & Uhl, in said city of Grand Rapids, & that said 
Barry is a clerk in the employ of said Norris & Uhl; that on the 
same day he served a like notice on Blair, Kingsley & Klinhaus 
by delivering the same to Joseph Wurzburg at their office, in said 
city of Grand Rapids, & that said Wurzburg is a clerk in the employ 
of said Blair, Kingsley & Klinhaus; that on the 23rd day of No- 
vember, A. D. 1882, he served a like notice on — * O’Brien 

& Smiley, delivering the same to Thomas J. O’Brien, a 
2386 member of said firm, at their office, in said city of Grand 


Rapids. 
H. J. BENNETT. 
Subscribed and sworn to before me this 23rd day of November, 


A. D. 1882. 
GEO. B. DANIELS, 
Notary Public, Kent Co., Mich. 


2387 Uwnitep STATES OF AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonp 
vs. 
Tue CIAO, SAGINAW AND CANADA RAIL ROAD CoMPANY. 


Sirs: Take notice that on Friday, the 1st day of December, A. D. 
1882, at ten o’clock a. m., we shall take the testimony of Matthew F. 
Stell, of Philadelphia, Pennsylvania, de bene esse, before Samuel F. 
Flood, Jr., a notary public, of Philadelphia county, Pennsylvania, at 
the office of Samuel Flood, No. 810 South Fifth street, in said city 
of Philadelphia, for the purpose of proving the right and title of said 
Matthew F. Stell to the bonds mentioned in the petition filed by 
him in said cause. 

Said examination will be continued from day to day till completed, 
and you are requested to be present and put cross-interrogatories to 
said witness as you shall see fit. 

Yours, &c., SIMONDS, FLETCHER & WOLF, 
Sol’rs for Petitioner, Matthew F. Stell. 


Dated November 22nd, 1882. 
2388 To F. A. Nims, Esq., Hughes, O’Brien & Smiley, Norris & 
Uhl, and oy Kingsley and Klinhaus. 
141—181 3 
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[Endorsed :] U. S. cir. court, west. dist. of Mich., south. div. 
In equity. Ashbel Green et al. vs. The Chicago, Saginaw and Can- 
ada R. R. Co. Notice of taking testimony. Simonds, Fletcher & 
Wolf, sol’rs for petitioner Stell. 


2389 Exuipit “A.” 


$2,000.00 PHILADELPHIA, May 11, 1875. 


Twelve months after date I promise io pay to the order of M. F. 
Stell two thousand dollars without defalcation, value received. 
HENRY TAGG, 
427 Walnut St. 
No. -——. Due May 11-14, 1876. 


This is the paper “A referred by the witness, Matthew F. Stell, on 
his examination before me this first day of December, A. D. 1882. 
SAM’L F. FLOOD, In., [SEAL] 
Notary Public. 


8 bonds attached hereto, being Exhibits “ B,” “C,” D,“ and 
6 9 


2390 This is the paper F“ referred to by the witness, Mathew 
F. Stell, on his examination before me this first day of De- 


cember, A. D. 1882. 
SAM’L F. FLOOD, In., [sz A.] 
Notary Public. 


Exemplification. 


PHILADELPHIA Country, 1. 
State of Pennsylvania, ; 


Among the records and proceedings of the court of common pleas 
No. 2 for the county of Philadelphia, State of Pennsylvania, the fol- 
lowing may be found as matter of file and of record at No. 1277, 
June term, 1876, to wit: 


Docket Entries. June Term, 1876. 
M. F. Stew. 
buen 


v8. 
Henry Tadd. 

Flood. 

Aug. 3. 1876.—Copy of note filed. 

Sum's case. 

Exit Aug. 3, 1876. , 

Ret. 1st Kon. Aug. 1876, served. 

Sept. 4, 1876.—Judg’t for want of an aff. of defence. 

Eo die—Dam’s ass d @ $2,038.66 
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Sept. 4, 76.— N. fa. exit. 

Ret. 3d Mond. Sept., 1876, nulla bona. 

July 13, 1881—Sci. fa. to revive exit. 

Ret. Ist Monday, August, 1881, nihil habet. 
Decem. 1, 1881.—Al’s sci. fa. to revive exit. 
Ret. Ist Monday Dec’m. 1881, nihil habet. 


2391 C. P. No. 2. J., 76. 
M. F. SrglI. 
Henry Tadd. 


Issue summons case in above- entitled cause of action, ret’ble first 
Monday of August, A. D. 1876. 
Aug. 2, 76. 
SAM’L F. FLOOD, 
Atty for N.,. 


The following is a copy of the promissory note upon which his 
above-entitled cause of action is founded: : 


$2,000.00. PHILADELYHIA, May 11, 1875. 


Twelve months after date I promise to pay to the order of M. F. 
Stell two thousand dollars without defalcation, value received. 
(Signed) HENRY TAGG. 


Due May 11-14, 1876. Duly protested. 


Aug. 2, 76. 
SAM’L F. FLOOD, 
Ati y for N. 


(Endorsed:) 1277. J., 76. C. — No. 2. Stell us. Tagg. Prec- pe for 
summons & copy of promissory note upon whom suit is brought. 
Filed Aug. 3, 76. S. F. Flood. 


2392 Summons. 


County OF PHILADELPHIA, 88: 


The Commonwealth of Pennsylvania to the sheriff of Philadelphia 
county, Greeting: 

We command you that you summon Henry Tagg, late of your 
county, so that he be and appear before our judges, at Philadelphia, 
at our court of common pleas No. 2 for the county of Philadelphia, 
to be holden at Philadelphia, in and for said county of Philadelphia, 
the first Monday of August inst., there to answer M. F. Stell of a plea 
of trespass on the case, etc.; and have you then — there this writ. 

Witness the Honorable J. I. Clark Hare, president of our said 


—— A eS OL ERNE CE ay - 
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court, at Philadelphia, the third day of August, in the year of our 
Lord one thousand eight hundred and seventy-six. 
(seat. ] : JAS. B. WEBB, 
Pro Prothonotary. 


23933 [Endorsed:] 1277. June term, 1876. C. P. No. 2. M. F. 

Stell vs. Henry Tagg, 708 N’th 5th St. Summons case. Flood. 
Served Henry Tagg by leaving a true and attested copy of the 
within writ at his dwelling-house, No. 708 N’th 5th street, with an 
adult member of his family, August 7th, 1876. So answers S. R. 
Martin, dep. sheriff; Wim. Edroth, sheriff. 12-27 E. 


2394 In the Court of Com. Pleas No. 2 for the City and County of 
Philadelphia, of June Term, 1876. 


STELL 
vd. * 1277. 
TAdd. 


And now. Sept. 4, 1876, on motion of Samuel F. Flood, attorney 
for plaintiff, the court grant judgment in tlie above case for want of 
an affidavit of defence, the prothonotary to assess the damages. 

According to the above order the prothonotary will assess the 
damages as follows, to wit: 


Assessment of Damages. 


Amount of promissory, as per copy filed . $2,000 00 
To interest from May 14, 76, to Sept. 4, 786: 36 66 
5. —— —— —— 2 00 

$2,038 66 


To prothonotary of the said court: 


I assess damages as above. 
' SHAW, 
Per Prothonotary. 


(Endorsed :) 1277. J. term, 1876. C. P. No. 2. Stell vs. Tagg. 


2395 Motion for Judgment and Assessment of Damages. Filed 9, 4, 
76. &. F. Flood. 


Whereupon it was considered by our said court, before our said 
judges, that the plaintiff recover of the said Henry Tagg the sum 
of two thousand and thirty-eight and P dollars ($2,038.66) for his 
judgment, as also the further sum of twenty and Por dollars for his 
costs and charges by him about his suit in that behalf expended, 
‘whereof the aforesaid defendant is convict, as appears of record, &c. 
And the defendant in mercy, &e. 
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Judgment Index. 


Defendant: Tag „Henry. 
Plaintiff: M. F. Stell. 
Court: No. 2. 
Term: J., 76. 
No: 1277. 

Att.: Flood. 
Dape: Sept. 4, 1876. 
Am't: $2,038.66. 


Costs: 
Philad’a county -........ $20 87 
9933 — 7 00 


27 87 


2396 In the Court of Common Pleas for the City and County of 
Philadelphia, No. 2, of June Term, 1876. 


M. F. Srl. 
v8. bo 1277. 
Henry Taco. 


Real debt, $2,038.66 ; int. for Sept. 4, 76. 


Issue fi. fa. in the above case, returnable on the third Monday of 
Sept. next. 
9, 4, 76. 
SAM’L T. FLOOD, 
Attorney for Plaintiff. 


To prothonotary of the court of common pleas. 


(Endorsed :) 1277. J., 76. C. P. No.2. Stell vs. Tagg. Precipe 
for fi. fa. 9, 4, 76. S. F. Flood. 


2397 Fi. Fa. Case. 


County oF PHILADELPHIA: 


[szaL.] The Commonwealth of Pennsylvania to the sheriff of Phila- 
delphia county, Greeting: 


We command you that of the goods and chattels, lands and tene- 
ments, of Henry Tagg in your bailiwick you cause to be levied ‘one 
thousand and forty-eight dollars and twenty-eight cents, which to 
M. F. Stell, lately of our court of common pleas No. 2 for the count 
of Philadelphia, were adjudged for his damages, which he sustained, 
as well by occasion of the nun-performance of a certain promise and 
assumption by the said defendant to the said plaintiff, at Philadel- 
phia, in your county, made for his costs and charges by him about 
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his suit in that behalf expended, whereof the said defendant — con- 
vict, as appears of record, etc. 

And have you that money before our judges, at Philadelphia, at 
our said court, there to be held the third Monday of September next, 
to render to the said plaintiff for damages eforesaid; and have you 
then — there this writ. | 

Witness the Honorable J. I. Clark Hare, president of our 
2398 said court, at Philadelphia, the fourth day of September, in 
the year of our Lord one thousand eight hundred and sev- 


enty-six. 
JAS. B. WEBB, 
Pro Prothonotary. 


2399 [Endorsed:] 352. 1277. C. P. No. 2. June Term, 1876. 

M. F. Stell vs. Henry Tagg. Fi. fa. case. 9, 4, 76, 1:45 p. m. 
Real debt, 2,038.66 ; int. from Sept. 4, 76; att’y w't & serv., 5.25; 
er., 02; proth’y, 3.37; sat., .12; fi. fa.,.50; serv., . 25. Flood. Nulla 
2 So answer S. R. Martin, dep. sheriff; Wm. Elliott, sheriff. 
8, 53. 


2400 In the Court of Common Pleas No.2 for the County of 
Philada., of June Term, 1876. 


Mattruew F. Sten. 
vs. No. 1277. 
Henry Taco. 


Real debt, 82,038.66; int. from Sept. 4, 76. 


Issue scire facias to revive and continue the lien of judgment 
(June term, 1876, No. 1277) ef quan ex-cution- non, returnable on the 


first Monday of August next. 
SAMUEL F. FLOOD, 
Attorney for Plaintiff. 


To prothonotary of the said court, July 12, 81. 


(Endorsed :) 1277. C. P. No. 2. J., 76. Stell vs. Tagg. 
2401 Precipe for sci. fa. to revive judgment. July 13, 81. X. 
H. B. S. F. Flood. 


Judgment Index. 


Defendant : Tagg, Henry. 
Plaintiff: M. F. Stell. 
Court: No. 2. 

Term: J., 76. 

No.: 1277. 

Att'y: Flood. 

Date: July 13, 1881. 
Amt: S. F. 


* 
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2402 Sci. Fa. to Retrieve Judgment (Case). 


County OF PHILADELPHIA, 88: 


[seat.] The Commonwealth of Pennsylvania to the sheriff of 
Philadelphia county, Greeting: 


Whereas Matthew F. Stell lately, in our court of common pleas 
No. 2 for the county of Philadelphia, to wit, in the term of June, 
in the year of our Lord one thousand eight hundred and seventy- 
six, before the judges of our said court, at Philadelphia, by the 
consideration of the same court, recovered against Henry Tagg the 
sum of twenty hundred and forty-eight dollars and twenty-eight 
cents, which to the said plaintiff in our said court were adjudged 
for his damages, which he sustained as well by occasion of the non- 
performance of a certain promise and assumption by the said de- 
fendant to the said plaintiff, at Philadelphia, in your county, made, 
as for his costs and charges by him about his suit in that behalf 
expended, whereof the said defendant is convict, as appears of 
record, «c. ; 

And whereas we have received information that, although judg- 

ment as aforesaid has been rendered, yet execution thereof 
2403 still remains to be made, and the said Matthew F. Stell 
having besought us to provide for him a proper remedy in 
this behalf, and we, Teles willing that those things which in our 
said court are rightly done by due execution should be demanded, 
do command you that by good and lawful men of your bailiwick 
rou make known to the said Henry Fagg that he be and appear 
efore our judges, at Philadelphia, at our court of common pleas 
No. 2 there to be held the first Monday of August next, to show, if 
anything he knows or has to say, why the said judgment should 
not be revived for the term of five years, according to the act of 
Assembly in such case made and provided, and why the said 
plaintiff ought not to have execution against the said defendant of 
the damages aforesaid according to the form of said recovery, if to 
him it shall seem expedient; and, further, to do and receive what 
our said court shall consider in that behalf; and have you then 
there the names of those by whom you shall so make it known to 
him and this writ. 
2404 Witness the Honorable J. I. Clark Hare, doctor of laws, 
president of our said court, at Philadelphia, the 13th day of 
July, in the year of our Lord one thousand eight hundred and 


eighty-one. 
GEO. W. sa yom : 
olary. 


2105 [Endorsed :] 6-299. 1277. June term, 1876. C. P. No. 2. 

Matthew F. Stell vs. Henry Tagg, 708 No. 5 street. Sci. fa. to 
retrieve judg t (case), &c. Flood. Nihil habet. So answer J. Thomas 
Henry, dep’ty sheriff; Enoch Taylor, sheriff. 


ET 0 


N 
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2406 In the Court of Common Pleas Ne. 2 for tie County of 
Philada., of June Term, 1876. 


M. F. Sr. 
v8. No. 1277. 
Henry Taaa.. 


Real debt, $2,038.66 ; int. from Sept. 4, 76. 


Issue alias scire facias to revive and continue the lien of judg- 
ment (June term, 1876, No. 1277) ef quan excculione non, return- 
able on the first Monday of September, 1881. 


Nov. 30, ’81. 
SAM’L F. FLOOD, 
Attorney for Plaintiff. 
To prothonotary of the said court. 


(Endorsed :) 1277. C. P., No. 2. J., 76. Stell vs. Tagg. Precipe 
1 ay fa. to revive, &c. Dec. 1, 81. 12, 1, 81. H. B. X. 
S. F. Flood. 


2407 Sci. Fa. to Retrieve Judgment (Case). 


County OF PHILADELPHIA, 88: | 


DsxAL.] The Commonwealth of Pennsylvania to the sheriff of Phil- 
adelphia county, Greeting: 


Whereas Mathew F. Stell lately, in our court of common pleas 
No. 2 for the county of Philadelphia, to wit, in the term of June, 
in the year of our Lord one thousand eight hundred and séventy- 
six, before the judges of our said court, at Philadelphia, by the con- 
sideration of the same court, recovered against Henry Tagg the sum 
of twenty hundred and forty-eight dollars and twenty-eight cents, 
which to the said plaintiff in our said court were adjudged for the 
damages which he sustained as well by occasion of the non-perform- 
ance of a certain promise and assumption by the said defendant to 
the said plaintiff at Philadelphia, in your county, made as for his 
costs and charges by him about his suit in that behalf expended, 
whereof the said defendant is convict, as appears of record, &c. ; 

And whereas we have received information that, although 
2408 judgment as aforesaid has been rendered, yet execution thereof 
— to be made, and the said Matthew F. Stell hav- 
ing besought us to provide for bim a proper remedy in this behalf, 
and we, being willing that those things which in our said court are 
rightly done by due execution should be demanded, do demand you 
that by good and lawful men of your bailiwick you mak- known to 
the said Henry Tagg that he be and appear before our judges, at 
Philadelphia, at our court of common pleas No. 2 there to be held, 
the first Monday of Decem. inst., to show, if anything he knows 
or has to say, why the said judgment should not be revived 


ſor the teln of five years, according to the act of Assembly in such 


case made ‘and provided, and why the said plaintiff ought not to 
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have execution against the said defendant of the damages aforesaid, 
according to the form of said recovery, if to him it shall seem ex- 
pedient; and, further, to do and receive what our said court 
2409 shall consider in that behalf, and have you then there the 
the names of those by whom you shall so make it known to 
him and this writ. 

Witness the Honorable J. I. Clark Hare, doctor of laws, president 
of our said court, at Philadelphia, the first day of December, in the 
year of our Lord one thousand eight hundred and eighty-one. 

F. C. MAN N, 
Pro Prothonotary. 


2410 [Endorsed :] 2-466. June term, 1876. C. P. No. 2. Mathew 

Stell vs. Henry Tagg. Ars sci. fa. to retrieve judg't (case), 
Ke. Flood. Nihil habet. So answer J. Thomas Henry, deputy 
sheriff ; Enoch Taylor, sheriff. 


2411 THe CoMMONWEALTH OF PENNSYLVANIA, t os 
County of Philadelphia, 


I, William B. Mann, Esquire, prothonotary of the several courts 
of common pleas numbers one, two, three, and four, respectively, 
for the county of Philadelphia, do certify that the foregoing is a 
true copy of the whole record in the cause wherein M. F. Stell — 
plaintiff and Henry Tagg defendant, of June term, 1876, number 
1277, as full, entire, and complete as the same remains on file in 
court of common pleas No. 2 for the county of Philadelphia in the 
case there stated. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court this first day of December, in the year of 
our Lord one thousand eight hundred and eighty-two (1882). 

[SEAL. ] WILLIAM B. MANN, 
Prothon 


CounTY OF PHILADELPHIA, 88 : 


I, J. I. Clark Hare, president judge of the court of common 

2412 pleas No. 2 for the county of Philadelphia, do certify that the 

vregoing record and attestation made by William B. Mann, 

uire, prothonotary of the said court, whose name is thereto sub- 

scribed and seal of office affixed, are in due form and made by the 
proper officer. 

In testimony whereof I have hereunto set my hand this first day 

of December, in the sag of our Lord one thousand eight hundred 


and eighty-two (188 | 
nv 8 88 J. I. CLARK HARE. 
CounTy OF PHILADELPHIA, 88: 


I, William B. Mann, Esquire, prothonotary of the several courts 
of common pleas numbers one, two, three, and four, 1 ſor 
the county of Philadelphia, do certify that the Honorable J. I. Clark 
Hare, 5 agen the foregoing attestation was made and whose name 
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is thereto subscribed, was at the time of making thereof and still is 
president judge of the court of common pleas No. 2 for the county 
of Philadelphia, duly commissioned and sworn, to all whose acts as 
such full faith and credit are and ought to be given, as well in courts 
of judicature as elsewhere. 
In testimony whereof I have hereunto set my hand and 
24123 affixed the seal of the said courts this first day of December, 
in the year of our Lord one thousand eight hundred and 
eighty-two (1882). 
— WILLIAM B. MANN, 
Prothonotary. 


2413 Exarsit G.“ 


Mr. Henry Tagg. 


Sin: You are hereby notified that the four bonds of the Chicago, 
Saginaw and Canada Railroad Company, each for $1,000, respect- 
ively, dated May 21st, 1873, respectively numbered Nos. 211, 214, 
215, and 216 (deposited with Matthew F. Stell as collateral security 
for the payment of your promissory note, dated May 11, 1875, for 
$2,000 in 12 months, which note is drawn by you in favor of the 
said Matthew F. Stell or order), will be sold on your account by 
Jarries A. Freeman & Co. at the Phila. Exchange, in the city of 
Phila., on October 11, 1876, at 12 o’clock noon, of which time and 
place of sale of said bonds you will take notice. 

Yours, &c., MATTHEW F. STELL, 
By his att'y, SAMUEL F. FLOOD. 
Phila., Oct. 2nd, 1876. 


This is paper G“ referred to by the witness, Matthew F. Stell, on 
his examination before me this first day of December, A. D. 1882. 


[SEAL. } SAM’L F. FLOOD, 
Notary Public. 
2414 Unitep STates OF AMERICA. 
Eastexn District oF PExNsyLvANIA, | N oan 
City of Philadelphia, County of Philadelphia, { ~° 


Be it remembered that on this first day of December, in the year 
of our Lord one thousand eight hundred and eighty-two, I, Samuel 
F. Flood, Junior, a notary public for the Commonwealth of Pennsyl- 
vania, residing in the city of Philadelphia, did call and cause to be 
and personally appear before me, at my office, at the office of Samuel 
Flood, No. 810 South Fifth street, in the city of Philadelphia, in the 
said eastern district of Pennsylvania, in the State aforesaid, Mathew 
F. Stell to testify and the truth to say on the part and behalf of the 
plaintiffs in a certain civil cause or matter of controversy now de- 
pending and unde-rmined in the circuit court of the United States 
for the western district of Michigan, southern division, at —, wherein 
Ashbel Green and William Bond are plaintiffs and The Chicago, 
Saginaw and Canada Railroad Company are defendants. 
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2415 And the said Matthew. F. Stell, being about the age of fifty- 

eight years, and having been by me first cautioned and sworn 
to testify the truth, the whole truth, and nothing but the truth 
in the matter of controversy aforesaid, I did carefully examine the 
said Matthew F. Stell and he did thereupon depose, testify, and say 
as follows, viz: 


That he resides at No. 919 North Eighth street, in the city of 
Philadelphia and State of Pennsylvania; know Henry Tagg; re- 
sides in the city of Philadelphia; I don’t remember exactly how 
long I have known him, but certainly three or four years prior to 
May, 1875; I understand that he and his wife had considerable 
means. At the time I became acquainted with Mr. Tagg he had an 
office on Walnut street below Fifth, in the city of Philadelphia. I 
became acquainted with him as fellow members of a sporting club 
formed for the protection of game and fish, and after my acquaint- 
ance commenced I frequently called on him at his office; he seemed 
to be much occupied with the collection of rents belonging to him 

and his wife’s property ; he had also some other properties in 
2416 hand as it appeared, and has more extensively lately been 

engaged in the business of real estate agent and broker. For 
several years after my acquaintance with him I believe- him to bea 
man of means; he lived in first-rate style, and in every way acted 
as a man of means; his credit was good and was such as to com- 
mand whatever he desired in financial matters. 1 am acquainted 
with a large number of persons who were then acquainted with him, 
and his reputation among them was that he was a man of consider- 
able — and the owner of considerable real estate and stocks. 
At the time I became acquainted with Tagg the office which he oc- 
cupied, at 427 Walnut street, was shared with him by one named 
Bernard A. Hooper, some time prior to May, 1875, Tagg and 
Hooper being, as I understood, interested in the opening of a new 
railroad in Virginia, and Tagg being short of funds borrowed from 
me some amount of money (the exact amount I cannot remember). 
Tagg gave me a due bill for the same. The amount was paid at 
the time it was promised to be paid and the due bill returned 

to him in the early part of May, 1875. Tagg wished 
2417 again to borrow from me. The amount he then desired was 

two thousand dollars. He asked the loan to be for one year,and 
proposed to give me therefor a promissory note, and to hand me 


as collateral security for the payment thereof bonds of the Chi- 


cago, Saginaw and Canada Railroad Company. He told me he had 
several thousand dollars of these bonds, and showed them tome. I 
observed at the time that some of the coupons had been cut off, and 
he told me that the interest had been regularly paid. From the 
reputation of Mr. Tagg as a man of means, and from the informa- 
tion I had received that he was engaged in other railroad operations, 
I had no doubt but that he was the bona fide owner of the Chicago, 
Saginaw and Canada railroad bonds which he showed me. I had 
no reason even to suspect otherwise, and upon the faith of his being 
the owner I — 2 make him the loan. 


— — ͤ —mw¹d——̃—ñ—̃— ———— —— ͤ öũ'9 — aT — 
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On May Iich, 1875, he gave me the promissory note (a copy of 
which I hereunto attach) marked Exhibit“ A; this note is drawn 
to my order, and was signed by Henry Tagg in my presence. 

2418 At the time of the delivery of the note he gave me four bonds 
of the Chicago, Saginaw and Canada Railroad. (The witness 

being shown the bonds respectively marked B,“ “C,” “D, E“ 
hereto attached, deposes and says:) These are the bonds which Henry 
Tagg showed me with other similar bonds in his possession a few 
days prior to the making of the note and the delivery of these bonds 


to me. The bonds are numbered 211, 214, 215, and 216. These 


four bonds were handed to me at the same instant of time as the 
note was given to me. The bonds were delivered to me, and I paid 
him the sum of two thousand dollars, less the discount, which was 
the interest for one vear on two thousand dollars. As I said before, 
I had no doubt at the time of his being the bona fide holder of the 
bonds. Had I had even a suspicion that Tagg had no title and was 
not the real owner of the bonds I would not have made the loan to 
bim, nor would I have accepted these four bonds or either of them 
or any of the other railroad — of the company which he had in his pos- 
session in May, 1875, as collateral security for the loan or a loan to 

him or any amount whatever. My whole transaction with him 
2419 was in entire good faith on my part. After I had made the 

loan to him, and prior to the maturity of the note of May 
11th, 1875, which he gave, Tagg called upon me and asked me to 
let him cut off coupons attached to the bonds which became due 
May Ist, 1876, as he wanted to collect the coupons. I permitted 
him to do so, and he cut the coupons off in my presence. 

I have said this much about my good faith in the transaction and 
about my believing at the time that I took these four bonds from 
Tagg that he was the genuine owner because within the last two 
days I have heard that it has been alleged before the court out of 
which this rule to take my testimony was issued that Henry Tag 
had no title originally to these bonds. Neither at the time I took 
them nor at any time since, from anything Tagg said or did or from 
anything anybody else ever said or did, have I ever had nor have I 
now any reason to believe or even to suspect that Henry Tagg was 
not genuine owner of these bonds, and that the title thereto was in 

anybody else. 

2420 After the protest of the note, it not being paid at maturity, 
| I placed the note in the hands of Samuel F. Flood, Esq., for 

collection. As I am informed and believe, he brought suit thereon iu 
the court of common pleas No. 2 for the county of Philadelphia, ot 
June term, 1876, No. 1277. (The witness being shown the paper 
marked F,“ hereto attached, deposes and says:) This paper is an 
exemplified copy of the record in this case, which I have obtained 
from the prothonotary of the court. I have received nothing from 
this proceeding on account of my note. 

Having received nothing, I requested Mr. Flood, my attorney, to 
take the necessary steps to sell the four bonds which had been left 
with me as collateral security. (The witness being shown the paper 
marked G,“ hereto attached, deposes and saith :) This is a copy of 
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the letter which my attorney sent to Henry Tage. I afterwards saw 
Tagg and he informed me that he had received Mr. Flood's note. The 
sale took place on Oct. 11th, 1876, at the Philadelphia Exchange, in 
the city of Philadelphia, and these four bonds were then and there 
sold by James A. Freeman and Co., auctioneers, and bought by 
2421 Messrs. Thouron and Newbold for the price or sum of two hun- 
dred and eighty dollars; they had no market value with us. A 
large number of brokers were present at the sale. The sum of two 
hundred and eighty dollars was the highest and best price that then 
and there could be obtained for them. I had no idea that these 
bonds were of so little value until after the maturity of my note, 
when I began to make inquiry as to the probability of my making 
my money out of Henry Tagg’s real estate or out of these bonds. 
I then found that Henry Tagg had no real estate. I also learned 
that these bonds were comparitively of little value the day after the 
sale of the bonds made by Messrs. Freeman. I gave the bonds to 
them for delivery to Messrs. Thouron and Newbold, and I received 
from Messrs. Freeman and Co. the purchase-money less their com- 
missions and expenses. I received two hundred and seventy dollars, 
which I applied as a payment on account of my two-thousand-dol- 
lars note. 
I never saw these bonds from the time of their delivery to Messrs. 
Freeman and Co., the day after their —, Oct. 11th, 1876, until 
2422 about eighteen months ago. Messrs. Thouron and Newbold 
were brokers, and subsequent to 1876 they di’? some brokerage 
business for me. While thus doing business for me in the purchase 
and sale of stocks they failed, und were indebted to me at the time 
of their failure to the amount of several hundred dollars. They 
paid me some money on account of their indebtedness to me, and 
subsequently proposed to give me these four bonds, at the same rate 
at which they had obtained them, on further account of their in- 
debtedness to me. Being the best I could do with them, I agreed 
to take the bonds on account. I received the bonds from them about 
eighteen months ago, and allowed them a credit — two hundred 
and eighty dollars on account of their indebtedness to me; thus I 
me the owner of the bonds in question. Tagg still owes me 
the sum of two thousand thirty-eight dollars and sixty-six cents 
with interest since September 4th, 1876, less the sum of two hun- 
dred and seventy dollars, which J received on account thereof 
from the sale of the four bonds in October, 1876. 
2423 I would further add that if — Tagg was not at the 
time of my transaction with him, Ma 
holder of these bonds, and that they were in his possession in an 
way except as owner, I was not then nor am I now aware of it. If 
in May, 1875, he was in possession of these bonds by any fraudu- 
lent or any unlawful means, I was not then aware of it nor do I 
know it now. In May, 1875, I believed that Tagg was honestly and 
lawfully the owner of these bonds, and I know nothing to the con- 


trary at this time. 
MATTHEW F. STELL. 


, 1875, the bona fide 


; 
| 
j 
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2424 UxIrED STATEs O¥ AMERICA. 
EASTERN District OF PENNSYLVANIA, \ 
City of Philadelphia, State of Pennsylvania, ‘ 


I, Samuel F. Flood, Junior, a notary public for the Common- 
wealth of Pennsylvania, residing in the city of Philadelphia, do 
hereby certify the the reason for taking the foregoing deposition is 
and the fact is the witness M. F. Stell was material and necessary in 
the cause in the caption of the said deposition named, and that he 
is now a resident of the city of Philadelphia, State of Pennsylvania. 

I further certify that the annexed notification of the time and 

lace of taking the said deposition was made out and served on the 
F. A. Nims, Esq., Hughes, O’Brien & Smiley, Norris and Uhl, and 
Blair, Kingsley, — Kleinhaus to be present at the taking of the depo- 
sition and to put interrogatories, if be or they might think fit, as 
will appear by the affidavit of the service upon them, respectively, 

attached hereto with the said notice. 
2425 l further certify that on the first day of December, in the 

year of our Lord one thousand eight hundred and eighty- 
two, I was attended by Samuel F. Flood, Esq., attorney for said 
Matthew F. Stell, and by the witness, who, being of sound mind 
and lawful age; and the witness M. F. Stell, by me first carefully ex- 
amined and cautioned and sworn to testify the truth, the whole 
truth, and nothing but the truth, and the depositiou was by me re- 
duced to writing in the presence of the witness, and after carefully 
reading the same to the witness he subscribed the same in my pres- 
ence. I have retained the said deposition in my possession for the 
purpose of sending the same by Adams express the same with my 
own hand to the clerk of the United States circuit court, western 
district of Michigan, southern division, being the court for which 
the same was taken. 

And I do further certify that I am not of counsel nor attorney for 
either of the parties in the said deposition and captioned named, 
nor in any way interested in the event of the cause named in the 

said caption. 
2426 In testimony whereof I have hereunto set my hand and 
‘official seal this first day of December, in the year of our 
Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the United States the one hundred and seventh. 
[SEAL. } SAM’L F. FLOOD, In., 
Notary Public. 


2427 [Endorsed: ] United States circuit court for the western dis- 

trict of Michigan, southern division. Ashbel Green and Wil- 
liam Bond vs. Chicago, Saginaw and Canada Railroad Company. 
Depositions in behalf of Matthew F. Stell. Rec’d & filed Dec. 8, 
1882. H. M. Hinsdill, clerk. 
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2428 Orders. 


Tue Unitep Srates or AMERICA, * 5 
Western District of Michigan, Southern Division, 


U. S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 1st day of December, in the year of our Lord 
one thousand eight hundred and eighty-two, and of the Independ- 
ence of the United States of America the one hundred and seventh— 
present, the Honorable Solomon L. — district judge among 
the proceedings then and there had were the ſollowing, to wit: 


ASHBEL GREEN and WILLIAM Boxp, Trustees and Complainants, 
v8. 
Cuicaco, SAGINAW AND CAx ADA RAILROAD Company, Defendant. 


On hearing the petition of Henry Day and Benjamin Richardson, 
citizens of New York and residents in the city of New York, inter- 
vening claimants of defendant’s bonds, the said Day claiming as 
assignee and purchaser of said Richardson’s rights and equities and 
said Richardson claiming from the said defendant railroad com- 
pany, and on motion of Norris & Uhl, of counsel for petitioners, F. 
A. Nims, of counsel for complainants, not opposing; Hughes, 
O’Brien & Smiley, counsel for the defendant and for certain bond 
claimants; Francis Smith, counsel for certain bond claimants, and 
Willard Kingsley, counsel for Nelson and Nelson and Soule, de- 
fendant's judgment creditors, being heard contra, it is ordered that 

said petition be filed in this cause and the prayer thereof 
2429 granted, but only so far as this, to wit: 

That said Henry Day is allowed to take and have filed in 
this cause proofs of the time, manner, and consideration of his 
claimed succession to the rights and equities which said Richardson 
had in said bonds at and prior to his all sale to said Day. 

That said petitioners are allowed to take and have filed in this 
cause proofs and exhibits as follows: 

1. The testimony of O. W. Childs and M. J. Bovey, of New York 
city, or either of them, touching a delivery to or taking by petitioner 
Richardson, about August 20, 1875, of any first-mortgage bonds of 
defendant corporation. 

2. The originals of Exhibits “A,” B, and C,“ in the said peti- 
tion given, may be produced and proved by petitioner Richardson ; 
also any memorandum made by said petitioner Richardson touch- 
ing his having, about August 20, 1875, bonds of said corporation, 
and also whether he received the bonds mentioned in such memo- 
randum, if produced and proved, as therein stated. (A copy of such 
memorandum, now in the possession of petitioner’s solicitor, L. D. 
Norris, shall be filed in this cause with the clerk this day.) 
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2430 3. That said petitioner Richardson may, as a witness under 
this order, be allowed to explain the receipt, being Exhibit 
“C9,” in the proofs and reports in this cause filed on the 6th and 
23d of November ultimo by John W. Champlin as special master. 
That the complainant and defendant and all intervening bond 
claimants and other claimants may also take proofs under this order 
to support and establish the said Exhibit“ C9.“ 

That all said proofs may be taken under and in pursuance of the 
general order of this court relating to intervening bond claimants, 
proofs of date January 11th, A. D. 1879, by and before the general 
or special examiner therein appointed, but upon six days’ notice, in 
the manner in said order provided, to the solicitors of all the parties 
who have at any time appeared in this cause before said examiner 
or said special master. 

That time for proofs under this order shall expire on the 14th day 
of December instant for petitioners, and all such proofs as shall have 
been taken under this order and filed in this court on or before the 

20th day of December instant will be heard and considered 
2431 upon the question of the confirmation, in whole or in part, of 

the said special master’s report of November 6th ultimo and 
his supplemental report of November 23rd ultimo. 

From the 14th day of December instant fourteen days is allowed 
for reply to petitioners’ proofs on notice as provided herein. 

That the time for excepting to said special master’s reports is en- 
larged to and including the 14th day of December instant. 


THe Unitep States oF AMERICA, g . 
Western District of Michigan, Southern Division, { **: 


I, Henry M. Hinsdill, clerk of the circuit court of the United 
States for the sixth circuit and western district of Michigan, do 
hereby certify that the —— is a true and compared copy of the 
order to take prooſs entered upon the journal in the proceedings of 
said court in said entitled cause. 

Witness my official signature and the seal of said eourt, at Grand 
Rapids, this 6th day- of December, in the year of our Lord one thou- 
sand eight hundred and eighty-two. 

Dr. s.] HENRY M. HINSDILL, Clerk, 
By JOHN McQUEWAN, Deputy. 


[Endorsed :] United States circuit court, western district of Mich- 
igan, southern division. Ashbel Green and William Bond, trustees, 
compl'ts. vs. The Chicago, Saginaw and Canada Railroad Co. Order 
to take proofs. Copy. 


2432 — 
; Tue Unitep States or AMERICA, \ : 
Western District of Michigan, Southern Dirision,, 

U. S. Court. 


At a session of the circuit court of the United States for the sixth 
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circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 11th day of January, in the year of our 
Lord one thousand eight hundred and seventy-nine, and of the In- 
dependence of the United States of America the one hundred and 
third—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 


ASHBEL GREEN and WILLIAM Bonp, Trustees, Complainants, 
v8. 


Tue Caicaco, SAGINAW AND CANADA RAILROAD Company, Defend- 
ant. 


The petition of Benjamin Richardson, of the city of New York, 
heretofore herein filed, having been in part considered, and the said 
Richardson, by said petition, appearing to be a claimant or owner 
of certain of the bonds and coupons of the defendant sought to be 
foreclosed herein, and having entered his appearance as such claim- 
ant in this cause, by Norris & Uhl, his solicitors, now, on hearin 
said solicitors, the solicitor for the complainants, F. A. Nims, an 
the solicitors for the defendant, Hughes, O’Brien & Smiley, being 
heard and consenting, it is ordered that the parties to this cause 
proceed and take the testimony herein by and before — M. 

Hinsdill, the general examiner of this court, or by and be- 

2433 fore John A. Osborn, U. S. commissioner, of the city of New 

Tork, as special examiner, or by and before either one of 

them, but so that the said testimony is completed and filed in this 
court within four months from the date of this order. 

It is also ordered that the holders and owners of or the claimants 
to any of the mortgage bonds and coupons to foreclose which the 
bill herein was filed, and which holders, owners, and claimants were 
not by naine designated parties hereto, being unknown to the trus- 
tees, complainants, do, within the time hereinbefore given for testi- 
mony, produce witnesses and make proofs before the above-named: 
general or special examiner or either of them of their several and 
respective rights, claims, and interests in the aforesaid bonds and 
coupons, and that they produce, prove, and surrender or account 
for, to be returned into this court with said testimony, such and so 
many of said bonds as they seek to have participate in the proceeds 
of such foreclosure, and that thereby they may submit to and avail 
themselves of the powers and jurisdiction of this court in the mat- 
ter of the said foreclosure and sale prayed by the trustees, com- 

plainants, in their bill of complaint filed herein. 
2434 That any such holder, owner, or claimant as aforesaid may, 
by counsel, appear before said general or special examiner 
or either of them and cross-examine any other holder, owner, or 
claimant’s witnesses and sift his proofs. 

That the general examiner shall, within ten days from the date of 
this order, mail, postage paid, a certified copy of this order to the ad- 
dress of each owner, holder, or claimant of the bonds and coupons 
aforesaid, that he, said examiner, may know or upon reasonable in- 

143—181 7 
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quiry ascertain, and in particular to the following-named persons, 
who have filed in this cause their affidavit- as such claimants, own- 
ers, or holders and given therein their several addresses: Benjamin 
Richardson, Daniel E. Sickles, William J. Kelly, J. B. Erhardt, Phi- 
letus Sawyer, F. A. Nims, J. E. Shaw, H. Hodgson, and Thomas 
White Ferry. 

That the general or special examiner or either of them before 
whom any testimony is offered to be adduced by any holder, owner, 
or claimant shall cause such holder, owner, or claimant to give rea- 
sonable previous notice of not less than ten days of the time and 
place of the taking such offered testimony, personally or by mail, 

to every other holder, owner, or claimant known to be such 
2435 by such examiner, and in particular to the foregoing-named 

persons, who now appear on the records of this cause to be 
such holders, owners, and claimants. 

That such general or special examiner or either of them, within 
ten days after the expiry of the four months allowed for testimony, 
report to this court the proofs, papers, and proceedings had before 
him under the authority of this order. | 


Tue UNITED STATES OF AMERICA, ; 
Western District of Michigan, Southern Division, 2 N 


I, Henry M. Hinsdill, clerk of the circuit court of the United 
States for the sixth circuit and western district of Michigan, do 
hereby certify that the foregoing is a true and compared copy of the 
order appointing special examiners entered upon the journal in the 
proceedings of said court in said entitled cause. 

Witness my official —— and the seal of said court, at Grand 
Rapids, this 6th day of December, in the year of our Lord one thou- 
sand eight hundred and eighty-two. * > 

II. s.] HENRY M. HINSDILL, Clerk, 
By JOHN McQUEWAN, Deputy. 


_ [Endorsed :] United States circuit court, western district of Mich- 
igan, southern division. Ashbel Green and William Bond, trustees, 
compl'ts, vs. The Chicago, Saginaw and Canada Railroad Co. Order 
appointing special examiners. Copy. 


2436 Wesrern District oF MICHIGAN, |... 
Kent County, ngs 


Mark Norris, of Grand Rapids, Michigan, being duly sworn, de- 
poses and says that on the fourth day of December, A. D. 1882, he 
served a true copy of the foregoing and attached notice, duly ad- 
dressed, on each of the following persons and firms, to wit: Blair, 
* — & Kleinhaus, solicitors for Thomas M. Nelson and Thomas 
M. Nelson and James B. Soule; Hughes, O’Brien & Smiley, solic- 
itors for defendant and Daniel E. Sickles and Benjamin F. Stevens; 
Clark H. Gleason, solicitor for Jacob R. Casselbury, by delivering 
said copies personally to Willard Kingsley, a member of said firm 
of Blair, Kingsley & Kleinhaus; to Clark H. Gleason personally; 
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to D. Darwin Hughes, Jr., a clerk in the office of said Hughes, 
O’Brien & Smiley and in charge of said office. 

Deponent further saith that on the said fourth day of December, 
1882, he served a true copy of the foregoing and attached notice, 
duly addressed, on the following persons, to wit: F. A. Nims, 
of Muskegon, Mich., solicitor for Ashbel Green, William Bond, 
H. M. Alexander, C. B. Alexander, J. G. McCook, Fred. A. Nims, 

John A. Elwell, Edward P. Ferry, Thomas W. Ferry, H. 
2437 Hodgson, Philetus Sawyer, and Joseph E. Shaw, William J. 
Kelly, of No. 138 South Fourth street, Philadelphia, Pa., 
agent for J. Bower & Co., Estate of C. P. Dietrich, and John F. Betz, 
by depositing said notices, sealed in envelopes, with full postage pre- 

id thereon, and addressed as follows: Mr. F. A. Nims, Muskegon, . 

lich.; Mr. FrancisSmith, Muskegon, Mich.; Mr. Wm. J. Kelly, 138 
South Fourth street, Philadelphia, Pa., in the = office at Grand 
Rapids, Mich. (the addresses last above given being the respective 


residences and places of business of the said Nims, Smith and Kelly). 
MARK NORRIS. 


Subscribed and sworn to before me this fourth day of December, 


A. D. 1882. 
EDMUND D. BARRY, 
Notary Public, Kent County, Michigan. 


2438 The Circuit Court of the United States for the Sixth Circuit 
und Western District of Michigan, Southern Division. In 


Equity. 
ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
v8. 


Tue Cuicaco, SAGINAW AND CANADA RAILNOAD Company, De- 
fendant. ‘ 


To — —: 

Please to take notice tliat, in conſormity to an order of said court 
made in this cause on the 11th day of —— js 1879, and a subse- 
quent order of the first instant, the undersigned will offer testimou 
as to the bonds of the said Chicago, Saginaw and Canada Railroa 
Company claimed by them, in accordance with the provisions of said 
last-named order, before John A. Osborn, special examiner of said 
court, at his office, in the city of New York, in the new post office, 
on the 11th day of December, A. D. 1882, commencing at the hour 
of 2 o’clock in the afternoon of that day and continuing to suit the 
order of said special examiner. 

Yours, &e., BENJAMIN RICHARDSON, 
HENRY DAY, 
By NORRIS & UHL, 
Their Solicitors and Counsel. 
Grand Rapids, Dec. 2nd, 1882. 


ap Elie Load 
RE — 
—— st 


1140 BENJAMIN RICHARDSON 4 HENRY DAY, &¢., vs. 


2439 United States Circuit Court, Western District of Michigan, 
Southern Division. 


AsHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
against 
Tue Cuicaco, SAGINAW AND CANADA RAILLRNOAD Company, Defend- 
ant. 


Before John A. Osborn, Esq., special examiner. 


New York, December 11th, 1882—2 o’clock p. m. 


Pursuant to an order of the United States circuit court in the 
above-entitled matter, dated December 1st, 1882 (which is hereto an- 
nexed), whereby I, John A. Osborn, was — 2 — special examiner 
to take the testimony of witnesses produ y Benjamin Richardson 
and Henry Day, bond claimants, and notice of the taking of said 
testimony thereunder having been served upon the parties named 
in said order (affidavit of service of same being hereto attached), and 
the 11th day of December, 1882, being the day appointed under the 
said notice for the taking of said testimony before me, as special ex- 

aminer— 
2440 Present: Benjamin Richardson, a bondholder aforesaid, 
with his counsel, Mr. Norris, Mr. Norris also appearing for 
Henry Day, assignee. 

Daniel . Sickles, bondholder, with his counsel, John Graham, 
Mr. Graham also representing the defendant company and B. F. 
Stevens, of London. 

Mr. Norris states to the special examiner that he is not ready to 
Hwee with his testimony in consequence of the absence of one of 
nis witnesses, and asks that the examination be adjourned until to- 
morrow at 1.30 o'clock p. m. 

There being no objection made, the special examiner adjourns the 
examination until Tuesday, Dec. 12th, 1882, at 1.30 o’clock p. m., at 
same place. | 


2441 United States Circuit Court, Western District of Michigan, 
Southern Division. 


ASHBEL GREEN and WILLIAM Bonn, Trustees, Complainants, 
ag st 
Tae Cuicaco, Saginaw AND CANADA RAIL ROAD Company, Defend- 
ant. 


Before John A. Osborn, Esq., special examiner. 


New York, Dec'r 12th, 1882—2 o’clock p. in. 
Parties appeared pursuant to adjournment. 


Present: Mr. Norris, Gen’! Sickles, John Graham, N. S. Richard- 
son, William J. Kelly. 


Mr. Graham asks that the witnesses be excluded from the room 
except the witness under examination. 
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Mr. Norris states that he has no objection. 
The Commissioner, there being no objection, has the witnesses 
withdrawn from the room. 


MicnAktl. J. Baney, called on behalf of Benjamin Richardson and 
Henry Day, being duly sworn, testifies as fullows: 


2442 Direct examination by Mr. Norris: 


Q. What is your age? 

A. Iam 29 years of age. 

Q. What is your business ? 

A. At the present time I am superintendent of an iron mine in 
Dutchess county. 

Q. What was your business in 1875? 

A. Clerk in Eugene Kelly & Co’y’s office. 

Q. What was the business of Eugene Kelly & Co. at that time? 

A. Bankers. 

Q. State whether in the month of August, 1875, you were re- 
quested by Capt. Richardson to assist him with regard to certain 
bonds of the Chicago, Saginaw and Canada R. R. Co. 


Mr. GraHam: Objected to as leading. 
(Answer taken subject to objection.) 


A. Yes, sir. 
Q. Go on and state what you did in pursuance of that request. 
A. On the 20th day of August, 1875, while in the employ of 
Eugene Kelly & Co., Capt’n Richardson came into the office while 
was there and asked me if I would go with him to the office of O. 
W. Child, 26 Pine St. I did go with him there, and in company 
with O. W. Child did go, the three of us, to the vaults of the 
2443 Equitable Trust Co. or the Mercantile Trust Co—I don't 
know which name you call it—in the Equitable building, 
and while there we counted 2,289 bonds of the face value of $1,000 
each of the Chicago, Saginaw and Canada railroad, for which I 
signed a memorandum that the count was correct. : 
Q. Is that the memorandum you signed ? 


(Paper shown witness.) 


A. I acknowledge that to be my signature. 

Q. That is the memorandum ? 

A. That is the memorandum. 

Q. That you signed? 

A. The very same. 

Q. Does that memorandum represent the facts that you have just 
testified to? 

Mr. GraHam: Objected to on the ground that the memorandum 
will speak for itself; besides, the question is leading. 


A. That memorandum—I signed it. (Witness looks at said 
memorandum.) It represents the facts as I have testified. 


eee 
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Mr. Norxits: I offer said paper in evidence. 
Mr. GraHAM: Please state, Mr. Norris, how you call this 
2444 gentleman. Do you call him in behalf of Mr. Richardson ? 
This evidence is not admissible in behalf of Mr. Day. 

Mr. Norris: I call him in behalf of both of them. 

Mr. GRAHAM: We object to it. 

Mr. Norris: All the testimony we are now taking is taken on 
behalf of Richardson, and Day also. 

Mr. Gnanau: We object to the evidence so far as it is intended 
to relate to Mr. Day; it is without the purview of the order, as we 
understand it. 


‘ Ex'b. 1—(Said paper is marked Exhibit 1, Richardson & Day, 
A. O.“) 


Cross- examination by Mr. GRAHAM: 


Q. Mr. Baney, when did you leave the employ of Eugene Kelly & 
Co.? 
A. I haven’t left the employ of Eugene Kelly & Co. yet. 
Q. You are still there ? 
A. Yes, sir. I am under the employ of Mr. Kelly in his mine in 
Dutchess Co. . | 
Q. How long have you been in the employ of those gentlemen— 
Eugene Kelly & Co.? 
A. 13 or 14 years, I believe. 
Q. How long have you been connected with this mine? 
2445 A. — October 15th, 1881—14 months the 15th of this 
month. a 
Q. Up to that time did you pass your time chiefly in their office? 
A. In their office all the time. 
Q. In their office all the time? 
A. Yes, sir. 
Q. And since that time what proportion of your time have you 
passed in their office? 
A. None. 
Q. None? : 
A. — a once or twice I was down to see Mr.-Kelly; that is 
about all; he generally came up and saw me. 
Q. Then for all purposes you reside in Dutchess county ? 
— In Dutchess county at present. I voted at the last election 
there. 
Q. And you only visit their place of business when you have a 
necessity to go there? 
A. Yes, sir. 
Q. Are you any relation of Capt. Richardson ? . 
A. None whatever. 
Q. How long have you known him ? 
A. I have known him 12 vears. 
Q. Are you any relation of Mr. Child? 
A. None whatever. 
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2446 7 — 4 you ever known him beſore this occasion ? 
No. 

Q. You had never seen him before? 

A. I had never seen him before. 

Q. Did you know Richardson was coming to Eugene on & 
Co’y’s place of business to get you to accompany him to Mr. Child’s 
before you went there? ; 

A. I can’t answer that intelligibly ; I don’t remember whether it 
was understood so or not. 

Did you know he was coming? 

A. I did not know; he came at the time, and I went with him. 

Q. You cannot tell whether Eugene Kelly & Co. understood it or 
not before then? 

A. I can’t say. 

Q. But as to yourself you did not know you were to go until that 
occasion ? 

A. Not until that occasion. 

Q. What time of the day was it? 

A. I think it was afternoon. 

Q. About what hour would you fix? 

A. I should think it was about 2 o'clock. 

Q. In whose handwriting is this paper? 

A. It is the hand of Mr. Child. 

Q. Did you see that written ? 
2447 A. Yes, sir; it was written in the safe deposit co’y’s the 
same day, I think, to the best of my knowledge. | 

Q. Have you any doubt on the point as to whether this paper 
was written on the day you went to the safe deposit co’y? 

A. I hardly think I signed the receipt after leaving a day go by. 

Q. Have you a recollection about it or is it a mere matter of rea- 
soning with you? 

A. My idea is that I signed the receipt after the bonds were 
counted, which was written there. 

Q. How positive are you on that? 

A. Iam not very positive. 

Q. You are not very positive? 

A. No, sir. 

Q. Are you any more positive than you are that you signed it on 
the day following or some days following that? 

A. I don’t think I would sign a paper 

Q. I do not ask you to reason. Be kind enough not to reason. 
I merely want to know how positive you are. Please read the ques- 
tion. 


(Question repeated.) 


A. No; I am not. 
2448 Q. Are you positive that you signed it at the safe deposit 
co’y’s place of business or not? 
A. So many years have elapsed that I am not positive. 
Q. Are you positive? 
A. Iam not. 


a — 
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Q. Are you positive the bonds were present when you signed this 
paper, at all? 

A. I think the previous question covers that. 

. Please answer the question. We are not arguing the case here. 


(Question repeated.) 


A. Iam not, 
. Where did you find these bonds? Describe where they were. 
A. They were in the Equitable ae we call it the Equitable 
Safe Deposit vaults in the Equitable building. They were on the 
table, spread out there, and we counted them. | 

Q. When you got in there they were on the table? 

A. No; when we went in we took them out ofa tin box and they 
were counted afterwards. 

Q. Were they all in one box? 

A. All in one box, I believe. 

Q. Are you certain of that? 
2449 A. I think—to the best of my knowledge—they were in 
one box; I am not certain. . 

Q. Will you state they were not in three boxes—the bonds that 
were produced and spread on the table ? 

A. Maybe they were; I am not certain. 

Q. Do you remember whet kind of boxes they were in? 

A. Tin boxes. 

Q. Was there any mark or designation on these boxes to show 
their contents? : 

I think not. 

Were they painted tin o — 

Painted tin— black colored —it seemed to me. 

There was no lettering on the tin? 

No; I don't think there was. 

Were the boxes locked ? 

They might have been; I am not certain. 

But they were taken out of a place which was locked ? 
Which was locked. 

Was there anything else in the compartment from which they 
were taken but these boxes? 

A. Nothing. 

Q. Was the compartment big enough to hold the whole three ? 

A. I can’t say. 
2450 Q. Now, can you recollect at all where, precisely, these 
boxes were taken from ? 

A. As far as my recollection brings me, as you go through 
first you go into a small door where there are small boxes; then you 
go through another door where the large ones were. It seems to 
me those boxes were to the north side of that large place. 

7 — see them removed from that place? 

I did. 

Q. Was there any designation on that place from which they 
were taken as to whose place it was? 

A. There was a number on it. 


OPOroro>o> 
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Q. What No. do you remember ? 

A. I don’t remember the No. 

Q. Do you remember whether the owner or proprietor of the box 
was designated ? 

A. That was stated on the books of the company. 

Q. Was it mentioned on that occasion whose box it was? 

A. I believe it is in the company’s name. I thought it was. 

Q. The bonds were taken from the compartment which was un- 
derstood on that occasion to be hired by the company ? 

A. That is what I understood. 
2451 Q. To be their boxes? 
A. Yes. 

Q. And these bonds were in these boxes—three or one—you are 
not able to say positively which ? 

A. Yes; that is it. 

Q. How long did it take to count these bonds? 

A. I guess it took an hour—a good hour—perhaps longer. 

Q. Was Capt’n Richardson there all the time? 

A. He was there all the time, and so was Mr. Child. 

Q. Did you have every one in your hands? 

A. I had every bundle in my, hand. 

Q. Did you have every bond? 

A. No; we did not take and count every bond. 

Q. Do you remember now, without reference to this memorandum, 
about how many bonds you counted on that occasion ? 

A. I guess we counted two dozen of bundles, and then we put the 
bundles all aside and saw that they were all fifty each, and we had 
one bundle which did not seem to have 50 in and we counted that, 

and it was 39; 45 of fifty each and one of 39. 
2452 Q. Then two dozen of the bundles you actually counted? 
A. I think we did. 

Q. You certainly counted as many as that? 

A. Maybe more or maybe less. 

Q. How many will you be certain you counted? 

A. I can’t say. 

Q. Will vou be certain you counted a dozen bundles? 

A. I would be more certain we counted more. It would not take 
un hour to count a dozen bundles. | 

Q. We do not want any reasoning. You would not be certain 
how many more you counted ? 

A. I think we counted 

. How many did you individually count? 

A. Perhaps two dozen ; perhaps less. 

Q. And all three participated in counting each of the bundles that 
were counted ? 

A. Yes. g 

Q. And each of the bundles that were counted contained 50 
bonds ? 

A. Yes, sir. 

Q. Did you take the bonds out to see they were bonds or did you 
merely count them in a folded state? 

144—181 . 
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A. We counted them in a folded state. 
2453 Q. Then you do not know from actual inspection of the 
papers you counted that they were bonds? 

A. I knew they were bonds. 

Q. Do you know from any actual inspection at that time, from 
opening the papers and reading and seeing the contents, that they 
were bonds ? 

A. We went through and saw they were bonds. 

Q. How many did you open? 

A. Maybe we opened five. 

Q. And in reference to those you did not open, did you ascertain 
from any inspection that they were bonds’? 

A. From the outside—the printed matter—we found they were 
bonds. 

Q. Do you remember what was on the outside? 

A. Yes. 

Q. What? | 

A. I remember the bonds were printed in green color, Chicago, 
Saginaw & Canada railroad, $1,000, and the No. indicated, and also 
the trustees. 

Q. That was all? . 

A. That was all. On the back there was a vignette scroll. 
2454 Q. The word “ bond” was not on the back of those ? 

A. No; I don’t think the word “bond” was on any of 
them. I think it was on the face of the bonds. 

Q. You rather assumed that those were bonds because you were 
taken there to count bonds. You rather assumed that, did you not? 
You assumed that these were bonds because you were invited there 
to count bonds. : 

A. No; I thought they were bonds; I am pretty certain they 
were bonds; I did not assume it, because I knew they were bonds. 

Q. What did Mr. Richardson say to you when he asked you to 
go around to Child’s office ? 

A. He asked me to go with Mr. Child and him to the safe deposit 
vault and count bends. 

Q. He mentioned they were bonds? 

A. Yes, sir. 

Q. So you went on this information to count papers which you 
assumed to be bonds ? 

A. To count bonds. 

Q. And only five of the papers you counted you actually know 

to be bonds from looking at them and examining them ? 
2455 A. I know them all to be bonds. 
Q. You did not examine more than five? i 
A. I took the rest to be the same as the five I examined. 
Q. Then as to five you speak with positive kno wledge, and as to 
the balance you speak from reasoning ? 
A. That is all. 
Q. Was this paper signed by Mr. Child in your presence? 
A. I think it was. 
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Q. Have you any recollection now—have you any definite recol- 
lection now—as to where * did sign this paper ? 

A. As I stated before, I think I signed it when the bonds were 
counted in the safe deposit vault. 

Q. 2 cannot be any more certain than you were when I 
first called your attention to it? 

A. No; I cannot. 

Q. And the paper is in Mr. Child’s handwriting ? 

A. Yes, sir. 

Q. Have you had any conversation with Mr. Child within the 
last five days with reference to this paper? 

A. I have not. 
2458 Q. When did you last see Mr. Child? 
A. He was sitting here. Oh, yes; I saw him down in his 

office about 12 o’clock ; but the paper was not there then. 

Q. Did you go there for the — 2 of talking over your testi- 
wed him at 12 o’clock — 

. I did. 

Q. How long were you engaged in conversation with him about 
your testimony ? 

A. Just about 5 minutes. 

Q. Who was present? 

A. No one but he and I. 

Q. When did you see him before 12 o elock to-day? 

A. Not from the time that I signed that — 

Q. How came you to go to his office at 12 o’clock to-day? 

A. To bring to my recollection—— 

Q. How did you come to go there? 

A. I went there myself. 

2. — one asked you to go there? 

o 


Q. You went there yourself. Was his office to-day the same place 

it was at the time these bonds were counted? 
A. It was not. : 
2457 Q. Where was his office to-day? 
A. 59 Liberty St. 

Q. Who told you his office was there? 

A. I found that out from one of the clerks in Mr. Davidson’s 
office. 

. Who is Mr. Davidson? 

A. A lawyer. 

Q. Mr. John Davidson? 

A. Yes, sir. 

Q. Capt’n Richardson’s attorney in this suit? 

A. I don’t know whether he is or not. 

Q. Have you not understood that Mr. Davidson is Richardson’s 
attorney in this suit? 

A. No: Mr. Norris 

Q. Mr. Norris is his attorney at Grand Rapids? I mean in this 
suit. 
A. No. 


Cn ĩ ³DQQ—ů· 
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Q. How came you to go to Davidson’s office? 

A. I was sent there to meet Captain Richardson. 
Q. Who sent you there? 

A. I had a telegram to come and meet him. 

Q. From whom? 

A. A telegram came to me from Mr. Kelly. 

Q. Have you the telegram now? 

A. I think I have. 

Q. Let us see it. 


(Witness produces a paper — to be a telegram and 
2458 an envelope and hands them to counsel.) 


Mr. Granam: I offer in evidence both the envelope and the tele- 
gram. 


Sickles 1.—Said papers are marked, as one exhibit, “Sickles Ex’t 
No. 1, J. A. O.” 


Q. That telegram is dated the 9th of this month. On what day 
did you go to Mr. Davidson’s office? 

A. I went this —— 

Q. In answer to that telegram ? 

A. Yes. 

Q. You did not answer it until this morning ? 

A. The telegram reads for me not to leave until Monday night— 
that was last night. I could not get down till 20 minutes of 9, when 
I arrived at the Grand Central depot; so it was time to go to bed 
when I got home; so I got to his office this morning. 

Q. You came here this morning ? 

A. Yes, sir. 

Q. What time did you go to his office? 

A. I went there at 5 minutes to 10—when I arrived there. 

Q. Did he go with you to Mr. Child’s office? 

A. He did not. 
2459 Q. Did you have any conversation with him on the subject 
of your evidence? 

A. I did not. 

Q. Not a word? 

A. Not a word; he did not say anything at all. 

. Didn’t you know from him what you were going to Mr. Child’s 
office for before you went to Mr. Child’s office? 

A. No, sir. 

Q. You did not know that? 

A. No, sir. 

Q. Then there was not a conversation between you and Mr. David- 
son in reference to the subject that you were to go to Mr. Child’s 
about? 

A. No. ; 

Q. What did he say to you about going to Mr. Child’s office? 
How did he express it? 
ote didn’t say anything. He did not ask me to go to Mr. 

ild's. 
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Q. He did not ask you to? How came you to go by yourself? 

A. Because he was a copartner, as I might say, in signing that 
memorandum, and I thought that he, being an older man than I, 
ought to remember something of the occurrence, as I was quite 

young at that time—7 years back—and I went to him on 
2460 the subject. 
Q. Did Mr. Davidson say anything? 

A. Nota word. 

Q. And you went to Mr. Davidson’s office without seeing Mr. 
Kelly after receiving this telegram ? 

A. I saw Mr. Kelly Monday evening; he did not know the mean- 
ing of the telegram. 

Q. Where? 

A. At his house in 51st St. 

Q. You have been in the city since Monday evening? 

A. I have. 

Q. Did he tell you to go to Mr. Davideon’s office ? 

A. Yes, sir. ä 

Q. What for? 

A. For some suit of Mr. Richardson on account of the railroad ; 
that is all. 

Q. He made no allusion to the memorandum ? 

A. Yes, sir; he said it was something about bonds, and I would 
know something about it when I saw Capt’n Richardson. 

Q. Did = see Capt’n Richardson ? 

A. I did, this morning. 

Q. Where? 

A. At Mr. Davidson’s office. 

Q. He was there? 
2461 A. He was there. 
Q. Did he tell you what you were called for? 

A. Yes, sir. 

Q. What did he say to you? 

— He said it was a matter of counting those bonds that I was to 
testify to. 

Q. When you stated the day on which you counted the bonds you 
did not have this memorandum before you. How did you remember 
without this memorandum that it was on Aug. 20, 1875? 

A. I could not remember without the memorandum before me. 

Q. How did you come to make that statement when this memo- 
randum was not in your hands? 

A. I saw the memorandum before I came here. 

Q. Where did you see it? 

A. From Mr. Norris. 

Q. Where? 

A. In Mr. Davidson’s office. 

Q. Then Mr. Norris, Mr. Richardson, and Mr. Davidson were to- 
gether in the office when you got there? 

A. Yes, sir; I said before Mr. Davidson had nothing to do with 

it—had nothing at all to do with it. 
2462 Q. He was present? 
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A. He was present in his own private office; we were in the 
outer office. 

Q. Then Mr. Richardson, Mr. Norris, and yourself were together? 

A. That is it. 

Q. This paper was produced to you by Mr. Norris? 

A. Precisely. 

Q. And Capt’n Richardson told you what you were wanted to tes- 
tify to? 

A. Yes, sir. 

Q. Did any suggestion come from any one of them to go to Mr. 
Child and see him? 

A. I told you before I went there of my own accord, freely. 

Q. Of course you did; nobody bound you with chains; but did 
not anybody make a suggestion to go there? 

A. No, sir. 

Q. No suggestion at all? 

A. No, sir; I asked the clerk where Mr. Child’s office was, and I 
went and saw him. 

Q. Nobody suggested that? 

A. No, sir. 

Q. Did you suppose that Mr. Child could give you any in- 
2463 formation that was not contained in this memorandum ? 

A. I didn’t ask anything more than is contained in that 
memorandum. 

Q. Why did you f° there for, then ? 

A. Simply to find out that the memorandum he signed and I 
signed was correct and that we knew each other. 

Q. Didn't you know it was correct before you saw him? 

A. I knew it was correct, but I—— * 

Q. I want you to be distinct on this. Until this memorandum 
which has been produced in evidence and marked “ Exhibit Rich- 
ardson and Day No. 1” was shown you this morning, you did not 
remember — any bonds on the 20th August, 1875, did you? 

A. Not on that date, but I remember counting bonds, but not on 
that date. 

Q. And from seeing this memorandum you judged that it was on 
the 20th August, 1875 ? 

A. Yes, sir. 

Q. And you cannot fix the date without reference to this memo- 
randum, can you? f 

A. No. 

Q. Now, will you undertake to swear that that memoran- 

2464 dum of the date was on this paper on the day you signed it? 
Will you swear that the heading “New York, August 20, 

1875,” was on this paper when you signed it ? * 

A. Iwill swear to the best of my belief and knowledge it was. 

Q. Do you mean to say you have any recollection of reading it? 

A. I did at the time I signed the paper. 

_ Q. I did not ask you that. Don't you think the color of the ink 
is more marked in the date than it is in the body of the memoran- 
dum? Just look and see. Just give your judgment, because the 
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court will see that paper, as to whether the ink in the date is from 
the same inkstand that the body of the paper is written from. 

A. It is precisely the same, it seems to me. 

Q. The color of the ink ? 
we I will swear to it. Not being an expert, I will even swear 

i 

Q. You do not see any difference at all ? 

A. I see no difference in the paper. 

Q. I mean in the color of the ink. 

A. In the color of the ink. 
2465 Q. Do you know in whose handwriting this endorsement 
is: Memorandum of bonds put in possession of B. Richard- . 
son Aug. 20, 1875, by the Chicago, Saginaw & Canada R. R. Co.?” 

A. (Said paper shown witness.) That is in the handwriting of 
Capt’n Richardson. 

You don’t know when that was put there? 

A. No; I don’t; I haven’t the slightest knowledge. 

Q. Now, give us the number of the bonds that you remember 
counting. 

A. 2,289. 

. 2,289, and they were all together when you counted them? 

A. They were. 8 

Q. And there are no bonds in this memorandum but what you 
counted on that occasion ? . 

A. No, sir. 

Q. And all the bonds in this memorandum were taken from the 
safe which stood in the name of the company as its proprietor’ or 
hirer; is that so? 

A. Yes, sir. 

Q. Did you gee the safe opened? 

A. I can’t say. 

Q. Who had the key to the safe? 

A. I don’t know. 

Q. Had Capt'n Richardson a key? 
2466 A. I don't know. 

Q. Can you, from any recollection of your own of the event, 
tell how that safe was opened ? 

A. I can’t say. 

Q. Are you certain you saw it opened ? 

A. I saw the bonds, and I am certain I counted them. 

Q. No. Are you certain you saw the safe opened ? 

A. I am not. ä 

Q. Are you certain you saw the bonds before they were spread out 
on the table to be counted ? 

A. I am not. 

Q. Then, so far as you can remember now, the first you saw of the 
bonds was when they were spread out to be counted. 

A. Exactly. 

Q. But where in particular they came from or who got them from 
where they were you cannot state? 

A. I cannot. 
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Q. When you stated on your direct examination that you counted 
2,289 bonds was it not before this Exhibit Richardson and Day No. 
1 was exhibited to you here? Was not this paper shown 
2467 to you after you stated you counted 2,289 bonds? Here, I 
mean, in this room. 
A. It was; yes. 
Q. Then you assumed on your direct examination to state the 
number of bonds from recollection, didn’t you? 
A. I did. 
Q. Now, where did you get that 2,289? 
A. I got it from that paper. 


Q. That paper? 
A. Yes 


Q. Then if you had not seen the paper you could not have given 
the number of the bonds? 

A. Not from memory. 

Q. Then it was from seeing this paper, before you came here to- 
day to testify, at the office of Mr. Davidson that you were enabled 
to state the number of bonds you counted without having the paper 


before you, was it? 


A. Yes, sir. 
MICHAEL J. BARREY. 


Subscribed and sworn to before me this 13th day of December, 


1882. 
JOHN A. OSBORN, 
Special Examiner. 


2468  Orance W. CnIIL b, called on behalf of Benjamin Richard- 
son and Henry Day, being duly sworn, testifies as follows : 


Direct examination by Mr. Norris: 


Q. What is your age? 
A. Fifty-nine. 
Q. What is your business? 
A. Railway supply business. 
. Where is your place of business? 

. 59 Liberty street, this cit 
How long have you — 
Over ten years. 

Have you known Cap. Benjamin Richardson during that time? 
I have known him several years. 

. You knew him in 1875? 

Ves, sir. 

Q. Did you any time in the year 1875, at his request, take any ac- 
tion for him in regard to certain bonds of the Chicago, Saginaw and 
aa Company ? 

I did. 


Mr. GRAHAM: Is this evidence offered on behalf of both of these 
gentlemen, Mr. Richardson and and Mr. Day? 


in New York city? 


OrO FPO 
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Mr. Nonnis: It is. 
Mr. GRAHAM: We take the same objection as taken to the testi- 
mony of Mr. Baney. 


2469 2 * a make a memorandum of that action ? 
. I did. 
Q. (Paper shown witness.) Isthat it? I show you “ Exhibit No. 
1, Richardson & Day.” 
A. Yes; that is my handwriting and the signature. 
Q. And that is your signature ? 
A. Yes. 
Q. And your then business address ? 
A. And my then business address, No. 26 Pine street. 
Q. The backing is not in your handwriting? 
A. No, sir. 
Q. When and where was that paper prepared ? 3 
- At the Mercantile Trust Company, in the Equitable building, 
in this city. 
Q. That answers where; now, when? 
A. On the 20th of August, 1875. 
Does it correctly state the facts of your action ? 
. Yes, sir. 
Who were with you at that time? : 
Mr. Baney, from the house of Eugene Kelly & Co. 
Any one else? 
Capt. Richardson. 
Q. Did you three go there together ? 
A. I think we went together; that is my impression; we were 
there ther. 
2470 Q. After you had counted and enumerated, as that memo- 
‘ randum declares, those bonds were you there again at any 
time 
A. I was there on the following day. : 
Q. At the Equitable building—the same place? 
A. Yes, sir; at the vaults there of the Mercantile Trust Company. 
Q. What did you do then and who was with you? 
A. Capt. Richardson was with me at that time. 


Mr. Granam: We take the objection that that is not within the 
purview of the order. They are to produce exhibits and prove 
them and then they are to explain a receipt. 


Q. You say the Captain went with you. Whatdid you go there 
for and what did you do? 


(It is understood that all the testimony as to the following day is 
taken subject to objection.) 


A. I went there to assist Captain Richardson in removing the 
bonds to the Park Bank. Before doing so I separated eight bundles 
containing 400 of the bonds and delivered the same to Ca 
2471 Richardson under orders from the railway company that 
presented. 
145—181 
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Mr. Granam: That is inadmissible unless the orders are pro- 
duced. 

Mr. Norris: They will be. 

Witness: Those 400 bonds were delivered into his possession sep- 
arately. 

Q. From the others? 

A. From the others. The others were taken to the Park Bank. 


By Mr. GRAHAM: 


Q. You delivered them ? 
A. Yes; I delivered them. 


By Mr. GRAHAM: 


Q. You counted them and delivered them ? 

A. I counted them and delivered them and numbered them, or 
rather made a memorandum of the numbers. 

Q. You made a memorandum of the eight bundles, fifty bonds 
each, after you separated them, and delivered them to Captain Rich- 
ardson ? 

A. Yes, sir. 

Q. Is that the memorandum that I now show you? (Paper 
shown witness.) 

A. Yes; that is the memorandum. 


Mr. Norris: I offer said paper in evidence. 
Mr. GRAHAM: Objected to as not within the order. 
2472 Mr. Norris: To save time a general objection can be en- 
tered to all testimony educed by me that is not conceived by 
the other side to be within the purview of the order. 


Said objection is considered as now entered to save time with the 
same effect as if entered at the close of the proceeding. 


Q. After you had separated and delivered the eight bundles of 
bonds, fifty each, specified in your memorandum, what did you do 
with the other or remaining bonds—you and Captain Richardson ? 

A. We took them +o the Park Bank, or I assisted in taking them 
up there to the Park Bank vaults. 

Q. You had other persons, of course, to help you? 

A. Yes, sir. 

Q. You referred to making a delivery under certain orders. Are 
those the orders under which that four hundred delivery was made 
(two papers shown witness) ? 

A. I cannot say those were positively the papers, but they were 

the written orders of officers of the railway company. 
2473 Q. I think you have already stated that you saw the.400 
bonds of the eight bundles which you delivered to Captain 
Richardson and the bulk of the bonds separated from the others? 

A. Yes, sir; we laid them aside and delivered them to him and 

he placed them in a trunk or box that he had there. 
Q. Of his own? 
A. Yes, sir; and tie others we took to the Park Bank. 
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Q. Did he take those away with him? 

A. I could not say that. I know he packed them up there. 

Q. hy don’t know whether he left that trunk at the Park Bank 
or no 

A. No; I do not; not at the Park Bank, but the Mercantile Safe 
Deposit Company you mean. 


By Mr. Granam: 


P 8 bo don’t know what became of his trunk that he put the 
in 
A. No, sir; I do not. 


Mr. Norris: I offer the papers in evidence. 


(Said papers are marked, respectively, Exhibits “ No. 3, Richard- 
son & Day, J. A. O.,” and “ No. 4, Richardson & Day, J. A. O.”) 


Cross-examined by Mr. GraHam: 


2474 Q. Mr. Child, we will take up the following day—the day 

following this memorandum—first. Where did you see Capt. 
Richardson on that day before going to the office or place of busi- 
ness of the safe deposit company ? 

A. That I could not tell; I met him there. I either met or went 
with him there; I am not positive about that. 

Q. If you met him there, did you meet him there by appointment 
of the day previous? 

A. Yes, sir. 

Q. You did? 

A. Yes. 

Q. But you cannot say whether the appointment was made the 
day before or whether he came and you went with him to the place, 
can you? 

AD I cannot positively say whether I went with him directly or 
whether I met him there. 

Q. Are you any relative of his? 

A. No, sir. 

Q. How long have you known him? 

A. I think about a year before this transaction. 

Have you had business transactions with him? 
24743 A. Yes; I had business transactions with him about that 
time. 

Q. About that time? | 

A. Yes. 

Q. What was the general nature of those? Was he your creditor 
and you his debtor? 

A. No, sir; I negotiated for the iron for this road; that was my 
first business connection with him. 

Q. How came you to negotiate? Was he the one that threw the 
job into your way ? 

A. He was purchaser. No, sir; I knew him first through Capt. 
Craw. 
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Q. Capt. Craw was president of this road? 
A. Yes; Capt. Craw came to me and pro 


to buy some rails. 
Q. Just give a general statement of the transaction ; we don’t care 
for details; that would be tedious. 
A. He came to me and proposed to purchase, I think, about two 


thousand tons of rails, and in payment he pro Capt. Richard- 

son’s notes, which we investigated and found thein to be good, and 

was arranging to exchange the notes for the iron; but it was after- 
wards decided that the notes should be cashed; and the parties 

2475 that I negotiated with received the money instead of the notes 
for the iron—the Cleveland Rolling Mil — 1 

Q. Did you ever have any other transaction in which Mr. Rich- 
ardson figured than that—the purchase of this 2,000 tons of iron? 

A. Yes, sir; I sold Capt. Richardsun some one or two locomotives 
and some cars. 

Q. About what time? 

A. It was very soon after the purchase of the rails. I cannot give 
you exactly or near the day now. 

Q. When did the purchase of the rails occur with reference to 
this memorandum? This memorandum bears date August 20, 1875. 

A. I think it was previous to that. 

Q. Previous to that? 

A. Yes. 

Q. Did you have any other transactions previous to the memo- 
randum than the two you have specified—the purchase of iron and 
the sale of locomotives and cars? 

A. That, I believe, is the only transaction I have had with him. 

Q. Have you had any since? 
2476 A. No, sir; I do not think I have had any business trans- 
actions. 

Q. How often have you see- Capt. Richardson sincé this memo- 
randum was made? 

A. For a time I saw him very frequently, but latterly I have not 
seen him for—I only see him two or three times a year. 

Q. There were no transactions between you and him which in- 
volved any indebtedness on your part to him ? 

A. No, sir. 

Q. Nothing? 

A. No, sir. 

Q. No transaction of that kind ever occurred, you say ? 

A. No, sir. 

Q. Nothing? 

A. No, sir. 

Q. How long were you at the safe deposit company’s place of 
business on the day following this memorandum? How long were 
you there on that day? 

A. We must have been there, I should think, a couple of hours, 
perhaps. I couldn’t state exactly. 

75 Q. Was there any objection to the separation of the 400 
2477 bonds occurring the day before? Was there any reason for 
this not occurring on the day before ? 


A. No, sir. 

Q. You know of no reason? 

A. No reason whatever. | 

Q. It could just as well have occurred the day before as the day 
following? 

A. If we had time. I think our time was all taken up in count- 
ing bonds. ä 

Q. How long were you engaged in counting bonds that day? 

A. Several hours. 

Q. How many hours would you designate ? 

A. I think it occupied us three or four hours. 

Do you remember what time you commenced ? 

A. I do not. 


Q. Do you remember how you came to go there on the day of the 


counting ? 
A. At the request of Captain Richardson. 
Q. Where did you see him on that day? 
A. That I could not tell you. I think he called at my office. 
Q. Was there anybody with him when he called at your office? 
A. My recollection is that Capt. Richardson and Mr. Baney called 
at the office and I went with them together. 
Q. What hour of the day ? 
A. I could not state. 
2478 Q. — — it was stated that the counting took or occu- 
pied an hour; what would you say in reference to that calcu- 
lation of time? 
A. I should say it took longer than that. 
Q. How much longer? It has been stated it took an hour. 
A. I should think two or three hours. 
2 — you be willing tostate it took three hours? 
0 


. 


Q. How many of the bonds were counted the day before ? 

A. Well, we got them all out and examined them and, I think, 
finished the counting that day. 

Q. — you inspect any of the bonds as you counted them? 

A. Yes. 


Q. How many? 

A. I could not tell you that; I could not say. 

Q. Suppose it was stated that only five of the whole number of 
twenty-two hundred and upwards were inspected on that day; what 
would you say to that? 

A. I could not say how many we inspected; I could not say; I 
do not remember. 

Q. Do you mean to say that if only five out of twenty-two hun- 

dred and upwards were counted on that day that it took 
2479 three or four hours to count some twenty-two hundred pieces 

of paper when three of you were engaged in it; do you mean 
to say that? 

A. Well, I should not suppose, if only five were examined, that it 
would have taken that time; but my recollection is that we spent 
two or three hours in those vaults there. 
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Q. Do you know from where the bonds were produced to be 
counted—where they came from? 

A. They were in a large vault; I think Capt. Richardson had the 
key, or the man in the 
: Q. Have you any recollection as to Capt. Richardson having the 

ey? 

A. No; I have not, but I think he had—that is, my impression 
is he had the key, but I would not say positively. 

Q. — you state that he opened the safe himself? 

A. No. 

Q. You cannot state who did it? 

A. No. 

Q. Whose safe was it stated to be? 

A. I understood it was the safe of the railway company. 
2480 Q. It was so understood to be the safe of the railway com- 
any? 

A. Yes, sir. 

Q. Was there any designation upon it showing it was the com- 
pany’s safe ? 

A. No; I think not. 

Q. Was there anything in the safe but these bonds ? 

A. I do not think there was. 

Q. What were they in? 

A. In one of their vaults. 

2 In what were the bonds? Were they just lying loosely in the 
saſe? 

A. Piled up in bundles; piled up in the saſe. 

Q. Were they not in boxes? 

A. I do not think they were. 5 

Q. Did you see one or more tin boxes inside of this safe con tain- 
ing these bonds? 

A. That I could not recollect; I could not state. 

Q. Suppose it should turn out that there were three tin boxes con- 
taining these bonds; what would you say to that? Do you remem- 
ber seeing three tin boxes? 

A. No, sir; it may be; my recollection is that they were 

2481 piled up in the vault, but they may have been in three tin 
xes. 

Q. Who took them out of the vault? 

A. That I could not say. 

Q. Where were they taken to? 

A. Taken out onto a table. 

Q. Who were present when the counting went on? 

A. Capt. Richardson, Mr. Baney, and myself. 

Q. Had you ever seen Mr. Baney before ? . 

A. I had never met him before. 

Q. You never had met him before? 

A. No. 

Q. Have you ever seen him since that day ? 

A. Yes; I think I have seen him; I saw him to-day. 

Q. Have you everseen Mr. Baney between that day and to-day ? 
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A. I think I have met him in Mr. Kelly’s office. 
Q. Have you any recollection on that point ? 
A. No; not particular. 
Q. No recollection ? 
A. No. 
F Q. Where did you see him to-day ? 
A. I saw him here. 
2482 Q. Did you see him any other place than here? 


Witness: To-day ? 
CounsEL: Yes. 


A. Not to-day. 

Q. Not to-day ? 

A. No other place than here. 

Q. That is, in this room ? 

A. Well, let me see; Iam wrong there; Mr. Baney called at my 
office ; I was thinking he called yesterday, but I believe it was this 
forenoon. 

Q. What hour did he call at your office? 

A. Ten or eleven o'clock. 

Q. To-day ? 

A. * 


. Yes. 
Q. What did he call there for ? 
A. He called there to ask me about this case; he said he was 
| called upon as a witness here. 
. Who was with him? 
“as A. No one. 
Q. Did he bring anything with him? 
A. I think he had a paper. 
Q. This paper? 


(Witness is shown Richardson & Day Exhibit No. 1. ) 


A. Oh, no; not that paper. | 
Q. Had he any paper with him? | 

2488 A. Yes; he had a paper of some resolution of the Chicago, | 
Saginaw & Canada Railway Company ; some paper, I did not 

notice particularly what it was; I merely saw the heading. | 
Did you read it? 1 
. No; I did not. 


— EG EA “ — — — — K — 


. What did he bring it there for? 

I don’t know. 

How long was he with you? 

Fifteen or twenty minutes. 

What did you talk about when you were together? 
. We talked about our counting these bonds. 

. Did you speak of the date? 

. Yes, sir. 

What date was stated? 

. August 20th. 

How did you know that date? 

. I knew it by the memorandum that I had had. 
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Q. Where are those memorandums ? 
A. Those are the statements. 

. But you did not see this memorandum before you saw it here 
to-day, did you ? 

A. Yes, sir. 

Q. When did you seo this before to-day ? 


(Exhibit Richardson & Day No. 1 shown witness.) 


A. A few days before. 
2484 Q. How many days ago? 
A. Two or three days ago. 
Where did you sce it? 
I saw it at Mr. Davidson’s office. 
Who was there when you saw it? 
. Judge Norris. 
Who else? 
. No one else was present but me. 
What day was that? 
Either Saturday or Monday. 
— Saturday or Monday 
es. 


Pore 


OPOoPore 


How came you to go to Mr. Davidson’s office? 
. I went up there to find out about when this evidence was to 
be taken. | 

Q. Had no notification been given to you that you were wanted at 
Mr. Davidson’s office? 

A. I was notified on the Saturday previous that this investiga- 
tion was to be taken, and yesterday I wanted to ascertain the time. 

Q. How were you notified ? * 

A. I think Mr. Norris told me. 

Q. You saw Mr. Norris, then, Saturday ? 

A. Saturday. 

Q. Where? 

A. At my office, on Saturday. 
2485 Q. And you went to Mr. Davidson’s office when ? 
7 A. Some time Monday. 

Q. And Mr. Norris was there and met you? 

A. Yes. 

. And this memorandum was then exhibited to you? 

A. Yes; I saw it there. 

Q. If you had not seen this memorandum would you have remem- 
bered the date—August 20, 1875? 

A. No, sir; I should not have remembered the date without ref- 
erence to my—I think I have a duplicate of that laid away some- 
where. I could not put my hand on it. : 

Q. Did you ever see this memorandum—“ Exhibit No. 1, Richard- 
son & Day”—from the time you signed it until you saw it at Mr. 
Davidson’s office yesterday? 

A. No; I think not. 
Q. You never saw it from that time? 
A. No; or until it was shown be by Judge Norris. 


d⸗ 


. When did he first show it to you? 


A. He might have shown it to me Saturday; I am not positive 


about it. 
Q. He 2 have had it on Saturday ? 
. Yes. 
2486 Q. Will you state that the date “New York, Au 20, 
1875,” was on Exhibit No. 1 when you signed it? Just look 
at that date. 

A. If I understand your question 

Q. Will 22 state that that date was there when you signed that 
paper first 

A. It must have been that date, of course. 

‘ a Will you state that that writing was there showing the 
ate? 

A. Oh, yes, sir. 

Q. When you signed it? : 

A. Yes; I will state that. I wrote that and wrote everything 
about it and signed it on the day that—— 

Q. The whole thing is yours—the whole writing is yours? 

A. Yes; the whole writing and signature and statement is mine. 

Q. You state that the date was on when you signed. it? 

A. Oh, yes, sir. 

Q. It has been thought that I am somewhat of a judge of figures. 
I want to ask you, so that the court can see it, whether the date is 

precisely in the same ink in the memorandum as in the body 
2487 of the paper or if there is not a difference. 
A. I should think there was not the slightest. 

Q. Not the slightest ? 

A. Not from the appearance of it. 

Q. The same? 

A. The same entirely. 

Q. No difference at all? 

A. No, sir. 

Q. Do you mean to say that the date preceded in that writing on 
that memorandum—that the date was the first thing written on 
that? 

A. That would be the first thing I would write in making up a 
paper of that kind. 

N I do not want your reasoning. Do you remember that you 
first wrote the date ? 

A. I do not. 

Q. You do not? 

A. No, sir; I presume I did, though. I could not make a state- 
ment of that kind without doing it. 

Q. Would you undertake to say, when you cannot recollect 
whether the date preceded the memorandum in the body of the 

paper, that you did not write the date from ink in a different 
2488 inkstand from what you wrote the body of the paper in ? 
A. It might have been possible; the ink taken might bave 
been changed when I started one and started another. 
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Q. You would not undertake to say that all of that paper, includ- 
ing that date, was written from one inkstand ? 

A. J should think it was; 1 do not see the difference myself. 

Q. You would not undertake to say that, would you? 

A. From my own view of it, I do not see any difference. 

Q. Yuu do not see any difference? 

A. No. 

Q. We will leave it to the court tosay. Do you remember whether 
anything was said on the day that this memorandum purports to 
bear date as to your coming on the following day to separate these 
four hundred bonds? 

A. There was an understanding that we were to meet there; it 
was by appointment; we had not got through our business. 

Q. What I want to know of you is this: Was the appoint- 

2489 ment made before you separated in the safe deposit company’s 

suey of business, or when was it made, as near as yon can 
remember ? 

A. I really cannot remember it, but I presume it was made right 
there. We were not through with what we had undertaken. 

Q. Right there? 

A. Yes, sir. 

Q. Mr. Ferry was not present, was he, on the occasion ? 

A. No, sir. 

Q. When the 400 bonds were separated you and Capt. Richardson 
were the only two present? 

A. The porter might have been there. 

Q. The employees of the safe company, but nobody representing 
the railroad company ? * . 

A. No, sir. 

Q. And you had no authority from the railroad company ? 

A. I had no authority, excepting from the orders. 

* ag orders were not directed to you? 

No. 

Q. Had you any authority from the railroad company? 
| A. No; I. had no authority. 

2490 Q. You undertook to deliver 400 bonds to Capt. Richard- 
son, as I understand you, without any authority from the rail- 
road company ? 

A. No: we separated tliose 

Q. You stated here that you delivered here 400 bonds. 

A. Set them aside. 

Q. You undertook to deliver these 400 bonds simply because the 
— there without any authority from the railroad company, didn’t 
you 

A. The authority of the orders. : 

7 — they were not directed to you? 

. No. 

Q. Did you consider that under orders directed to Mr. Ferry as 
treasurer you had the right to deliver 400 of the company’s bonds to 
Capt. Richardson ? 

A. I considered that I had the right to examine the bonds. 
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Q. I am not asking you that. 

A. And set aside what was specified there. I supposed I was there 
for that purpose—to see they were separated. 

Q. Di 2 have any authority to represent Mr. Ferry there? 

No. 
2491 Q. And you had no authority from him or the compuny ? 
You made the separation, didn’t you, because Capt. Richard- 
son told you to make it? 

A. Yes, sir. 

_ Q. Your act was his act? He told you to do it? That is so, isn’t 
it—your act was his act? He told you to do it, didn’t he? 

A. He told me he was entitled to them and wanted to have me- 
set them aside for him. 

Q. And you obeyed his orders ? 

A. Yes. | 

Q. And you reasoned that these orders were a sufficient protec- 
tion to him for what he did? 

A. In the taking of the 400 bonds I did. 

Q. Did you know that day before, when you were counting these 
bonds, that he claimed to take possession of them as the treasurer 
of the company? Did he tell you that he had been appointed the 
treasurer of the company, and in that capacity he wanted you to 
see * 55 Baney also to see what bonds he took possession 

o 
2492 A. Yes; I went there with the understanding that I was 
to take account of the bonds. 

Q. Now, didn’t you know that those bonds had never been issued; 
that they were unissued bonds, standing to the credit of the company 
in that safe? 

A. No; I did not. 

Q. You did not? 

A. No. 

Q. — told you that they had ever been circulated ? 

A. No 


Q. Didn’t they appear to have never been issued or made use of 
whatever, from the very ‘condition that you found them in ? 
A. Yes; I think the bonds had never been in circulation. 
Q. Nor had been negotiated ? 
A. No, sir; they had not. The bonds appeared to be all new in 
their packages. 
Q. in whose handwriting is this memorandum, “ Exhibit No. 2, 
Richardson & Day,” showing the bonds that were separated ? 
A. That is mine, except the memorandum on the back. 
Q. When did you deliver this? 
Witness: Those bonds? 
CounsEL: No. When did you deliver this memorandum ? 
2493 A. At the same time. 
Q. At the time you separated them ? 
Witness: The bonds? 
CounseEL: Yes. 
A. Yes, sir. 
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Q. Have you ever seen it from that day to this? 

A. No, sir; not at all. 

Q. Till it was produced here to-day ? 

A. A day or two ago. : 

Q. Was it shown to you yesterday or Saturday ? 

A. Yesterday or Saturday. 

Q. And you had never seen it in the interim? 

A. Never. 

Q. Then the transaction of separating and delivering these 400 
bonds is just this: You were directed to separate them and deliver 
= by Mr. Richardson and you did so? 

. Yes. 

Q. That is all you did in the matter? 

A. Yes. 

Q. And but for what he authorized you to do you would not have 
done anything? 

A. No, sir; I should not have been there. 

Q. You would not have been there? 

A. I would not. 
2494 You went there? 
A. I went there at his solicitation. 

Q. When the bonds were counted the day before it was understood 
that they were the company’s unissued bonds, weren’t they ? 

A. Well, I don’t remember about that. I didn’t know anything 
further about the matter than to take an account of the bonds. 

Q. I understand you to say distinctly that you would not have 
been there at all but for Capt. Richardson? 5 : 

A. No; I would not. 

Q. And what you did after you got there was by his request ? 

A. Yes, sir. 

Q. And you did it for him? 

A. Yes. 

. It was by his request and you did it for him? 

A. Yes, sir; I went there at his request to make the examination. 

Q. And all you did in separating and delivering was done for him 
and by his direction, was it ? 

A. By his directions, with the orders that I saw that he 
2495 —— That was evidence to me that the bonds belonged to 
im. 

He told you that; but those orders, as I understand you, you did 
not consider conferred any authority on you to separate and deliver? 

A. No; they did not confer any authority, but I consider that that 
was evidence 
Lou considered the orders conferred an authority on him? 

Was that your consideration—that they gave him an authority to 
do what Mr. Ferry was directed to do? 

A. To take the bonds; that was the way I considered it. 

Q. These orders are directed to Mr. Ferry and accepted by him. 
Now, did you consider that Capt. Richardson, under these orders, 
was entitled to do what Mr. Ferry was directed to do? 

A. If I understand that question in this way, I will say that those 
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orders were to me evidence that the bonds belonged to Capt. Rich- 
ardson, and I don’t know that I had any authority to deliver them, 
but I considered 

Q. You did not consider, did you, that though Mr. Ferry 


2496 had accepted these orders that he was stili the only person 


3 — could do as was directed by them, did you? 
No. 

Q. You did not consider, did you, that though these orders were 
accepted by the treasurer he was the only person who could make 
the separation and delivery ? 

Witness: Mr. Ferry? 

CouNnsEL: Yes. 

A. No; I did not. 

Q. You considered that because Capt: Richardson had these ac- 


cepted orders in his possession and the manual on of the 
bonds that he could appropriate them as he — 


A. No, sir; that he was entitled to them. 

95 That he could appropriate them as he pleased to the extent of 
400 

A. No; I considered he was entitled to them as directed by the 
orders. 

Q. Was there anything in the orders that gave any control of the 
bonds? 

A. I thought so. 

Q. That is what I want to know. 

A. Yes; I considered so? 
2497 Q. Let me see if this is not the matter. He had the actual 
possession of the bonds and he had two accepted orders of Mr. 
Ferry, as treasurer of the company, in his possession, and you con- 
sidered by virtue of that that he could have 400 bonds separated 
and delivered to him, did you? 

A. That he wasentitled tothem ; yes, sir; and the others belonged 
to the company; that was my understanding. 

Q. I will ask you again: What were you there for? What was 
your business there on the occasion following the date of this memo- 
randum of August 20, 1875? 

A. We went there to finish up. 

(Question repeated.) 

A. I went there to assist Capt. Richardson in taking the bonds up 
to the Park Bank and to assist him in doing whatever wa 

Q. You did not suppose that your presence gave any higher sanc- 
tion to his acts than if you were absent. You did not consider that 

he would have an authority to do with the bonds if you were 
2498 present what he would not have had to do with them if you 
were absent? 

A. I did not think of that at all. 

Q. You went there to assist him? 

A. I went there to assist Capt. Richardson in removing the bonds— 
that is, in counting them, and—— _ 

Q. The day following we are —— now. 

A. Yes; and he wanted to remove them to the Park Bank, be- 
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cause he could get them stored there very much cheaper. I went 
to assist him to count, examine, and take the company’s bonds to 
the Park Bank and help him put the others away in his trunk. 

Q. What I want to know of you now is this: Who judged what 
bonds were to be separated as Capt. Richardson’s 400? Who fixed 
those — Did you pick out any 400 you pleased? 

A. No. 

Q. Who determined that? Who decided what bonds should be 
Capt. Richardson’s 400? 

iTNEss: What particular numbers? 
CouNsEL: Yes. 
2499 A. I don’t know that there was any special picking out of 
numbers. He took those. 

Q. I want to know whose work was this separation. Was it 
yours? Was it left to you to pick out any 400 you pleased ? 

A. I could not remember that. 

Q. Who picked out the bonds that were called Capt. Richardson’s ? 

A. I do not think that I could remember that. 

Q. All these bonds were in one mass, weren’t they ? 

A. Yes, sir. 

Q. Who picked out the bonds that were to be considered Rich- 
ardson’s ? 

- I don’t remember who did; whether it was Richardson or my- 
self. 

8 Do you remember now who picked out the bonds that were 
is : 

A. No. N 

Q. Will you state now that it was your act—the selection of the 
bonds? 

A. No, sir. 

Q. Will you state that it was his? 

Wirvess: The particulars ? 

CounsEL: Will you state that it was not his act? 

A. I could not; I could not remember. 

Q. You could not remember at all 
2500 A. Whether he or I or both picked them out. 

What do you call a delivery? You say you delivered 
the bonds. 

A. We laid aside 400. 

Q. I am speaking of you, not “we.” I want you to tell what you 
did. What do Be call a delivery? 

A. I just call a delivery separating a certain number of bonds 
and he taking possession of them. : 

Q. What did you do to constitute a delivery yourself? 

A. I separated that number of bonds right there, and took a mem- 
orandum of the bonds that were laid aside by somebody, and those 
were the bonds that Capt. Richardson said 

Q. Who put them up so that he could put them in his trunk ? 

A. They were all 

Q. Who put up the 400? You say 400 went into his trunk and 
the others went into the Park Bank for the benefit of the company. 
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Who fixed them so Richardson could take them away if he was in- 
clined to? | 

A. I think he put them into his trunk, with, perhaps, ny 
2501 assistance. I was there to assist him. 

Q. Tell all you personally did in relation to those 400 
bonds before Richardson put them in histrunk. This is important. 
Tell all you personally did in reference to those 400 bonds before 
Richardson put them in his trunk. 
= 4 To the best of my recollection, they were separated out on the 

able. 
3 2. Did you separate them? I am asking what you personally 
i 


A. I could not state that. I could not remember. I could not re- 
member whether I separated the bonds or whether Richardson did. 

(Question repeated.) Tell all you did personally before Richardson 
put the bonds into his trunk—with reference to those 400 bonds. 

A. The best that I can state is this, that from the memorandum 
that I made there, as near as I can remember—— 

Q. I want you to tell all that you personally did. 

A. I answer that simply by saying that I cannot remember 
whether I separated those bonds from the others particularly myself 
or not. 

Q. Goon. I want you to tell all you did. 
2502 A. All I can 7 . is, the best of my recollection would 
be—that I took them out or assisted him in taking them out 
and took those numbers he delivered there as the numbers he re- 
ceived, but whether I separated them from the others or whether he 
did or whether we both did I could not tell you. I could not re- 
member. 

Q. Then you cannot separate whether you made a delivery to him 

or be na the bonds himself undelivered by you? 
No. 


Redirect by Mr. Norris: 


Q. Referring to this “ Exhibit Richardson & Day No. —,” state 
whether the signatures of Child and Baney were both made at the 
same time and the same place. 3 

A. Yes, sir; right there. 

Q. And at the date that you have before testified to? 


A. Yes, sir. 
ORANGE W. CHILD. 


Subscribed and sworn to before me this 13th day of December, 
1882. 


JOHN A. OSBORN, 
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2503 BENJAMIN RicHarpson, called on behalf of himself and 
Henry Day, being duly sworn, testified as follows: 


Direct examination by Mr. Norris: 


Q. Do you reside in New York city ? 

A. Yes, sir. 

Q. How long? 

A. Something like 52 years on and off. 

Q. And your age? 

A. 70 and upwards. 

Q. You have formerly testified in this case on several occasions, 
I believe? 

A. Yes, sir. 

Q. — are the same Richardson that has testified ? 

A. Iam. 

Q. You have had dealings in financial matters with the corpo- 
ration known as the Chicago, Saginaw & Canada R. R. Co.? 


Mr. GraHamM: The question is objected to on the ground that it 
exceeds limit? of the order. 


A. I have, to my sorrow. 


Mr. Granam: I object to the answer specifically as to sorrow.” 
He is not called upon to spread out sorrows — the benefit of the 
court. To that I specifically object. 


Q. Ishow you Richardson & Day’s Ex’t No.—, already put 
2504 in evidence, and ask — you know the handwriting of the paper. 
(Said exhibit shown witness.) In whose handwriting is the 
body of the order? 7 
A. John A. Ellwell's. 
Q. The secretary of the company ? 
A. Yes, sir. 
Q. Do you know the signatures of Craw and Ellwell, the presi- 
dent and secretary of the corporation ? 
A. I do; I know them both. 
Q. Are those their signatures ? 
A. Those are. 


t 


Q. Do you know the signature of Edward P. Ferry, then treasurer | 


of the company ? 
A. I do. 
Q. Is that his signature written across the face of it. accepted? 
A. Yes, sir. 
Q. At or about that time was that order delivered you, according 
to your best recollection ? 
A. I took down a memorandum (witness producing and looking 
at a memorandum). 
Q. This order of July 5, 1875—the question is whether it was de- 
livered to you. 
A. It was delivered to me at Muskegon. 
Q. Shortly after its date? 
A. I believe on the same day. 


og | — 


oak wer — yo 
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Mr. GnanAM: That is the first order? 
2505 Mr. Norris: That is the first order. 


Q. I show you Richardson and Day’s Ex’t No. 4. Please look at 
this paper. (Ex’t shown witness.) In whose handwriting is the 
body of that paper, if you know ? ä 

A. John A. Ellwell's. 

Q. No. I want you to be sure. 

A. (Again looking at said paper.) Ferry’s handwriting. 

Q. Do you know the signatures to that paper? 

A. I do; C. L. Craw, president, and John A. Ellwell, secretary. 

Q. Is your eyesight 3 ? 

A. It is getting a little dark here. 

Q. Have you any doubt about the handwriting of that? 

A. I haven’t the least doubt. 

Q. In whose handwriting is the word accepted ” written across 
the face of it—Edward P. Ferry, treasurer, or E. P. Ferry? 

A. It is in Edward P. Ferry’s handwriting. 

Q. At or about what time was that delivered to you ? 

A. 21st Aug., 1875. 

Q. You do not mean the paper itself was delivered to you on that 

date—the paper itself; not the bonds? 
2506 A. No, sir; Aug. 3. 


Mr. GnanaAx (to the witness): You are reading from a paper. I 
ask that that be laid aside. You can’t have a story written out for 
you. 


(By Mr. GRAHAM :) 


Q. Are you reading from a memorandum that you have? 
A. I just made a minute of things that—— 
Mr. GRAHAM: Please lay that aside. 


(Witness does so.) 


Q. State whether you were in Michigan, at Muskegon, during the 
* of Aug. or in the month of Aug., 1875. 

A. I was. 

Q. Were you present at the meeting when a resolution was passed 
giving you the bonds described in Ex’t Number 3 ? 


Mr. GnanAu: Objected to as leading. 


A. I was. | 

Q. State how long you remained in Michigan after that meeting 
of Aug. 3, 1875. . 

A. f was there probably some 8 or 10 days, I think, and out on the 


road. 

Q. Where did you 55 from thence? 
A. I came to New York. 

Q. At that meeting, at which you were present, of Aug. 3, 

2507 1875, state whether Mr. E. P. Ferry, then treasurer of the com- 

pany, — conditional resignation of his office as treasurer. 
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Mr. GraHam: Objected to as leading and as not within the pur- 
view of the order. 


A. He did. 
Q. Were you subsequently furnished with what purported to be 
a copy of his resignation ? 


Mr. GraHam: Objected to as not within the purview of the order. 


A. I was. 
Q. (Paper shown witness.) Is that it? 
A. That is it? 


Mr. GRAHAM: It is understood that we are considered as entering 
a general objection to everything of Mr. Norris’ examination of Mr. 
Richardson which we conceive to be beyond the purview of the 
order, and that the general objection is to have the same effect as if 
made specifically or if made at the end of the whole examination. 
Do you consent, Mr. Norris ? 

Mr. Norris: Certainly I consent. 


I offer said paper in evidence. 


P Ex’t 5.—Said paper is marked “ Richardson and Day’s Ex’t No. 5, 
.A. O.“ 


2508 Mr. GnahAu: We object to the reception of this evidence. 


It is considered and agreed that the general objection is to cover 
the reception of exhibits. : 


Q. At this meeting of Aug. 3, 1875, after the presentation of that 
resignation, were you elected treasurer of the corporation? 

A. I was. 

Q. To what extent did you act as treasurer? What did you do? 

A. Ferry gave me the keys of the safe in New York, with an order 
to get the bonds, and I took the bonds. 

&. Is that all you ever did as treasurer? 

A. That was all I ever done as treasurer. 

Q. (Paper shown witness.) Is that a copy of an order that you 
received from Mr. Ferry as treasurer and delivered to the Mercan- 
tile Safe Deposit Co. in the Equitable building ? 


Mr. GRAHAM: Objected to as leading. 
A. It is. 
Mr. Norris: I offer said paper in evidence. 


Ex't No. 6.—Said paper is marked Richardson and Day’s Ext 
No. 6, J. A. O.” 


Q. On that order, “ Richardson and Day’s Ex’t No. 6,” or 

2509 with that order, Ex’t No. 6, or the original of it, what did 
you do? What did you do with it? 

A. I took it to the safe deposit Co. and took the bonds and had 

them counted. 
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Q. Under whose advice did you have the bonds counted and 
compared, if under anybody’s advice ? 

A. John A. Ellwell advised me and others. 

. What position did John A. Ellwell occupy at that time in the 
company ? 

A. He occupied as secretary of the company. 

Q. (Paper shown witness.) I show you a letter purporting to be 
of the date of Aug. 16, 1875. Whose is it? 

A. John A. Ellwell’s. 

Q. Received by you from him ? 

A. Yes, sir; received by me from him. 


Mr. Norris: I offer said paper in evidence. 


Ex't No. 7.—Said paper is marked Richardson and Day’s Ex’t 
No. 7, J. A. O.” 


Q. You have stated that you only acted as treasurer in taking 
charge of these bonds; state, if you know, why you never acted fur- 
ther as treasurer. 

A. Because there were accounts to be examined of Mr. Ferry, 

2510 and then he demanded that some obligation of the company 

to him should be satisfied by me, and I declined to pay 

another dollar on any account of the road except to the road, and 
not to pay anything else. 

Q. I show you another letter of the date of Aug. 16 from Col. 
John A. Ellwell, sec’y, and ask you if that is his letter, the original, 
sent you in due course of mail. (Paper shown witness.) Look at 
the signature and look at the letter and identify it. 

A. That is Ellwell’s letter. 


Mr. Norris: I offer said paper in evidence. 


a ra — paper is marked “ Richardson and Day’s Ex’t No, 


Q. State whether that letter contains a correct statement of what 
the company desired you to do touching various debts or claims 
against the company. 

A. It does. 

Q. Did you act under the advice of Mr. Ellwell, contained in his 
—_ * 4 16th Aug., to have these bonds counted ? 

. I did. 
Q. I show you Richardson and Day’s Exhibit No. 1 (paper 
2511 shown witness), with a memorandum on the back of it. 
A. This I took at the time and have held i. 

. Is that the memorandum of the count made by yourself, Child, 
and Baney ? 

A. It is. They made the account and I was present. 

Q. What day was it made? 

A. According to my memory (witness looks at the paper), Aug. 20. 

Q. Was that memorandum on the back of that paper made by 


you? 


A. Made by me at that time. 
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Q. In your handwriting ? 

A. In my handwriting. 

Q. Could you identify the date except from reference to that mem- 
orandum ? 

A. I would not remember it positively. 

Q. Looking at the — cun you identify it? 

A. I can. 

Q. What have you to say whether any bonds during this time or 
afterwards were delivered to you separate from the others? 

A. Mr. Child delivered to me bonds that were directed to be given 

to me at Muskegon, and I put them in a box with my others, 
2512 and I held them continually as my property. 

Q. Are you enabled without the assistance of a memoran- 
dum to remember the date of that delivery, of your own unaided 
memory ? 

A. Weil, I think it was the day after they were counted. 

Q. Is that your recollection ? 

A. That is my recoliection of it—the day after they were counted, 
when Mr. Childs and two men took them away—— 

Q. You don’t mean Mr. Ferry? 

A. No; I mean Mr. Child. 

Q. I show you “ Richardson and Day’s Ex’t No. 4,” and call your 
attention to a memorandum made on it, and ask you whether that 
is 1 — handwriting or not (said exhibit shown witness) ? 

It is. 

Q. When was that made? 

A. That was made on the 21st August. 1875. 

Q. Read the memorandum. . 

A. The memorandum says (reading): “Delivered by Mr. Child 

Aug. 21, 1875,” signed B. Richardson.” It was made by 
2513 me at that time. 
Q. And represents what? 

A. And represents the 

Q. In other words, how many bonds did you get at that time? 

A. I got 400. . 

Q. I show you Richardson and Day’s Ex't No. 2 and ask you if 
those were the 400 bonds that you got at that time delivered to you 
by Mr. Child. 

A. (Said exhibit shown witness.) Those are the 400. 

Q. State whether these 400 bonds, after they were delivered to 
ou on the 21st Aug., 1875, ever went out of your possession except 
y an order of the court made here in the city of New York. 

A. Never until that time. 

Q. Have you ever seen that paper before ? 


(Paper shown witness.) 


A. I have. 

Q. In whose handwriting is it? 

A. It is made in John A. Ellwell’s. He made it so that I should 
be certain to have the bonds—so that I should have a perfect list of 
the bonds. It was made by himself for that purpose and given to 
me. 
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2514 Q. That is all in the handwriting of Ellwell, the sec’y of 
the company ? 
A. It is. 
Q. And made at the date it purports to be, Aug. 11, 18767 
A. Yes, sir. 


Mr. Norris: I offer said paper in evidence. 


Ex’t 9.—(Said paper is marked “ Richardson and Day’s Ex’t No. 
9, J. A. O.“) 


Cross- examination by Mr. GRAHAM: 
Q. [Illegible.] 
1875? 


—. Where did you meet those gentlemen ? 

A. One of them came from—Mr. Baney came up from Mr. 
Kelly’s—Eugene Kelly’s. 

Q. Where did you meet them ? 

A. I met them in the safe deposit Co.; I was there with them. 

Q. Did you take them both there? 

A. I do not remember whether I did or not. I should say that I 
did, because it is natural that I would take them there. 

Q. Don’t reason, if — please; it only makes the record 
2515 longer. Answer as well as you can. 

A. I do answer as well us I can. I wanted them to count 
them, some other person to count them, and I selected those two to 
count them. | | 

Q. What did you want them counted for? 

A. So as to know the number that I took, as I was su pposed to be 
the treasurer. 

Q. Where was Mr. Ferry at that time? 

A. I presume he was in Grand Haven, Michigan—without any 
knowledge — the facts. 

Q. Do you know by what time his accounts were examined and 


settled? 


A. Shortly after the meeting, I believe, in Muskegon. 

Q. When was it—when, according to your knowledge, if you have 
any knowledge, were his accounts examined and settled? 

A. Some time along in the first part of August, 1875. 

Q. By what part of August—by what day in August? 

A. I could not tell, only by a letter that has been put in 

here—— 
2516 Q. Was it after the 3rd August? 
A. I believe it was. 

Q. Was it before the 20th ? 

A. I don’t remember, but I think it was. 

Q. Would you be willing to say now that it was in August at all? 

A. Yes; I would. 

Q. You would? 

A. I would. 
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Q. But you would not be willing to say that it was before the 
20th August? 

A. I will not. 

Q. Nor how long before the last day of August ? 

A. I will not. 

Q. Was there any reason for his not coming on here and putting 
you in possession ? 

A. Not to my knowledge. 

Q. Had you any authority to take possession before his accounts 
were examined and settled ? 

A. I had. 

Q. Where did you get it? 

A. I got it from him. 

Q. From him? 

A. Ves, sir. 
2517 Q. How did you get it. 

A. I got it direct. J asked him to give me an order and 
he gave it to me. 

Q. What order? 

A. An order which was put in as an exhibit. 

Q. Is this the order? (Ex’t Richardson and Day No. 6 shown 
witness.) 

A. That is a copy of the order. 

Q. That is not the original ? 

A. No, sir. 

7 — —— is that? 

In the safe deposit company’s. 

Q. That whole — sess 

A. Yes, sir. 

Q. That is not in Ferry’s handwriting. 

A. No, sir; certainly not. | 

Q. Then — are testifying from this in reference to a paper 
which you claim is in the bands of the safe deposit Co.? 

A. Which is still in the hands of the safe deposit Co. and which 
I went to get from them, but they didn’t give them up, but they 

gave me a certified copy which — be brought to court. 
2518 . Did you compare it so as to know it is a fair copy? 
A. I did not. I took it from the book-keeper. 

Q. You depended on the honesty of those who gave it to you to 
give you a correct copy? 

A. I did depend upon them. 

Q. Did you suppose you had any authority to take these bonds 
before the resignation of Mr. Ferry became absolute by the settle- 
ment of his accounts? : 

A. I sup it was settled. 

Q. You did not suppose that you could take possession of the bonds 
until his accounts were settled, did you ? 

A. I did; because I was to get those bonds when I came here. 
Q. Who told you to get them? 
A. Mr. Ferry. 


Q. Did yousu that Ferry could bind the corporation in refer- 
ence — — — 7 85 * 
A. I don't know. 
Lou don't know? If these bonds were locked up in the safe — 
the company in this city unissued — had no validity from circula- 
tion — negotiation, did you — — Ferry could give you 
2519 the right — appropriate these bonds before his resignation 
had become absolute ? 
A. I did not. 


Q. Well, then, you do not know whether this resignation was ab- 


_ solute on the 20th Aug. or not, do you? 

A. I know he made it absolute over to me in person. 

Q. That is not the answer. Do you know that this was an abso- 
lute resignation on the 20th August, 1875? 

A. I can’t answer any more than I have already said. He told 
me to take the bonds, and that was the condition, that I should have 
these bonds, because I was in fear I must tell you this. 

Q. That is not responsive and it is taken down, and we give you 
notice that we shall ask the court to impose upon you the expense 
of irresponsive answers. 


(Ques. repeated.) 


A. It was made absolute to me by Mr. Ferry. 

Q. How did he make it absolute ? 

— By his word of mouth to me in a room—him and me to- 
gether. 

Q. Did you suppose that whatever he told you bound the com- 


2520 A I did 


7 — you were treasurer ? 
. Yes. 

Q. Now, when, according to your present belief, did you become 
= what particular day in August did you become treasurer 
on 

A. I think it was on the 5th day of August. 

Q. On the 5th day of August? 

A. I think so; I think that was the day it was given to me. 

Q. Did you do any act between the 3rd, the day of your condi- 
tional appointment, and the 20th in reference to the treasurership 
of that company ? : 

A. There was no money or anything to be disbursed or anything 

for the treasurer to do. 
2521 QQ. Was there anything to be taken possession of between 
those two dates? 
A. No, sir; not to my knowledge. 


r 


ASHBEL GREEN.AND WILLIAM BOND, 40, ET AL. 1175 


Ie ] ! 


* e 
r 


Ene rn w 


n 


1176 BENJAMIN RICHARDSON A HENRY DAY, 4C., vs. 


Q. When did you first find out after the 3d August that there was 
anything to be taken possession of? 

A. John A. Ellwell’s letter to me stated about the 

. When was the time? Give the time, as near as you can. 

Witness: Of Mr. Ellwell's letter? 

CounsEL: No; that you supposed tl:2re was anything to take pos- 
session of. 

A. There was not anything except what I was furnishing myself, 
money to John A. Ellwell to carry on the road; that is the only 
thing I know. 

Q. Between the 3rd and the 20th of August? 

A. Yes, sir. 

Q. Then to the 20th August these bonds in the possession of the 
safe deposit Co. were merely paper, were they not; merely worth- 
less paper unissued ? 

A. I could not answer that question. 

Q. You could not answer that? 

A. No, sir. 
2522 Q. You didn’t believe that they had any validity up to the 
20th August, did you? 

A. I believed that mine had, which I had an order to get, and I 
supposed the others had a validity when the road was extended. 

Q. When were these acceptances of Mr. Ferry written ? 

A. It was written at the meeting in Muskegon. 

Q. On what dates? The orders are separate; one in July and 
one in August. When were the acceptances written? One is for 
100 and the other for 300 bonds. hen were those acceptances 
written ? : 

A. Well, to state from memory, I don’t remember. 

Q. Will you swear that either of those acceptances, or both, were 
written before the 20th August ? 

A. I believe they were. 

Q. Will you swear to it, I am asking you. 

" * will not. If you will allow me to look at my memorandum 
will. 

Q. No. Then you can’t do it. You will not swear that either of 

those acceptances were written before Aug’t 20th ? 
2523 5 A. I won't swear to the date. I won't swear to what I don’t 
now. 

Q. Why have you those orders in your possession? If they were 
delivered to anybody, and you received property under them, how 
do you come to have them? Why are not they in the hands of Mr. 
Ferry? What have you got to do with them? 

A. Because 1 took the bonds. 

Q. Any other reason ? : 

A. 1 don't know of any other reason than that. I was, I sup- 
posed, treasurer. 

Q. Don’t you know enough of business to know that when you 
deliver an order on a person to whom it is drawn, for property, and 
and he gives you the property that you give him the order? 

A.I do. I gave it to the safe company. 


7 31 the orders to the safe company ? 
. I did. 
Q. These orders that were directed to Mr. Ferry you gave to the 
safe company ? 
A. There were none directed to Mr. Ferry. 
2524 7 se there not two orders directed to Mr. Ferry ? 
No, sir. 

Q. Lam speaking of the orders of July and August. I show you 
Exhibits Richardson and Day Nos. 3 and 4; how do these Exhibits 
3 & 4, Richardson and Day, come to be in your possession now ? 

A. Allow me to look at that? 

Counse.: Yes (handing said papers to witness). 

A. My counsel had them—Mr. Norris had them. 

Q. If they were satisfied by the delivery of the property called for 
by them why did you retain them? 

A. Mr. Norris had them. I don’t know. 
pe ara | 

saw them in Mr. Norris’ hands. 

When did you first see them in his hands? 

A. Several days ago. 

Q. Then had you seen neither of them from July and August, 
1875, until several days ago? 

A. I don’t remember. I may have done so. I don’t remember. 

Q. Several days ago. What day do you refer to? 
2525 A. I think I saw Mr. Norris last Friday or Saturday. 
Q. And he then exhibited these orders to you? 

A. He did. 

When did you part with them? Give us the time of your 
ave with them. : 

A. I could not say; I don’t remember. 

Was it previous to Oct. 11th, 1875? 

. I don’t remember. 

. You do not remember? 

. I do not. 

Was it in the year 1875 at all? 

couldn't say. 

Was it in the year 1876? 

. I could not remember no more whether it was in 1876 than I 
ld of 1875; I don’t remember. 

Was it two years ago that you gave them up? 
I I told you i don’t know anything about it. 

. Did you give them up as long ago as a year? 


Q. 
A. 
Q. 


Crore 


WwW 


. I don’t know anything about it. 

. Six months? 

. I know it was not 6 months. 

Was it a year? 
A. I have no knowledge when it was. 
Q. Whom did you give them to? 
A. That I don’t remember. 

Q. Where did you give them up? 

A. I don’t remember. 
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Q. Why did you give them up? 

A. Weil, I presume they went into my cuunsel’s along with other 
papers; that is what I presume, but I don’t know. 

Q. Did you do any act as treasurer in the year 1875 at all be- 
tween the 3rd Aug. and the close of that year? 5 

A. I don’t remember that I done anything in the shape of sign- 
ing “ treasurer” to any paper. : 

Q. Did you do any act that you can now state? . 

A. I cannot. 

Q. Did you receive any of the official records of the company, 
the papers and books of the treasurer ? 

A. John A. Ellwell kept everything. 

Q. (Repeated.) 

A. I did not. 

Q. Have you ever received any of the books and papers of this’ 
company as treasurer ? : 

A. I have not. 

Q. Can you name any act of any description that ‘you 

2527 have doneas treasurer of this company beyond the removal of 
* * to the Park Bank referred to in the testimony of Mr. 

i 


A. I don’t think I did, because I was cut off from it. 

Q. Who fixed the bonds that were to be called your 400? Who 
picked them out? 

A. Well, Mr. Child. 

Q. Who told him to do it? 
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A. I did. * 
Q. He went there as your agent, did he not? ; 
A. He went there as my friend to pick them out. ( 


. He had no authority of any kind but what you gave hin ? 
A. He had none that I know of. No one else ordered him but 
me. I had the order for to get them. a 
Q. If he hadn’t done as he did you would have had to f — 
A. I had tlie authority of the company—— | 
Q. If he had not done as he did you would have had to have done 
it, would you not? ae 
A. No, sir; I should have got some one else, because I am 
2528 not versed enough in figures to go over such a quantity. 
Q. He went there to do your bidding? 
A. He did. : 
Q. Now tell us what authority you had to bid him do as he did ? 
A. I had authority from the meeting at Muskegon. 
Q. What meeting ? ‘ 
A. The meeting of the board. 
Q. When? 
A. I believe it was July 5. I don’t remember the date. It has 
been already stated here. I believe it was July the 5th. 
. What authority did that meeting you refer to give you? 
A. It gave me full authority, I considered. 
Q. What authority ? 
A. To go and take those bonds. 
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Q. What bonds? 

A. Bonds that I was to hold as collateral for money I was ad- 
vancing, and no one else was advancing a dollar but me. 

Q. Was that authority in writing? 

A. It was. 

Q. It was? 

A. It was spread on the minutes of the books. 
2529 Q. Now, Capt'n Richardson, understand this: You mean to 
say this, that there is an authority in writing from this com- 
pany to you to take these identical 400 bonds that are referred to as 
put in your trunk on the 2ist Aug., 1875, by numbers and every- 
thing else? You mean to say that, do you? 

A. I mean to say by authority of the resolution and then the di- 
rectors’ orders to the company to deliver me over the bonds, of which 
we to take a minute, and the secretary’s orders to me so to do 
also. 

Q. Didn’t you know this, that until the bonds were designated by 
some official act of the company nobody could separate them and 
give them to you? 

A. I did not. 

Q. You did not? 

A. No; if I had I should not have got them. 

Q. Did you really suppose that you had the right to pick out of 
‘hese 2,200 bonds and upwards any bonds you pleased up to the 
number 7 mY — any designation of them by the company ? 

. I did. 
2530 Q. You did? 
A. I did. 

Q. And you took them under that understanding ? 

A. And I took them under that understanding. 

Q. You picked them out. You could have taken any number 
that — pleased of the bonds up to 400, and you picked them out 

ourself? 
2 A. I didn't know any difference between the numbers. 

Q. The mere numbers made no difference. You picked them 
out yourself, and you took them yourself, aud you delivered them 
to yourself. What is your answer? 

A. My answer is that Mr. Child counted them out and put them 
in my box. 

G. And you delivered them to yourself, didn’t you? 

A. Well, if you choose to call it so. | 

Q. What do you call it? 

A. I call it that it was proper by the resolution at Muskegon and 
by the treasurer’s giving it to me, and the orders also of John A. 
Elwell, begging me to secure myself against the ravages that was 

ing on. 
2531 8% You come back to the same thing; you are traveling 
around in a circle all the time. 
A. Not much of a circle. 
Q. We are speaking of the 400 bonds that had certain numbers 
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upon them. Now,I want you to tell me by what authority you 
took those 400 bonds with those numbers on them. 

A. I cannot give any other authority than I have already given. 

Q. There was no designation by or in behalf of the company of 
the bonds by numbers that you were to take? 

A. No, sir; none; no stated numbers. . 

Q. And you build your authority in this matter upon what you 
call the act of the meeting in Muskegon and the orders that you re- 
ceived from Mr. Ferry ? 

A. I do. ä 

Q. Without knowing when he ceased to be treasurer or not? 

A. He was to cease in a day or two. 

Q. But you did not know when he did cease? 

A. I have already stated that he demanded—— 
2532 The Commissioner: Confine yourself to the question, Mr. 
Richardson. Do you know when he ceased to be treas- 
urer ? . 

A. I do not. 

Q. Now, will you swear that you have ever been a treasurer of 
this company, in point of fact? 


A. I will swear that I considered I was the treasurer, from him 
turning me over the keys and the resolution electing me treasure” 


on that date. 


Q. You received a conditional appointment; you are aware of 
that, for you have so stated it. You received a conditional appoint- © 


ment? 
A. I did. 
Q. Treasurer, conditionally ? 


A. It was not conditioned—that day. 
Q. What day? 

A. Why, the day of the meeting. 

Q. Was it absolute? 

A. It was absolute. 


Q. Were you appointed absolutely ? 

A. Would he have given me the hes if it was not absolute? 

Q. You were appointed absolutely treasurer on the 3rd August? 

A. If that be the date. 

Q. If that be the date ? 

A. If that be the date; I can’t tell the date without looking. 
2533 Q. Was it before the 20th Aug.? 
A. I can’t tell without looking at the date. 

Q. If your right was conditioned upon Mr. Ferry’s doing certain 
things do you know now of your own knowledge that those things 
were done so that your right became absolute? 

A. It was not conditional between me and Mr. Ferry ; it was abso- 
lute. I swear here now that it was absolute. 

Q. Don’t go too fast. You have produced a paper here which 
makes Mr. Ferry resign as treasurer, to take effect on his accounts 
being examined and settled. 


Mr. Norris: That is not all, Mr. Graham ; read the whole of it. 
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CouNSEL (reading): 


“ To the president and directors of the C., S. & C. R. R. Co.: 


“ GENTLEMEN: I hereby tender my resignation as treasurer of your 
„ company, the same to take effect as soon as my accounts shall be 
examined and settled, and the obligations that I have made person- 
ally for the benefit of the company to be settled or I relieved there- 
rom. 
“Yours truly, EDWARD P. FERRY.” 


2534 —. There is no date to this. You have heard this Ex’t 
No. 5 read, haven’t you ? 

A. I have heard it now. 

Q. Will — swear that those conditions have ever been performed 

on which Mr. Ferry’s resignation was to take effect ? 

A. I don’t know. 

Q. Then you cannot swear that you have ever been treasurer of 

this company? 

A. I do swear that I was appointed and by him to me personally 

(us two in a room together) out of even the meeting. Shall I make 
this statement ? 

CounseEL: No. 

Witness: That is, that I was the treasurer & should take those 

bonds & have the keys of those bonds. y 
* Q. He told you that? . 
A. He did, and handed me the keys. | — 
‘ Q. But did the company tell you that? 
A. The company did. 
Q. How? 
A. Why, they knew that without the keys I-—— 
Q. How did they tell you that? 
A. They told me so at the meeting there at the hotel, I suppose; 
I don’t know any other way. ä 
Q. What did they do at the meeting that told you you were to 
take the keys of the bonds? 
A. It was so understood. 
2535 Q. How was it understood? 

A. Well, by one or the other. I demanded that I would 
not go on any longer and pay any more money till I had further 
security, because the security was being carried about by Captain 
Craw in his pocket—bonds and others—and I was afraid; and there 
was a lot in London that might have been sold there and scattered 
to the four winds of the earth. 

Q. Couldn’t they have given you the keys of the bonds without 
removing Ferry—over his head ? 
\ A. It was considered that I should be the guardian of the money. 
\ The money had been so squandered that it wanted some one who 
N was putting it in to take care of it. 
Lou are coming back to the same point again. Did they re- 
move Ferry ? 
A. I presume that he removed himself, by that paper. 


1182 BENJAMIN RICHARDSON 4 HENRY DAY, &¢., vs. — 


Q. Did he remove himself on the conditions specified in this paper, 
„Exhibit Richardson & Day No. 5?” 
A. I understand, from Elwell's letter, that he wanted conditions 
which could not be carried out. 
2536 Q. Don’t you know now that that resignation never became 


operative unless on those conditions ? ‘ 

A. I do not. 
Q. You do not? | 
A. I do not. | ee 
Q. You have never reasoned that ? 
A. No. 
Q. Then you did not consider that while you were claiming to act 

as treasurer he might also be treasurer because of these unfulfilled 

conditions ? 
A. If there was any money to handle I was to handle it. 
Q. Was there anything to prevent his handling it? 
A. There was no money come, except what I put out of my own 

ket. 

PQ. Did Mr. Ferry act as treasurer in October, 1875? 
Witness: At the meeting in Philadelphia? | 
CounsEL: Yes. 7 
A. I have understood he did. N 
Q. And after that? * 
A. I do not think there was a great deal done after that. | 


(By Mr. SICKLEs :) 


Q. Didn't he continue to act as treasurer after hat? 
2537 A. I don’t think there was anything after that done. 
Q. Didn’t he continue to act as treasurer in October, 1875, 
and after that? 
A. I do not remember. 
Q. Will — swear he did not act as treasurer in October, 1875, 
and aſter that? N ö 


Witness: Is that the meeting in Philadelphia? 
CounsEL: Yes. 


A. I don’t swear so; I say that I believe he did. 
Q. We will come to another thing. On the 21st of August or 
what you claim to be the 21st of August, 1875, did you carry a trunk 
to the safe deposit company to put any bonds in it that you removed 
of your own or that you claimed as yourown? Did you go prepared 
with a trunk to put the 400 bonds in that you meant to take out as - 
your own ? 
A. I took a large trunk there to put the other bonds in. 
Q. No; but did you take anything to carry your 400 in? 
A. I got the box that I put them in from Mr. Miller, the presi- 
dent of the safe company. j 
Q. He gave you a box? 
A. Yes. 
Q. And you took them away in that box ? rf 
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2538 A. In the tin box; yes, sir. 
5 Q. You had determined to take these 400 before you went 
ere 


A. I had. 

Did you suppose that you could deliver an order, which was 
directed to Mr. Ferry, to yourself, claiming to be your successor, and 
under that order take out bonds and deliver them to yourself? 

A. Mr. Ferry told me to take those bonds out for myself. 

Q. Had 72 any other authority to take them out beyond that? 

A. I had the authority of the resolution of the meeting that day 
and my demand — to the resolution that I would go on no 
further until I had those bonds. 

Q. But you did not reason upon the legality of the mode in which 
you got the bonds so lung as you got them ? | 

A. I certainly should have if I had considered that there was any- 
thing illegal about them. I would not have taken them illegally. 
1 — 1 3 it was legal. I suppose now it was legal. 

Q. And in that belief you took them ? 
2539 A. I did. 
Q. And where did you take them after you removed 

them? 

A. I took them to the Park Bank. 

Q. From the safe deposit company ? 

A. Yes; and put them in. 

Q. I am speaking of the 400. 

A. Yes. 

Q. You took them to the Park Bank ? 

A. I did. ä 

Q. And where did you take the other bonds? 

A. To the Park Bank. 

Q. — you kept them separate? 


. I don’t remember now. 
. Where did you take them to when you removed them from 
the Park Bank? 
A. I believe they were taken and the black trunk was taken and 
given over to Col. Elwell. 
Q. No; the 400 I am speaking of. Where did you take the 400 
to? 
1 — The 400 I took down, to the best of my recollection, to Eugene 
elly’s. 
' Q. When was that? 
2540 A. That I don’t remember; and afterwards I took them 
up to sel] them. 3 
Q. Had vou pledged them to Eugene Kelly & Co. before that ? 
A. I had pledged some, I remember. I think the 200 was pledged 
to him. 
Q. What I want to know is this: Before the 20th of August had 
you agreed to pledge to Kelly & Co. the 400 bonds or any part of 
this 400 that you took on the 21st of August? 


A. Yes. 

Q. How long did — keep these 400 in the Park Bank? 
A 
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A. I do not remember. 

Q. You do not remember whether you anticipated the possession 
of the bonds by the pledge of them to Kelly & Co. ? 

A. No, sir. 

Q. You do not remember that ? 

A. I do not. 

Q. Can’t you give us some idea of when they went into the house 
of Kelly & Co.? 

A. I cannot. 

Q. Was it » year after? 

A. I could not tell. I have so many things—so much business— 
I cannot answer as to date. 

Q. Do you remember writing a letter to Mr. John A. Elwell, 

bearing date on or about the 20th of August, 1875, containing 
2541 these words: “Old Jackson removed deposits; so have I to- 
day. Child’s and Kelly’s clerk — count and put them 

in these tin boxes, but was too late to get them away. I had boxes 
locked up. I marked my four hundred labels on each—the prop- 
erty of B. Richardson. Also wrote McChesney, and would be copied 
to-night.” 

Mr. Norats: I suggest that you show him the letter and ask him 
if he wrote it. 

Mr. SickxLus: We will take our own way of examining. 

Mr. Nonnis: I object to that method of examining as to the paper. 
The witness is entitled to see the entire paper. 


A. I don’t remember; I was writing Elwell oontinually—scores 
of letters; letters passed between us every day. 

Q. Do you remember writing one about that time containing that 
language ? 

A. I say I don’t remember writing it, I have written him so many. 

Q. If you wrote what is stated there was it true or not? 

A. If I wrote it and it is in my handwriting it is true, for I never 

write any lies. 
2542 Q. Then, if you wrote on the 20th of August what is stated 
in the question, it was true; and if it was true then it is true 
now, isn’t it? 

A. I have no doubt of it; I never swerve from anything I do. 

Q. Did you write a letter to John A. Elwell, under date of the 20th 
of August, 1875, containing these words: “I got yours this morning 
of August 19th. I hope you kept a copy of various books as you 
went over them; in particular the amount of bonds in New York 
and names of all the parties who have any of them. If not, I should 
feel disappointed. One thing is certain, you and I have to work— 
dig or die—and the grave isn’t dug for either of us; perhaps the 
grave-digger is yet unborn. I have written you every day; yester- 
day that I had secured the bonds. But this day Old Hickory Jack- 
son was supreme. He sweat a thousand streams and removed the 
deposits from one big wigwarm to another; but my old predecessor 

moved his so that they never came out. Not so with Captain 
2543 Ben.; for if he su s in getting those from the now appar- 
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ent Big Mogul, McChestney, in London—or rather travelling 
in Switzerland—then, in due time will our bonds shine.” Did you 
write a letter of that date containing those words? 


Obj.—(Objected to on same grounds as before.) 


A. It is likely I did, but I don’t remember. 
me the letter? 

Q. If you did write such a letter containing such words those 
— were true in fact and according to your meaning, were they 
not 

A. That was the dictation of my heart then, at that time. 

Q. If you wrote a letter containing such words, I say. 

A. Yes, sir. 

On the same day the following words: “Had much trouble to 
get bonds on that order. Lawyers wanted to send back and alter. 
I fought till I got my bonds on my back, fullowed by three men. 
Was it a bond procession or not?” Did you write a letter of that 
date containing those words? 


Obj.—(Objected to on same grounds as before.) 


A. I don’t remember writing it. 
Q. Have you any doubt you wrote it? 
A. I cannot tell. 


Why don’t you show 


2544 Q. If you wrote it you meant it, and it was true, wasn’t it? 
A. Certainly. 
Q. Did 


ou write on a — slip enclosed in the letter of Au- 
gust 21st the following words: Remember I am the bona fide treas- 
urer, as the resolution passed was when the books was examined and 
found correct. That was done and the books right, and B. R. is 
power.” 


(Objected to on same ground as before.) 


A. I don’t remember. 

* If you did write those words were they true and did you mean 
them ? 

A. If it is in my handwriting I meant it; of course, I did. 

Q. And the words are true ? 

A. If it is in my handwriting I do not deny it. 

Q. Also on another slip in said letter, and referring to your obli- 
gations to Mr. Ferry as under a previous resolution touching Ferry’s 
resignation and the conditions under which you were to 

him as treasurer, did you not write to Elwell as follows: 
2545 “My not signing two notes has nothing to do with notes, as 

that was never asked for. As to books, he can keep them, if 
he likes. I am receiver, advancer, head cook, and bottle-washer, as 
well as in charge of the codfish in the mizzen-top.” Any doubt 
about that, Captain ? 

A. If it is in my handwriting there is not any. : 

Q. If you did not write it, then you would adopt it now? 

A. Yes; I would adopt it now. 
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2516 Redirect examination by Mr. Norris: 


. (Paper shown witness.) I show you two letters, one of the date 
of Aug. 23 and the other of the date of Aug. 22, 1875, purport- 
ing to be written and signed by John A. Ellwell, and I ask you to 
look at them and see if they are his letters, written to you and re- 
ceived by you in the course of mail. 

A. Yes, sir; both are. 


Mr. Norris: I offer both papers in evidence. 


Ex’ts 10 & 11.—Said — are marked, respectively, “ Exhibit- 10 
and 11, Richardson and Day, J. A. O.” 


Mr. Norris: I read from the one of Aug. 23 the following ex- 
tracts, apparently in reply to a sup letter that Mr. Richardson 
wrote to Ellwell, reference to which has been made by counsel in 
the previous cross-examination. The extract is as follows: “I am 
very glad also that you have got the bonds under your own control 
and your own allotted share, and I trust that you will have no 
trouble in getting the 250 bonds from Sickles, for which I have sent 

you an order.” 
2547 Mr. KLV: Before closing with Gen. Sickles I think he 
would like to offer me as a witness, and in justice to every- 
body I would like now to testify,and would be very much obliged 
if vou would take my testimony to-night. 

Mr. Sicktes: I am willing to if the examiner will accommo- 
date us. 

The Examiner: I am perfectly willing to-do so. 

Mr. Norris: I don’t know that I shall want to insist upon this 
objection, but I interpose it now as a question of safety—that there 
is no notice of the examination of this witness. 

Gen’l Sickies: The order allows us to examine him. 

Mr. Norris: I don’t know that I shall insist upon the objection, 
but I want it in the record. 

Gen. Sick LES: If you mean to make it at all, make it or not, and 
then we will give you notice, and then you will have to come here 
again. If you make it, then I will give you notice. 

Mr. Norris: I am obliged to, because I do not know what he is 

going to testify to. Let the objection stand for the present. 
2548 Ican tell better when we get through, and I am now re- 

minded that I have omitted to put one question to Capt’n Rich- 
ardson, which I desire to ask now. 


. It is claimed, and in evidence, that you signed a certain re- 
ceipt attached to a copy of Richardson and Day’s Exhibit No. 1, 
which paper I now show you (said exhibit shown witness), whereby 
you acknowledge to have received certain of the bonds given in 
those numbers which you have now testified you separated from the 
main body and put in a tin trunk as your own private property. I 


‘wish to ask you whether you signed any such receipt knowing the 


contents of it or not, or whether you had any intelligent knowledge 
of the effect of that receipt at the time you so signed it? 
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Mr. Granam: We take a ee objection to that, that it is not 
explaining the paper within the language of the order, nor does the 
question meet the purposes of the order at all. 


By the EXAMINER: 


Q. Do you understand the question, Captain ? 

2519 A. I do; and I have no knowledge of any such thing. I 

am in the habit of signing papers where large amounts of 
figures and additions are set thereto without my own individual 
examination. Iam nota scholar on figures, and iu all my large 
transactions of these kinds I always leave it to others, knowing gen- 
erally who they are, not trusting to some one in the street or other- 
wise, but to some confidential person. I sign such papers as they 
say is all correct. 

Q. The question is this; I will put it in another form: Whether 
you ever intentionally and knowingly agreed to hold the 400 bonds 
delivered to you by Child for anybody else or in any other interest 
than your own private interest ? 


Mr. GraHamM: Objected to as incompetent under the order and as 
leading. 


A. Never. I always held them as my own individual property. 


Recross-ex’n by Mr. GRAHAM : 


Q. In whose handwriting was the body of this receipt ? 
2550 A. I don’t know anything about the receipt. 
Q. You don’t know anything about it? 

A. I have no memory of anything about it whatsoever. 

Q. No — at all? 

A. No, sir; I have not. 

Q. You have been told of it, haven't you, lately? 

A. Lately by Mr. Norris. That was the first I heard of it. 

Q. When were you first told of it? 

A. Since Mr. Norris came to the city here. 

Q. When was that? | 

A. I think it was last Friday or Saturday. 

Q. Don’t you remember giving a receipt of acknowledging your 
possession of the bonds that you took possession of at the Safe De- 
posit Co.? 

A. I do not. 

Q. You do not? 

A. I do not; no, sir. 

Q. You do not remember giving any receipt ? 

A. No, sir; I don’t. 

Q. Don’t you remember that any person applied to you for such 
a receipt ? 

A. I don’t remember. 

Q. Mr. Ferry or anybody else? 

A. No, sir. 
2551 Q. Did Mr. Child draw a receipt for you to sign at the time 
of the counting of these bonds ? : 
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A. He did. 

Q. He did? 

A. One that has been exhibited here. 

Q. Didn't he draw a receipt to be annexed to this memorandum 
of the counting? 

A. I don’t remember. 

. Will you say he did not? 

A. I will not say he did not, because he may have done so, but I 
have no memory of it. 

Q. Capt. Richardson, this is a matter of some importance. Will 
you listen to the receipt now read to you as annexed to Exhibit A 
to Mr. Norris’ petition? Please listen to the reading of the receipt 
forming u part of Exhibit A annexed to your petition, on whieh the 
court granted an order under which you are now testifying. The 
first part of Ex’t A is a copy of the present Exhibit of Richardson and 
Day No.1. In other words, it is a statement of Child and Baney of the 
bonds they counted at the Mercantile Company, and on that paper are 

these words: “ Received of Edward P. Ferry, treasurer of the 
2552 Chicago, Saginaw & Canada R. R. Co., 2,289 of the first-mort- 

gage bonds of the company, numbered as detailed by the 
memorandum above, dated New York, Aug. 20, 1875, and signed by 
O. W. Child and M. J. Baney, placed in my custody as chairman of 
the executive committee of said railroad company, in accordance 
with the resolution of the board of directors passed April 11, 1875, 
for custody, disposal, or sale. Benjamin Richardson.” Now that you 
have heard the receipt read, please state whether you have any recol- 
lection of it. 

A. I have not; I have so stated before. 8 f 

Q. Do you mean to say that you would have been likely to have 
signed such a paper without knowing what was in it? 

A. I would. It was a lot of figures, as Mr. Norris tells me, which 
ought to have been erased out, and there was a clerical error, and in 
mine because I depended on them. 

Q. Do you mean to say that you would have written your name 

to a paper acknowledging the receipt of over $2,200,000 in supposed 
: value witheut knowing what was in that paper? 

2553 A. I would have done so at their counting. 
Q. At whose counting ? 

A. Baney and they 

Q. Did they ask you to sign such a receipt? 

A. I have no memory about it. 

. You have no memory of signing it? 

A. I have not. 

Q. If any other person than Child or Baney had offered you such a 
Teceipt — you have been likely to sign it without knowing what 
was in i 

A. I would if it had been a competent scholar that I had been 
acquainted with. 

10 Whom do you call a competent scholar at that time for whom 
you would sign a receipt without knowing what was in it? 
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A. For Baney I would because ho was doing a large amount of 
business. 

Q. Who else? 

A. Mr. Child. 

Q. Who else? 

A. Yourself, for instance. 

Q. At this time I am speaking of ? 

A. Some person with whom I was intimately acquainted. 
2554 Q. Wouk you have signed such a receipt for — person 
conneeted with this corporation at this time without knowing 

what was in it? 

A. I would. If Col. Ellwell would have asked me to I would. 
have done so for him. 

Q. Any one else? 

A. I would for Mr. Ferry, because I know he wasa very competent 
man. 

Q. Any one else? 

A. I don’t remember any others in the company. 

Q. Do you mean to say that you would sign your name to any 
paper Mr. Ferry presented to you at that time without —— 
what amount of liability it subjected you to or created against you 

A. I had great confidence in Mr. Ferry and I would have signed 
a paper after his counting. 

Q. Did you ever read the resolution of the company or hear it 
read in ma activa to the transfer of bonds to the treasurer, or which 
was supposed to authorize the transfer of these bonds to the treasurer? 

A. I don’t remember that I did. , 
2555 Q. Did you ever hear of a resolution under which it was 
claimed these bonds or this amount of bonds could be trans- 
ferred to the executive committee or any person through that com- 
— to the amount stated in this receipt “ for custody, disposal, 
or sale?” 

A. It is so long ago that my memory does not carry me to it. 

Q. Did you never hear of a resolution before to-day which sub- 
jected the bonds that you allotted to the — 2 after you sub- 
tracted your $400 to “custody, disposal, or sale in the hands of 
an executive committee or a treasurer? 

A. I know that when Ellwell took them he counted them 

Q. (Repeated.) 

A. I must say that I don’t remember. 

Q. You don’t remember? 

A. No; I don’t. 

Q. You never heard of any resolution of this company which sub- 
jected the bonds which you retained for them on the 20th Aug., 
1875, to any restriction at all? 

A. I don’t remember. 

Q. You don’t remember ? 

A. My memory is that it was turned over to Col. Ellwell 
2556 and there were receipts from him in the courts here. 

Q. Would not your memory be somewhat refreshed if you 
had this original receipt under your eye at this moment? 
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A. I don’t think it would. The only thing it would refresh me 
in would be that if I saw I had signed it I certainly would say I 
had signed it and I didn’t remember it. 

Q. Would you not be better satisfied to have the original paper 
before you at the time of giving your evidence than giving it in the 
way you have given it here without the presence of the paper? 

A. I don’t think it would make any difference, because if I signed 
it I would say that I signed it and didn’t remember. It would not 
refresh my memory as to the transaction by seeing the paper. 

Q. Does not that make you really swear to this, that you would 
not acknowledge the paper, whether you saw it or not, and that you 

have made up your mind to that? Don't you think it places 
2557 you in that attitude? 
A. No, sir; I don’t think it does. If it does, it would 
place me unjustly. 

Q. You would swear just as positively to the contents of the paper 
without seeing it as you would if you saw it? 

ee I saw the paper I should say I had signed it if I had 
signed it. 

Q. How do you know what answer you would give if you saw the 
paper now with your signature to it? 

A. I can’t tell. 

Q. Don’t you think your mind would be differently acted upon 
by an inspection of your own handwriting from what it would be 
by questions based upon supposing your handwriting ? 

A. It might be. 

Q. Do you remember signing any papers after the meeting of 
October 11, 1875, in Philadelphia, or during that, meeting ? 

A. Well, I really don’t know, because I was sé mucli in disgust 
with the meeting that I left the meeting. I don’t remember signing 

any. 
2558 Q. Do you remember stating during that meeting or just 
about the time of that meeting that you had only 200 bonds 
of the corporation in your hands as collateral ? 

A. I could not have stated so, when I had 600. 

Q. — 

A. I do not. 

Q. Do you remember stating at that meeting or about the time of 
it how many bonds you had in your hands? 

Witness: My stating how many bonds I had at that meeting ? 

CounsEL: Yes; as collateral. 

A. Well, if I stated anything I should have stated that I had just 
600. | 
Q. Will you swear that you stated at that meeting or about the 
time of it that you had 600 bonds as collateral ? 

A. John A. Elwell knew how many I had. 

Q. (Repeated.) 

A. I don’t remember of anything of the kind coming up in that 


3 
Q. You know Mr. Kelly here? 
A. I do. 


Q. Did you state to him at the Phila. meeting on Oct. 11 
2559 1875, or about the time of that meeting, that you only had 
200 bonds of the company in your hands as collateral 

A. I could not have done so. 

Q. Did you state that to him? 

A. I did not state it so, because I had more. 

Q You are positive of that? 

A. Yes; I am. 

Q. You are positive of it? 

A. Yes; and I will swear against him. If he swears here I will 


swear against him. 
BENJAMIN RICHARDSON. | 
Subscribed and sworn to before me this 13th day of December, 


1882. 

¢ JOHN A. OSBORN, 

2560 Mr. GranHam: I will call Mr. William J. Kelly and ask 
Mr. Norris if he waives his objection. 

Mr. Norris: The objection is insisted upon, but will be waived if, 
after hearing the testimony, it should not operate upon me as a sur- 
prise, and if insisted upon the parties will have time to give notice 
under the order. 


WII LIAM J. K Es. Lv, called on behalf of Gen. Daniel E. Sickles, 
the defendant company, and Mr. B. F. Stevens, of London, being 
duly sworn, testifies as follows: 


Direct examination by Mr. GRAHAM: 


Q. What is your business ? 

A. Real estate dealer. 

Q. How long have you resided in Philadelphia ? 

A. Continually since 1859. 

Q. You came tu this city for the purpose of giving evidence be- 
fore the commissioner, did you not? 

A. Yes, sir; and looking after the interests that I represent. 

Q. You were a director in 1875 of this railroad ? 

— Yes, sir; 1 was elected in 1875, October - between October 11th 
and 16th. 

Q. Of the — Saginaw and Canada Railroad Company ? 

A. Yes, sir. 

2561 Q. And about how long did you remain a director? 

A. I was elected president of the company in 1876—Jan- 
uary, 1876. I served as such until the election of Gen. Sickles, in 
1878. 

Q. Do you know Cap-. Benjamin Richardson ? 

A. Yes, sir. 

Q. Was he a director of this corporation in October—in October, 
1875? 
A. Yes. 
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— you remember the fact of a meeting on the 11th of October, 
1 

A. Ves. 

Q. Where was that meeting? 

A. At the Continental Hotel, Philadelphia. 

Q. A meeting of the directors? 

A. There was present at that meeting C. L. Craw, president; Ed- 
ward P. Ferry, treasurer ; John A. Elwell, secretary; Benjamin Rich- 
ardson, one of the directors; Mr. Shaw, of Saginaw, Michigan, one 
of the directors, and Mr. Nimms, who, I think, was a director and 
the solicitor of the company; Mr. O’Byrne, also a director. I was 
present, with Mr. Betz and several others who held no office. 

Q. Did you have any conversation with Cap-. Richardson 

2562 at the meeting, or about the time of that meeting, in the 

city of Philadelphia, or did you hear him make any remark, 

in or out of any meeting at that time, relative to how many of the 

bonds of this corporation he had then in his hands as collateral for 
his claim against the corporation ? 

A. I can only answer that by giving the history of the meeting. 

Q. Go on. 

A. The object of that meeting was for the purpose of inducing 
what we commonly termed “the Philadelphia parties to advance 
in money and notes $100,000 additional capital. About the time 
that the meeting was called it was discovered that Benjamin Rich- 
ardson had advanced money—lI mean discovered by the Philadel- 
phia parties for the first time—that Benjamin Richardson had ad- 
vanced about $100,000 and had a lease of the road. At that meet- 
ing it was insisted upon by the Philadelphia parties that we should 

have a general adjustment of exactly where we all stood— 
2563 what we had paid in and what we had for what we had paid 
in. Atthe meeting, which lasted four days, at which, cer- 
tainly at two of them, Benjamin Richardson was present, at which 
all the discussion took place, it was then agreed that the Philadelphia 
arties had advanced $122,000, for which they had two dollars in 
sonds for each dollar in money as collateral, and that Capt. Rich- 
ardson had advanced perhaps $125,000 (my recollection is that it 
was that much), and he also at the time claimed that he had ad- 
vanced $27,000 more for rolling stock, but which was thrown out of 
the calculation becausé he insisted upon holding that rolling stock 
and keeping it at a rent of $300 a month, and he had the same as 
the Philadelphia parties, two dollars in bonds as collateral for one 
dollar in money advanced; that, in other words, we both stood ex- 
actly in the same shape and same form, and that we were to con- 
tinue on in that way. 
Q. Each had the same rate of security ? . 
2564 A. Ves. 
Q. How much was it an understood thing at that time he 
claimed to have advanced in money? 

A. My recollection would be (it is a good deal confused in regard 
to that) that he claimed he had advanced $125,000 and $27,000, but 
in the discussion it was finally conceded and concluded that he had 


et sai ta * 
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advanced $125,000, and that the $27,000 for rolling stock should not 
be counted as advanced, because of his holding that for rent; so 
that it would be $125,000 at that time—about. 

Q. And the two bonds would make $250,000? 

A. Yes, sir; that would be what he was entitled to. 

Q. Then he had, according to what then took place, two bonds for 
each $1,000 of advance? 

A. Yes, sir. 

. Making $250,000 in all? 

A. Ves, sir. 

Q. And that is all it was understood he then held? 
2565 A. That was the clear, full, complete, and absolute under- - 
standing with all parties present, and the Philadelphia parties 
did advance notes and did advance on that understanding, and it 
was fully and clearly and completely understood at that time. 

Q. And Cap. Richardson was privy to the condition on which 
they agreed to make the further advance—the Philadelphia parties? 

A. He was present and took part with Col. Elwell in the discus- 
sion, and 1 r he would tear his hair out of his head half a 
dozen times at the meeting because he didn’t get it entirely his own 
way, and it was fully and clearly and completely understood at that 
time. 

Q. Mr. Ferry, do you know of his acting as treasurer of this cor- 
poration in October, 1875? | 

A. Yes, sir. 

Q. And how long after that, if at all? 

A. He acted as treasurer certainly up up till 1878. In 1878, when 

Gen. Sickles was elected president, I was elected treasurer, 
2566 but I have never yet got possession of the books. He kept 
ion of the books until very recently. 

Q. Mr. Ferry did? 

A. Yes, sir; at Grand Rapids he gave them up to the court. 

Q. If he acted up to 1878 was it by any appointment subsequent 
to the 3rd of August, 1875, or by virtue of a — 7 intment? 

A. At this 11th of October meeting the subject of his resignation 
was brought up and discussed, and it was then understood and 
agreed by all parties that the conditions of his resignation not hav- 
ing been complied with that it had no effect. 

. And. was Cap. Richardson present? 

Un —— 
And privy to all that took place? 

. Unquestionably. 

And acqui in it? 

We were all present. 

Did he make any objection? _ 

A. He may have, and no doubt did; I don’t remember particu- 
larly; but in the final settlement it was a harmonious and fair 

agreement. 
2567 Q. Acquiesced in by him and everybody else? 
A. Yes, sir; all agreed. 
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(No cross-examination.) 


Mr. Stickies: Mr. Norris is called upon to state whether he insists 
upon his objection to the examination of Mr. Kelly for want of 
notice. 


Mr. Norris, counsel, replies that he thinks he has an exhibit 
here at his rooms, in the Grand Union Hotel, and that if he finds 
that exhibit and puts it in evidence to-morrow his objection will be 
withdrawn. 

Mr. Sickles, counsel, inquires whether this exhibit is to be shown 
to the witness Kelly? 


Mr. Norris: No; it is to be identified merely and put in evi- 
dence; it is to be submitted to and identified by Cap. Richardson. 


Adjourned to Wednesday, Dec. 13th, 1882, at 1 o’clock p. m. 


2568 United States Circuit Court, Western District of Michigan, 
Southern Division. 


ASHBEL GREEN and WILLIAM Box, Trustees, Complainants, 
against 
Tue Cuicaco, SAGINAW AND CANADA RAILROAD CoMPANY. 


Before John A. Osborn, Esq., special examiner. 
New York, December 13th, 1882—1 o'clock p. m. 
Parties appeared pursuant to adjournment. 


Present: Mr. Norris, Gen. Sickles, John Graham, and Mr. Rich- 
ardson. 


J. WorDEN GEDNEY, called on behalf of Benjamin Richardson 
and Henry Day, being duly sworn, testifies as follows : 


Direct examination by Mr. Norris: 


. You reside in the city of New Vork? 
A. I reside in the city of Brooklyn; my place of business is No. 
111 Broadway, New York. 
Q. And your profession ? 
A. A lawyer. 
Q. You resided here in 1877 ? 
A. I did business here at that time; yes, sir. 
2569 Q. Were you also at that time a notary public? 
A. Yes, sir. . 
Q. (Paper shown witness.) Will you look at the paper now shown 
ou? As notary public did you take the affidavit of Mr. John A. 
lwell to that paper? 


Mr. GRAHAM: Under the instructions that are given to me I will 
take an objection to the question, as well as an objection to the in- 
troduction of the exhibit. We object to the question as incompe- 


LF 
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tent and not authorized by the order under which these proofs are 
being taken. 


A. I did. 
Q. Is that Mr. Elwell’s signature to that paper ? 


(Same objection.) 


A. To the best of my knowledge. 
— Did he swear to it before you on the date mentioned in your 
jurat ? : 

A. Yes, sir. 


Cross-examined by Mr. GRAHAM: 


Q. You knew Mr. Elwell ? 
A. Yes, sir. 
Q. How long had you known him? 
2570 A. I cannot state exactly ; I should say five or six months 
al that time. 

Q. How many times had you seen him before that ? 

A. I had met him quite a number of times, at our office and at 
court. 

Q. How did you make his acquaintance ? 

A. I was introduced to him by Mr. Richardson, if my recollection © 
serves me, or by my partner, Mr. Dexter A. Hawkins. 

Q. Are you certain as to his identity ? 

A. Oh, yes, sir. 

Q. No mistake about it? 

A. No, sir. 

Q. Do you know who drew that affidavit—in whose handwriting 
it is? 

A. I can tell you, sir. (Witness looks at said paper.) The title 
of the case and venue is in my handwriting. The remainder is in 
the handwriting of Frank A. Pollard, stenographer in our office, 
down to and including page 7; and then it is in the handwriting of 
Michael J. Kelly, another stenographer in our office. 

A. Do you keep two down there? 

A. We did, sir, for ten or twelve years. We have one now. 


| 2571 They are both court stenographers, and have desk room in 


our office. Mr. Kelly’s handwriting appears to go down to 
age 13; then at the centre of that it is in the handwriting of 
Themas S. Ri vett, a clerk in our office at that time; then at the be- 
ginning of page 14 it is in the handwriting of Pollard, down to 
about the centre of the page—this don’t seem to be paged—at the 
bottum of which is subdivision “S.” The first paragraph above 
that is in the handwriting of Dexter A. Hawkins; then follows the 
handwriting of Thomas S. Rivett down to the end of the affidavit, 
and then the jurat and my signature follows in my own handwrit- 
ing. 
6. Do I understand you to say you drew any part of it? 
A. Yes. I started the title for the stenographer, and then, I pre- 
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sume, I dictated to nim. I dictated to two stenographers ; that is 
my recollection. 

Q. Who questioned Mr. Elwell for the purpose of getting from 
him the materials which were supposed to be incorporated in this 

affidavit ? 
2572 A. I presume Mr. Hawkins; perhaps I did some myself; 
I don’t recollect about that now. 

Q. If you took any part in interrogating him, about how long 
were you engaged, or about what proportion of the affidavit would 
that involve? 

A. Mr. Elwell was in our office a number of times fora number of 
days preparing his statement in this matter and conversing with Mr. 
Hawkins and with myself. We took notes of what he said, and 
called the stenographers at times; and, finally, one day when he 
came in (perhaps it was parts of two days), stenographers were called 
in and his statements were taken by the stenographers, and that is 
their handwriting following. 

Q. What I want to know is what proportion of this affidavit were 
you present at. 

A. That I cannot say. I might have been present at the whole of 
it, and perhaps at not more than one-half of it; but Mr. Hawkins 
had the most charge of it. 

Q. Were any of these stenographers sworn—they merely acted 

as unsworn stenographers ? 
2573 A. They merely acted as stenographers taking this state- 
ment. 

They have the privileges in your office of desk room? 

A. Desk room. * N 

Q. That involved no consideration as between you and them, did 
it? Did they pay rent for the privileges ? 

A. None whatever. One has been there, say, twenty years. 

Q. So were they to do stenographic reporting without remunera- 
tion on the strength of the privilege—anything like that? 

A. No, sir; they were paid by us in our office when they reported 
for us for our priyate business. 

Q. The same as any other? 

A. Yes, sir. 


. You did not hear the stenographic notes read at the time they 


were made? They were not read; they were taken down precisely 
as the stenographer takes these, in silence ? 
A. Yes, sir; in the usual way, in silence. 
Q. You would not undertake to say that this affidavit was a cor- 
rect extension of the stenographic notes, would yuu ? 


2574 A. Mr. Elwell read that affidavit, to my recdllection, from 


beginning to end before he signed it carefully: 
Q. Did you see him read every part of it? 
A. Yes, sir; I saw him sitting there reading it for a long, long 
time. 
Q. Do you know that he read every part? 
A. I do not; I presume he did ; he had it for that purpose. 
Q. How long was he engaged ? 


— — „ 
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A. He was there all the afternoon reading that paper after it was 
prepared. 4 

Q. About how long would you be willing to state? 

A. He was in the office a couple of hours and reading it fifteen 
or twenty minutes, or perhaps half an hour. 

Q. Fifteen or twenty minutes and perhaps half an hour he was 
3 at the paper? 

A. No, sir; he was reading it. 

Q. Had he any other papers during those two hours ? 

A. I do not recollect. 

Q. _ — also any conversation with him during those two 

ours 

2575 A. The general conversation that occurs in an office. 

Q. Could you tell what proportion of those two hours, if 
1 that affidavit at all, he was engaged in overlooking 
it? 

A. No, sir; I cannot tell what part of it. 

Q. And you don’t know but what he was looking at particular 
paseagee, to the exclusion of others? 

A. I don’t know, of course. He took it in his hands for the pur- 
pose of looking at it to see if it was correct. _ 

Q. What proportion he read or how attentively he read you can- 
not state? 

A. No; of course not. 

J. WORDEN GEDNEY. 


N oo and sworn to before me this 13th day of December, 
JOHN A. OSBORN, 
Special E 


Examiner. 


Mr. Norris: I offer said paper in evidence. 


— paper is marked Richardson & Day's Exhibit 
O. 


Mr. GnAHAM: We object to the reception of Exhibit No. 12, on 

the ground that it is entirely beyond the limits of the order 

2576 under which proof is being taken here, and that no authority 
is furnished for its introduction into the case by that order. 


Mr. Norris, counsel for Richardson & Day, states that the neces- 
sity for using this exhibit grows out of the examination of Mr. Kelly, 
who himself introduced new matter relative to what transpired at 
the meeting of October 11th and 16th, 1875, at Philadelphia; and 
he now withdraws his objection to the examination of said Kelly, 
based upon want of notice, but renews an objection to the said Kelly’s 
testimony to the effect thut his testimony is without the scope of the 
authority conferred upon the parties taking Kelly’s testimony by the 
order of December 1, 1882. 


Mr. GranamM: We insist that the testimony of Mr. Kelly is com- 
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petent in consequence of the statements made by Mr. Richardson 
when on the stand, claimed to be in pursuance of the order 

2577 in question, which statements it was necessary for the parties 
I represent to contradict, and that the testimony of Mr. Kelly 

was generally competent as responsive evidence under the order. 


2578 Uwnitep SrArzs oF AMERICA, t ome 
Southern District of New York, . 


I, John A. Osborn, a commissioner duly appointed by the circuit 
court of the United States for the southern district of New York, in 
the second circuit, and duly appointed special examiner under 
orders of the circuit court of the United States for the western dis- 
trict of Michigan, dated Jan’y 11th, 1879, and Dec. Ist, 82, do 
hereby certify that on the 11th, 12th, and 13th days of December, 
in the year of our Lord one thousand eight hundred and cighty- 
two, I was attended by Benjamin Richardson and his counsel, L. D. 
Norris, who also appeared for Henry Day, assignee, &c.; Daniel E. 
Sickles, bondholder, with his counsel, John Graham, who also rep- 
resented the defendant company and B. F. Stevens, of London, and 
by the witnesses, who were of sound mind and lawful age, and the 
witnesses were by me first carefully examined and cautioned and 
sworn to testify the truth, the whole truth, and nothing but the 
truth, and the depositions were by Edward Carpenter, stenographer, 
reduced to writing in the presence of the witnesses and from their 
statements, and after carefully reading the same to the witnesses 
they subscribed the same in my presence. 

| I further certify that the reason for taking.the foregoing 
2579 depositions is that the witnesses are material and necessary 

in the cause in the caption of the said deposition named, and 
that they live more than one hundred miles from Grand Rapids, 
Michigan, the place of trial of the foregoing cause, and by virtue 
of the orders of court aforesaid and notice thereunder, all which are 
prefixed to these depositions. 

I further certify that due notification of the time and place of 
taking the said depositions, signed by Norris & Uhl, counsel for said 
Richardson and Day, was made out and served on the parties in 
interest, as shown by the affidavit of service exhibited to me and 
herewith returned, to be present at the taking of the depositions and 
to put interrogatories if he or they might think fit. 

have retained the said depositions in my possession for the pur- 
pose of sealing the same with my hand and directing the same to 
the court for which the same were taken. 

And I do further certify that [ am not of counsel nor attorney for 
either of the parties in the said depositions and captions named, nor 
iu any way interested in the event of the cause named in the said 
caption. 

In testimony whereof I have hereunto set my hand and seal, 
2580 this 13th day of December, in the year of our Lord one thou- 


he — 


sand eight hundred and eighty-two, and of the Independence of the 
United States the one hundred and seventh. 
ft 8.] JOHN A. OSBORN, 
ted States Commissioner, Duly Appointed by the Circuit 
Court of the United States for the Southern District 
of New York, in the Second Circuit. 


[Endorsed :] Filed Dec. 18, 82. Opened by order of the c’t Dec. 
20, 1882. H. M. Hinsdill, cl’k. 


2581 Exuisit“ A.” Dec. 30, 82. H. M. Hinsdill, Examiner. 


Rec d, Philadelphia, Oct. 16, 1875, of Benjamin Richardson, chair- 
man of the executive committee of the Chi., Sag. & Canada Rail- 
road Company, three hundred (300) of the first-mortgage bonds of 
said Co., of $1,000 each, the same to be endorsed on said Richard- 
son's rec pt for 2,289 bonds formerly given to me. 

EDW’D P. FERRY, 
Treas. Chi., Sag. and Can. R. R. Co. 
Witness : 


JNO. A. ELWELL, Scerctary. - 


2582 In the Circuit Court of the United States for the Sixth Cir- 
cuit and Western District of Michigan, Southern Division. 


In Equity. 
Asupe. Green and WILLIAM Bonp, Trustees and Complainants, 


v3. 


Tne Caicaco, SAGINAW AND CANADA RALLNnOAD Company, 
Defendants. 


GranpD Rapips, Micn., Saturpay, Dec. 30th, 1882. 


— pursuant to an order of December Ist, 1882. 

Appearances: T. J. O’Brien, for D. E. Sickles, Stevens, and others; 
L. D. Norris, for Richardson and Day; Francis Smith, for T. W. 
Ferry and others. 


Epwarp P. Frrry, sworn and examined in chief by Mr. O’Brien, 
testified as follows : 


Q. Mr. Ferry, you have been examined before in this proceeding, 
I believe. 

A. Yes, sir. 

Q. Have you read the depositions of Captain Richardson, Mr. 
Child, and Mr. Baney taken in New York recently ? | 

A. No, sir. 

Q. When did you arrive from Utah ? 

A. Yesterday morning. 

2588 . You came up here to-day, didn’t you :? 
A. Yes, sir. 
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Q. Have you read any part of the master’s report in this case? 

A. Yes, sir. | 

Q. Master Champlain? 

A. Ves; I read it througli hastily. 

Q. Do you recall the meeting of July 5, 1875, held, I think, at 
Fruitport, on the occasion of voting Captain Richardson one hun- 
dred additional bonds? 

A. I think I do. 

Q. 1 notice in the record book of the company of that date that 
the resolution giving this additional number of bonds was stated to 
be as “additional security for — advanced since March first, 
1875, and that may be advanced on the iron contract with the Cleve- 
land Iron Rolling Mill Company.” State, if you please, what the 
understanding was with Captain Richardson as to the money and 
the amount of it that he should advance. 


Mr. Norris: That is objected to on behalf of the counsel for Rich- 
ardson and Day, for the reason that the understanding between the 
defendants’ company and Richardson is fully contained in the reso- 
lution of the board ; parol evidence is incompetent to give any other 
understanding than that contained in that resolution ; and for the 
further reason that the testimony is outside of the scope of the order 
of December Ist, 1882, under which the testimony is taken, that 
being limited to an explanation and sustaining of the receipts found 
by the master to have been signed in October, 1875, by Benjamin 
Richardson. 


A. As I understand, the question is to state what my understand - 
ing was as to the amount to be advanced by Richardson for the ad- 
ditional security of bonds? 
2584 Q. Yes. 
A. My understanding was that he was to furnish the iron 
for the road. 

Q. The road, as you then understood it, was the first 20 miles, 
wasn’t it? 

A. Yes, sir. 

Q. You were also present, were vou not, at the meeting of August 
3d, of the same year, at which Mr. Richardson was voted 300 addi- 
tional bonds? 

A. Yes, sir. 

Q. State now, if you please, what the agreement and understand- 
ing was as a consideration for the additional vote. 


Mr. Norris: Same objection as to the last question by the same 
counsel. 


A. It was that Mr. Richardson should furnish the means te extend 
the road through to Lakeview. 

Q. What additional distance was that? 

A. My impression is now it was very nearly 20 miles additional. 

Q. State whether at that meeting or at about that time you had a 
conversation with Richardson with regard to your resignation as 
treasurer of the company. 


ere er 


ASHBEL GREEN AND WILLIAM BOND, 


Mr. Norris: Same objection by same counsel, and further objec- 
tion that it is immaterial and irrelevant. 


A. Yes, sir; Mr. Richardson said to me that he thought that ad- 
vancing as much money as he did he not only should have all 
moneys of the company in his hands as treasurer, to see that they 
were properly disbursed, but also the securities of the company 
under his control. : 

Q. To what did he refer in using the word “ securities?” 

A. The bonds of the company. 
2585 Q. Where were they? 
A. In New York. 

Q. Who had control of the bonds at that time? 

A. The treasurer of the company—myself. 

Q. Do you remember where they were? 3 

A. I don’t know that I can readily call the name of the company, 
but it is a safe deposit company. 

Mr. Norris: The Mecontic Safe Deposit Company, in the Equita- 
ble building? | 
. 2 it was the safe deposit company, in the Equitable 

uilding. ‘ 

Q. Are you now able to say how many there were? 

A. I am by having refreshed my memory as to the number. 

Q. How many? 

A. 2,289. 

State whether the 100 voted on the preceding July 5th had 
been delivered to him. 

A. I think not. 

Q. I notice in the proceedings of that meeting that you tendered 
your resignation, to take effect upon being settled with and relieved 
from personal liability, and that upon those terms the resignation 
was accepted. Won’t you state what there was in regard to that? 

A. I had endorsed the company’s notes to the amount of about 
$20,000 and furnished them with money both. I had advanced the 
company, as treasurer, from my own funds in the neighborhood of 
$10,000. I think it was $9,000 and something. 

Q. What did you do with reference to turning over the bonds to 
Richardson at that time? 

A. I gave the key of the deposit safe to Mr. Elwell, with authority 
from me to the company to have him open the safe and take the 

bonds, upon his assurance that he would see personally to a 
2586 proper receipt being made to me as treasurer. | 
Q. What, if anything, was said by Mr. Richardson or Mr. 
Elwell for him in respect to your balance and your liability? 


Mr. Norris: Objected to on the same grounds heretofore given. 


A. Mr. Richardson assured me that it should be taken care of. 

Q. Was it done? 

A. No, sir. 

Q. You produced when you were examined here in August last, 
I think, two orders, one under date of July 5th and one under date 
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of August 3d; the first directing you to deliver to him 100 bonds, 
and the second 300—accepted by you. State whether you ever de- 
livered those to any person. 

A. I have no recollection of delivering the bonds. 

Q. I mean the orders I refer to. 

A. I produce the orders; I think not. 

Mr. O’Brien: Wasn’t it Mr. Ferry that produced the orders? 

Mr. Norris: No; I think not. 


By Mr. O’BRIEN: 


. Those orders were delivered to Captain Richardson after being 
accepted by you, were they not? 
A. Presented to me by Captain Richardson and accepted by me 
as treasurer of the company; orders of the executive committee. 
Q. What was then done with them, as to whether you took them 
or he kept them ? 
A. He kept them. 
Q. I believe you were present at the meeting held at Philadel- 
phia, from October 11th to October 16th, 1875, were you not ? 
A. Yes, sir. 
2587 Q. I call your attention to a resolution passed at that meet- 
ing, appearing at pages 50, 51, and 52 of the company’s 
record book. Have you read it? 
A. I read it a few moments ago. 
Mr. Surrn: Won't you read it, so as to have it go upon the min- 
utes, Mr. O’Brien ; whatever it is? 
Mr. O’Brikn: Do you suggest that I read all this? 
Mr. Surrn: The only point would be to have it noted in the min- 
utes what resolutions are referred to. 


By Mr. O’Brien: 


Q. I want to call your attention to the resolutions appearing on 
the pages I have stated, with reference to Mr. Richardson’s being ap- 
pointed “the managing director of the company, irrevocable, and 
chairman of the executive committee, with power as such, as the ex- 
ecutive officer of the company, until such time as he shall have been 
fully repaid, principal and interest, for all moneys by him advanced 
and supplied by him, furnished to, for, or on account of said com- 
pany, and according to the terms of such payment as expressed in 
the lease or leases aforesaid, as if they were still in full force and 
continuance,” and also to the resolution succeeding that, by which 
the executive committee should have power to sell and dispose of 
the bonds authorized to be issued for the purpose of construction 
and equipment, for such prices and on such terms as they, might 
deem for the best interests of the company, and also to sell the un- 
subscribed stock, and that the president of the company, Mr. Rich- 
ardson, and William J. Kelly were appointed as such executive com- 
mittee. Do you recall those proceedings ? 

A. I do, generally. 
2588 Q. I now call your attention to Exhibit C 9 of the evidence 
taken before Mr. Champlain, the master in this case, and at- 


nds, 
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tached to other exhibits offered by you, and ask you in whose hand- 
writing it is. 

A. My own. 

Q. And the signature to it? 

— . —— 

5 art of that exhibit purports to be a copy of another r. 
Is that the one that was first ‘i hed by — — 2 1 

A. At this meeting at Philadelphia. 

Q. When was that exhibit — by you, with reference to the 
resolution which I have read from the record and referred to, whether 
before or after ? 

A. After. 

Q. Do you remember the circumstance of its being signed? 

A. I think I remember its being prepared and signed. 

Q. What was your understanding at that time as to whether Mr. 
Richardson held the 400 bonds voted to him July 5th and August 
3d, as pledgee ? 

Mr. Norris: Objected to on the same ground given heretofore by 
the same counsel, and for the further reason that what his under- 
—— was is entirely immaterial and irrelevant to any issue in 

is case. 


A. My understanding was that Mr. Richardson stood right in my 
shoes as the custodian of the bonds by taking them into his posses- 
sion and giving me the receipt. 

Q. Did you know at that time or was any claim made by him that 
he had separated 400 of them and taken them into his possession as 
pledgee? 

Mr. Norris: Objected to for the same reasons last above given; 
incompetent. e 


2589 | E. P. FERRY. 


Read over by the witness and by him subscribed and sworn to 
before me this 30th Dec., 1882. 
H. M. HINSDILL, 


; Gen Ex’r in said Cause. 
A. No, sir. 
Mr. O’Brien: You may cross-examine, Mr. Norris. 


Cross-examination by Mr. Norris: 


Q. How long was Mr. Richardson present at the meeting of Au- 
gust Sth, concerning which you have testified ? 

A. Do you mean at Fruitport? 

Q. I think it was at Muskegon ; Iam not positive as to that. You 


might look at the date in the book. 1 
Mr. O’Brien: You have those dates mixed, Mr. Norris July 5th 


and August 30. 
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By Mr. NRRIS: 


Q. The meeting of August 3d? 

A. The meeting of August 3d was at Muskegon. 

Q. How long was he present at that meeting, if you remember ? 

A. Well, I should say from 3 to 4 hours. 

Q. You delivered the key to Mr. Elwell to the trunk in the Me- 
contic Safe Deposit Company, in the Equitable building, in New 
York, containing the bonds. You must have delivered it to him 
after Mr. Richardson had left Muskegon ? 

A. Yes, sir. 

Q. You accompanied the delivery of the key to Mr. Elwell, didn’t 
you, with a written order on the Mecontic Safe Deposit Company? 

A. Yes, sir. 

Q. Which I found and put in evidence? 

A. I didn’t know that you had it in evidence, but that is my im- 
pression. 

. You requested Mr. Elwell to have Mr. Richardson go and 
verify the bonds and show you a proper voucher showing that fact ? 

A. I requested Mr. Elwell to see that they were counted. 
2590 Q. It is in evidence that Mr. Elwell requested Mr. Rich- 
ardson to have this Child and Baney statement prepared. 
Notwithstanding your resignation of August 3d, 1875, you continued 
to act as treasurer, did you not, until you were re-elected, in 1876? 

A. Well, [ hardly know how to answer that question, Norris. 

Mr. O’BriEN: Wasn't he re-elected in October? 

Mr. Norris: No, sir; in January, 1876. 

. You don’t know whether you did or did not? 

A. No, sir; I hardly know how to answer that question. 

Q. You have stated that Mr. Richardson, as chairman of the ex- 
ecutive committee, gave you a receipt in your official capacity as 
treasurer, and that he stood in your shoes? 

A. In the custody of the bonds; yes, sir. 

Q. Then you were acting as treasurer, were you not? 

A. Yes, sir; so far as relieving myself to that extent of the cus- 
tody of the bonds. 

Q. You had relieved yourself of the custody of the bonds August 
3d, 1875, had you not, by this order? 

A. I think not; until that receipt was given I didn’t think I was 
relieved of the custody of the bonds. 

Q. Well, they had passed out of your personal control by that 
order; as matter of fact they were taken from the Mecontic Safe De- 
— Company some time in August and removed to another bank 
y Mr. Richardson? 

A. Yes, sir. 0 

Q. Do you claim that you had any control over them as treas- 

urcr—any official control over them—in October, 1875 ? 
2591 A. I had passed them to Mr. Elwell, giving him an order 
for those bonds. 
2. Did you not have some of these bonds in your possession 
in Philadelphia after the date of that receipt which Benjamin 
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Richardson gave you as chairman of the executive committee ? 
Were not some of them delivered to you for distribution amongst 
the parties there, and didn’t you distribute them to the parties, as 
treasurer ? 

A. I think not. 

Q. Sure of that? 

A. I think not. 

Didn't you give Mr. Bates 200 bonds that he had voted to him 
there as bonus—collateral ? 

A. I think not. 

Q. How did he get them ? 

A. I cannot say. I don’t think he got them from me there at 
Philadelphia. 

Q. And you don’t think any of them were delivered to you by 
Captain Richardson for that purpose? 

A. At Philadelphia? 

Q. At Philadelphia. 

A. No, sir. 

. Since the execution of the order upon the Mecontic Safe Do- 
posit Company to Mr. Richardson. and since the execution of the 
receipt given by Mr. Richardson to you have any of those bonds 
come * your actual custody and possession covered by that 
receipt 

A. Not that I know of. : 

Q. 3 did the bonds tliat you produced and surrendered come 
rom 

A. They were bonds that I brought home from New York in— 
a give the exact date without looking, but it was early in 

Q. Before the receipt and order? 

A. Yes, sir. 

Q. Then at the time you turned over these 2,289 bonds to Mr. 
Richardson you didn’t turn over all you had of the company’s 

bonds? 
2592 A. No, sir. 
Q. But you had then the bonds, as you have explained it, 
in your possession and surrendered them finally? 

A. Yes, sir. : 

Q. Did 75 per cent. of the original subscription to the stock of this 
company come into your hands? 

A. No, sir. 

Q. Or appear anywhere on your books? 

A. No, sir. 

Q. Have you any knowledge that any portion of it was ever paid 
to the officers of the company ? 

A. I have by the statement of the former treasurer, Mr. Bristow, 
of Providence. 

Q. Does that statement appear on your books in any way as treas- 
urer ?- 

A. I think it does, sir. 

Q. Simply as his statement? 
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A. Simply as his statement. 

Q. No account was made by the former treasurer, settling his 
books and turning over his assets into your hands, that came on 
your books or is among your vouchers, to your knowledge ? 

A. I think all the statement of the former treasurer is on my 
books. 

Q. All there was made? 

A. Yes, sir. 

Q. And you transcribed it simply as his report ? 

A. Certainly. 

Q. Who produced this Child and Baney certificate of the number 
of bonds accounted—there in New York on August 20, 1875? 

A. Mr. Elwell, to my recollection. | 

Q. He was secretary of the company ? 

A. Yes, sir. 

Q. And you and Mr. Elwell together prepared the receipts ? 

A. I prepared them myself. 

Q. From the receipt which he produced ? 

2593 A. Frum the statement of account. 

Q. I see, Mr. Ferry, that you are mistaken about not hav- 
ing received any bonds at Philadelphia, in looking at that (handing 
wiiness a paper). 

A. It may be. 

Q. The paper which I show you is in your handwriting, is it not? 

A. Yes, sir. 

Q. And signed by you as treasurer of the company ? 

A. Yes, sir. + is 

Q. That is merely that you agree to reduce your receipt to that 
amount? : 

A. Yes, sir. 

Q. What was the object of your receiving 300 of the chairman of 
the executive committee, who had previously received them of you 
as treasurer? What was the object of having those bonds in your 

ion as treasurer ? 

A. I don’t know lat I could explain that without further thought 
and further knowledge of the transaction. It is a good many years 
ago. 

Question. My understanding is that those were bonds that were 
delivered to those parties under that resolution right then and 
there—the 200; that you carried home the 100 with you back to 
Michigan. Mr. Elwell went to New York and got them from Rich- 
ardson, and he gave that receipt to Richardson, having previously 
given you a — for 2,289. Whether it would be proper for you 
to receipt back whatever you might have got from him for another 
purpose. That is my understanding of it; still I may not be right. 

A. I don’t recollect at the present time delivering any bonds to 
the Philadelphia parties. 

Q. This paper, I see, is witnessed by Mr. Elwell. This is your 

signature and that is Mr. Elwell’s signature also, is it? 
2594 — Yes; that is my signature, and I think that is Mr. El- 
well's. 


his 
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my 


er 


Ve 
g 


Mr. Norris: To be attached and marked as an exhibit. 
(Marked Exhibit A of this date and hereto annexed.) 


Q. Looking at that paper, where apparently you sign as treasurer 
of the Chicago, — & Canada — far receipt for bonds 
received of the chairman of the executive committee, what do you 
think now as to whether you continued to act as treasurer, notwith- 
standing your resignation ? | 

A. In that particular I did—in signing that name as treasurer ; 
and I think if you will look at my resignation it was based upon 
certain conditions. 

Q. Which were never complied with, and the result, as I contend, 
was that you were never out of office. They contend, on the other 
side, that you did go out for a little while and then came back with- 
out any election. That is all. 


By Mr. O’Brien : 


Q. You have stated, in answer to Mr. Norris, that Col. Elwell was 
the secretary of the company. State. whether he was acting in any 
other capacity in the affairs there. 


Mr. Norris: In August, 1875. 
2 I always understood him to be a representative of Mr. Rich- 
ardson. 
Q. Didn’t he, as a matter of fact, look after Mr. Richardson’s in- 
terests ? 


Mr. Norris: That is all under the same objection as heretofore. 
A. Yes, sir. : 


Mr. O’Brien: That is all. 
E. P. FERRY. 


Read over to the witness and by him subscribed and sworn to be- 
fore me this 30th day of December, A. D. 1882. 
H. M. HINSDILL, Gen“ Ex. 


2595 E xRHInr A A A. Jan. 5. K. J. 


692 8TH Ave., New York, August 20th, 1875. 


Dear EL. L.: Got a copy of McChesney’s letter from Elwell to- 
day and one from him ; hot weather here. I write this in Stern’s 
office. I run; and sweat-streams run of- my finger ends to-day, and 
like a drownded rat; twice to this office and he out; had wrote for 
me and appointed the hour, but he was not here. Old Jackson re- 
moved deposits, so have I, to-day. Child’s and Kelly’s clerk helped 
count and put them in 3 tin boxes, locked up. I marked my 400 
labels on each, the property of B. Richardson ; also wrote McChes- 
ney and will be copyed to-night. I fear he has robbed us; no more 
iron or money while he holds his position, and I will trust Craw 
will coax him to return for a big conference and to leave bonds 
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with Kelly’s banker. Kelly says just deposit them in the name of 
Eugene Kelly or in the name of the road at Consolidated Bank, 
London, England. I send quarry account from Johnson ; see nice 
bill, Finkbine. I have sent for the Sterns & I am overdrawn and 
still give him $5 more. Send on Fox chattel mortgage, and 
2596 I shall want an order from me on drug chattle. I told him 
I had transferred it and I did on paper to you. He wants to 
pay part only and int. More when I get a chance. I hope you 
may send for Harry. 
Kind regards. 


Yours truly, B. RICHARDSON. 
2597 
oe AC 
Col. Jn. A. ELwett, 
Saint Louis, 
Michigan. 


Exhibit “A A A,” marked as hereunto. H. M. Hinsdill, gen’l ex. 
Exhibit A A A. K. J., Jan. 5. 


2598 Exuinit B B B. Jan 5. K. J. 


692 E1ant Av., N. Vonx, 
Nxw York, August 14th, 1875. 


I write this line in Russel’s office. He sujests that in our freight 
bills we put in the corner vignette of myself; in under it Capt’n B. 
R., lesee. What do you think of it? He says it would give a tone 
to its owner and. look well in the bill. I arived this morning. A 
lot of letters and one from McChesney; had. sold just to cover 
Sickies, or, rather, he says I have sold to General Sickles bonds at 70 
gold, equall to 873 gold, and he binds himself to take up our note of 
$100,000 and return the 250 bonds as collateral, and says it will hel 
him to sell more now. Mark you, he does not say how many bonds 
is sold altogether or expenses. I am more and more decided that 
he should be settled with as soon as possible; that Craw and secre- 7 
tary should write; glad he had settled note, but bonds sold too low, 
and that his services here to sell bonds could, as you think, be made 
more available. Another and most important thing is, what cou- 
pons was left on the bonds and what araingement as to the interest 

when it should be paid. If he was here and the bonds in 
2599 English bank I could then write and make contracts with 
‘Sickles and others to go on and sell the bonds. You must, 
if sharp, see a good deal in these few remarks. You forgot to read 


DX. 


the new lease to me. I would rather have stoped for another train. 
I hope you have read and well analized it, and be careful to cover 
all.roads and everything invested or may hereafter be invested, 
layed on, or attached to said road to Lakeview, and all that is or 
may be made easterly of Saint Louis, including grading already 
done or may hereafter be done, including the iron Bridge, when de- 
livered to said road, as well as the company’s present equity in it; 
all her charters, rights, subsidys, and all things of whatsoever na- 
ture they may —. This, I hope, will be done up without delay. 
Nims, I hope, will be better. I believe he is a trump. What I want 
is every bond in my hands. I have done much to-day. Called 
Sickles ; not in or I would have demanded the bonds. You and Craw 
give me an order for them. If he should refuse a chatt with 
elly & Co., and I believe if I can get the bonds, all to his satisfac- 
tion, I shall be helped, but not with half somewhere, no one knows 
wher-. Show Craw the importance the stronger my fortifica- 
2600 tion is built on all sides the more good I can do all up 
pee Michigan, as well as abroad, and I intend to do it. 
I taked bonds to Michigan Car Co. and to Lee’s in Buffalo and others 
on my way when I can tell them exactly how they stand. I hope 
you will have sent an order from Ferry to get the bonds or that you 
found the other. I want Bryant to make me a plain, narrow map 
to show Blue tide water, New York; Blue Lake, Michigan, and onl 
a few of the principal names of towns and names of roads from N. 
York to Chicago on a long strip, to carry in a stiff envelope in my 
pocket, ready to discuss bonds at a moment’s notice, and to acom- 
pan it I want a carculation in figures the value of freights on the 
ands; no misrepresentations, but a low estimate of the number of 
car-loads, say 1 mile each side of the track, and certified by old sub- 
stantial lumbermen in Saginaw, their names attesting to the figures, 
that and this map must tell, and each road a different colour, at as 
early a day as possible, for I am in earnest, and, as Lord Nelson, 
England expects every man to do his duty, and so does Capt'n Ben. 


(See cut.) 
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2601 
Three G EN 
6:30 p. m. 
Col. Jonx A. E:wett, 
Eastman House, 
St. Louis, Michigan. 


Exhibit B B B. marked as hereunto. II. M. Hinsdill, gen’l ex’r. 
Exhibit“ B BR“ Jan.5. K. J. 


[Ou back: ] What a hard, hot week I have had; sweat a pailſull a 
rheumatism. If Wortly complains of my letters, tell him to let you 
see it. 


2602 Exaipir CCC. Jan. 5. K. J. 


6921 rn Ave., New York, August 28th, 75. 


FnikxD Etwet: No doubt but as soon as you receive this you 
will see Capt’n Craw. He stayed at my house last night and left for 
Philadelphia at noon, and for the West to-night with a Phila. gent 
who is a director in our company, and you are to have a stock- 
holders’ meeting at Saginaw, as Sickles’ order or powers of revocat- 
ing McChesney is all wrong; they must resite the creation resolu- 
tions; it must read thus: On the — day of ——, 1872, it was resolved 
by this board, apoiuting J. H. McChesney, the agent, to sell 2,500 
bonds of this company in Europe, and to apoint agents under him, 
and this 1 day of Sept., 1875, itis resolved and inacted by this board 
that all the said powers so granted to McChesney be, and is hereby, 
revoked, and similar to this it must recite the authority in which he 
was created, and must also recite the authority by which his powers 
are revoked, and say it is further ordered that the president and sec- 
retary shall syne the same and place the oficial seal of said com- 

ny; and Sickles has drawn something such as he wants 
2603 it must be similarly through the directors ordering me to 

and receive his two notes of 100,000 each and receive 

bonds. I realy hope it will be done right, acording to law. I 
have sent you, by Craw, McChesney’s, Powers’, Ferry’s 2 notes, 
Sickles’ gold note, quarry pay roole and weekly statement, and 
Mike’s letter, to say he wants to draw for more money. Now, I stop 
right short; let them do their worst and best; the men must do as 
others do, take a part till the time comes around to get mon 
Mike at quarry. I wrote and told Johnson to-day that we cou 
not pay more, and that Kelly had stoped me from drawing any 
more, which he left orders — — I was not to overdraw any | 
more. ‘I saw the men in Broome St. to-day; he says will pay the 


ee — * oe ae oe eS * 2 * 
* / ee 2 3 : ft ee ee * N 
* ay a; 8 a * 47 Wen 5 2 ele) e ‘ x 
, x . E 0 eit? in ee ee 
so ey i j 5 
P ee 
A ‘ 
¥ 
ae 
ee 


1212 BENJAMIN RICHARDSON 4 HENRY DAY, &¢., vs. 


interest if I will extend the mortgage. I told him I had no such 
understanding with you, and left him. What shall I do about -—. 
I hope you got the list of real estate given to me while in bed sick 
by Craw and Stephens; it has not got the piece he deeded to me on 
it at all. I do not see that you can hold a legal meeting without 
Nims’ or Ferry's presence. Eastman —— to be elected a di- 
2604 rector. Last night I sent all the papers for locomotive, and 
hope you will pay strict attention to getting cheap freight for 
her from Chicago to our road, and that Chappel will pick out a com- 
plete one. No doubt but McChesney has turned that note to Sickles as 
a gold note. It is shamefull. Vou drop John Worthy a postal card; 
tell him it is not possible to send any more money to quarry. You 
spoke about bonds. I have a paper certified that all the bond- 
were counted and cts. by Childs & 2 I notice in yours of 23d 
that they have comenced hauling: the bricks at Alma that is right. 
I gave you some ideas as to the roof, and cts.; hope you got it. I 
notice you talk of commissioners to change the road ; that will be 
nice to have depot stand on my own land. I notice 110 for print- 
ing. It is terrible. I have the photograf —— 
I notice you have the searches on Saginaw lots under way. 
I hope Kelly will return home to-morrow to get him to honor 
my checks. This delay of McChesney is very bad, but at 1 
o’clock last night I had Craw write him a good letter to come on 
here and sell here and help him along. I notice your men 
there about the bridge finishing in Saginaw, and I spoke to 
2605 Craw about it and he is going to see some of them, but he 
will have to return here with Philadelphia man, and you 
must fight along alone, for he must be after funds. I-hope we ma 
be able to pay those people interest in Philadelphia. You do all 
you can to talk to the party, as you will see him. You will soon 
have a barrel of black oil there and you don’t want any other. I 
have sent engine directions last night. I notice you — the 
73.33 paid safe co’y. Change Riverdale to Chantry. I notice you 
have shingles from there. Supose you send Craw’s mortgage and 
you acknowledge here some time. You cannot loose time with it 
there. Harry ought to be out there before this. In yours of 24th 
you say a good deal about bonds, but all is right, as I have them safe 
in the Park Bank vaults and counted a few bundles, all 50 each, ex- 
cept one, and that was 29 in it, and they certified as I dictated what 
to write is all O. K. Do you want emory or emory paper and what 
No. do you use? All go by Nos. 


2606 
U. 8. 
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Col. J. A. ELwEL L., 
Saint Lewis, Michigan. 
Eastman House. 
len, 08 CCC, marked as hereunto. H. M. Hinsdill, gen’l ex r. 
ExhibitC CC. Jan.5. K.J. 
2607 Exninrr D D D. Jan. 5. K. J. 
New Yorx, August 2104, 1875. 


J. A.: I got yours this morning of August 19th. I hope you k 

a copy of Ferry’s books as you went over them, particular the 
amount of bonds in New York and names of all the partys who 
have any of them. If not I shall feell disappointed. One thing is 
certain, you and I have to work, dig, or die, and the grave is not yet 
dug for either of us, and perhaps the . is yet unborn. I 
have written you every day; yesterday that I had secured bonds, 
but this day Old Hickory Jackson was supreme. He sweat a thou- 
sand streams and removed the deposits from one big wigwam to 
another, but my old predesor Jackson moved his so that they never 
came out. Not so with Capt’n Ben., for if he succeeds in getting 
those from the now aparent big mogull, McChesney, in London, or 
rather traveling in Switzerland, then in due time will our bonds 
shine. I have not yet been to Broome St. Interest all the week en- 
gines and bonds. Had inuch trouble to get bonds on that order; 
lawyers wanted it sent back and altered. I fought till I got my 

bonds on my back, followed by 3 men. Was it a bond 
2608 sion or not? Ben’s heat will be seen to for bills next week. 

I want to know exactly how many bonds was in New York. 
Nails and flour to Harlem, and flour 692 to-day. 4 barrels and lots 
more things. Goods and door for St. Louis, I guess, are lost; a big 
time on that. I send you copy McChesney. 

Yours ever, B. RICHARDSON. 


Remember I ain the bona fide treasurer, as the resolution passed 
was when the books was examined and found correct; that was done 
and books right and B. R. in power. 

My not syning 2 notes has nothing to do with notes, as that was 
never asked for. As to books he can keep them if he like. I am 
receiver, advancer, head cook and bottle-washer, as well as in charge 


of the codfish in the misson-top. 
Yours, — B. R. 


ASHBEL GREEN AXD WILLIAM BOND, a., kT AL. 1218 9 
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U. S. Postage, New York, 
[ Vignette. ] Aug. 21. 
Three (3) cents. 


Col. Joun A. ELwEIL I,, 
Eastman House, 
Saint Lewis, Michigan. 
Exhibit “DDD,” marked as hereunto. H. M. Hinsdill, gen’! 


ex’r. 
Exhibit D DD. Jan. 5. K. J. 


[On back:] From B. R., Aug. 14, 75. On sale of bonds by 
McChesney to G’l Sickles, &c. 


2610 In the Circuit Court of the United States for the Sixth Circuit 
and Western District of Michigan, Southern Division. In 


Equity. 


ASHBEL GREEN and WILLIAM Bond, Trustees and Complainants, 
vs. 


Tue Cuicaco, SAGINAW AND CANADA. RAILROAD Company, De- 
fendants. 5 


GRAND Rapips, MICHIGAN, 
FRIDAY A. u., January dth, 1883. 
Joun A. ELwe ct called for further examination under the order 
of December first, 1882, having been previously sworn and testified 


as a witness. 


— by Mr. O'Brien, solicitor for D. E. Sickles, Stevens, and 
others. 

L. D. Norris appearing for Richardson, Day, and Philadelphia 
parties. 


Q. Col. Ellwell, you are the same gentleman who has been pre- 
3 sworn in this case once r twice ® 

A. Iam. 

Q. I believe you were present at the meetings of July 5th and 
August 3rd, at Fruitport and Muskegon, respectively, 18757? ° 

A. Yes, sir. 
2611 Q. Your attention has been already called to what occurred 
and upon what consideration and terms the resolutions were 
8 these dates giving to Mr. Richardson additional bonds? 
Ves, sir. 


Mr. Norris: He has already testified concerning that. 


7 
oe 


Q. After the meeting of August 8rd, what can you say as to 
whether Mr. Ferry delivered the keys of the trunk, in New York, in 
the Mercantile Safe Deposit Company’s vault, containing some of the 
company’s bonds? 

A. I recollect that after that meeting the key to the vault or a ke 
said to be the key to the vault was delivered to Mr. Richardson ; 
saw it in his possession. 

Q. By whom was it delivered ? 

A. By Mr. Ferry. 

. You say after the meeting; how long after, as to whether it 
was the same day or later? 

A. I think it was immediately after the adjournment of the meet- 


ing. 

6. Mr. Ferry has testified here , 

A. (Interrupting.) Will you allow me to make a continuous 
answer ? 

Q. Yes; go on. 

A. My recollection is that Mr. Richardson and myself started from 
Muskegon to Grand Haven, Mr. Ferry’s place of residence, after the 
adjournment of the meeting. It was either at Mr. Nim’s office or 
Mr. Ferry's, where this directors’ meeting was held, or immediately 
after our arrival at Grand Haven, I am not certain, but it was 
simultaneous with the meeting that he obtained it. 

Q. Mr. Ferry has testified that there was an undertaking by Mr. 

Richardson and by you in his behalf that the advances that 
2612 he had made and the obligations which he had assumed should 
be paid. Do you remember that? 

A. Paid to Mr. Ferry? 

Q. Should be paid and he relieved from liability. 

A. Yes; there was a statement made by Mr. Ferry at the time of 
holding the directors’ meeting at Muskegon, at which meeting and 
prior to the holding of the directors’ meeting Mr. Richardson had 
expressed a desire to be made treasurer of the company and to ob- 
tain custody of the bonds. Mr. Ferry, yielding to his request, offered 
to tender his 8 as treasurer of the company, consenting to 
the election of Mr. Richardson, conditioned that he should be re- 
lieved from certain obligations that he had made for the benefit of 
the company, to wit, the endorsement of certain notes held by the 
First National Bank of Grand Haven, and also conditioned that his 
books of account should be duly audited and approved, and, if found 
correct, a report of that kind should be made by the committee 
that he would surrender his office. That was the purport of the 
agreement. 

Q. After that meeting, during the same month of 1 ou had 
correspondence with Mr. Richardson, hadn’t you, in New York? 

A. Yes, sir. 

Q. Did you receive some letters from him? 

A. Yes, sir. | 

Q. I call your attention to one written on the 20th of August, and 
ask if you have it with you? 

A. Yes, sir; I have. 
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Q. Will you please produce it ? 
(Witness produces letter.) 


Q. In whose handwriting is that letter? 
A. It is in the handwriting of Benjamin Richardson. 
Q. When was that received with reference to its date ? 
2613 A. I think about the 22nd. 
Q. By due course of mail? 
A. Yes; by due course of mail; it is postmarked on the envelope, ] 
and all as I received it. 


Mr. O’Brien: I offer it in evidence. 
Mr. Norris: With the envelope ? 
Mr. O’Brien: Yes; just as it is. 


(Letter marked Exhibit “A A A,” of this date.) 
| (After the examination began Mr. Kingsley, representing Mr. Nel- 
9 son and Nelson & Soule, appeared.) 


Q. Have you another letter received from him dated the 2lst of 
August? If so, produce it. 
A. Yes, sir. 


| (Witness produces another letter.) 
; (Letter marked Exhibit B B B,“ of this date.) 


Q. Both of these exhibits have memoranda on the outside—on 
| the envelopes ? 4 
i A. One refers to the payment of $73 and something to the Mer- 
G cantile Trust Company. : - 4 

Q. All I care to ask you is whether the whole of these letters is in 
the handwriting of Mr. Richardson. 

A. Yes; that is all in the handwriting of Mr. Richardson and 
that is also in the handwriting of Mr. Richardson with the excep- 
tion of B. R., August 23, 1875,” on Exhibit “A A A.” 

q Q. Have you still other letters of about that date? | 
A. I think I have some; yes; I have one of August 14th here 
reſerring to bonds, and one August 28th. 
Q. (Letter dated August 28, 1875, produced.) In whose 
2614 handwriting is this? 
A. That is in the handwriting of Mr. Benjamin Richardson. 


(Letter marked “CCC,” of this date.) 
Q. I now offer a letter dated August 14th, 1875. Whose hand- 


writing is that—the same ? 4 
A. Mr. Benjamin Richardson; yes, sir. | 2 
Q. The memoranda on the envelope and all? . 


A. I have not examined that. The memorandum in pencil is Mr. 
Richardson's; the other is mine. 


(Letter marked Exhibit “ D D D,“ of this date.) 


Q. Have you seen the receipts which have been put in evidence 
before the master, J. W. Champlin, given by Mr. Richardson to Mr. 
Ferry, at the Philadelphia meeting, and I think dated 


* 


Mr. Nonnis: It is not dated. 

Q. Have you seen it? 

A. My best recollection is I saw it at Philadelphia. 

Q. I mean to-day, since it has been put in evidence. 

A. No, sir. 

Q. When was that signed with reference to your going over to 
New York to see Mr. Richardson, as to whether it was signed while 
he was at the meeting and before he went home? 

A. Before he went home. 

Q. State whether you brought any bonds back from New York to 
Philadelphia at that time. : 

A. I brought from New York to Philadelphia three hundred bonds 
of the Chicago, Saginaw and Canada Railroad Company. | 

Q. How did you obtain those? 

A. I went with Mr. Richardson to the vaults of the Park 

2615 Bank and took from the bulk of bonds there three hundred 

to Philadelphia, Mr. Richardson and myself traveling to- 

gether on the train. These bonds were to be used for the purpose 

of handing the Philadelphia parties their proportion of such amount 

as they had agreed to advance for thé company, of which Mr. Beta 
obtained two hundred. 

Q. When you reached Philadelphia what did you do with them? . 

A. I placed them in the care of the cashier of the bank ; I don’t 
remember the name of the bank; I was introduced by an acquaint- 
ance to the cashier. He promised to take care of them. 

Q. Mr. Betz received two hundred of them ? 

A. Yes, sir. 

Q. What was done with the other hundred? 

A. The others were handed to Mr. Ferry. When I brought these 
three hundred bonds from the bank up to the Continental Hotel, 
where the meeting was held, I handed the whole batch, the three 
hundred, to Mr. Ferry, and he took in my presence from the batch 
of three hundred two hundred bonds, counted them, and gave them 
to Mr. Betz. 

. He gave you a receipt, didn’t he, for the three hundred as 60 
many received from Mr. Richardson ? 

A. I think he did, but my mind is not clear; my impressions 
are that he did; I thought that was so, but I was not quite certain. 

Q. Did you have any conversation with Mr. Richardson before 
this Philadelphia meeting with reference to his four hundred bonds, 
or at the meeting, the four hundred bonds that had been voted to 
him? 

A. Only in a general way on our trip to Philadelphia. 

Q. State what it was. 

A. Well, the understanding was that the Philadelphia parties 

| were only to receive bonds at fifty cents on the dollar or two 
2616 bonds for every dollar advanced, and he spoke of his having 

a greater number of bonds than they had received, as he 
understood it, and a greater number of bonds than they would re- 
ceive after getting these two hundred, provided they advanced 
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$100,000. He thought it was not best to say anything about that, 
about how many bonds he had. 
JNO. A. ELWELL. 


Read over by the witness and by him subscribed and sworn to 
before me this 5th day of January, A. D. 1883. 
H. M. HINSDILL, 
Master and Ex. in said Cause. 


2617 Statement of Col. J. A. Elwell as to Eight Notes. 


In the Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


AsHBEL GREEN and WILLIAM Bonn, Trustees and Complainants, 
v8. 
Tue Cnhicado, SAGINAW AND CANADA RAIL ROAD Company, De- 
fendants. 


Q. You have noticed that the master has considered as having 
gone into the construction of the road some $16,000, in what are 
called eight notes, that were turned over to you by Mr. Erwin, the 
receiver? 

A. Yes, sir. 

Q. State whether that amount was received from that source. 

A. No, sir. : 

Q. State what amount was received. 5 

A. There has keen realized from the notes handed to me by Mr. 
Erwin, the receiver, the sum of—a little less than $7,000. The bal- 
ance of the notes have been returned to Mr. Erwin, except some few 
I have in the hands of an attorney at Lakeview, Mr. Rerdon, and 
two other notes, of nominal value, $500 each, one of which was a con- 
ditional note, were handed to my attorney, Mr. Lewis, of Greenville, 
: for the purpose of entering a suit for the recovery of the pay- 
2618 ment of one of those notes at Stanton. What has become of 

them I don’t know; they are in the hands of the court, I 
guess, or the attorney; they were returned to him. 

Q. Were they collected ? 

A. No, sir; nothing realized on them. 


Q. Are you able to state any more definitely the actual amount 


received from that source? 

A. No, sir. 

Q. What amount was charged to you as having been collected at 
the time the receiver issued certificates to you? 


A. $6,560.30. 
JNO. A. ELWELL. 


Read over by the witness and by him subscribed and sworn to 
before me this 5th day of January, A. D. 1883. 
| H. M. HINSDILL, 
Master & Eyr in said Cause. 
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BOND, 40, 
Cross- examined by Mr. Kst. xv: 


. Speaking about this sum collected on the eight notes, you 
— 9 the sum that you collected, not that any other parties col - 
ec 

A. No, sir; they could not have collected them without my 
knowledge, the notes being either in my possession or in the pos- 
session of the attorney. 

Q. How many notes did you ever have possession of, all told? 

A. Nearly $16,000, or thereabouts; call it $16,000; perhaps 100 
or more notes; I could not tell. 

Q. Aggregating about $16,000? 

A. Yes; nominal value—par value. 

Q. Of those you collected this sum stated ? 


A. Yes, sir. 
JNO. A. ELWELL. 
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Read over by the witness and by him subscribed and sworn to 
before me this Sth day of January, A. D. 1883. 
H. M. HINSDILL, Gen!“ Ex. 


(It is understood that the above evidence is taken provisionally 
and to be written out in conjunction with the deposition of the re- 
ceiver hereafter to be taken.) 


[Endorsed :] Evidence of Elwell. Jan’y 5, 83. 
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“ScHEDULE A.” 


1883. 
May 10 


June 1 


June 29 


1883. 
June 7 


| Receipte : 
Received from H. M. Hinsdill, master, being 
of purchase price from sale of Chi., Sag- 
naw and Canada R. R. Co., the sum of 
Received from H. M. Hinsdill, as master, bal- 
ance of purchase price from sale of Chicago 
& Saginaw & Canada R. R. Co., the sum of 
Received from D. D Erwin, receiver of Chi- 
cago, Saginaw & Canada R. R. Co., & paid 
by him. as such receiver, into court upon his 
discharge, the sum of. ond 


Disbursements : 
Paid John A. Elwell in person, as trustee of 
the estate of Jno. C. Stowell, and being full 
ment of 8 “receiver's certificates” of 
.00 each, numbered from 237 to 244, in- 
clusive 
Paid Jno. A. Elwell for Catharine Elwell in 
full t of 10 “‘rec’r’s certificates,” num- 
bered { hon 167 to 176, inclusive............ 


Forward 3 


350,000 00 


1,359 83 


ED — | 


5,000 00 


401, 350 83 


1120 
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1883. 
June 7 


1883, 
June 8 


14 12 


1883. 
June 12 


2620 Am't bro’t forward ......-.-..-.... 9,000 00 
Paid Jno. A. Elwell for 86 “ rec’r’s cer- 
tiflentes“ issued to him as follows: 6 certifi- 
cates, Nos. 13 to 18; 25 certiticntes, Nos. 37 
to 61; 4 certificates, Nos. 161 to 164; 51 cer. 
tificutes, Nos. 62 to 112, @ $500.00 enen 43,000 00 
52,000 00 
Interest on above to June 6, 5mo’s6 days, @ 8 % 1,802 84 
53,802 84 
Paid F. A. Nims, sol’r for compl'ts, as directed 
in decree of May 3d, 1888 1,660 97 
Paid Norris & Uhl for 4 certificates issued to 
Benj. Richardson, Nos. 192 to 195..........| 2,000 00 
Int. on above to June 6—-——- -- 60 34 
Paid cashier Old Nat. Bank for 66 certificates, 
Nos. 19 to 35, inclusive, and Nos. 113 to 160, 
inclusive, being part of those originally ia- 
sued to Jno. A. Elwell, & by him endorsed 
to D. E. Sickles; also 11 certificates issued 
to D. E. Sickles, in all 77, @ $500 00______. 38,500 00 
Interest on above to June 6tuü 1,334 79 
—— cncnumemonen ---| 97,367 94 
2621 ig 97,367 94 
Paid Norris & Uhl, gen’l exam- * ; 
iner’s fees, on ac. of Canton Bridge 
Co. and B. Richardson 400 15 
Paid T. J. O’Brien for gen’l examin- 
er's fees, account of D. E. Sickles. 14 40 
Paid Francis Smith gen’l examiner’s 
fees, ac. of T. W. & E. P. Ferry, 
P. Sawyer, & H. Hodgdon........ 177 45 
Paid H. M. Hinsdill for his fees as 
gen’l ex’r on ac. of sundry claim- 
ants........-- . 93 95 
Total of general examiners’ fees, as 
mentioned in decree of May 3d 685 95 
Paid Special Examiner Osborn his fees 
to Norris & Uhl ---. 584 55 
Paid T. J. O’Brien for Special Exam- 
iner Osborne for sundry claimants. 233 35 
Special examiner's fees, as mentioned 
in decree of May 3d 817 90 
Paid H. M. Hinsdill, clerk, for his cash 
disbursements. _.._. .... -..--.-.-. 67 60 
Paid H. M. Hinsdill, el'k, for his fees, 
as mentioned in decree of May 3d. — 266 25 
333 85 
Forward 4 — 99, 205 64 
2622 Am't forward 99,206 64 


Paid master in chancery, expenses of 
sale, as follows: 
Drawing notice of sale, & . 4 00 
15 00 
00 


6 report 


401,359 83 
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July 6 


1883. 
July 5 


— 


Commission 


Paid trustees for services, as mentioned in de- 
cree of May 3d, by ch’k No. 34, said check 
del’d to Francis Smith_._............_..__. 

cates on ac. of & held by Mrs. Selma G. 

Hutchinson & numbered as follows: 1 to 12, 

inclusive, & 245 to 248—16 certificates, G 


— — —ͤä „ ease ee 


bered 251 & 252—2 certificates, @, 8500.00 
Interest on above to June 6 3s 


—.. 


Am't bro’t forward 


2623 
Paid cashier Old Nat. Bank for 2 “ rec’r’s 
certificates’ issued to John F. Betz & Co., 
numbered 249, 250—2 certificates, @ $500.00 
Interest on above to June 3 


Paid S. P. Wormly, agent Am. Express Co., 
for 41 rec’r’s certificates issued to a Rich- 
ardson and numbered from 196 to 1 
certificates, @ 500.00 ea. - 


Interest on above to June 63. 


Paid Geo. E. Chapel his claim as allowed by 
order of court of date July 2d, 1883. ........ 
Paid H. M. Hinsdill, clerk, for disbursing & 
receiving funds -....................-.--.. 
Paid Robert Sproul his claim as allowed by 
order of court of date July 2d, 1 
Balance retained by me & in my cus- 
tody to pay 4 ‘‘receiver’s certificates’’ 
originally issued & now outstand- 
ing, as follows: 4 receiver's certifi- 
cates @ $500.00 each. ............ 2,000 00 
Interest to July 6, 1883 : 


When said certificates are paid names of 
holders & numbers thereof will be stated.) 


Carried forward_.......... 2 


2624 Am't bro’t ſur ward 
Deducting from the total amount re- 
ceived, to wit, 401,359.83, the total amount 
disbursed, 137,154.94, leaves a balance 
brought down to new ac. and in my hands 
July 5, 1883, of 


2,069 34 


401,359 83 
401,859 88 


187,164 94 
127,164 94 


401,369 83 
401,359 83 
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Schedule A—Conutinued. 
2625 To balance on hand brought down . 264,204 89 
Cox rA. 
Disbursements continued: 
By amount paid to Norris & Uhl on ac. of 
bonds held by bondholders John F. Betz, as- 
signee of R. Pennis ton 22,494 24 
By amount paid to Norris and Uhl on ac. of 
bendholder John F. Betz ........-------..-.]-----.-.---- 27,144 90 
By amount paid to Norris & Uhl on ac. bond- 
holder The Estate of C. P. Deitrich - .....- — 7,198 15 
By amount paid to Norris & Uhl on ac. bond- 
holders Richardson & Duĩꝛxy· 22 59,984 64 
By amount paid to Norris & Uhl on ac. bond- 
holder The Wrought Iron Bridge Co. 5 . 19,794 93 
By ain’t paid E. W. Withey on ac. bondholder 
E. R. Grier Er — 253 51 
By amount paid to T. J. O'Brien on uc. of 
bondholder D. E. Sickles 43,126 60 
r 264,204 89 179,996 97 
2626 Am’t bro’t ford. 264,204 89 179,996 97 
By am’t paid to T. J. O’Brien on ac. 
bondholder B. F. Stevens ‘ 8,199 55 
By am’t paid to Norris & Uhl on ac. bond- 
holders John T. Bower & co 29,159 14 
By am’t paid Francis Smith on ac. bondholder 
T. W. Ferry . —— 1 18,300 29 
By am't paid Francis Smith on ac. of bond- 
holder E. P. Ferry bee e eee 3,000 00 
By am't paid to Gleason & Bundy on ac. bond - 
holder J. R. Casselbury 300 00 
By am’t paid H. M. Hinsdill, clerk, for his 
charges for cancellation of bonds, computa- 
tion of interest, &c., as per order of the court 
& for his fees to date—— 308 44 
By am't paid to T. J. O’Brien on ac. bond- 
holder B. F. Stevens, & being his 2d & final 
dividend — 645 21 


By am't paid to T. J. O’Brien on ac. of bond- | 
holder D. E. Siekles, & being his 2d & final 
dividend 


2627 By am't paid to Norris & Uhl on ac. 
bondholder J. Bower & Co., & being 
their 2nd & final dividend 
By am’t paid to Norris & Uhl on ac. bond- 
holder J. F. Betz, assignee, being his 2nd & 
final dividend—— 
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By am’t paid to Norris & Uhl on ac. bond- 
holder John F. Betz, being his 2nd & final 
. —y—ñ— ————— tates 

By am't 1 E. W. Withey on ac. bond - 
holder J. R. Grier, being his 2nd & final 
dividend — 

By am't paid to Norris & Uhl on ac. bond- 
holder The Estate of C. P. Deidrich, & be- 


ing its 2nd & final dividend 


By amount paid to Francis Smith on ac. bond- 
holder E. P. Ferry, being his 2nd & final 
dividend -- 


3,392 55 


2,028 98 


Schedule A—Continued. 
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| By am’t 


By amount paid to Francis Smith on ac. bond- 
per 2 W. Ferry, being his 2nd & final 
v — — 


. 


2628 Am't bro’t forward ..............-. 
By am’t paid Clark H. Gleason on ac. 
bondholder J. R. Casselbury, being his 2nd 
& final dividend I- 
By am’t paid E. W. Withey on ac. bond holder 
Clark Brooks, being his first & final div- 


holder F. A. Nima, being his let & final div- | 


idend 
By am’t paid to Francis Smith on ac. bond- 
holder John A. Elwell, being his first & 
PED GNI conan —2— ———— 
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By am't 
holder 


Hodgden, being his Ist & final 
dividend 


By am’t paid to Francis Smith on ac. bond- 
holder Philetus Sawyer, being his first & 
r 22... 

By am't paid to Francis Smith on ac. bond- 
holder J. E. Shaw, being his Ist & final div- 
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2629 By amount paid to F. Smith on ac. of 
bendholder Wm. Bond, being his first 


2,711 24 


* to Francis Smith on nc. bond- 


z —— = «& 


— —ů — % oe „, 


& final divide g. 4 æ ç7“%h . 


paid to Francis Smith on ac. bond- 
holder Ashbel Green, being his Ist and final 
dividend .........--..- 


By am’t paid Francis Smith on ac. bondholder | 
H. M. Alexander, being his Ist & final div- 
RSE cncocccasecs sar secnenanases 

By um’t paid Francis Smith on ac. bondholder 
C. B. Alexander, being his first and final 

By am’t paid to Francis Smith on ac. bond- 
holder J. G. McCook, being his Ist & final 


eee en! 


By am’t paid to Fletcher and Wanty on ac. | 
bondholder Matthew F. Stell, being his Ist 
and final di vidend .............-....- 

By amount paid to Norris & Uhl on ac. bond- 
holder A. L. Bonafon, being his first & final 
dividend 


“ee @ +eeaee" 2 @2 Gen @Seeeeeneagenn ae @2 ee @ee 
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$264,204 89 


244,746 12 
244,746 12 


502 65 
307 64 
8,173 09 
1,322 18 
2,927 68 
2,927 68 


2,613 18 


1,617 62 
647 06 
647 06 
$23 52 
$28 62 

1,139 85 
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2630 


Circuit Court of the United States for the Sixth Circuit and Western 
District of Michigan, Southern Division. In Equity. 


UNITED STATES OF AMERICA: 


AsHBEL GREEN and Wm. Bonp, Trustees, Complain- 


ants, 
v8. 7 
Tux CICAGO, SAGINAW AND CANADA RAITILROA D Com- No. 213, B. 
ny, Defendant, and Thomas M. Nelson and James 
B. Soule, Intervening Defendants. 
To the honorable the judges of said court: 
I, Henry M. Hinsdill, clerk of the circuit court of the United 
States for the sixth circuit and western district of Michigan, do re- 
spectfully report the following account of “ receipts and disburse- 
ments” of monies received into court from Henry M. Hinsdill as 
master, said monies received being the amounts realized from the 
sale of the property, effects, rights, and franchises of the 
26303 — 222 corporation and from the receiver 
appointed therein and by said master paid into court, and 
said “ disbursements” being the amounts paid out by me, as clerk of 
said court and custodian of such monies, as directed in the decree of 
May 3, 1883, heretofore filed, passed, and entered in the above-enti- - 
tled cause: . . 
Receipts. 2 
Received from H. M. Hinsdill as master, being the 
amount realized from the sale of the property, 
effects, rights, and franchises of defendant corpora- 
Ss IE ice A 8 $400,000 00 
Received from David D. Erwin, receiver, being the 
amount paid into court by him as such receiver 
upon his discharge and passing his ac. by the audi- 
TA ee ee Ee Ee 1 1.359 83 
$401,359 83 
Disbursemenis. 
Paid holders of “ receiver’s eertificates,” court fees, & 
claims allowed to Robert Sproul & George E. Chapel, AY 
which I designate as fixed charges 137,154 94 a3 


Balance on hand July 14, 1883 $264,204 89 


to distribute among claimants of bonds described in decree of May 
Zd as third class.’ | 


2631 1 further report that after having paid out the monies last 
above mentioned, to wit, the sum of $137,154.94, comprisin 
the“ first” and “second class” mentioned in the decree of May 3d, 


2 — =. oe 


1883, there remained in my hands the balance, as above set forth, 
of $264,204.89, and that such balance should be distributed pro rata 
among the holders of bonds known in said decree as third class.” 
It appearing from said decree that the amounts allowed to such 


: #76 34-class bondholders amounted to the aggregate sum of $1,622,249.80, 


and upon that basis I proceeded to pay and did pay to certain 


& “third-class” bondholders, on ac. of their respective holdings, the 
© following sums, to wit: 


1883. 

July 14. To D. E. Sickles ......-..........--.--...- 43,126 60 
% 0 A ineeia 8,199 55 
„ Wrought Iron Bridge Co 19,794 93 
* „ „% ide —ä—tſ 29,159 14 
J. Betz, assignee of Penniston 22,494 24 
F |. Rare eR a Soe 27,144 40 
ee Er ———ç—— 253 51 
“ « © Estate of C. P. Deidrich ..........-.---. 7.198 15 
“ „ „ Richardson & Day 59,984 64 
Oe OY Tie Be SE etic cwcommmasmell SERENE i ag 3,000 00 
„„ e 13,300 29 

Aug. 1. “ J. R. Casselbury /p — at 300 00 

$233,955 45 


2632 On or about August 1, 1883, it was ascertained that an 
error had been made in the computation of the bonds and of 
the amounts due to said “ third-class” bondholders, and at said date 
I was directed by the court to pay out no more money from the fand 
on hand until its further order. | 
On the Ist day of September, 1883, an order was entered directing 
the clerk to recompute the interest and principal upon said bonds, 
and, in compliance with such order, I filed my original and supple- 
mental reports and statements of such recomputation, the same 
—- the aggregate amounts due to said third-class bondholders; 
the balance on hand; the amounts overpaid to Richardson and 
Day and the Wrought Iron Bridge Company; the pro rata of such 
overpayment to all other bondholders, and the nett amount to be 
paid to each bondholder, respectively, on final distribution of the 
und on hand; all of which is fully set forth in said s and 
statement, and which are hereby referred to as part of this re- 


port. 
2633 l further report that in pursuance of a decree entered herein 
on the 8th day of October, 1883, I proceeded to distribute all 
of the fund on hand, and on the 15th o detober, 1883, I paid to all 
bondholders the sums to which they were each respectively entitled, 
said payments being a final distribution of all the fund in court ahd 
in 17 — 2 
All the disbursements made by me in this cause were by checks 
on the Old National Bank of Grand Rapids, and such checks, duly 
nelle — by said bank, are hereto attached as vouchers 


1 2 28 
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— part of this report, together with “Schedule A,” also attached 
ereto. 
Dated at Grand Rapids, this 31st day of October, 1883. 
H. M. HINSDILL, 
Clerk of said Court. 


[Endorsed :] Circuit court of the United States, west. dist. Mich.» 
southern division. Aslibel Green et al., compl'ts, vs. Chicago, Sagi- 
naw and Canada R. R. Co. et al., def’ts. Clerk’s final report of mon- 
jes received ” and “disbursed” in said cause. Filed October 31, 
1883. H. M. Hinsdill, clerk. 


(Here follows copy of bond marked p. 2634.) 


2635 The Circuit Court of the United States for the Sixth Circuit 
aud Western District of Michigan, Southern Division. In 


Equity. 


ASHBEL GREEN and WILLIAM Bonn, as Trustees under the Original 
Defendant’s First Mortgage, Complainants and Appellees, 
v8. 

Tux CHICAdo, SAGINAW AND CANADA RAIL ROAD Company, Original 
Defendant; Thomas M. Nelson and James B. Soule, Benjamin 
Richardson and Henry Day and Daniel E. Sickles, Intervening 
Defendants and Sole Appellants. : 


The undersigned, being the solicitors and of counsel for all the 
parties, original or intervening, in this cause who have claimed an 
appeal to the Supreme Court of the United States, and, as such solic- 
itors and counsel, having full charge of the interests and rights of 
such claimants of and on the said appeal, with intent to avoid the 
expense and necessity of a full return to the Supreme Court of 
various duplicate exhibits and other paper proceedings which, in 
the opinion of the undersigned, are not essential to the discovery 
and decision of the points sought to be reviewed by appeal, do herein 
and hereby stipulate and agree that the clerk of the circuit court 
may, in lieu of the full return aforesaid, return the attached single 
bond, “aid note,” and statement of the other paper proceedings, 

beginning with the said bond and the words “The bond 
2636 herewith annexed is” and ending with the words “ Oct. 1— 
exceptions to clerk’s report of amount due on bonds by Rich- 
ardson and Day and Wrought Iron Bridge Co. filed.” : 

And it is further agreed that should the Supreme Court of the 
United States be of opinion that any or all of the omitted bonds, 
“aid notes,” and other paper proceedings ought to have been re- 
turned on the appeal, the same shall be returned by the said clerk, 
printed, and deemed a part of the record and return, as the said 
appellate court may order and direct, and this stipulation, made in 
good faith, with intent to lessen the expense of the ascertainment of 
their rights and interests on appeal, shall not prejudice any of the. 


ͤ——— — — — Cw 
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me rights to a review of the record in its present or com- 
pleted shape upon the merits of their several points on appeal. 
Dated Grand Rapids, November 29th, 1883. . 
5 NORRIS & UHL, 
Solicitors and of Counsel for — Benjamin Richardson 
and Henry Day, Intervening Defendanis. 
T. J. O'BRIEN, 
Sol’r for D. E. Sickles and B. F. Stevens. 
BLAIR, KINGSLEY & KLEINHAUS, 
Sol’rs for Thos. W. Nelson and Nelson & Soule. 


2637 The bond herewith annexed is one of the bonds of de- 
fendant corporation, all the coupons thereof being thereto 
attached. 
All bonds referred to and mentioned in the testimony taken in 
this cause are like the bond herewith annexed, varying only in de- 


seriptive numbers and the coupons attached. 
H. M. HINSDILL, Clerk. 


2638 $100.00. Jan. 25, 1873. 


For the purpose of aiding and promoting the construction 
of the Chicago, Saginaw and Canada railroad, and in considera- 
‘ation of the benefits to be derived therefrom, I agree to pay to the 

order of Amos C. Barstow, trustee, &c., the sum of one hundred dol- 
Mars in ties, at 25c. each, which I agree to deliver to said company 
at their right of way on the line of its road, within the township of 
Ravenna, ten days after the completion of the grading on said road 
within town of Ravenna. 


(Signed) ORMENESS W. McCLAIN. 
O. W. McClain. 100, without recourse. 
A. C. BARSTOW, Trustee. - 


The copy of “aid note” herewith annexed is a copy of one of a 
parcel of 99 other like notes, varying in amount, date, and terms of 
payment, some of said notes being payable in cash and some in ma- 
terial, but all of said notes are of like character as the one herewith 
referred to. 

Said notes are referred to in the testimony of Mr. Betz, taken be- 
fore Special Examiner J. A. Osborne, October 7, 1881, and are des- 


ignated by him as Exhibit“ C.“ 
H. M. HINSDILL, Clerk. 


2639 1876. 
Nov. 16. Subpcena issued requiring def’t to appear and au- 
swer on rule day in January, 1877. 
Nov. 16. Subpœna returned served. 

3 Order appointing D. D. Erwin receiver of def i corpora- 
tion of all its property, money, and assets, with power 
to prosecute and defend suits brought by or against 
it, to employ counsel in aid thereof, if necessary, and 
to render monthly accounts to the court of his acts 
and doings. : 


„„ re ee 
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Nov. 16. Bond of receiver approved and filed. 

* * —— of def't, by Hughes, O’Brien & Smiley, its 
sol’s, 

3 28. Petition of receiver to lease r’road to John A. Elwell 
at ten per cent. of the gross earnings arising from the 
operation of def’t’s r’road. 

se “ Affidavit of D. P. Clay that the proposition to lease r’road 
to Elwell is as favorable as can be made at present 
time. 

” “ Order of the court that receiver lease road to John A. 
Elwell at ten per centum of its gross receipts, and 
that Elwell furnish at his own expense all necessary 
rolling stock to operate said road, and that lease shall 

2640 continue at the pleasure of the court. a 

2 “ Report of receiver, showing the condition of the road- 

bed, side tracks, bridges, passenger depot, & station- 

houses; also the quantity on hand of rails, fish-plates, 

ties, spikes, and sundry railroad material & office 

8 fixtures, &c.; also a number of subsidy or aid notes. 

Feb’y 9. Report of receiver, showing lease of road to John A. 
Elwell under order of the court heretofore granted. 

2 9. Receiver’s Ist report of receipts & disbursements anc 

balance on hand filed. 25 

2 “ Receiver’s 2d report of receipts and disbursements filed. 
March 31. 66 30d 66 66 : 66 66 
April 7. 66 Ath 66 66 tt it 
May 2. be 5th 66 66 “6 64 
June 14. 658 . ee ee eee 

July 91. 40 7th 6c 6 66 18 
Aug. 3. 66 Sth 66 66 66 66 
Sept. 4. 00 Oth 66 66 40 6 
Oct. 5. 6 10th 66 66 40 10 
Nov. 3. E20 1 1 * 
Dec. 12. 3 * 6 8 
1878. 

January 4. 5 " ° N 

March 19. 89898 0 8 * 

66 66 66 15th 6 6c 66 66 


2641 April 4. Petition of receiver for leave to lease road-bed from 


April 


- May 

June 
July 
Sept. 


Cedar Lake to Lakeview. 

4. Order of the court that receiver may lease road- bed be- 
tween Cedar Lake and Lakeview on certain terms 
under the order and direction of the court. 

12. Receiver’s 16th report of receipts and disbursements 


filed. 
12. Receiver’s 17th report filed. 
15. 1 _ *. 8 
8 n 
16. 6 20th 66 66 


40 6é 


. 1 
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Sept. 28. Petition of receiver that he may have leave to purchase 
— depot grounds at St. Louis, Gratiot county, 
ich. 

N “ Order of the court authorizing receiver to purchase, in 
the name of the defendant corporation, certain depot 
grounds at St. Louis, Gratiot county, Michigan, so as 
to afford terminal facilities for the r’road, and that 
said receiver may, in order to effect such purchase, be 
authorized to issue receiver's certificates, bearing in- 
terest at a rate not exceeding 8 per cent. per annum, 
amount to be issued not to exceed $13,000.00, and 
said certificates not to be sold at less than par. Said 
2 so purchased are to be considered as covered 

y the mortgage, and at a sale of the railroad said 
2642 purchased property shall be included as fully and 
completely as though it had been included in the 
mortgage when executed. 
Sept. 28. Petition of receiver for leave to finish road from Edmore 
to Lakeview. 

. “ Order of the court that receiver may use certain aid 
notes to finish road-bed, and that he may leave the 
road-bed on terms specified in order of April 4, 1878. 

7. Receiver’s 22d report of receipts & disbursements filed. 
29. Receiver’s report of purchase of lands at St. Louis, Gra- 
tiot county, setting forth that certain lands and build- 
ings were purchased for $6,032,20, paid for by receiver’s 
certificates, dated Oct. 29, running two years from 
date, with interest at 8 per cent. per annum, and that 
he entered into an agreement to purchase certain other 
lands necessary for the use of road. 
* 29. Receiver’s report of lease of road-bed between Cedar 
Lake & Edmore, that he leased road-bed between 
Edmore & Cedar Lake, a distance of 33 miles, to John 
A. Elwell for five years from April 5, 1878, at a rental 
of $300.00 per year, payable quarterly in advance, 
said Elwell to furnish material & iron to complete 
road. (Copy of lease is annexed to report.) 
2643 Oct. 29. Report of receiver showing contract made with John 
; . Elwell for lease of road-bed between Edmore & 
Lakeview, on terms as stated in copy of contract an- 
nexed, lease to run until April 4, 1884, subject to order 
of the court. 
Nov. 12. Petition of J. E. Shaw, owner of 10 bonds of defendant 
: corporation ; that he is informed of the orders of the 
_court, referred to in the petition of Benjamin Rich- 
ardson of date October 8, 1878, that the granting of 
the orders which the said petition of Richardson seeks 
to set aside is to the manifest interest of the bond- 
holders, & prays that the petition of Richardson to 
modify or set aside the orders of the court heretofore 
granted herein be not granted, but that the orders of 


id 
‘a 
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the court stand until the necessity for vacating the 
same shall more fully appear. 
Petition of Philetus Sawyer, owner of 10 bonds of like 
character as last above. 
Petition of T. W. Ferry, owner of 60 bonds of like char- 
acter as above. | 
Petition of Hiram Hodgdon, owner of 10 bonds of like 


character as above. 
Petition of F. A. Nims, owner of 12 bonds of like char- 
acter as above. 

. 12. Affidavit of D. Sickles, owner of 163 bonds; of W. J. 

Kelly, representing 100 bonds; of J. B. Erhardt, 
— of 32 bonds, that the orders of the court do 
stand. 

. Affidavit of James F. Joy setting forth facts as to sale 
of bridge, and that such sale was for full value of 
bridge. | 

. Receiver’s 23d report filed. 

1 24th . 


66 95th “ 
* 20th . ? 
Report of general examiner, based on the evidence ¢ 
G. C. Kimball & D. P. Clay, that compensation to re. 
ceiver be allowed at $2,000.00 per year, from Nov. 16,0 
1876, to January 1, 1879. 
. Receiver’s — report fi led. 


. Petition of receiver for order authorizing construction 
of telegraph line. 

Order of the court authorizing receiver to construct tele- 
graph line from St. Louis, Gratiot county, to Lake- 
view, Montcalm county, a distance of 37 miles; that 
he pay for such construction from moneys received as 
rental of road or other sources; that at a sale of the 
property of def’t corporation said telegraph line shall 

considered as covered by the mortgage as fully as 
though it were in use when mortgage was executed ; 
that receiver may lease said telegraph line at a rental 
of not less than 10 per cent. of its total cost; that 
lessee shall keep such telegraph line in good repair 
; at his own expense. 
Sept. 22. Receiver’s — report filed. 


1880. ‘ 
Feb'y 14. 5 34, 35, 36, 37, 38, & 30 report filed. 
Ap! 23. * 40th report filed. 
Py. 30. * report of construction of telegraph line filed, 


F Seach 


meen ; NE eee ee 

ASHBEL GREEN AND WILLIAM BOND, 4C., ET AL. | 
showing the construction of tel line from . 
Louis to Lakeview, 37 miles in length; that it % 


$2,134.76; that it was leased to John A. Elwell at 108 
per cent. of such cost, to wit, $213.47 per year; h 
such lease continues during the life of other leasesto “3 
said Elwell, subject to the order of the court. Of a 
May 228. Receiver’s 4st rerort filed. 8 5 
June 14. Petition of re. .ver for order — to re- 
lease the estates of J. E. Shaw & C. H. 
as sureties for lessee. ee 
14. Order releasing estates of Shaw & Eastman as suretieg =~ 
for lessee, & that receiver accept other satisfactory .  —_- : 
surety in their stead. 
16. Receiver’s 42d report filed. 
eg 43d 1 
as 44th * 
8. “ 45, 46, & 47 report filed. 
17. — of receiver for leave to purchase rolling stock, 


4 
3 
ah Z 
4 ‘vi 
ge 
41 


a 


“ Order that receiver be empowered to purchase from 
Jno. A. Elwell, for the sum of $81,847.50, certain ex- 
tensions & improvements made by him ; also all his 
right, title, & interest in said defendant corporation. 

And to purchase from Benj. Richardson all the rolling 
stock, iron, & property as set forth in petition. 

And to construct the necessary fences & cattle guards 
in compliance with laws of Mich. 

And to pay & retire all the now outstanding receiver's 
certificates, amounting to $13,000.00. 

And for aforesaid purposes to issue certificates to the 
amount of $125,000.00, same to be dated Jan’y 1, 
1881, payable on or before January 1, 1886, with in- 
terest thereon at 8 per cent., which shall be sold at 
not less than par, such certificates to be a first lien 
upon and shall be first paid out of the proceeds aris- 
ing from the sale of the property of def’t corporation. 

. Receiver’s 48th report filed. 


Petition of receiver for an order fixing his compensa- 
tion for years 1879 & 1880 filed. | 

Proof service of copy of last above. 

Order of reference to general examiner to determine 
com pensation of receiver and order appointing auditor 
to examine and audit accounts. 

Report of general examiner fixing compensation of re- 
ceiver for years 1879 & 1880 at 00 per year, 

22. Receiver’s report of purchase of rolling stock, &c., filed, 
showing purchase from John A. Elwell of all his 
right, title, and interest in and to the def’t’s railroad, 
road - bed, track, depots, station - houses, water tanks; 


* * 
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turn-tables, engine-houses, &c., and all additions to 
same, for the sum of $81,847.50. 

Also the purchase from Benj. Richardson of locomo- 
tives, cars, &c., for the sum of $22,500.00. 

Also the purchase of a passenger coach for the sum of 

2648 $2,773.00. : 

And that said receiver has retired and paid certificates 
heretofore issued by him to the amount of $10,000.00; 
and that he has issued new receiver’s certificates to 
the amount of $117,000.00, and that he has leased to 
John A. Elwell said R. R. at a yearly rental of 
$18,000.00 per year, payable monthly, the said lessee, 
Elwell, to pay all taxes, insurance, &c., & to keep said 
R. R. & appurtenances in good repair. (Copy of such 
lease is annexed to receiver’s report.) 

April 28. Receiver’s 51 and 52 reports filed. 

Oct. 6. * 53, 54, 55, 56, & 57 & 58 reports filed. 

Nov. 18. Received from D. A. Hawkins and filed this day one 
large wooden trunk, containing 3,574 bonds, the same 
being exhibits of Benjamin Richardson. Said bonds 
are numbered as below stated. Nearly all the cou- 
pons originally belonging to said bonds are attached 
thereto. When coupons are cut off it is noted. 


3 bonds, Nos. 393 to 395, inclusive, all coupons on. 
250 oe os 451 4 700, 1 6 


68 66 66 733 6 800, 6“ , 40 5 
37 6¢ IL 964 de 1000, 6 66 
1,000 é¢ 66 1001 66 2000, IL 40 
650 I 66 3601 66 4250, é¢ 46 
500 66 66 4301 és 4800, 66 6 
89 6 é¢ 48] 2 66 4900, 66 6 
50 és 66 495 1 60 5000, 66 66 
2649; 50 I 4 66 5001 6 5050, IL és 
1 00 6 60 51 01 6 5200, 66 66 
100 60 IL 5301 6 5400, 66 66 
50 66 66 5401 és 5450, (e (6 
3 4 129 “ 143, 7 5 coupons cut off. 
1 6 66 145 5 ; 46 
1 6 66 146 1 60 
4 “ 148 “ 151, 1 . 
2 “ “ 162 & 153, 2 “ 
2% 169 & 170, 1 5 
2 “ 177 & 178, 2 . 


Enclosed in said trunk was a tin box containing 
bonds, as follows: 


50 bonds, Nos. 3001 to 3050, inclusive, 4 couponscut off. 
50 66 IL 3051 60 3100, 66 4 6é 
50 66 66 3101 60 3150, 66 : 4 60 
50 “ 4 3151 “ 3200, 4 7 


* 
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_— 
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50 bonds, Nos. 3201 to 3250, inclusive, all coupons on. 


50 3251 “ 3300, 0 = | 

50 40 “ 3301 « 3350, 4˙ 40 40 1 

50 66 40 3351 10 3400, 10 66 “ 1 

2 50 * “ 3401 “ 3450, “ 4 4 ot 

50 66 4 3451 * 3500, és 40 66 is 

50 40 66 3501 40 3550, 66 60 6 2 

BS 50 66 4 3551 3600, 10 66 66 i 
— 

3,574 bonds contained in said trunk and tin box. 0 

| 1882. ; 

Jan’y 31. Receiver’s 59, 60 & 61 reports filed. g 

2650 May 20. Receiver’s 62, 63, 64, & 65 reports filed. 

June 12. Report of receiver, showing issue of $6,000.00 of N 

new certificates, and that $3,000.00 of first issue 5 


are still outstanding. 
Aug. 24. Receiver's 66, 67, & 68 reports filed. 
Sept. 6. 12 69th W 
Oet. 2. Order directing master to adjourn sale. 
7 30. Receiver’s 70th report filed. 
Nov. 6. — — pen that master adjourn sale filed. 


' 
“ Order directing master to “ 1 
Nov 6. 35 


wesw 


n 


n Francis Smith to special master’s 


rt . 

10 bands, Nos. 4941 to 4950, inclusive, surrendered 
by D. D. Erwin, receiver, being part of those 
delivered to J. C. Shaw, mentioned in the re- 
port of J. W. Champlin, special master, filed. 

Receiver’s account of receipts and disbursements 
from Nov. 6, 1876, to Sept. 1, 1882, and certifi- 
— of auditor approving and passing same 

Notice to appear before ial master filed. 

Petition of Jacob R. Iberry for taking 

further proofs filed. 

2651 Nov. 6. Receiver’s 71st report filed. 

«% 21. Order that master adjourn sale. 
Nov. 23. Supplemental report of special master filed. 
1888 


Jan’y 12. Receiver’s 72 & 73d reports filed. 
March 2. Order that master adjourn sale. 
3 6. Argument before the court on exceptions to special 


66 


Papers filed beforespecial mas- 


1 


66 
66 


ter not otherwise mention 
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master’s report. 
5 7. Argument as above, continued. 
66 9. 6 a“ 6 
66 10. 66 66 és 
4 11. 40 66 6 
“ 12. 66 66 16 


“ 13. « concluded and submitted. 


co 
1 
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April 3. Brief on exceptions to special master’s report on behalf 
of J. Rich Grier filed. 


. 7. Petition of special master that he be compensated for 
his services. 

* “ Order of the court that the receiver pay to John W. wl a 
Champlin his fees for services as special master. ’ 

2 17. Order directing muster to adjourn sale. 

April 27. Receiver’s 74, 75, 76 reports filed. + 
2652 May 8. Receiver’s 77th report filed. 
＋ June 21. . 78 & 79 reports filed. 


June 21. Receiver’s account and vouchers, with certificate of 
auditor, filed. 


| * “ Account of receiver, David D. Erwin, as approved and 
— by the auditor, filed from May Ist, 1883, to 

une 20th, 1883. 
“ 29. Notice of application of D. D. Erwin for discharge as 


receiver. 
June 29. Order discharging receiver. 
2653 Sept. 13. Assignment of 4 bonds held by A. L. Bonaffon to 
L. D. Norris filed. 
Oct. . Order that hearing upon clerk’s report be adjourned 
until October 3d, 1883. 
1 3. Order that hearing upon clerk’s report be adjourned 
until October 5, 1883. 
Exceptions to clerk’s report of amount due on bonds by 
J. R. Casselberry filed. 
Order that hearing upon exceptions to clerk’s report be 
adjourned until Oct. 8th. ~ 
* “ Exceptions to clerk’s report of amount due on bonds 
by Richardson & Day & Wrought Iron Bridge Com- 
pany filed. 


— 
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2654 Western District or MICHIGAN, 88: 
1 


The Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. In Equity. 


ASHBEL GREEN and WILLIAM Bonn, as Trustees under the Original 
Defendant’s First Mortgage, Complainants and Appellees, 


v8. 


Tae CIOAGO, SaGINAw AND CANADA RALROAD Company, Original * 
Defendant, Impleaded with Thomas M. Nelson and James B. 
Soule, Benjamin Richardson and Henry Day, and Daniel E. 
Sickles, Intervening Defendants and Appellants. 


I, Henry M. Hinsdill, clerk of the aforesaid court, do hereby cer- : 
tify that the within and — record is a true, complete, and 
compared copy and transcript of the bill of complaint, answers, 2 
lications, proofs, exhibits, reports, exceptions, final decree, and of all 


” 63 
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other papers and proceedings in said cause in this court of 
2655 what kind soever, always excepting so much of the same as 

are mentioned and excluded (subject to the further order of 
the appellate court) by a stipulation filed herein, signed by the so- 
licitors of all the appellants and bearing date at “Grand Rapids, 
Noveinber 29th, 1883.” 

And at the request of the solicitors for appellants, Richardson & 
Day, I do further certify that the whole sum of my fees for the mak- 
ing of said transcript was seven hundred eighty-seven & dollars 
($787.70); that the solicitors for all the uppellants divided and 
— said fees among the said appellants as follows: 

4 0 — Richardson aud Henry Day, three hundred & twenty 
ollars. 

Le Paniel k Sickles a like sum. 

„ To Nelson and Soule, one hundred forty-seven 4, dollars; that 
said Richardson and Day paid their share July 9th, 1884; that said 
Sickles was allowed on said last-named day the sum of seventy-five 
11 dollars for copy furnished me by his solicitors, but having ne- 
glected and refused to pay his — —— of my ſees, to 

wit, two hundred forty-four Ps dollars, and I declining to 

. 0 8 

2656 make return without such payments, the said last-named 

sum was paid me on the 4th day of October, A. D. 1884, the 
day of the date of this certificate, by the appellants, Richardson and 
Day, 8 a total payment by them of five hundred and sixty- 
four pe dollars; that said Nelson and Soule paid their share Sep- 
tember 4th, 1884; all which I certify. ’ 

Witness my hand and the seal of said circuit court, at Grand 
Rapids, Michigan, this 4th day of October, A. D. 1884. 

Seal of the U. S. Circuit Court, Western District of Mich., 
Southern Division. 
HENRY M. HINSDILL, 
Clerk of the said Circuit Court. 


Endorsed on cover: W. Michigan C. C. C. S. No. 181. Benjamin 
Richardson & Henry Day, appellants, vs. Ashbel Green and William 
Bond, as trustees, &c., et al. Filed October 26, 1885. No. 947. 
Thomas M. Nelson and James B. Soule, composing the firm of 
Thomas M. Nelson & Co., appellants, vs. Ashbel Green and William 
Bond, as trustees, &c., et al. Filed January 26, 1888. No. 1027. 
Thomas M. Nelson, appellant, vs. Ashbel Green and William Bond, 
as trustees, &c., dal. Filed June 26, 1888. No. 1074. Daniel E. 
Sickles and Benj. F. Stevens, . vs. Ashbel Green and Wil- 
_ liam Bond, as trustees, et al. Filed August 30, 1888. 


ASHBEL GREEN AND WILLIAM BOND, 4C., ET AL. 


SUPREME C 


UNITED STATES. 


ASHBEL GREEN AND WILLIAM BOND, 
As Trustees, under First and Only Mortgage, 


COMPLAINANTS, 
vs. 


CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
DEFENDANT. 


8. — — 


POINTS FOR APPELLANTS, 


- RICHARDSON & DAY, 
IN No. 181. 
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L. D. NORRIS, 
Of Counsel. 


GRAND RAPIDS, MICH. 
West Michigan Printing Company, 81 Lyon Street. 
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SUPREME COURT 


OF THE 


UNITED STATES, 
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ASHBEL GREEN AND WILLIAM BOND, 
As Trustees, under First and Only Mortgage, 


CoMPLAINANTS, 
vs. 


CHICAGO, SAGINAW AND CANADA 
RAILROAD COMPANY, 
DEFENDANTS. 


n 


Points for Appellants in No. 181. 
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The case is foreclosure of a first and only Railroad mort- 
gage. 

The appellants Richardson & Day intervening bond 
claimants appealing, by authority of the Court below, (R. 
337 to 339 and 1 and 5) from the decreegso far as it affects 
distribution, and the net amount of proceeds, only. All 
appellants are as follows: 

Nos. 181 and 1074 intervening bond claimants, either as 
owners, or as pledgee holders. 

Nos. 947 and 1027 as judgment ere ditors. 
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Nos. 181 and 1074 have paid to the clerk their allotted 
share, for printing and fees. 

Nos. 947 and 1027, declining, upon notification by the 
clerk to pay their share, No. 181 then paid it, in order that 
they (No. 181) might not lose the hearing of their appeal, 
at this present term (Oct., 1888,) and in its order. 

The Trustees and the R. R. Co. have no special interest, 
in the result. 

The R. R. Co. is long since defunct, except that its 
stockholders under the Statutes of Michigan, if insolvent, 
may be pursued and reached. 

I. 
THE GENERAL APPELLATE QUESTION. 


Is the just distribution of $264,202.89 reported surplus 
of proceeds of mortgage sale; and whether that reported 
surplus ought not to have been greater, inter alia, because: 

(A) Of a sale made by the Court below, through its 
receiver, of the R. R. Co’s. wrought iron bridge, over the 
Saginaw river, for $20,000, (R. 30 to 34) “free of the 
lien of the bondholders,” (R. 33) and, 

(B). Of the preferred distribution by the decree of 
8137, 154.94 among other claimants than appellants. 

The gross product of motgage foreclosure, coming to the 
hands of the Court below is given (R. 1224 F. 2630 1-2) 
at $401,359.83. | 
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Customarily it would be upon appellant’s exceptions 
(R. 255 to 261) to the special master’s ’ 
222) where overruled or disregarded i 
ZR. 294 to 301); but owing to the 801 
| proceedings below, it isassumed that th: 
| be, as it was in the Court below, upon said exceptions, 
together with such additional p:oofs as were taken (R. 
1,135 to 1,219-and Exhibits, R. 362 to 384) by the per- 
mission and order of that Court (R. 1,135) after the special 
master’s report, based upon previous proofs, had been 


i 
( 2 
UPON WHAT TO BE HEARD, HERE.* 


| filed. 

| III. 

| NO. 181 BENJAMIN RICHARDSON AND HENRY DAY’S CLAIM, AS 
/ APPELLANTS. 


| Richardson claims to have been: 

(1). An owner of six hundred bonds, each for $1,000, 
and should that be found against him, as it was below, 
then : 

(2). As pledgee holder of the same bonds, as collateral, 
to his advances to the R. R. Co. August 12th, 1876, put in 
judgment (R. 201 master’s report) for $186,779.05, with its 
interest. 

Whether he held these bonds, as owner, or as pledgee, 
turns upon the legality of the steps taken to close out this 


on upon questions of practice in considering exceptions to Mast- 


Dubourg de St. Colomb’s heirs vs. U. 8., 7 Pet., 625. 
Ransom ve. Theiner, 18 


New 
Wea ve emits, 8 Tho: 402, 


Conrad, C ibid., 206. 


Nos. 181 and 1074 have paid to the clerk their allotted 
share, for printing and fees. 

Nos. 947 and 1027, declining, upon notification by the 
clerk to pay their share, No. 181 then paid it, in order that 
they (No. 181) might not lose the hearing of their appeal, 
at this present term (Oct., 1888, ) and in its order. 

The Trustees and the R. R. Co. have no special interest, 
in the result. 

The R. R. Co. is long since defunct, except that its 
stockholders under the Statutes of Michigan, if insolvent, 
may be pursued and reached. 


I. 
THE GENERAL APPELLATE QUESTION. 


Is the just distribution of $264,202.89 reported surplus 
of proceeds of mortgage sale; and whether that reported 
surplus ought not to have been greater, infer alia, because: 

(A) Of a sale made by the Court below, through its 
receiver, of the R. R. Co’s. wrought iron bridge, ever the 
Saginaw river, for $20,000, (R. 30 to 34) “free of the 
lien of the bondholders,” (R. 33) and, 

(B). Of the preferred distribution by the decree of 
$137,154.94 among other claimants than appellants. 

The gross product of motgage foreclosure, coming to the 
hands of the Court below is given (R. 1224 F. 2630 1-2) 
at $401,359.83. 


_— 
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II. 
UPON WHAT TO BE HEARD, HERE.“ 


Customarily it would be upon appellant’s exceptions 
(R. 255 to 261) to the special master’s report (R. 171 to 
222) where overruled or disregarded in the final decree, 
7 3K. 294 to 301); but owing to the somewhat anomalous 
proceedings below, it isassumed that the hearing here will 

| be, as it was in the Court below, upon said exceptions, ~ 
together with such additional p:oofs as were taken (R. 
1,135 to 1,219-and Exhibits, R. 362 to 384) by the per- 
mission and order of that Court (R. 1,135) after the special 
master’s report, based upon previous proofs, had been 

filed. 


— — 


i 

| III. 
No. 181 BENJAMIN RICHARDSON AND HENRY DAY’S CLAIM, AS 
ö APPELLANTS. 

Richardson claims to have been: 

(1). An owner of six hundred bonds, each for $1,000, 
and should that be found against him, as it was below, 
then : 

(2). As pledgee holder of the same bonds, as collateral, 
to his advances to the R. R. Co. August 12th, 1876, put in 
judgment (R. 201 master’s report) for $186,779.05, with its 
interest. 

Whether he held these bonds, as owner, or as pledgee, 
turns upon the legality of the steps taken to close out this 


*Authorities upon questions of practice in considering exceptions to Mast- 
Dubourg de St. siner, 18 How. 20, U. S,, 7 Pet., 625, 


Ransom ve. Theiner, 18 How. 
Fouraiquet va F Honebrake, 108 U. ., 71 


Chappedelaine vs, De * — = 4Crauch., #6, 
Forgay ve. Conrad, 6 ibid” , 208. 
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pledge by sale, as shown in the Record. Day claims as 
purchaser, June 7th to August 3d, 1882, pendente lite, from 
Richardson, for value and with only such notice, as the 
Record then gave. (R. 718, 719 and 721 to 724.) 

e 


t IV. 
a PROCEEDINGS. 


During a period of many months, from and after Janu- 
ary 11, 1879, proofs were taken by the leading bond claim- 
ants only; mostly in New York City. Finally, June 30th, 
1882, there was a decree of foreclosure, and of reference 
to a special master (R. 84 to 88) Mr. John W. Champlin. 
This clause of the decree will be quoted infull, post. It is 
sufficient here to note, that he was authorized to take 
further proofs. 

During the closing hours of proof before the master, 
Edward P. Ferry, then Ex-treasurer of the R. R. Co. by 
general acquiescence, was produced before the master to 
surrender a large number (1029) of unissued bonds. (R. 
698 to 701.) He was also sworn as a witness and testified, 
to the fact that as a former treasurer, he had yet exhibits 
and vouchers of his office, which he would produce, and 
did, to the number of over 140 in addition to the 1029 un- 
issued bonds. They were not closely examined by any one; 
went in in bundles 

Afterward, the special master, among these exhibits, 
found one receipt, without date (R. 197) from Richardson 
to Ferry, treasurer, covering bonds and giving reference to 
another paper, mule Aug. 20, 1875, giving listed numbers, 
which numbers included bonds No. 3201 to 3600, which 
Richardson claimed, and had in his possession as owner of 
pledgee. No. 3001 to 3200 the masterfound to be his legal 
pledge. No. 3301 t» 3600 he found to be unissued bonds 
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illegally in his possession, and as to the 100, No. 3201 to 
3300 he made no distinct finding though he refused to allow 
the entire 400, No. 3201 to 3601. 

It was upon the authority of that receipt that the master 
disallowed Richardson's claim, to these 400 bonds; it was 
to explain that receipt; to show it a mistake; that the 
Court (R. 227 to 241 and 1135 Dec. 1, 1882,) permitted and 
ordered further proofs; after the making and filing Nov. 6. 
1882, (R. 171) of the special master’s report. Notwith- 
standing such further proofs, properly to be considered by 
that and this Court, though not before the master, the re- 
port of the master in this regard, though excepted to, (R. 
255 et seq.) remained unchanged, and by the final decree, 
Day owner pendente lite, was deprived of the benefit, eith- 
er as assignee, pledgee, or owner, of these 400 bonds. 

This deprivation, may be considered the gravamen of 
this (No. 181) appeal. 


V. 
RRIEF HISTORY. 
The Chicago, Saginaw & Canada Railroad Company, or- 
_ ganized under the general Railroad law of Michigan, ap- 
proved April 18, 1871, came into existence Dec. 25, 1872, 
just prior to the financial crisis of 1873. The scheme was 
then without merite. It was to build a road across the 
State from Grand Haven on Lake Michigan, to the city of 
St. Clair, on St. Clair river, a distance of 210 to 220 miles. 
Its capital stock was $4,200,000 in 42,000 shares. It had a 
board of nine directors, who also (with one other) were 
the only stockholders, by subscription, each taking 210 
shares or a total $210,000, the law at that time requiring 
for organization, $1,000 per mile for stock, with five per 
cent. or $10,500 to be paid in. 


The promotors (directors) were all non-residents of 
Michigan, except one Edward L. Craw ; six were of Provi- 
dence, R. I.; one of Illinois ; one of Connecticut and one | 
of Michigan. 

The first directors meeting was held at Providence, R. I. ) 
At this meeting, beside the usual officers of the board, they | 
appointed a secretary, salary $5,000, a solicitor, a chief en- 
gineer, salary $3,000, and they voted to bond the road for 
$20,000 a mile or $4,200,000 eight per cent. thirty year 
bonds. This was subsequently rescinded and the loan was 
voted at $5,500,000 gold bonds, seven per cent. The road 
was to be built —if built at all—by (1) local aid notes, 
(2) donated rights-of-way, (3) bonds put out in open 
market, (4) stock. 

See the rceord of the R. R. Co. in evidence (R., p. 775 
to 835) and the special master's report. 

No stock was ever thereafter subscribed for; so far as 
stock was used it was voted by the directors or issued by 
the executive committee to various persons from whom the 
company had money, wholly to give these creditor persons 
supposed rights in the voting management of the com- 
pany, whereby they might be induced to believe they 
could watch and control the disposal of their loaned 
money, to the end that the R. R. might honestly get built, 
and if it were, then to have a proportionate share in its 
value. If the five per cent. was paid in the- company 
started with $10,500. May 15, 73, (R. 779) they increased 
the length of the road to 220 miles, and its bonded debt to 
the $5,500,000 seven per cent. gold, ante. 

May 21, 73 its mortgage (R. 781 et. seq. and bond Ex- 
R. 1,226) was made. At this same meeting, though ap- 
parently without funds, $29,585.81 is ordered paid to the 
officers for promoters services and expenses, and F. A. 
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Nims, the solicitors annual salary was fixed at — 
the president’s at $12,000. 

June 20, 1873, the executive committee is authorized to 
“‘sell and dispose of bonds, etc. 

June 30, 1873, by the By-lawy/ Sec. 12, (R 795) the ex- 
ecutive committee were given power to issue, at will, the 
unsubecribed capital stock. 

July 28, 1873, Edward P. Ferry is made treasurer (R. 
796); vacancies in the board are filled and John O’Byrne, 
an attorney and representative of those known in the 
master’s report and record as the “ Philadelphia parties,” 
is made a director. 

The first money aside from $10,500 of five per cent. 
said to have been paid in, was obtained from these “ Phil- 
adelphia parties.” It was July 8, 1873, about $60,000 in 
cash, notes and drafts, secured by deposit of “aid notes, 
always nearly worthless. On the hearing they were sur- 
rendered and filed ; also by a promise of 120 bonds (they 
were not then signed by the trustees) afterwards performed 
by delivery of bonds. 

Second money, February and March, 1874, from the same 
parties, about $50,000; one hundred bonds pledged as col- 
lateral. 

The Philadelphia parties had also full paid stock. 

Third money, September 15, 1874,,was had of George G. 
Sickles, through contract made his son, Daniel E. 
Sickles ; $100,000 for 250 bonds as collateral, and stock, 
1,000 shares, certificates No. 1 to No. 10 issued. 

Fourth money, April 1875, was had of Richardson $100,- 
000. This brings us to the appeal at bar, No 181, which 
will now be considered, in the following order: 

Ist The special master’s authority. 
2d—His conclusion of (A) facts and (B) law. 


8d—The appellant's exceptions thereto. 

4th—The proofs taken, after-filing of the master’s report 
and before the hearing and decree below. 

5th—The decree, and the modification thereof prayed. 

VI. 
THE ERRORS CLAIMED, BEING: 

(A). That portion of the mortgage sale fund in which 
appellants were allowed to share, ought to have been great- 
er. 

(B). The share of the appellents, in that greater fund, 
should have been increased, by the decree of court below. 


VII. 


There is a preliminary question. as to the power of the 
Court below to order a private sale on the receiver's peti- 
tion, of parcel of the mortgaged property, for $20,000, 
($17,000 actually received, in money ), to-wit: The wrought 
iron bridge over the Saginaw river “free of the lien of the 
trustees and the bondholders.” 

This matter being anterior, does not appear in the . 
master’s report. It is shown in the record. (P. 30 to 54.) 
The proceedings for and the sale, were exparte, by stipula- 
tion of F. A. Nims, the solicitor of the trustee’s foreclos- 
ing, and the solicitors of the defendant R. R. Co., that is, 
that no objection thereto would be by them made, and it 
was so endorsed on the receiver's petition. (R. 32.). The 
appellant Richardson afterwards intervened, and by peti- 
tion (R. 33 to 37) challenged that, and three certain other 
“consent orders.” Upon his petition there was an order to 
show cause. (R. 38.) 

Cause was shown (R. 39 to 54) as to the wisdom of a 
sale, but none as to the power of the court to deprive the 


trustees and bondholders of their mortgage lien upon the 


bridge, or to order « private sale. 
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This interlocutory order was not vacated (R. 54) and its 
allowance was non-appealable (because interlocutory). 
The proceeds of sale went into the hands of the receiver, 
who finally paid into Court, subject to distribution, only the 


sum of $1,359.83. (R. 1219 F. 2619.) 


Out of the proceeds of the mortgage sale, was also paid 
the receiver's debentures, the sum of 8125, OOO and interest. 
See decree (R. 297) amounting to near $130,000. (R. 1219 
et seq. ) 

„ VIII. 
MASTER'S PROCEEDINGS. 

(A). His authority: 

Is, (R. 86 clause VIII forclosure decree. ) 

“It is further ordered that the matter of the rights of all 
persons, claiming to be the holders for value, or owners of 
bonds, issued under said mortgage whether they have made 
proofs in reference to such claims or not, be referred to 
John W. Champlin,” as a special master, examiner and ref- 
eree, with power. 

1. To examine claimant under oath. 

2. To take such further and other proofs as he may 
deem essential to enable him to ascertain and report to 
this Court, which he is directed to do. 

(A). What persons are owners of bonds issued. 

(B). When they became owners. 

(C). Upon what consideration. 

(D). What persons are entitled to share in the sale 
fund by reason of holding for value, bonds as collateral to 
any indebtedness of the company. 

(E). Or otherwise holding any equitable lien upon 
such bonds. 

(F). Give amount of such indebtedness or lien, with 
lawful interest to date of report. 


(G). Whether any, and which, are holders of bonds, 
as purchasers or otherwise, and-may legally have priority 
out of the funds arising from sale. 

3. To audit and pass receiver’s account. 

4. To report what, if anything, is to be allowed trustees. 

Date of this decree is June 30th, 1882. 

Subsequently (R. 161) the special master is ordered to 
ascertain and report the place and priority in the distri- 
bution of the sale fund, if any they lawfully had, for the 
appellant’s in No. 947 and 1,027. 

He has previously, (R. 97) by exparte order, been re- 
quired to receive and report proofs for or against these 
last named appellants claims, without prejudice to other 
parties to the record. It was after this last named order 
that upon petitions; R. 122 to 146) demurred to (R. 147-8) 
ore tenus anch overruled, petitioners were by order al- 
lowed to levy executions from the state court, on property 
in the receiver's hands, without disturbing his possession 
and without prejudice, etc. (R. 105). 

It was the place and priority by virtue of such permit- 
ted execution levy, that the master was to look after and 
report. 

(B.) HIS REPORT. 

1. It gives Richardson and Day but 200 bonds—the 
final decree affirms that. 

2. It does not consider the evidence taken (R. 1135 to 
1218) after the master reported; and the court below in its 
final decree either did not consider, or it disregarded, such 
ev ‘dence. : 

The appealable question ia this regard being, whether 
Richardson & Day were or were not, justly and legally en- 
titled to participate in the distribution of mortgage sale 
proceeds, on a basis of more than 200 bonds. 
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The master’s report will be followed, but as it does not 
find all the undisputed facts, material to the rightful decis- 
ion of this question of more than 200 bonds, these undis- 
puted facts will be given, with reference tothe record, page 
and folio, where they are to be found. 

The master’s report also finds facts, for which there was 
and is no evidence. These when material will be noted. 

This right of review and correction by this Court, is be- 
Feved to have been saved and secured, by appropriate ex- 
ceptions. (R. 255 to 261). 

The special master’s first report (R. 171 to 222) was de- 
fective. Upon petition (R. 222-3) and order (R. 224) he 
made a supplemental report (R. 225-6) stating with par- 
ticularity, upon what his report was in fact based: and this 
“what,” he returned and filed in court, so far as it had not 
before that been done. 

Generally, the special master’s report is obnoxious to just 
criticism, because as alleged in appellant's nineteenth ex- 
ception (P. 259) it is: 

(1). Largely argumentative. 

(2). The findings of law and fact are commingled and 
confused. | 

(3). In its use of many such words and phrases as “It 
appears,” it must be remembered,” “I think,” and “I 
do not think,” and “claims,” touching facts necessary to be 
found absolutely, in order to an orderly review of the law, 
deduced by the master therefrom. 

Much the largest bondholding was non-resident in 
Michigan, still there was a number of small holders, resi- 
dent in Michigan, who had from the master about what 
they asked for; possibly upon the principle of de min- 
imis,” and possibly upon the theory of the ancient 
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Roman vocabulary, which had one name for a stranger 
and an enemy. 

The pages of the special master’s report occupied by 
Richardson’s claim are, (R., p. 190 to 202, F. 462) and the 
facts touching the R. R. corporate acts, to and with him, 
necessarily appear in its official record of proceedings. (R. 
775 to 835.) 

Richardson, up to March, 1875, was a total stranger to 
the C., S. & C. R. R. Co., its promotors, officers and scheme. 
His was the fourth money with which these officers pur- 
veyed themselves fat salaries and eastern junketing trips. 
The “ Philadelphia parties” by their advances had loaned 
an amount which the master finds, principal and interest, 
(R. 189) at $218,278.61. Richardson’s he finds at $273,- 
282.87. (R. 201). Sickles had also loaned 8100 000. 
All previous to Richardson’s loan was gone; nothing 
of substance had been done; more was to be sought 
for; so March 31, 1875, Richardson makes his contract 
with the company, which the master finds in full. 
(R. 190 to 193). He was then residing in New York, an 
industrious and saving old man, who, by a life of severe 
labor and privation, had got together a surplus, and with 
greater physical than intellectual resources, was desirious 
of becoming a central figure in some public enterprise 
that might bring him greater influence in the financial 
world, and increase his hoard. 


He was by temperament, by want of business or other 


education, by his peculiar ambitions, in short, in all ways, 
a fit subject for being fooled to the top of his bent, by 
adroit schemers, on the look-out for money or its equiva- 
lent, credit. By this contract he gave to the R R. Co. offi- 
cers $100,000 in his notes (subsequently all paid) “to pu- 
chase iron for constructing and completing a 20 mile divis- 


— — —. — gies 
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jon of the Railroad west from St. Louis, Gratiot Co.;“ the 
only division ever finished by the Railroad Co. 

For this 8100, 000 the company were to give and to do, as 
follows: 

( First clause). Give 200 bonds as collateral. 

(Second clause.) This $100,000 should go “fo no other 
purpose” than to purchase iron at lowest market price. 

(Third clause). This division was to be completed “in 
time for the business of the coming summer.” 

(Fourth clause). Give seven per cent, interest, and as 
the entire issue of bonds is‘on sale in Europe, he was to 
get and take his money, if and when bonds are sold. 

( Fifth clause). He was to be made a director, whereby 
his ambition would be gratified and he could see and direct 
the expenditure of his money, for nothing but tron. 

' (Sixth clause). The company would lease this to be 
completed division to another R. R Co. for not less than 
eight per cent. on cost, and assign that lease to him, and all 
subsidies, upon that division, as further collateral. 

(Seventh clause.) He was to have 1250 full paid shares 
of capital stock, “in consideration of the services rendered 
and to be rendered; in promoting the interests of the (R. R. 
Co.) by his recommendation and influence in the financial 
world, and otherwise, as far as may be, with equity and 
good conscience. 

Norz.— The special master finds as to this stock, (p. 194) 
„ find nothing whatever was paid for this stock. The 
shares issued to Richardson, Elwell and Shaw, were issued 
to Richardson, or on his behalf, in pursuance of the sev- 
enth clause of the contract (above). It was on its face fully 
paid stock, and by resolution of July 5th, 1875, it was to be 
preferged stock and draw 7 per cent. interest.” 

Tia ftp in italics, is an incorrect statement; has 
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no proof to support it, as here given. 

The directors’ meeting of July 5, 1875, passed no such 
resolution (R. 806 F. 1875) nor any of like purport. The 
meeting of August 3rd, 1875, however, (R. 807 F. 1876) 
passed a resolution of which the finding above is here, a 
half extract. This last named resolution is this: “Only 
625 shares of the paid up contractual stock, out of the 
1,250 shares, was ordered issued— the remaining 625 
shares was ordered to issue - as soon as the next 10 miles 
of the road shall be completed’”—and then it says “said 
stock shall be preferred stock, and shall draw interest at 
seven per cent. per annum, such interest, however, to be 
payable only out of the neetnet) surplus of the company 
on the first day of July in each year.” (F. 1878). And 
the master’s report ante, had fairly stated such resolution, 
as of its true date and purport, August 3d, 1875. 

It is not an unfair suggestion touching the report of 
a special master making such statement, that his methods 
and ends need scrutiny. This error was pointed out and 
saved by exception second, (R. 255, F. 586) and the con- 
clusions reached by the master (though not accepted in 
the decree ) as to the legal effect of such contractual stock 
ownership, render it important that his findings should 
have support from some evidence, and be accurately and 
carefully stated. 

It is a misleading finding—a misleading legal conclu- 
sion. from the found express agreement, giving the “con- 
sideration” of stock issued to Richardson, as before quot- 
ed—‘“that nothing whatever was paid for this stock.” (R. 
194. ) 


ed history, of Richardson’s connection and dealing with 
the Railroad Company and its officers—his associates. 


This seems to be an appropriate place to giye a condens- 


— 


— | — 
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Care will be taken, the Record being so voluminous, to 
state the undisputed action of Richardson and his co- 
Oficers, and the master’s report will be followed correc- 
tions and additional fact will be placed in squared brack- 
ets. 

As to the director’s meeting of April 3d, 1875, the 
master finds (R. 193); 

On Ap zl 3d, 1875, the Board of Directors met at St. 
James hotel, New York, aod ratified the above contract and 
Richardson was elected director and on the 5th of April, 
1875, received 200 of the bonds, Nos. 3,001 to 3, 200, as 
collateral security under the contract.“ , 


[ At this meeting Richardson was not present. 

Cotemporar us with the Richardson contract of March 
31, 1875, cate, was one by Joha A. Elwell then of New 
York City, with the Ra‘lroad Compavy looking to the lays 
ing of the iron Richardson s money was to buy. Elwell 
was then a protege of Richardson and had th. u, his back- 
ing and confidence, and the two were co-operat ing with in- 
tent to get the Richardson loan info iron and cn the road. 
Richardson furnishing the necded money for Elwell's per- 
formance of his contract. Both these contracts are ratified 
at this meeting (R. 805). Richardson was then without 
knowledge, of the previous financial deals, of his now cor- 
porate associates. (R. 406 and 617, 1023 F. 2226). 

1875, April 15th, the treasurer E. P. Ferry discounts 
Richardson’s $100,000 notes and gets cash $95,500. ] 


As to the directors meeting of May 28, 1875, (R. £05, F. 
1874) the master finds (R. 193): 

“On the 28th day of May, 1875, John A. Elwell was 
elected secretary of the company, and Richardson is placed 
on the executive committee. The company resolved to 
hire of Richardson a locomotive and cars at $300 a 


month, the company to keep them in repaiis.” 


[ R‘chardson in a d or Elwell’s contract ante, had bought 
this locomoiive and 20 flat cars. The former 22 
Klinck, hed been lost at sea in the Schiller, May 7, 1875, 
en route for Europe, to aid McChesney and Gen’l Daniel 


E. Sickles in trying to sell the bonds, Richardson is put 
oa the executive committee, vice McChesney in Europe.] 


Directors meeting of July 5, 1875 (R. 806, F. 1875.) 

This is the master’s report. 

On July 5th, 1875, Richardson assigned 25 sbares of the 
stock due h'm to Elwell, and Elwell was elected a director. 
The lease from the company to Richa ¢son of the road 
was ratified and confirmed. 

The secretary and treasurer were instracted io deposit 
with Richardson one hundred of the company’s first 
mortgage bonds as additional security for moneys ad- 
vanced by him since March 31, 1875, and that may be ad- 
vanced on the iron contract with the Cleveland Rolling Mill 
Company. 

It was iesolved that the funds to be raised by the presi- 
dent or acquired tn any other source should be applied, 
first to the liquide tion of the accorut of J. E. Shaw, aud 
next directly to the repayment of Richardson, ‘for the 
amovnt paid or to be paid to the Cleveland Rolling Mil 
Company on account of iron contract. The subsidy notes 
were ordered to be turned over by the president to the sec- 
retary, for the benefit of the company. 

J. E. Shaw was elected a director. Ten shares of Rich- 
ardson’s stock was issued to him by votes of the board, 
Oct. 11th, 1875. 

Twenty miles of the company’s road, leased to Richard- 
son, Juue Ist, 1875, was ordered to be formally turned 
over to him by the presideat. 

We state it. and otver material undispvted facts, as fol- 
lows: 


[ Elwell made director, rice Klinck. deceased. 

It seems the compa.y hed a court ci sor iron with the 
Cleveland Rolling Mill Co.; that Craw as president, had, 
June 1, 1875, assigned to Richardson this coutract as a fur- 


. 
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ther collateral. This assignment was now ratified. 

That on last named — a lease of 20 miles of graded 
and located road bed had been made by president and sec- 
retary to Richardson. This was also ratified. Twenty- 
five shares of stock due Richardson by the company, were 
voted to be transferred to Elwell. 

The located and ed 20 miles of road leased to Rich- 
ardson as collateral was formally turned over to him. 
at this meeting they recite the receipt of Richardson’s 
$100,000 and approve of its disposition by the treasurer, 
(only about 3-4 had in fact, gone into iron.) The admit- 
ted and agreed account of Richardson shows that he paid 
to the company, chiefly on the iron contract, $30,825.19, 
between April J, 1875, and July 6 and 10, 1875. } 


DL We defer reference to the evidence before the master 


touching this additional 100 bonds No. 3,201 to 3,300 until 
the remaining numbers 3,301 to 3,600 are reached, as the 
manual receipt by Richardson of these 400 bonds, was on 
the same day and occasion, Aug. 20th and 21st, 1875. 

Directors meeting of Aug. 3, 1875. 

The master’s report as to this is (R. 193, 194) as follows: 

„On Aug. 3d, 1875, E. P. Ferry tendered his resigna. 
tion as treasurer and Benjamin Richardson was elected 
treasurer, the same fu tuke effect as soon as Mr. Ferry’s 
accounts as treasurer should be adjusted by the executive 
committee. 

“It was unanimously resolved: ‘That in consideration 
of the sums of money advanced by Benjamin Richardson, 
of New York, for this company, and of the sums to be here- 
after advanced by him, for the purposes of extension and 
equipment of the road, as tell as advances made by him 
of every nature, whatsoever, that an additional amouut of 
three hundred of the company’s first mortyage bonds of one 
thousand dollars each, be conveyed to said Richardson, 
making a total of six hundred of said first mortgage bonds 
of one thousand dollars each, as collateral security for the 
re-payment to him of suid sums 8» advanced. Which sums 
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shall bear interest at the rate of ten per cent. per annum, 
payable annually, on the first days of January and July, of 
each year.“ 

It was also resolved that for the further securing Mr. 
Richardson for money or material, on acconnt of the ex- 
tension of the road to Lake View, or for money advanced on 
any other account,a lease should be executed to him of such 
portion of the road so extended, as well as of the bridge 
across the river at Saginaw, on like terms as the lease of 
June Ist, 1875. 

It was further provided that the company’s notes might 
be given to Richardson for the company’s indebtedness, 
on account of the use of his locomotive and cars. 


The executive committee were given power to re-call J. 
H. McChesney as the loan agent of the company, if they 
should deem best. 

It was also provided that certificates for six hundred and 
twenty-five shares of the company’s paid up stock should 
be delivered to Richardson, in pursuance of the contract 
of March Ist, 1875, and that he should receive a similar 
amount when the next ten miles of road should be com- 
pleted. The stock was to be preferred stock, and drew 
seven per cent. interest, but payable only out of the net 
surplus of the company, July Ist “of each year.” 


— master is here simply reciting and finding the offi- 
cial proceedings at this meeting, given exactly, at (R. 807 
et seq. F. 1876 to F. 1879)Zappellants have exceptions (R. 
255 first and fourth) to portion of this finding; that these 
exceptions are well taken is apparent from inspection of 
the official Record. By this it is seen, that treasurer Fer- 
ry's resignation was not (as the master finds) to take effect 
as soon as his acc-unts as treasurer should be adjusted by 
the executive committee. (F. 1877). 
The obligations that he had personally made for the ben- 
efit of the company were to be settled, or he relieved there- 
from; the executive committee was empowered to do this, 
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and as this was never in fact done, Ferry never in fact or 
law, ceased to be the treasurer, and Richardson’s election 
to his place (never vacant) was of no force. That Ferry 
remained still treasurer notwithstanding these proceedings, 
abundantly appears from all the evidence, which is undis- 

—— i! R , 614, 562, 363, 369, 370 is part of such ev- 
idence. 

This point is so plain, that, tak n with other like hal/ 
truth findings, such ag this, referring to the director’s meet- 
ing of Oct. 11-16, 185, (R. 195) “one hundred and twenty 
thousand dollars of Bonds were voted to Richardson as a 
bonus. These Richardson never received: ‘as if he stood 
ready to take them, if he could have got them, when in 
fact he repudiated the whole transaction, and took none 
(R. 385, F. 2182) it leads to the just and legitimate in- 
ference, that it was the purpose of the master in the argu- 
mentative report he constructed for the court below, to so 
color the immense mass of proof (which would certainly 
not all be looked through by the court below) as to leave 
unfavorable impressions, as to the integrity of Richardson, 
who to any candid mind, familiar with «all the facts, appears 
in the history more sinned against than sinning. 

It is certainly true that by his associates on the board, it 
was hoped that he might be induced to assume and pay 
Ferry’s personal liability, and so become treasurer, and his 
then trusted Lieutenant, Elwell, sent him the n 
notes for that purpose, (R. 368, 550) which Richardson 
would not sign. 


Director’s meeting of October 11-16. 1875. (R. 809 to 


815. ) 


[This meeting was the first at which “Philadelphia par- 
ties” and Richardson became fully advised, of the amount 
and character of the several advances, made by each. 

The Michigan tai! had up to this time, wagged the two 
New York and Philadelphia dogs, “separate and apart.” 
There was here an attempt, to wag them together. 

The first procedure was to equalize contractual stock 
holdings and leave the balance of power, in the Michigan 
subscribed stock. At this meeting the directors present 
were: 

New York— Benjamin Richardson. 

Philadelphia— J. O’ Byrne and later Kelly. 

Michigan—Craw, Ferry, Nims, Shaw and Elwell. 

I place Shaw and Elwell among Michigan directors, for 
though before that made such, through Richardson's con- 
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tractual stock, they were now with the Michigan directors, 
anxious for more money—from uthers than themselves. 


STOCKHOLDERS. 
The foregoing were all such: but other Philadelphia 


stockholders were present at this meeting and had definite 


distribution of shares. So far as shown in this Record, 
the situation of the stock distribution at this date, Oct. 11 
16, 1875, was as follows: 


NEW YORK { Contractual stock. | 


George G. Sickles or Daniel E. Sickles, 1,000 shares. 

Benjamin Richardson, 1,250 shares ; of this, toShaw, 10, 
to Elwell, 25. 

With regard to this Sickles New York stock, John A. 
Elwell, the man of all work, and witness of all words, for 
all sides of all questions, wherein the crooking of the 
—— hinges of the knee shadows the thrift that follows 

wning, testitied Sept. 29, 1881, that this was the earliest 
stock, and issued to Gen. Daniel E. Sickles. (R. 1,057, F. 
2,279). He also testified in Aug., 1882, (R. 696, F. 1,649 
et. seq.) that it was issued to George G. Sickles, the Gen- 
eral’s father. 

General Sickles himself, though for four years from 1878 
on, president, director and member of the executive com- 
mitte of the R. R. Co., having R. R. and telegraphic passes 
(R. 697) is exceedingly hazy and indistinct as to «whose 


stock he represented in such capacities. [R. 694 and 695). 


Still, it is safe to treat him as a New York stockholder. 
PHILADELPHIA [ contractual stock. | 


Penniston 8 — — — ° 350 shares. 
Betz . . . . — — 2 
Bower — ° — — — 340 


MICHIGAN [ subscribed stock. | 
Craw 210 shares. 
Nims 1994 shares now surrendered for 10 full paid. 
Ferry 1 66 66 60 60 11 66 66 


Also other original subscribed stock at organization (R. 
776) 1,890 sha the board of directors, at this meeting 
stock stood as follows: 

New York. Richardson, 1,215 shares, contractual. 


Philadelphia. — 10 shares, contractual. 


Kelly, 93 
Michigan. Craw, 210 “ subscribed? 5 

per ceat., pai 

Ferry, 11 shares subscribed’ call- 
ed full paid. 

Nims, 10 shares subscribed,‘call- 
ed full paid. 

Elwell, 25 contractual. 

Shaw, 10 contractual. 


The master abstracts the proceedings of this meeting 
(R. 194, 195) given in full at (R. 809 F. "1879, to F. 1866). 

But there is nothing found, and nothing in the record 
itself, that affects the question under consideration, viz, 
Richardson's | possession of 600 bone 

The same is true of the stockholders meeting of Janua 
4th, 18th and 20th, 1876, when a new board and new o 
cers were chosen ; also of of several meetings of directors and 
divers written u of the executive committee. 
(R. 815 to 826, 5.1301) 1,901. ) 


The master finds (R. 196) that at the directors meeting 
of July 8th, 1876, they by vote, admitted an indebtedness 
of the R. R. Co. to Richardson for money advanced $166,- 
818.17 ; for interest to that date, $13,869.22, and for use of 


rolling stock, £4,900, making a total of $185,588.19; also 
directing what are known as stock notes (reciting collat- 
teral bonds, and powers of sale on default, public or pri- 
vate) to be given, which would in express terms recognize 
and affirm Richardson’s then possession of pledged collat- 
teral bonds, six hundred of which had been certainly voted 
as the master finds. The question is, how many were 
delivered ? 

The resolutions found by the master (R. 196) read as 
follows : 

The following preamble and resolution was adopted: 

‘‘Whereas, it appears that this company are indebted to 
Benjamin Richardson, of the city of New York, for mon- 
eys advanced by him, to the amount of one hundred and 


sixty-six thousand eight hundred and eighteen dollars and 
ninety-seven cents, (3166, 818.97) and interest accrued 
thereon, to date, to the amount of thirteen thousand eight 
hundred and sixty-nine dollars and twenty-two cents, ($13,- 
869.22) and for use of his rolling stock, for two locomo- 
tives and twenty-two cars, the sum of four thousand nine 
hundred dollars, making an aggregate of one hundred and 
eighty-five thousand five hundred and eighty-eight dollars 
and nineteen cents ($185,588.19,) therefore, resolved, that 
the bunds issued to said Richardson by this company for 
said aggregate amount ef one hundred eighty-five thousand 
five hundred and eighty-eight dollars and nineteen cents, 
be, and the same are hereby ratified and approved.” All 


the directors voted in the affirmative. 


The following was also adopted, offered by Mr. Ham: 
“That, whereas, Benjamin Richardson has, heretofore, 
loaned and advanced to this company, a large sum of money, 
to-wit, the sum of one hundred and sixty-five theusand 


eight hundred and eighteen dollars and ninety-seven cents, 


on which there is a considerable amount of accrued inter- 
eff; for which loan it has been understood that said Rich- 
ardson should receive the promissory note or notes, of this 
company, bnt which have never been executed and deliver- 
ed to him; sal loan having been secured by the delivery 
fo the said Richardson of certain of the first mortgage 
bonds of the company, and the company being unable to 
pay either said principal or interest, or any part thereof, 
the said Richardson, being desirous of realizing the money 
so as aforesaid loaned, therefore, it is resolved, that the 
Secretary of the company be, and he is hereby authorized 
and directed to execute and deli er to the said Richardson 
the promissory note, or notes, of the company, in the 
amount of said indebtedness, with the accrued interest 


thereon, payable at such time as he may be able to agree 
upon with said Richardson, and at a rate of interest not to 
exceed seven per cent., with an agreement embodied in such 
notes authorizing the holder thereof, in the event of the 
«ame not being paid, according to the terms thereof, to sell 
and dispose of said first mortgage bonds, pledged and de- 
livered as afsresaid; or so many thereof as may be neces- 
sary, either at public or private auction sale, and without 
previous notice to the company in the city of New York; 
and, if sold at public vendue, to become himself the pur- 
chaser of such bonds. A certified copy of this resolution, 
under the seal of the company, shall be delivered by the 
Secretary, with the notes executed under authority of this 
resolution.” 

O. W. Child was appointed director in place of Rich- 
ardson. 

The master finds that 200 bonds were delivered (R. 197). 
That July 5, 1875, the board of directors were instructed 
to deliver 100 more to secure past ($100,000) and future 
advances, and that Richardson the next day, July 6, 1875, 
did further advance for tron $25,647.79, but that the secre- 
tary and treasurer did not carry out the instructions, 

D The exact opposite of this is, and was, an undisputed 
fact. 


Reference is now made to evidence, undisputed, before 
the master. . 

1. In a suit (R. 836 to 1,042) brought in the Supreme 
Court of the city of New York, to which the appellant 
Sickles, was a party plaintiff, Judge Donahue found as a 
fact, Richardson as 1 edgee to be in possession of 600 of 
these bonds (R. 447 to 448) the entire proceedings put in 
evidence by appellant Sickles appear at (R. 419 to 456). 

As to Richardson's possession of the 100 (Nos. 3,201 to 
3,300) as well as of the remaining 300; No. 3,301 to 3,600, 
see also: (R. 477, 478, 480, 481, to 550, 397, 396 to 400, 
407, 48. 587, 580, 591, 643, 999 and 1,000, all of the bonds 
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of the Co. attached, except Nos. 3,001 to 3,600). See also 
the stock notes sworn to have been given with the num- 
bers of the bonds 3,001 to 3,600 (R. 726, 727) recited therein. 

In all the testimony which came before the master,( with 
the single exception of the receipt to Ferry, before referred 
to) and in all the pleadings, claims or argument submitted 
to the master, and there were several hundred of 
printed argument and analysis presented by counsel, rep- 
resenting all the contending claimants, no claim was made, 
that challenged Richardson’s actual holding, of these 600 
collateral bonds, by the vote of the R. R. corporation. 

The discovery, and legal effect of the receipt, was the 
master’s exclusive patent. 

Evidence not bejure the master, but before the District 


Judge. 

At the date of the vote of July 5th, 1875, found by the 
master in the director’s proceedings of that date, it by the 
evidence is shown that “the secretary and treasurer” did 
“carry out the instructions given by the meeting,” as suffi- 
— appears from the following order: 


Richardson & Day E.chibit. (R. 370.) 

| Graud Haven, Mich., July 5th, 1875. 
Edward P. Ferry, Esq., Treasurer Chicago, Saginaw & 

Canada Railroad Company: 5 

In compliance with a resolution passed by the Board of 
Directors of this company, please deliver to Mr. Benjamin 
Richardson, of the City of New York, one hundred (100) 
of the first mortgage bonds of our road, said bonds to be 
held by said Richardson as collateral security for monies 
advanced by him, as mentioned in said resolution of this 
date. 


Ne teste RS ea OS et teeth ato ait eee 


E. L. CRAW, President. 
JOHN A. ELWELL, Sec’y. 
Written across the face I:. Accel. Epwanrp P. Ferry, 
Treasurer. 
| [ Endorsed ]: Order for 100 bonds of the Chicago, Sag- | 
* + inaw & naa Railroad Co.-Auly 5th, 1875. Richardson 
„& Day exhibit 3, J. A. O. delivered to Richard - 
son on the same day. R. 1168 F. 2504. ] 
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Surely this, was a separation and delivery of 100 bonds 
sufficient in equity and one, one hundred, was as good as 
any other, to carry out the instructions given by the meet- 
ing.” A manual delivery was then impossible. The meet- 
ing and order for delivery, was in Musk Michi 
The bonds were then in the Mercantile Safe qo toe 
in New York. All this is covered by appellants “third” ex- 
ception. (R. 255). ] 

Proceeding with the master’s report (R. 197) under ap- 
pellant's fourth, and fifth exceptions, (R. 255-6) the master 
now finds recited ante: 

“On August 3, 1875, Mr. E. P. Ferry resigned his office 
as treasurer, to take effect when he should be settled 
with.” [This was done so far, as that the executive com- 
mittee fuuad thasbalance due him.] “Richardson was at 
the same time elected treasurer to take effect, as soon as 
Mr. Ferry’s accounts were adjusted” [paid] “by the ex- 
ecutive committee.” See ante This was never done, 
for at the director’s meeting of July 8, 1876, his then un- 
adjusted (unpaid) accounts were provided for, with collat- 
eral bonds, which collateral bonds, by the way, were never 
delivered to him. He simply took them by authority of 
the resolution, from the «unissued bonds in his own y 
as treasurer... As the master finds Richardson did. Yet the 
master allows Ferry’s taking to be lawful, covered by ex- 
ception twentieth (R 259) and finds Richardson’s unlawful. 
Certainly the rule is the same, for resident Ferry and non- 
resident Richardson—in Federal Courts. | 


Continuing, the master’s report finds: 

“On the 20th of August, 1875, at Mr. Richardson's re- 
quest, O. W. Child’s and M. J. Baney examined the bonds 
of the company in New York City and found 2289 bonds, 
and they signed a statement to that effect, and gave there- 
in the number of each bond.” 


[Here the master refers to Ferry’s exhibit (R. 674) and 
then disregarding all that the evidence before him showed 
to have transpired, between Aug. 20, 75, and Oct, 11 75, 
affecting these bonds, he finds “the Ferry receipt.” What 


~, 
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this disregarded evidence was, is found in part as follows: 


Sickles witness, Elwell (R. 477, 478, 480, 481) showing 
that the bonds were obtained by Richardson, Ferry per- 
sonally giving him the key to the bond safe in witness’ pres- 
ence, etc., etc. 

(R. 397 ta 400 and 602 to 605) is Richardson’s first ac- 
count of howe got an held the 600 bonds. 

(R. 550) is¥Elwell’s statement, of how Ferry failed to go 
out, as treasurer. 

(R. 653) Richardson’s exhibits showing that when at his 
suit, all the unissued bonds of the Co. were seized, it did 
not include bis 600. 

(R. 726) Sickles Ex. D., C. and E (R. 1062), showin 
notes, said to have been given Richardson gee nae of 
directors’ meeting of July 8, 76, giving the bond numbers 
No. 3001 to 3600, which he held as collateral. 

(R. 1049) Sickles’ witness, Elwell, again gives the his- 
tory of the delivery of bonds to Richardson. See also (R. 
1066, 1078, 1081, 1085, 1086, 1087, 1104, 1110, 1112.) 

Any examination of the foregoing testimony, all of which 
was before the master, should satisfy any candid person. 

(1) That as matter of fact, on and after Aug. 21, 75, for 
more than one continuous year, Richardson had and kept 
in his exclusive possession No. 3001 to 3600—600 honda, 
claiming them as collateral. 

(2) That the board of directors officially recognized 
and affirmed his right to such possession. 

( 1 The wiy and manner he acquired that possession, 
and: 

(4) Thatgn sh possession was wholly inconsistent with 
the master M terpretation of the receipt of Oct. 12, 1875, 
attache: to the paper list of bonds made by Baney and 
Childs Aug. 20, 1875. 

No reference is made by the master to, nor does he find 
any of the undisputad proofs, of what was done with the 
bonds, from Au. 3, 1875 to Oct, 11, 1875. 

Under order and leave of the Court further testimony 
was taken, to make more clear to the Court what ought to 
have been sufficiently clear to the master, without such 
further proof. 

This testimony is at (R. 1135 to 1218.) 

The exhibits with it are at (R. 362 to 385. ) 

It is true (apparently) that after Ferry’s conditional 
resignation and Richardson’s conditional election to fill 
this expected vacancy, his associates on the board had 
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we that they could cajole him out of the money, need- 
ul for the executive committee to pay off Ferry's liabili- 
ties $20,000 — his personal advances $9,888.35 were said by 
Elwell to have been settled by 2, 4, 6, 8 and 9 months Co. 
notes. (R. 368 F. 863.) Richardson did not furnish the 
money nor promise it. 

. At the time he was asked so to do, and as an induce- 
ment for him to help the rats ashore from the sinking ship, 
Ferry in Grand Haven, Mich., through Elwell sent him, 
Richardson, at New York (R. 369 F. 868) a “new order” 
for the delivery of all the bonds then on deposit with the 
Mercantile Safe Deposit Co. in New York, and a promise 
to turn over all books, accpunts and vouchers on his, Ferry's 
receipt of two $10,000 notes. 

The old order (R. 370 F. 869) of date Aug. 3, 1875, the 
day of the directors meeting, voting them, made by Craw, 
president, and Elwell, secretary, on Ferry, treasurer, was 
for the delivery of 300 bonds as collateral security. This 
was accompanied by the key of the safe containing all the 
bonds, so Elwell testifies, (R. 477 F. 1103) and — (R. 
1204.) This order is found in Richardson'a possession, 
b roduced and put in evidence. As this, with the key gave 

im access to the bonds, Elwell Aug. 16, 1875, enroute to 
Grand Rapids, instructs him to take his witnesses, make 
two lists with numbera of the bonds. But the “new order” 
gives <y authority and recites the fact, that he ( Rich- 
ardson ) then held the keys. (R. 370 F. 868.) 

Aug. 20, 75, this is presented to, and nag by, the 
bond trustees’ attorneys, Alexander and Green. This da 
the bonds are taken, counted, listed and numbered (K. 
371). Baney and Childs are the persons selected to count 
and number under authority of the two orders (F. 869 and 
870). Childs, after listing all (R. 1153, F. 2471), selects 
out and lists 400 Na. 3201 to 3600, 8 bundles, and deliv- 
ars them t Richardson. A list and note of this delivery 
is made (R. 372, F. 873.) These Richardson takes into 
his exclusive personal possession, pats them with his other 
200 iuto his private tin trunk, where they continuously re- 
mained (through many perils of New York jurisprudence) 
till in the same tin trun pt — to the clerk of the U. 

ichardson’s exhibits. 

The unissued “deposit” bonds of the company were then, 
by (as he terms himself) “Old Hickory Jackson” ( Richard- 
son removed to the Park Bank, as a cheaper custodian, 
where they remained undisturbed until the memorable di- 
rectors’ meeting of Oct. 11— 16, 1875, at the Quaker City 
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of “Brotherly Love.” The list f numbers made by Baney 
and Childs, Aug. 20, 75, remained, and by inadvertence 
and mistake, the numbers of the 400 delivered to and taken 
ion of by Richardson, were nof erased, This Octo- 

r meeting was not altogether a “love feast.” Ferry 
resumed his duties as treasurer. He was not then re- 
elected; there had been no vacancy. Enlarged powers 
over the bonds “unissued” were given the executive com- 
mittee and Richardson was made chairman of that com- 
mittee and — director of the R. R. Co., irrevocable 
until he was paid! Ferry was methodical, and as treasurer 
wanted a voucher for the custody of the bonds, so before 
by him delivered to the custody, of the “expected to be- 
come” treasurer, Richardson; The old di ey and 
Childs of Aug. 20, 75, being produced receipt 
(R. 197) with his 400 collateral bond numbers, by accident 
not erased. It was attached to the list, whereby Richard- 
son was made tq; acknowledge himself custodian as chair- 
man of the executive committee of these 400,with 1889 
other numbered bonds, correctly so acknowledged. As to 
the 400, it was not in fact nor in intention true. Richard- 
son gives his own account of this. (R. 1168 to 1173.) He 
was submitted to a rigid and minute cross examination, by 
the late distinguished criminal advocate, John Graham. 
(R. 1173 to 1191.) The exact material truth of all which 
appears at (R. 1186, F. 2548 and 2549) in a few sentences. | 


The recvipt basis of master’s refusal to allow Richard- 
son's bonds No. 3201 to 3600 reads as follows: (No date.) 
“Received of Edward P. Perry, Treasurer of the Chi- 
cago, Saginaw and Canada Railroad Co., twenty-two hun- 
dred and eighty-nine (2,289) of the first mortgage bonds 
of the company, numbered as detailed by the memorandum 
above, dated New York, Aug. 20, 75, and signed by O. W. 
Child and M. J. Baney placed in my custody as chairman 
of the executive committee of said R. R. Co. in accordance 
with the resolution of the Board of Directors passed Oct. 
llth, 75, for custody, disposal or sale. 
BENJAMIN RICHARDSON.” 


The report then proceeds argumentatively. . ei p- 
pears that the bonds voted to Richardson as collateral on 
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‘the 3d day of August, 1875, being 300 in number were not 


in fact delivered to him under that vote. A pledge of 
bonds to be effectual must be delivered. These bonds re- 
mained in the hands of Ferry until on and after Oct, 11th, 
1875.” [For this there is absolutely no proof: the proof 
and the whole of it, cited ante is that these bonds “being 
300 in number” 3201 to 3600 passed out of Ferry’s hands 
Aug. 20, 75, and forever thereafter, and continuously, re- 
mained out.] 

The master’s report proceeds, (R. 198.) 

“ After the 2289 bonds came to Richardson’s possession 
under the above receipt” [ given ante as on and after Oct. 
11, 75, “he selected out four hundred of them, numbered 
3201 to 3600 inclusive and took them into his own individ- 
ual possession.” [There was not a scintilla of proof before 
the master that tends to show this selection “out,” to have 
been «after Oct. 11, 75, or on any other day, after August 
21, 75. 7 

“The precise time this was done, does not appear.” 

[By the testimony taken after the master’s report, this 
precise time does appear, Aug, 20-21, "75. ] 

‘the master says: “it was prior to the 8th day of July, 
1876.” For “Elwell, one of the directors was aware of the 
fact on the 8th day of July, 1876, when he made the notes 
to Richardson.” 

Note. (As io correciness uf the master’s readiny of the 
receipt.) Is Ferry’s receipt of necessity to be legally con- 
strued as the master construes it. He says (R. 198) “The 
express terms of his receipt negatives the idea, that they 


were (then) delivered, in pledge to Richardson for moneys 


advanced to the compay, previous to that date.” Suppose 
that to be conceded, something more is needed. The ex- 
press term of this receipt should—to reach the result the 
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masté? reached —also negative the idea that Richardson 
could, after its supposed date, lawfully take and hold, 400 of 
these (2289) bonds, which 400 had long before, been by 
the board of directors voted to be so taken and held and 
these votes had never been rescinded or modified. 

Now the express terms of this receipt in this regard 
were — In my custody as chairman of the executive com- 
mittee, in accordance with the resolution of the board of 
directors passed Oct 11, 1875, for custody, disposal or 
sale.” And this resolution the master finds in part (R. 
197-8) “That the executive committee shall have power to 
sell and dispose of the bonds, authorized to be issued for 
the purposes of construction and equipment, for such 
prices, and on such terms, as they may deem best for the 
interest of the company.” 

Now if Richardson as chairman of that committe “dis- 
posed of” 400 bonds, before that authorized to be issued 
for purposes of construction, on terms as=hed-been pre- 
viously voted by the board of directors, with or without 
the knowledge or acquiesence of the only other member 
of that committee, Kelly (R. 811 F. 4881) viz., took these 
400 into his personal possession, as the 400 bonds so before 
voted to him, in pledge for his money advanced or to be 
advanced for construction, who can legally or equitably 
challenge that act. No one did challenge it, assuredly not 
Kelly: until the master did, in his report — given effect by 
decree. 

The very money so advanced and so secured was the 
last money that went into the road. Pro tanto it increased 
the ultimate security of repayment for ferall the previons 
bond creditors of the company. 


— 
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3k. 
RESUMING THE MASTER'S REPORT. 


| This is the — ＋ 1 place to refer to the director’s 
ion of Jul „76, heretofore recited and found by the 
master. Referring to this resolution, the master says 
Som words of the preamble to the resolution, 
“said having been secured by the delivery to said 
Richardson of certain of first mortgage bonds of the com- 
pany,” and then he adds: 


“And the question is whether this has reference to the 
bonds delivered by the company to Richardson, à pril 5th, 
1875, for which the treasurer held his receipt, or whether 
it refers to these and the 400 which the company had not 
delivered, but which Richardson had taken possession of 
after he had acquired the custody thereof as chairman of 
the executive committee, and which had been voted to him 
by the company as collateral security. Ir it refers to the 
latter, the company ratified Richardson’s act in severing 
them from the body of the bonds in his possession and 
completed the pledge. As no mention is made of the num- 
ber of bonds in the resolution and as the first two hundred 
bonds had been delivered to Richardson to secure the loan, 
and tbe four hundred had not been delivered, although 
voted. I find that the company never ratified Richard- 
son’s unauthorized act in severing the four hundred bonds 
‘from the bonds he had received as chairman of the execu- 
tive committee for custody, disposal or sale. I find that 
the bonds numbered 3201 to 3600 inclusive have never - 
been delivered by the company to him in pledge as colla- 
teral security for moneys advanced, that they came fo his 
hands as unissued bonds belonging to the company which 
he held in custody as an officer of the company.” 


Upon this question of ratification by the C y; not 
C — essential, 2 the validity of the pledge 2 the 


600 bonds, so as before in Richardson’s personal custody, 
since Aug. 21, 75. 

It will be remembered that by the resolution.of July 8, 
76, the executive officers of the company were di to 
give Richardson stock notes, for his debt. 

Elwell testifies that this was done on that day (R. 976 to 
980) Sickle’s New York Record—and _— (R. 1059 F. 2283 
to F. 2287 et seq.) in * * for Sickles, he gives copies 
of these notes, (R. 726, 727) which recite the numbers of 
these 600 bonds No. 3001 to 3600. Sickles’ exhibits C, D, 
and E. 

The substance cf it all is, that July 8, 76, these stock 
note expressly reciting the numbers of these .600 bonds, 


q@ziven as teral, were delivered to Richardson; that he 
kept them and the bonds until on or about July 17th, 76, 


when at the request of Richardson’s attorney, Davidson, 
Elwell tore them up and gave him new notes, of same date 
July 8, 76, and same amounts, because he Elwell, says: 
Davidson as Richardson’s attorney, about to bring suit by 
attaching all the unissued bonds of the company, wanted 
the “demand nots” shown at (R. 415 F. 972 to F. 978), which 
went into judgment against the company, in a suit 

July 17, 76, (R. 456) not by attachment. It turns out that 
no suit was begun by attachment. If there was any at- 
tachment, it was as late as Aug. 11, 76, for judgment was 
Aug. 12, 76 on a complaint reciting but fio notes, and un- 
issued bonds were first seized Aug. 11-12, 76, and sold, in 
execution, Aug. 19, 76. (See the transcript of the record 
456 to 464) and the identical notes sued on, supposed to 
* been changed, appear to have been protested, July 
8, 76. 

Elwells' testimony tends to show collusion between him 
and Davidson, to keep the pendency of this suit quiet, and 
keep knowledge of it away from the Philadelphia director 
Kelly, testimony cited ante. This Davidson wholly and 
indignantly denies (R. 588, 589, 590 et seq. J 


The master finds (R. 199) that there is a direct conflict. 
of testimony with reference to the change of notes.” 


[ This is not accurate. The conflict was rather between 
Davidson and Elwell, as to Davidson’s knowledge or par- 


: 8x — in any change, or collusion. 


he only mat rial question that emerges from the chaos 
is, 1F (after the masters method ) stock notes containing the 
numbers of the 600 bon is were in fact made and delivered, 


it would have been nu autl.orized official act of the R. R. 
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Co. 's officials, in obedience to its directors’ resolutions and 


in affirmance and ratification, of these precise 600 
having been pledged as collateral, to Richardson. 


But the master would seem not to have been wholly sat- 


_ isfied with his report, excluding 400 of Richardson bonds 


for (R. 201) he now proceeds to assign other argumentative 


matter as follows: 5 
I the 300 bonds voted to Richardson on the 3rd of 


August, 1875, had been delivered. Ido pot think he could 
in equity and good conscience claim to hold them as se- 
curity. .4t that time the prospects ofa foreign loan had dis- 
appeared. McChesney ha. heen recalled and the company 
were compelled to look to other resources to carry forward 
the work. Richardson had advanced up to that time 8130, 
815.19. He had received $200,000 of the first mortgage 
bonds as security, and $100,000 more had been voted to 
him but not yet delivered. The three hundred bonds were 
voted to him on Aug. 3d, 1875, upon the following consid- 
erations, as detailed by the witness John A. Elwell, then 
secretary of the company: ‘Mr. Richardson at that meeting 
spoke in favor of the extension of the road to Lake View, 
promised to render further assistance to the road finan- 
cially towards the completion and the equipment of the 
road to that point, to Lake View, that was the contem- 
plated terminus at that time.’ He said in substance: ‘I 
will stand by the road and furnish money, provided you 
will secure me in giving me more bonds. Finally made a 
proposition, that if the company would authorize the further 
delivery to him of three hundred additional bonds, making 
six hundred in all, that he would furnish money for the 
completion and equipment of the road. The directors hav- 
ing taken some little time to consider Mr. Richardson's 
proposition, consented that a resolution should be passed 
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in his favor, granting the further issue of three hundred 
bonds to secure him for such funds, as he might thereafter 
advance for the purpose of the extension and equipment of 
the road.” 

[ It is a sufficient reply to this to recite the sixteenth, 
seventeenth and eighteenth exceptions (R. 258 F. 593 and 
594). It is certainly idle for a lawyer to contend, that an 
informal colloquium (conceding Elwell to have truly stated 
the facts, recited by the master) and that they were all the 
facts, should be held tobe “the considerutions” upon which 
300 bonds were voted to Richardson Aug. 3, 1875; when 
after all colloquium, “the considerations,” larger and 
wider, were put in the formal shape ofa written resolution, 
in express dzssent from such narrow colloquium. Such 
resolution is found by the master to have been formulated 
and passed. See anie.] 

Continuing, the master’s report says : 


“Mr. Richardson nowhere contradicts this statement of 
Mr. Elwell. Mr. Nelson testifies that in August of 1875, 
Mr. Richardson assured him that arrangements had been 
perfected for the payment of the work as fast as it pro- 
gressed, referring to this same portion of the work men- 
tioned by Elwell. 

Richardson did not carry out the promises he made to 
the directors, under the influence of which the bonds were 
voted. The contractors for building this portion of the 
road were left unpaid and the work abandoned. The total 
amount as shown by his account advanced for the purpuse 
of construction and equipment was less than $16,000. It 


must be remembered that the item under date of Feb. 22d, 
1876, “Cash, J. A. Elwell, on acct. iron contract, $5,000.00,” 
was not advanced by him, but was a claim due to Elwell 
which Richardson bought of Elwell for $2,500, and which 
Elwell claims has not yet been paid. Under the circum- 
stances I do not think Mr. Richardson is entitled to hold 


* 
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the three hundred bonds as collateral security for any 
amount.” 

[Now there runs through all this, a thread of advocacy. 
It is by the undisputed proofs, advocacy, based on half 
truths and no truths. | 


‘C There is no evidence that Aug. 3rd, 1875, “the prospects 
of a foreign loan had disappeared.” It was that summer 


(July 26th) that Sickles in Paris had changed his father’s 
250 bonds, held collateral to his $100,000 loan, into 143 
bonds bought, of McChesney, with 20more added as a pro- 
moter’s fee ; because Sickles (engaged in helping McChes- 
ney ) believed in a near prospect of placing the mass of 
bonds (R. 692 to 696) in Europe. It was in November, 
1875, that prospects disappeared.” (Folio 1647.) 

Aug. 3d, 1875, McChesney had not been vrecalled, 
that was ordered to be done Oct. 11-16, 1875. (Folio 
1878 and 1882. ) 

Nelson’s falk with Richardson (and Kelly) “in Aug., 
1875,” was also colloquium (R. 704) “Just before entering 
into that last contract” That last contract was August 
12th, 1875 (R. 708 and 709) and nine days after the 300 
bonds were voted to Richardson, not “for the purpose of 
construction and equipment, but as security for “the sums 
to be hereafter advanced by him, for purposes of extension 
and equipment of the road, as well as advances made by 
him, of every nature whatsoever.” 

Now what moved this referee to isolate and recite this: 
“The total amount, as shown by his account, advanced for 
the purpoges of consfruction and equipment, was less than 
$16,000.” 

Neither is it true in even this narrow sense. See the 
account. (R 996.) It shows from Aug. 14th, 1875, to 
July 5th, 1876, (and July 8th, 1876, Richardson withdrew 
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from all connection with the company. and started on his 
memorable campaign in pursuit, through the courts of, 
just advanced money and interest— not services) that his 
total advances, excluding interest and excluding $4, 900 
rental of his rolling stock, were $34,667.38. 

The “issued” bonds, “autumnal leaves that strewed the 
vales of Vallambrosa” netted in the court below 17 48-100 
per cent. of the amount decreed due to each bond holding 
claimant. Of this $34,667.38 $17,467.11 went into “con- 
struction” (apparently, for it is impossible to distribute 
every item). “Estimates and Nelson,” which as he was 
the only contractor is apparently identical, got $9,000 of 


e ie. . 11. While 313,772.96 went to redeem 1105 bonds 


@ Pidiged i in London; from the danger of passing into a bona 
ide qwnership, and thereby reducing by more than one- 
halfthe sum obtained for each bond, decreed as allowed. 

This redemption was the end originally sought by Rich- 
ardson in co-operation with the Philadelphia partiés,” 
and though in the ardor of the struggle to save as much of 
his advances as he was advised he lawfully could; this end 


ewas “rougy | hewed,” yet “the ‘divinity that shapes our 


ends” (in this case some feeble minded lawyer) kept Rich- 
ardson oul of the-shoes of the London pledgee, and gave 
the benefit of this redemption to all holders alike, subject 
to a claim for equitable salvage Richardson makes. 
Finally, the master finds that “under the circumstances” 
(whatever those are, hid away in the master’s mind) “I do 
not think Mr. Richardson is entitled to hold the three hun- 
dred bonds as collateral security for any amount.” 
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N EXCEPTIONS. 
The exceptions, not hereinbefore cited, applicable to the 


foregoing general discussion, are the sixth, seventh, eighth, — : 


ninth, tenth, fifteenth and twentieth. (R. 256 to 259.) 
To give this court easier reference than does the lengthy 


record, all of appellant’s exceptions are re-printed in this 


brief as APPENDIX A. 

There is also attached to this brief as APPENDIX B some 
argumentative suggestions made by appellant Henry Day 
in person; a member of the legal firm of Lord, Day and 
Lord, New York city, with the master’s report and portion 
of the proofs, but not the printed record before him. 

“HE THAT ASKS EQUITY MUST FIRST DO EQUITY,” (R. 


‘folio 439. ) 


The cuput mortuum of this maxim, distilled from the 
evidence by the master’s report, is that equity will punish 
Richardson for something wrong he tried to do by depriv- 
ing him of his contract rights. 

This is novel doctrine to us. We had thought that 
equity did not punish, but contented itself with prevent- 
ing wrong doing; when properly invoked, the wrong doing 
seems to take this shape in the master’s report, plus the 
undisputed facts. 

1. Richardson held under his contract 1245 full paid 
shares of stock, and by means of this stock he became 

(A) An officer of the company and influenced his aseo- 
ciates in their official action had with and without his pres- 
ence and co-operation. 

In a characteristic letter he thinks (R. 1213) he is re- 
ceiver, advancer, head cook and bottle washer,” etc. All the 
same he is, in fact, mere clay in the hands of the Wolverine 
potters. 

(B) Aug. 3rd, 1875, (beginning with the master in his 


38 


hunt for wrongs) he promised his associates (and Nelson) 
further assistance toward the completion of the road so 
far as Lake View, and gave it. 


(C) 


him, as coll 1; in number mo 
more than general credito 


And so he procured 300 more bonds to be voted 


a and 
and for services 2 Na. 


all had two for one (except Nels6n, who asked for, and got 
none) while he had three for one. 


(D) 


He made no halt in his advances. At the Oct., 


1875, meeting, he agreed to continue dollar for dollar 
with the Philadelphia parties,” in cash, up to $222,000; 
(R. 990) provided they, the next largest holders of bonds 
collateral, would equal his cash. This required of them 
$100,000 and of Richardson about $80,000. He did “kick” 
vigorously, when he found them putting in but one-third 
of the agreed sum, and that, by endorsing the Co. notes at 
8, 11 and 17 months, 10 per cent., with one-third of those, 
undiscountable because worthless (master's report R. 182 
and 183) a scheme arranged by the Wolverine potters, after 
he had left this meeting and gone home to New York. (F. 


1885.) 


(E) Allsubsequent directors proceedings, so long as Rich- 
ardlson was an officer, were but the beginning of the inevita- 
bleend —- foreclosure and distribution; and no wrong doing 
is imagined, except, that Richardson and his associates, ex- 
cluded president Craw (censured for nsing the Co. funds 


purposes) and European bond seller McChes- 
ney, participation in a stockholders meeting, 
except on the basis, taken by Ferry and Nims in Oct., 


1875, of so many shares of their subscribed stock, as the 5 
per cent. paid in, would make full paid. (R. 823.) 


- for priv 


(F) 


vance one-half the money needed to redeem the 1105 


He tried to get the “ Philadelphia parties” to ad- 
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Stevens London pledged bonds, thiough his banker, 
Eugene Kelly & Co. of New York. They replied (R. 
650) no! send us your half and we will do it through 
Drexel & Co. of Philadelphia. He then, April 13th and 
June 26th, 1876 (R. 996, 997) used $13,772.87 of his own 
‘money, and got them back into Eugene Kelly & Cos. 
hands, and afterwards allowed them to be returned to the 
company. : 

(G) At the general putting of claims in order, and 
giving out of bonds two for one, preparatory to foreclos- 
ure, June 8th, 76, he had through his associate directors, 
(made so, most of these, from his stock) notes_ for his mon- 
ey, as it was shown on the books of the Co. (R. 997) to 
have been actually received, and so far as he could give it 
direction, used to give value to the mortgaged property. 

Notes had been before (Aug. 3, 75) voted to be given him 
for rental of his rolling stock. His account stood just be- 
fore the October 1875 meeting at $142,794.98. It is now, 
July 5, 76, $185,588.19 (R. 996, 997) principal and inter- 
ost. . 

(H) July 17, 76 having now no official connection with 
the company, he sued on his notes, by sammong attached 
Aug. 11, 76, (R. 905) got judgment, (R. 900 to 909 and 
456 to 465) Aug. 12, 76, and on execution sold, Aug. 19, 76. 
2974 (R. 998) of the “unissued” bonds, including the 1105 
redeemed from Stevens London pledge, and took nothing 
by such sale. 

The Sheriff had seized and took into his possession, but 
these 2974 attached bonds (R. 643, 644 and 998) though it 
seems, he advertised to sell 3574 (R. 598) but as at the same 


sale, he had before arranged to sell and did sell for Rich- 


ardson with intent to close out the pledge, his 600, on the 
day of sale produced, bought in and carried away, by Rich- 


ardson; irigvrobeble, that he included these 600 by mis- 
take, in his execution sale notice. ° 


| be <. ° eri possession, because of edhtroversy over his — 
* “ed fes: ahd. poundage $4144.57. R. 909). This was at- 
lengtli compromised, aid id by 5 
And as detailed by his ae Davidson (R. 584 to 
602). these 2974 then came to his exclusive possession. The 
600 he had had continuously after Aug. 21. 75, (master's 
report, R. 199, 200. ) 
(IJ Nov,, 15, 76, the trustees began, i in the court below, 
the foreclosupe, ‘whereby the Michigan court acquired an- 
terior and superior jurisdiction of the subject matter—all 
bonds claimed notwithstanding, - 

(f) Dec. 23, 76, Gen. Sickles and the “Philadelphia 
— parties” sued Richardson, the railroad company and its 
1 _ trugtees in the Supreme Court, city and county of New 

York. The record is in evidence with the testimony (B. 
° 836 to 1042) and again (R. 419 to 456, without the testi- 

' mony). 

An this record Secretary Elwell, as witness, remembered 
. for Richardson. In the Michigan record having experi- 
se oO g - éniced a change of heart, he remembered for Sickles. There 

„was a reodiver appointed by Judge Donahue, who took the 

2974 nds i in a wooden trunk and the 600 in Richardson's 

. 5 tin trunk into his possession. They were 80 kept sepa- 
rate. Judge Donahue made findings and gave judgment 

„ „(R. 863 et seq.) which adjudged the whole 3574 bonds to 
0 be null and void and of no effect; enjoined the trustees 
(though they had appeared and pleaded the prior and su- 


ing their validity and ordered them by “some proper 
mark” to be cancelled, etc., ete. 


The 2074, yemained for some ‘time after the sale, i in theg “8 


perior jurisdiction of the Michigan court) from recogniz- ° 
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Richardson appealed to the general term, where (of 
course) this judgment was vacated, (March 17th, 1881, R. 
1041) and the case was dead. 

Afterwards the order appointing receiver was discharg- 
ed, and the bonds ordered returned to Richardson; subse- 
quently modified by consent, so as to transmit the bonds 
(R. 74 to 79) direct to the Michigan Court, as “exhibits of 
Benjamin Richardson” (R. 74) 2974 in the wooden trunk, 
and 600 in the tin trunk. | 

These are the “wrongs,” which Judge Donahue punished 
by annulling all Richardson’s contracts; depriving him of 
his 600 bonds collateral, leaving him with a worthless judg- 
ment for near $200;000 advanced in an honest, though ex- 
ceedingly foolish effort, to breathe the breath of life, into 
the dead carcass of a wild cat Railroad. 

The master and the court below were 1-3 more lenient in 
their punishment. They repudiated and annulled only 2-3 
of his contracts, by permitting him to keep 200 of his 
bonds. 

THE DECREF. 


It is not for me to say, why the court below did so decree. 
I can only surmise, as this court can, having examined the 
record; but this appears: 

1. He was buried under dead loads of immaterial rec- 
ord. 

2. The master’s partial and argumentative report must 
have left an unfavorable impression, which his physical 
strength was not equal to removing, by patient and thor- 
ough examination, but: his decree (R. 299) giving “13, 
Benjamin Richardson and his assignee Henry Day,” a lien 
on 200 bonds numbered 3001 to 3200 amounting to $374,- 
904, and subsequently (R. 360) corrected to $330,725, as 
collateral to 9273, 282.87 of debt money and its interest ad- 


42 


vanced, is erroneously inequitable and unjust, to the appel- 
lants. The amount finally decreed to and received by these 
appellants was (R. 358) but $57,810.73, while his associate 
officers, received for naked services: 

Nims $3,213.62, solicitor; Ferry $5,088.25, treasurer; El- 
well $1,339.11, secretary; Green and bond trustees and 
their associates $3,604 31. (R. 358.) 

And this is as appropriate place as any,to challenge the 
attention of this court to another instance of the partial 
methods of the master’s report and the decreesfor the trus- 
tees’ complainant and against Richardson, covered by ex- 
ception twenty-second 9th, 10th, 11th, 12th and 13th clauses. 
(R. 259, 260. ) 

At (R. 541) Mr. Ashbel Green testifies and produces 
bonds saying, these two bonds” (No. 4810 and 4811) “with 
nine others, namely, No. 4801 to 4809, were given to me 
and William Bond for services as trustees under the mort- 
gage for signing the certificates on the bonds, beirig at the 
rate of one dollar for each bond, per each trustee, payable 
in bonds, and the said eleven bonds were thereafter dis- 
tributed as follows the distributees by their solicitor pro- 
duced and put them in as exhibits. (R. 564) The mas- 
ter’s report on these (R. 209) is as follows: 

Ashbel Green claims absolute ownership in two bonds, 
Nos. 4810 and 4811, These bonds are part of the bonds 
agreed to be turned over to the trustees for services in re- 
ference to the bonds and mortgage for their compensation 
in certifying the bonds. The whole number of bonds so 
delivered to the trustees were eleven, and have been proved 


as follows: 


. — ee, 
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Ashbel Green, Nos. 4810 and 4811 


William Bond, „ 4801 4805 
C. B. Alexander, “ 4806 
H. M. Alexander, 4807 “ 4808 
J. B. Cook, 4809 


I find that Ashbel Green is entitled to participate in the 
fund arising from the sale to the amount of: 


Principal Pi. * = 2 $2,000 00 
Interest to Nov. 1, 1882 — - 41,749 04 
0 3.749 04 
William Bond, 
Principal - - - 365,000 00 
Interest to Nov. 1 — — - 4372 60 
$9,372 60 
C. B. Alexander, 
Principal - - - 681.000 00 
Interest to Nov. 1, 188222 874 52 
$1,874 52 
H. M. Alexander, 
Principal - - - - - £$2000 00 
Interest to Nov. 1, 1882 1.749 04 
$3,749 04 
J. B. McCook, 
Principal - - - - ~- $1,000 00 
Interest to Nov. 1, 18822  .- 874 52 a 
. $1,874 52 
I Now aside from the evidence of Mr. Green above quoted, 
that these bonds were given tome for services:“ There is 


not a scintilla of evidence in the record, that tends to prove 
these bonds “agreed to be turned over for services” as the 
master finds. 

There was written evidence before the master, over the 
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signature of Mr. Ashbel Green, in the Ferry exhibits, that 
reads as follows: (R. 670) “I have retained bonds Nos. 
4801 to 4811 both inclusive (11 bonds) for Mr. Bond and 


myself. ASHBEL GREEN. 
Nov. 14. 1874. 


Ex. C referred to in deposition of E. P. Ferry, J. W. 
Champlain, special examiner.” 

Evidently in transmitting to the treasurer, the closing 
numbers of the certitied bonds, the trustees “retained” 
what they believed right, for services; which “retaining” 
was not, in the proceedings of the board of directors, 
brought to their attention. There was an apparent over- 
issue (F. 1521) not clearly explained. (R. 632 and 633.) 

The point however, of all, this is: 

Green and Bond, officers of the Co. (trustees) without 
apparent official authority “retained” of the bondsin their 
peculiar custody certain bdfids for their services. The 
master finds this « sale, and them to be “bona fide. pur- 
chasers and holders of bonds.” (R, 217.) 

Richardson also an officer of the Co. the master finds 
“retained” (under express written official authority) of 
the bonds in his official custody, certain bonds, as collat- 
eral to money advances ; this retaining, the master finds 
wrongful and void, J 


FURTHER EXCEPTIONS. 

The resulting product, whether Richardson be ruled 
pledgee of 600 bonds, or absolute owner, either by lawful 
sale and purchase of the pledge as collateral, or its sale 
and purchase in execution, being so nearly the same; ques- 
tions covered by exceptions eleventh, (R. 257) thirteenth 
and fourteenth (R. 258) that appellants’ counsel, contents 
himself with calling attention to such exceptions, believing 


that no diseussion thereof, other than that had, will in any 
way aid the Court. 
THE TWENTY-FIRST EXCEPTION.—(R. 259.) 
ö Is addressed to the finding, that Sickles was a good faith 
, parchaser of 163 bonds, and Stevens of 32. It is conceded 
| that Sickles so holds 143, that as to the other 20 he holds 
| those for promoters’ services (such as shown) and that 
Stevens’ 32 were also in part for promoting services, the 
| value of which is no where shown, fixed, nor agreed. That 
it is inequitable to allow unadjusted and disputed services, 
to come in on equality with money loaned, without which, 
| services could have received nothing. 
Reference is made in this regard to master’s report (R. 
202 and 203 Sickles; and 203 Stevens) As to Stevens’ claim 
[ the master finds that the 32 bonds were “sold to him in 
consideration of an indebtedness due, un to induce him fo 
consent to the return of the 1105 bonds” pledged; this in- 
debtedness was paid in full $11,063.16, cabled by means of 
Richardson’s advances. To affirm such a “sale” is uncon- 
scionable. See the testimony. 
For Stevens (R. 465) Geo. W. Tice produces bonds; 
knows nothing. 
Elihu Root (R. 466) produces 32 coupons of May 76, 
protested: same Nos. as bonds No, 701 to 702; and exhibits 
| A. and B. mostly the work of Elwell. 
Sickles (R. 470 to 474) testifies for himself; also (R. 692 
695.) 

McChesney (R. 575 to 584) testifies fhe meeting of the 
board where foreign bond disposal was considered, was 
Jan. 20, 1876. (R. 817 to 821.) 

There appears therein, no authority for Elwell’s tele- 
graph in March, 1876, to Stevens;Ex. A. referred to in 
Root’s testimony cited ante. At the meeting of April 21, 
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turn of the 1105 bonds through Eugene Kelly & Co. 
An examination of this testimony is requested. 


EXCEPTION TWENTY-SECOND. (R. 259.) 


Clause 1, 2, 3, is directed to the question, whether bonds 
voted as late as July 8th, 1876, two for one, as collateral 
for officers’ (solicitor, treasurer and secretary) services, 
should participate in the distribution of foreclosure sale 
proceeds, on equality with money loaned. 


SICKLES. 


Appellant in No. 1074 and whose appeal, unless ad- 
vanced by order of this Court, cannot now be heard. On 
«the hearing below, by reason of his buying of bonds in 
Europe, claimed priority of payment, especially over offi- 
cers of the road holding bonds as pledgees for advances. 
Appellants Richardson and Day in No. 181 resist this 
claim. Neither the master nor the decree below recognized 
it. When heard, appellants in No. 181 expect to file 
points in defence of that claimed priority. 

* Tuomas M. NRLSOW AND NELSON & SovuLe, GENERAL 
JUDGMENT CREDITORS, WITHOUT SECURITY, but with a per- 
mitted (so called) levy on property; to be undisturbed 
in the custody of the receiver. 

They areappellants in No. 947 and 1027 in which, to now 
obtain a hearing, requires of them pre-payment of 
their share of printers and other fees, not now (Jan, 3, 
1889) paid and the advancing of their numbers. 

They claimed below, priorities, which the master al- 


Here, appellants in No. 181 resist their claim, and shall 
expect to be given sufficient time, to print and file points 
in defence. af 


1876, (R. 825) the secretary had instructions, touching re- 


lowed, and the decree did not, 0 
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‘LAW. ~~ 

As the grievance of the appellants, is, that the Court be- 
low, decreed out of their pockets, 400 of the pledged bonds, 
which they thought they had there, safe under the consti- 
tutional wgis of honest contract obligation, I have not 
thought “to bring coals to New Castle” by citation of 
authorities or quotation of the elementary law, that is 
thought to correct such procedure. 

I have contented myself with an effort to state the ma- 
terial facts, easily verified by the record. 

I now submit this appeal, in the faith, that if this im- 
partial and learned tribunal cannot see a way to return 
these 400 bonds, it must after all, be, because equity does 
punish, the appellant Richardson’s earnest, perhaps 
greedy, certainly badly advised legal struggle, to get back 
his money, actually and foolishly loaned ; by taking away 
from him (and his assignee) two thirds of it, and giving 
some to the other lending fools in the enterprise, and some 
for the “services” of those, who worked both sets of fools 
(with the help of equity) out of their money. 

L. D. NORRIS, 
Of counsel, for appellants Day & Richardson. 


Grand Rapids, Mich., January 3d, 1889. 


EXHIBIT A. ; 

The Circuit Court of the United States for the Sixth Cir- 
cuit and Western District of Michigan, Southern Divi- 
sion In equity. 

ASHBEL GREEN and 

WILLIAM BOND, 

Trustees, Complainants, 
vs. , 

CHICAGO, SAGINAW 4 { *%closure Bil. 

CANADA RAILROAD 

COMPANY, 


Defendant. | 

In the matter of the report of John W. Champlin, Spe- 
eial master: ; 

Come now, within the time for this purpose by the court 

allowed, Benjamin Richardson and Henry Day, interven- 


ing claimants of the defendant’s bonds, and by Norris & 
Uhl, their solicitors, except to the reports of the said spe- 
cial master, filed herein on the sixth and twenty-third days 
of November ultimo, in this, to-wit: 

First: For that said master has erroneously found as 
matter of faet, | c 

That Benjamin Richardson was elected treasurer of de- 
fendant to succeed Edward P. Ferry, such election to take 
effect as soon as his predecessor’s “accounts as treasurer” 
should be adjusted by the executive committe; 

Whereas by the only and undisputed evidence of the 
defendant’s book of records, he should have found as mat- 
ter of fact, that such election had effect only when said 
predecessor’s “accounts as treasurer” should have been 
examined and settled, and the obligation said predecessor 
had made personally, for the benefit of the company, should 
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have been settled or said predecessor relieved therefrom, 
which was never done. : 

Second: For that said master has erroneously found as 
matter of fact. 

That nothing whatever was paid for 1250 shares of defen- 
dant’s stock, issued to Richardson, or in his behalf on or 
about October 11, 1875, in pursuance of the Seventh clause 
of the contract of date March 31, 1875, between him and 
the defendant. 

Third: For that said master has erroneously found as 
matter of fact, 

That the secretary, Elwell, and the treasurer, Ferry, did 
not carry out the instructions given by the defendant's 
board of Directors, at their meeting of July 5, 1875, touch- 
ing the deposit with said Richardson of one hundred of 
defendant’s bonds, in accordance with the resolution of the 
defendant's board of directors, of that date, 

Whereas, From the whole evidence before him, which 
was undisputed he should have found as matter of fact, 
that the secretary and treasurer did carry out the instruct- 
ions aforesaid. 

And further, from the evidence taken by the said Rich- 
ardson & Day since the filing of said master’s reports, and 
filed herein by the order of this Court, and to be heard and 
considered on the hearing of these exceptions, it further 
fully appears that said secretary and treasurer did in fact 
carry out the instructions. 

Fourth: For that said master has erroneously found as 
matter of fact, 

Ist, That “on August 3, 1875, Mr. E. P. Ferry resigned 
his office as treasurer “ (of defendant)” to take effect when 
he should be settled with.“ 
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There is no evidence to support this finding. 

2nd. That “Richardson was at the same time elected 
treasurer, to take effect as soon as Mr. Ferry’s accounts 
were adjusted, by the Executive Committee.” 

There is no evidence to support this finding. 

Fifth. For that said master has erred in not finding, 
as matter of fact, whether, referring to the last above find- 
ing of fact, Mr. Ferry’s accounts were or were not adjusted 
by the Executive Committee. 

The finding of said master, This — the adjustment of 
said Ferry’s accounts by the Executive Committee“ ap- 
pears by the treasurer’s journal, page 18, to have been 
done on the 16th day of August, 1875,” is not finding of 
fact, and is excepted to as indefinite, un in and insuf- 
ficient whereon to deduce conclusions of law. If held tobe 
finding of fact, it is excepted to for that there is no evi- 
dence to support such finding. 

Sixth.—For that said master has erroneously gi as 
matter of fact. 

That on or after October 11th, 1875, Richardson gave 
to E. P. Ferry, treasurer, the following receipt : 

Received of Edward P. Ferry, treasurer of the Chicago, 
Saginaw & Canada Railroad Co., twenty-two hundred and 
eighty-nine (2289) of the first mortgage bonds of the com- 
pany, numbered as detailed by the memorandum above, 
dated New York, Aug. 20, 75, and signed by O. W. Child 
and M. J. Baney, placed in my custody as chairman of the 
Executive Committee of said R. R. Co. in accordance with 
the resolution of the Board of Directors passed Oct. 11th, 
75, for custody, disposal or sale.” 

“ BENJAMIN RICHARDSON.” | 
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There was no proof before said master of -the execution 
or delivery of said paper by said Richardson. 


Seventh: That said master has erroneously found as 
matter of fact and law combined. 


That said Richardson under a resolution referred to by 
- said master as on page 51 of the defendant's records, re- 
ceived into his possession as chairman of the defendant's 
executive committee, with other bonds, the bonds now 
claimed by him numbered 3201 to 3600 inclusive: 

So far as such finding 1s of fact, there is no evidence to 
support it; so far as it is of law it is erroneous 

In this connection the said master further reports as fol- 
lows: “So it appears that the bonds voted to Richardson 
as collateral, on the 3rd day of August, 1875, being 300 in 
number, were not, in fact, delivered to him under that 
vote.” 


The same objections and exceptions are made to said 


last recited paragraph of said master’s report, as is herein 
made in the “third” exception. 


Eighth: That said master has erroneously found as mat- 
ter of fact, 
That “these bonds” (referring to the 300 voted August 


3rd, 1875,) “remained in the hands of Ferry” (treasurer?) - 


“agntil on or after Oct. 11th, 1875, and were then delivered 
to Richardson.” 

There is no evidence to support this finding of fact. 

Ninth: That said master has erroneously found as mat- 
ter of fact, 

That “after the 2289 bonds came to Richardson’s posses- 
sion, under the above receipt” (Oct. 11th, 1875,) “he se- 
lected out four hundred of them numbered 3201 to 3600 
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inclusive and took them into his own individual posses- 


sion.” 
There is no evidence to support this finding of fact. 
Tenth: That said master has erroneously found the 
folowing matter of fact and law combined: 


„ find that the company” (defendant) never ratified 
Richardson’s unauthorized act in severing the four hun- 
dred bonds from the bonds he received as chairman of the 
Executive Committee, for custody, disposal or sale. I find 
that the bonds numbered 3201 to 3600, inclusive, have 
never been delivered by the company to him in pledge as 
collateral security for moneys advanced, that they came to 
his hands as unissued bonds belonging to the company, 
which he held in custody! as an officer of the company.” 
Whereas said master should have found from the evi- 
dence, under the rules of equity pertinent thereto, 


That said 400 bonds were delivered to said Richardson 


by the company in pledge as collateral security for moneys. 
advanced ; that they did not come to his hand#as unissued 


bonds belonging te the company (defendant); that he 
never held these bonds in custody as an officer of said 
company ; that he never received them as chairman of the 
executive committee for custody, disposal or sale; that 
the act of receiving or taking into his possession of said 
four hundred bonds was authorized by said company and 
has been ratified and confirmed. 

And that if so much of said finding as is matter of fact, 
is fairly deduced from the evidence by said master, his 
conclusion of law divesting said Richardson of all equit- 
able lien on said four hundred bonds is still erroneous, 
‘partial and inequitable. 

Eleventh: That said master has erroneously found the 
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following matter of fact and law combinedz 

“I find with the exception of 200 bonds whiich had been: 
delivered to him ( Richardson ) as collateral security, all the 
bonds sold at the Sheriff's sale” (meaning the sale in the 
case of Richardson vs. Defendant, had in New York City, 


August 19, 1876) “were unissued bonds of no legal or bind- 


ing obligation against the company, and were not subject 
to levy and sale on execution. That by selling and bid- 
ding off the 200 bonds in the manner and under the cir- 
cumstances disclosed by the evidence” (there is no other 
finding of this manner and these circumstances, than that 
they were sold at public anction by the sheriff for $50 a 
bond) “he did not derive an absolute ownership therein or 
any greater rights than he before had as pledgee. 

Whereas, said master should have found and held, 

That the 400 bonds numbered 3201 to 3600 inclusive, and 
the 1105 bonds redeemed by Richardson as found by the 
master, were not unissued bonds, but were lawfully issued 
and put upon the market by the defendant and are and 
were of binding obligation against it; that they were sub- 
ject to levy and sale on execution; that said Richardson 
did in fact and law acquire absolute title and ownership, 
by his said purchase at said sheriff's sale, to and of the 
200 bonds first held by him as collateral, the 400 bonds 
next held by him as collateral and to and of the 1105 bonds 
redeemed by him as found by said master. 

Twelfth: That the said master has er.oneously refused 
to allow upon the evidence and the facts by him found, to 
the said Richardson, pro rata equitable salvage lien upon 
the 1105 bonds redeemed by said Richardson to the result- 
ing benefit of all. 

Thirteenth: That the said master has erroneously 
wholly disallowed to said Richardson his claim as pledgee 
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and purchaser at sheriff's sale in closing out such collat- 
eral bonds for any amount of 400 bonds— numbered 3201 
to 3600. , 

Fourtcenth: That said master has erroneously disal- 
lowed to said Richardson his claim to defendant's bonds 
numbered 3201 to 3600 inclusive, as owner and purchaser 
at sheriff's sale on closing out such collateral bonds. 

Fifteenth: That said master has erroneously found as 
matter of fact, 

That August 3d, 1875, “the prospects of a foreign loan 
had disappeared, McChesney (defendant’s attorney in fact 
in Europe) had been recalled.” 

There is no evidence to support this finding. 

Sixteenth: That said master has erroneously found as 
matter of fact, 

That “the 300 bonds were voted to him ( Richardson ) 
on August 3d, 1875 upon the following considerations, as 
detailed by the witness John A. Elwell, then secretary of 
the company: bs 

“Mr. Richardson at that meeting spoke in favor of the 
extension of the road to Lake View, promised to render 
further assistance to the road financially toward the com- 
pletion and the equipment of the road to that point, to 
Lake View, that was ‘the contemplated terminus at that 
time. He said in substance, ‘I will stand by the road and 
furnish money, provided you will secure me in giving me 
more bonds.’ Finally made a proposition that if the com- 
pany would authorize the further delivery to him of three 
hundred additional bonds, making six hundred in all, that 
he would furnish money for the completion and equip- 
- ment of the road. The directors having taken some little 
time to consider Mr. Richardson’s proposition, consented 
that a resolution should be passed in his favor, granting 


the further issue of 300 bonds to secure him for such. 
funds, as he might thereafter advance for the purpose of 
the extension and equipment of the road.” 

The evidence and the whole of it shows that this “de- 
tailed” statement of the witness Elwell was not the con- 
sideration for which the 300 bonds were vcted to said 
Richardson August 3rd, 1875. 

Seventeenth: That said master has erroneously found as 
matter of fact, 

That “Richardson did not carry out the promise under 
the influence of which the bonds were voted.” _ 

This finding is wholly unsupported by any evidence. 

Eighteenth: That said master erred in the — 
mixed finding of law and fact, 

“Under the circumstances I do not think Mr. Richard- 
son is entitled to hold the three hundred bonds” (voted. 


August 3rd, 1875, ) “as collateral security for any amount. 
Such finding gives no basis of exception in that the 
counsel of said Richardson and Day have no means of 
knowing from said report “the circumstances” under which 
the master “thinks” said Richardson is not entitled to hold 
the said 300 bonds as collateral security for any amount. 


Nineteenth: The said Richardson and Day further ex- 
cept to so much of said report as considers the claim of 
said Richardson and Day as his assignee in that, 

I. Said report is largely argumentative. 

II. The findings of law and fact are commingled and 
confused. 3 

III. In its use of such words and phrases as “ It ap- 
pears,” It must be remembered,” “I think,” “I do not 
think,” and “claims,” as designating and qualifying the 


facts necessary to be found absolutely in order to an order- 
ly review of the law deduced by the master therefrom. 

Twentieth: In that the said master’s report is partial 
and unequal, in this to-wit : 

He allows E. P. Ferry, treasurer of the defendant, to 
hold 19 bonds as collateral, upon a state of facts in all 
respects similar to those upon which he refuses to allow 
Richardson one hundred. 

Twenty-first: In that said master has erroneously found 
as matter of law from the evidence, that Daniel E. Sickles 
is a good-faith purchaser of 163 bonds, and entitled to 
prove them to the full amount of principal, $163,000, and 
interest, $106,541.26. 

And that Benjamin F. Stevens is a like good-faith pur- 
chaser of 32 bonds, and is entitled to prove them to the 
amount of $32,000 principal, and $19,247.20 interest there- 
on. : By 
Twenty-second: Further exception is made to the allow- 
ance by said master, to the following named persons the 
following named amount of bonds and interest, as collateral 
to the following amount of debt: 

1. Fred A. Nimé, 12 bonds ; principal, $12,000; inter- 
est, $10,494.24 ; debt, $6,000; interest, $2,651.83. 

2. John A. Elwell, 5 bonds: principal, $5,000; interest, 
$4,372 60; debt, 81, 404. 16; interest, $620.53. 

3. Edward P. Ferry, 19 bonds; principal, $19,000; in- 
terest, $10,461.02; debt, $9,312.22: interest, $4,115.64. 

4. -Thomas White Ferry, 60 bonds; principal, $60,000: 
interest, $52,471.20; debt, $20,000; interest, $13,410.61. 

5. H. Hodgson, 10 bonds; principal, $10,000; interest, 
$8,745.20; debt, $5,000; interest, $3,949.99. 
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6. P. Sawyer, 10 bonds; principal, $10,000; interest, 
$8,745.20; debt, $5,852.01; interest, $3,255.06. 

7. A. L. Bonaffon, 4 bonds; principal, $4,000; interest, 
$3,498.08; debt, $1,833.32; interest, $698.50. 

8. J. R. Casselbury, 3 bonds; principal, $3,000; inter- 
est, $2,623.56; debt, $1,000; interest, $410. 

Exception is taken to the master’s allowance of the fol- 
lowing number of bonds to the following named persons 
as absolute owners thereof: 

9. To Ashbel Green, 2 bonds; principal, $2,000; inter- 
est, $1,749.04. 

10. To William Bond, 5 bonds; principal, 85,000; in- 
terest, $4,372.60. 

11. ToC. B. Alexander, 1 bond; l 81,000; in- 
terest, $874.52. 

12 To H. M. Alexander, 2 bonds; principal, $2,000; in- 
terest, $1,749.04. 


13. To J. B. McCook, 1 bond; principal, $1,000; inter- 
est, 8874 52. 


Twenty-third: That said master has erroneously found 
as matter of fact and law, from evidence and papers before 
him, that 

Ist. Before any distribution is made to the holders of 
bonds out of the proceed of the sale of the mortgaged 
premises, $16,342.68 should be paid to Thomas M. Nelson 
and to Thomas M. Nelson and James B. Soule, to apply on 
their claims pro rata. 


2nd. That as to the balance of their claims they are en- 


titled to priority in the distribution to the claims of Ben- 


jamin Richardson, John F. Betz, J. Bower & Co., Charles 
P. Deitrich and John F. Betz, as assignee of Richard 


Peniston, to the amount following, to-wit: 
To Thomas M. Nelson, principal- - - $5,573 12 


Interest from March 5, 1877, 5 years, 7 months, 
26 days - - - - 2206 30 


$7,779 42 

To Thomas M. Nelson and James B. Soule, prin- : 

cipal - - 8 8 - $18,113 44 
Interest from March 5, 1877, 5 years, 7 

months, 26 dass 7.170 73 


$25,284 17 
Whereas, said master-should have found as matter of 


fact and law from the evidence and papers before him, that 


said Nelson and Nelson & Soule are entitled to take—if at 
all in this proceeding—only pro rata with other judgment 
and general creditors, and only such surplus as may remain 
to said defendant company, after the prior liens of all 
receiver's certificates shall have been paid in full, and all 
bondholders shall have been first pro rata satisfied and 
paid. 

Twenty-fourth: Exception is made to the allowance by 
said master of $2,885.00 to the trustees, complainants; and 
of $1,667.97 to the trustee’s solicitor F. A. Nins, the same 
having been allowed only upon ex parte affidavits, and be- 
ing otherwise inequitable and unjust. 

Twenty-fifth: Exception is made to the pro forma audit 
and passing of the receiver’s account to September Ist, 
1882, by the master. 

. Such pro forma audit and passing is not in compliance 
with the letter or spirit of -the reference to him. 


Lustly: Reference is made by said Richardson and his 
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assignee, Day, upon the hearing of these exceptions, and 
upon the question of the confirmation in whole or in part, 
of the said master’s report, to the testimony taken [by the 
said exceptors under and by virtue of two orders of this 
Court of date January llth, 1879, and December Ist, 
1882 and filed in this Court and cause on the sixteenth 
day of December instant. 
Dated December 22, 1882. 
BENJAMIN RICHARDSON and 
HENRY DAY, his Assignee, 
By NORRIS & UHL, their Solicitors. 


EXHIBIT B. 


[ is mainly a discussion of the comparative equities of ap- 
pellants Richardson, Sickles, Nelson, Nelson & Soule, all 
the appellants there are. 

It is appropriate if the appeals No. 1074 Sickles, No. 947 
Nelson, and 1027 Nelson & Soule are advanced and now 
to be heard. 

It is also —.— to the appeal of Richardson and 
Day No,181 now on hearing. 

The Court below did not give Nelson and Nelson & 
Soule, the priority, the master Sound for them. The 
remitted to the surplus, which was nothing (R. 298.5] 


REMARKS UPON THE FINDINGS OF CHAN. 
PLIN, SPECIAL MASTER, ALLOWING RICH. 
ARDSON THE SECURITY, OF ONLY 200 

BON DS,— 


By HENRY DAY, in Person, Assignee and Purchaser 
of B. Richardson's Interest. 
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The master in his report seems to have made three dis- 
tinct points against Richardson : : 

1.— His actions are unconscionable and inequitable, and 
he thus raises equities in favor of appellants Sickles, and 
Nelson, and Nelson & Soule, and ceprives Richardson of 
the lien of 400 bonds. 

2.— He denies that Richardson received control of 400 
bonds before Oct. 11, 1875, and that on that date or after 
he did not hold 400 of the bonds, as pledged. 

3. That the action of the board in giving Richardson 
notes on July 8, 1876, was not a ratification of its former 
acts in pledging 600 bonds. 

We will consider these points in their order ; 

First. The master in his decisions, though invoking 
the principles of equity, has changed the legal and con- 
tract relations of the parties, to do what he considers 
equity. Look at Richardson’s relations to the enterprise. 


He was not a projector. He came into it in March, 1875, 


the enterprise having been commenced in Dec, 1872. He 
came in about two years after the Philadelphia parties 
had put in their money, and about six months after 
Sickles had loaned 8100, 000 on a commission of 5 per cent. 
and 250 bonds as security. He came into a failing, if not 
dead enterprise, to save it and all concerned in it, Sickles 
among them. He came in as any other eareful business 
man would have done, with the intention, openly avowed, 
to be secured beyond all question. His contract of March, 
1875. shows how careful he was to be secured. He de- 
clared, as the evidence shows frequently, that he would 
help with money if they would give him bonds. He 
demanded more bonds every time he put more money in. 
It was fair for him thus to demand security, 
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for all were using his money to secure themselves, and he 
did as any prudent man would do, refused to put his 
money into a failing concern, to save others, without being 
safe himself. The inducement of large profits and 
security, was held out to him to take hold of this 
languishing project. It was a fair bargain and not an un- 
usual one under the circumstances. He put in more money 
than any other person on these inducements. It was 
taken out of him little by little, till he got in $185,000. 
He always came to the aid of the road in its exigency. He 
advanced money to take up the 1,105 bonds which were in 
danger of being sold in England. He advanced $25,000 to 
the Cleveland Rolling Mill Company for iron, when it 
was needed. He agreed to advance up to $222,000 if the 


Philadelphia parties would do the same. He furnished 


rolling stock, paid current bills, and was the only man in 
1875 and 1876 who saved the whole enterprise from hope- 
less ruin. He devoted his time as director, managing di- 
rector, and member of executive committee without pay, 
while Ferry, treasurer, is allowed 19 bonds for services 
and Sickles is allowed 20 bonds for his services in accom- 
plishing nothing. The trustees of the mortgage are allowed 
11 bonds and an allowance of $2,885 for doing nothing but 
sign. Nims, solicitor, Elwell, secretary, every one is paid 
for services but him. Every promoter is allowed the full 
umount of pledge held by him (twe for one). except Rich- 
ardson, who, being inveigled into the company last, hav- 
ing put in more money than any other, and thereby made 
the investment of every other party the better for. it, is 
rewarded by taking away $400,000 of his security, which 
was openly and fairly conceded to him, as a condition of 
his loan. 

This the master calls equity. 
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Look at the equities between. Richardson and Sickles, 
Sickles had, through his father, Geo. G. Sickles, loaned the 
company $100,000 in October, 1873, before Richardson 
came in. His money was at stake. Richardson’s money 
made his stake better. Sickles, when he learns this, and 
thinks the road is going on and the bonds to be sold, pur- 


chases 143 (with 20 as a promoters fee), in all 163 bonds 
for his $100,000. He thought he was making a good bar- 


gain. Richardson's money made his bonds better, and 
more reliable. He was buying the bonds at about 60 cents 
on the dollar. Is this more equitable than loaning money 
at 10 per cent. with ample security of three dollars in 
bonds for one? When Richardson took the bonds they 
were not worth anything without his money and efforts to 
help finish some part of the road. 


The master has made the mistake of considering a large 
amount of security, demanded for a loan, as inequitable. 
This is a clear mistake. No mancan be blamed for taking 
any amount of security on a loan at reasonable interest, if 
the transaction is understood and agreed to. His money 
benefits every creditor and bond claimant, and he only 
seeks it back again. But when a man purchases the se- 
curities of a road, at-. a great discount under pressure; here 
may be a chance for unfair dealing. 

Contrary to all this, the master has given Sickles an 
equity over Richardson, in preferring the claim of Nelson 
and Nelson & Soule over Richardson, and not over Sickles; 
for the reason that Sickles was the purchaser of bonds, at 
a large discount and Richardson only loaned money on 
large security. His principle is radically wrong. He 
has reversed the equities. 


Again as to equities between Richardson and Nelson and 
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Nelson & Soule. Richardson fairly and openly contracted 
in March, 1875, that he should loan money on bonds se- 
cured by a first mortgage on all the property. It was a 
legal and honest contract avowed to the world. The mort- 
gage was recorded. He advanced his money on this 
understanding. Nelson's contract for R. R. construction 
was June 7, 1875, Nelson & Soule’s August 12, 1875. They 
contracted to do work without any such lien, and agreed to 
look to the financial strength of the company for security,, 
they made their contract subject to the lien of the mort- 
gage, and, as in all such cases, they no doubt asked a larger 
price corresponding to their risk. They could have asked 
for bonds to secure them, but did not. Now the master re- 
verses all this. He cancels Richardson’s legal contract 
and his lien, and substitutes Nelson & Soule without a lien, 
to the place of Richardson, who only asks the money he 
put in, and no profit. Why was not Richardson’s money 
loaned, as good as Nelson & Soule’s contract claims. What 
can be the occasion of such a reversal of all rules of law? 
The master says, as between these bondholders who were 
directors managing its affairs and directing its operations, 
there exists a clear equity that these claimants should be 
pnid, before the bonds of such promoters. 
In the first place Richardson was not a promoter. He 
came ina few months before Nelson and Nelson & Soule 
did. But call him a promoter; what has he done that 
his legal liens, should be set aside? He must have in some 
way wronged Nelson and Nelson & Soule to raise such 
equities in their favor. What deceit has he practiced on 
them? what misreprentations has he made? Why should 

not Richardson get back the money he has paid as well as 
they their contract price; from whence come the equities 
which deprive Richardson of his liens, and substitute them 
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in his place? The record may be searched in vain for any 
reason. True, the master says Elwell testified that Rich- 
ardson at a meeting Aug. 3, 1875, where 300 bonds wére 
voted to him, promised to render further assistance in the 
extension of the railroad to Lake View. He said, “I will 
stand by the road, and furnish money, provided you will 
secure me in giving me bonds.” This is the statement of 
u man not friendly to Richardson, from memory. It was 
simple conversation. But to show what the real agreement 
was, the directors after having taken time to deliberate, pass- 
ed the resolution which expresses the real contract, found 
by the master's report. 

The whole glrift of this resolution shows that the com- 
pany in Vrder to get more money from Richardson, made 
large promises: te give 300 more Konds as security for what 
heal been advanced, and for sams to be hereafter advanced, 
stating no amount. stating no terminus of Lake View. 


Such language cannot be tortured into any contract with 
the board to finish the road to Lake View; much less can 


any contract with Nelson & Soule be inferred from it, es- 
pecially when taken in connection with the other resolu- 
tions of the same day, and with the agreement of Richard- 
son presented to the board at its next meeting, Oct. 14, 
1875. obtained from him by Elwell. which in substance 
was, that he, Richardson, would advance up to the amount 
of 8222.00, if Philadelphia parties would do the same. 
This proposition was accepted by the board, and Richard- 
son ‘acted on it, advancing money as long as the Philadel- 
phia parties did. E!well says it was understood, that the 
last voted 300 bonds should cover these advances, so that 
it appears the board did not understand Richardson’s lan- 
guage of the 3d of August as an absolute promise, 
to finish the road to Lake View. If they did, they 
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here, October 14th, 1875, changed the contract, by 
acting on Richards m's proposition of that date. The 
Philadelphia parties failed to advance more money 
and Richardson also stopped, but only after he had paid 
in, since Aug. 3, 1875, $40,568.69 principal. Was he not 
justified in sodoing? Where is the equity in calling on 
him, the last to come into the enterprise, to furnish the 
money to finish this road for advantage of all other parties, 
and especially of Sickles, with others who were the real 
promoters ? 

This review shows Richardson to have more equity in 
his claims to the 600 bonds than any other bond claimant 
or creditor. He was last to come in and he made good the 
investment of all others by paying into the road the amount 
of more than $180,000 of principal and legal interest. He 
came to the aid of the company in its greatest difficulties ; 

‘never sought anything but security for money put in; 
charged nothing for services, and as a result, the master 
takes from him two-thirds of his security ; subordinates his 
claims for money lent, on a first lien, to those who had 
asked no lien whatever. This he dves on the principle 
“that he who seeks equity must do equity!“ 

Again, Nelson’s first contract was June 7th, 1875. Rich- 
ardson at that time had fulfilled his contract of March, 
1875, had gone beyond it, advanced $25,000 more than the 
$100,000 promised, and his lien on 200 bonds was complete 
and perfect. He had made no promises then of aid, and 
had never heard of Nelson or Nelson & Soule. How can 
any equities as against these 200 be raised in favor of Nel- 


son & Soule and Richardson's lien destroyed. 


The master seeks to evade the force of these facts by 
endeavoring from some casual conversations of Richardson 
reported by Elwell to infer a contract by Richardson with 
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Nelson, or some equitable obligation to furnish means to 
: finish the road to Lake View. Nelson says that Richard- 
: son assured him in August, that arrangements had ben 
| perfected for payment of work as fast as it progressed. Is 
such casual conversation a contract? Was it so intended? 
Does it look like misrepresentation? Were there not ar 
rangements made for more money? If such casual con- 
versations are to be repeated by a contractor in his own 
: favor, and a contract inferred from them, it would be a 
| dangerous thing for anyone who holds securities of a rail- 
road to talk. Can anyone say this conversation with Nel- 
son was before the contract of Nelson & Soule of August 
was made ; that it was relied on; that it was anything 
more than opinion? 


| It is worthy of note that the argument of the master’s 
| leading up to his rejection of 300 of Richardson's bonds 
| stands only on conversations of Richardson, reported by 
| Elwell and Nelson. On these conversations alone he 
decides that it is inequitable for Richardson to hold 300 
of his bonds, and that Nelson should be substituted for, 
ff or take precedence of Richardson as to his whole 600. 
Again, if these conversations have any weight, how can 


they justly be used to displace Richardson's lien on 200 
bonds which the master finds he lawfully held—long prior 
to the time this conversation was held? 

Review all the circumstances. Is it not true that the 
master’s report sacrifices Richardson's loan of $185,000 to 
) make good Sickles’ purchase, and the claims of every other 
— claimant; perhaps because of Richnrdson's inordinate 
haste to save all he could from the impending wreck in 
July and August, 1876; „/e all his attempts to save the 
company had failed. Equity would go no further than to 
arrest his attempted efforts. if they meant an unfair ad- 
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vantage. But his attempts had ended. He had secured 
no advantage whatever, only met with greater losses in his 
illadvised efforts to gut back his money. 

Second. Did Richardson receive into his possession as 
pledgee the 600 bonds. 


A. This considered on the facts as they uppeared to the 
master, though subsequent proofs taken, under order of 
Dec. 1, 1882, sefiles the question of delivery. 


The 600 bonds were lawfully in Richardson's possession, 
as agreed, August 21, 1875. 

If the evidence of the different witnesses is taken up 
seriatim, there seems to be no question upon this subject, 
especially if Mr. Elwell is to be believed, the man on whom 
the master relies, to decide the equities of the case. 


The first 200 bonds all admit that Richardson received. 
As to the next 100 bonds, making 300. 


Elwell being asked Do you remember. the occasion 
(July 5, 1875), of Mr. Richardson receiving $100,000 in 
bonds,” said “I do,” and then states that the resolution 
was passed authorizing the secretary and treasurer to deliv- 
er to Mr. Richardson $100,000 additional bonds as further 
collateral to him. Being asked why so many bonds were 
given to him (July 5th) at that meeting, he says, it be- 
came necessary to advance a further sum of $25,000 to the 
Cleveland Rolling mill, and Mr. Richardson consented (in 
order that the company might receive the balance of iron), 
to make the advance, conditioned on receiving $100,000 ad- 
ditional bonds,” No statement can be plainer than that 
he did receive these bonds as a matter of fact, and the 
company got his. 525, 000 in money and on condition, Elwell 
says, that they gave him 100 bonds as security. This was 
not inequitable ; any man would be called foolish to lend 
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money to such a road, languishing as it was, without large 
or undoubted security. The wonder is that Richardson 
advanced any, under such circumstances. 

Elwell says, that Richardson advanced $25,000 on $100,- 
000 of bonds, All this shows delivery of the first 300 
bonds, on a fair, plain contract, which the master seeks to 
avoid. If they were not delivered, equity and good faith 
demands that they should be for the $25,000 was advanced 
by Richardson on condition of their delivery. 

In regard to the last 300 bonds, the evidence is also plain 
that Mr. Richardson received them as a pledge also. 

These 300 more bonds were voted to Richardson, Aug. 
3, 1875, at Muskegon. These bonds were in New York. 
Elwell being asked were they delivered tohim, Richardson, 
as security under the resolution from among the unissued 
bonds in the possession of the treasurer says, Yes, Mr. 
Ferry wrote an ordcr I think to the Trust Company that 
Mr. Richardson might have access to the vault in which 
the bonds were kept, and gave him the key of the vault.” 
Such an order as this, with the key, is in it-elf possession 


of the bonds in law, and this was followed by acts that 


nobody disputes, of Richardson separating these bonds 
afterwards from the others and claiming them as his own 
as a pledge, as he did, up to the time they were sold under 
execution. It is of no consequence hen he separated these 
bonds from the others. The master finds he did it between 
Aug. 3, 1875, and July 8, 1876. The late evidence shows 
it to have been done Aug. 21, 1875. At whatever time he 
did it, his act was authorized, for he had the possession 
and the order of the company never withdrawn, so to do. 

Elwell states very many times, that Richardson had 
these bonds in a separate tin box, presented the same to him 
to be counted, took them away from his office time and 
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again, presented them to him as collateral when he de- 
manded payment of the notes; and the bonds themselves 
were referred to by number in the notes; he testifies, he 
gave to Richardson, on July 8, 1876. Thus they were 
pledged to him in writing (the notes) by action of an au- 
tliorized agent of the company, whose action has never 
been disputed by the board. 

It would be difficult to show by any kind of testimony 


more decisive proof of the equitable right to these bonds, 
so pledged and set apart from the others, and it must be 
difficult to conceive how the company could more plainly 
ackno sledge by language or acts, that Richardson held the 
possession of them as pledgee. And again the company 
left them in his possession when he (Richardson) as man- 
aging director, July 8, 1876, gave up control of the other 
bonds, and Elwell, the new managing director, received 
them, yet made no claim for these 600 bonds as property of 
the company and as under their control; thus showing that 
Richardson held these bonds by the consent and resolu- 
tion of the company and the order of its officers, in his 
possession, for his own protection. This act affirmed his 
possession of the 600 bonds. 

It is very noticeable that in this suit, and all others re- 
ferrad to in the evidence, that not one of the parties, not 
one of the counsel even, opposed to Richardson's claims, 
have ever disputed his p~ssession of the 600 bonds as pled- 
gee. They have denied his equity, but not his pledge. 
The master has been the only one to discover, that Rich- 
ardson never held but 200 bonds in pledge. 


Let us now consider the master’s newly found evidence; 
evidence never presented by either party, never seen by 
either party interested. It is founded on the signature of 
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B. Richardson (which was not proved ) subscribed to a re- 
ceipt, which might bear a different construction from the 
master’s, or which might have been explained by qualify- 
ing evidence if opportunity had been offered. It is em- 
braced in one paper found in the master’s report; submit- 
ted after the evidence had closed. Richardson’s counsel 
never saw it. 

The points are, first, that these 400 bonds were in the 
possession of Ferry till Oct. 11, 1875, when they were de- 
livered to Richardson; and, second, they were delivered to 
Richardson not in pledge, but as chairman of the executive 
committee. The master is clearly wrong in the first point. 
When the last 300 bonds were voted to Richardson on the 
3d of August, 1875, Ferry, treasurer, wrote an order to the 
Trust Company to deliver these bonds to Richardson and 
gave him the key to the vault, (Elwell’s testimony.) Ferry 
lived in Michigan and was then in Michigan. The bonds 
were in New York. This was the only delivery. he could 
make. This was a change of possession, and thus Rich- 
ardson had from August, 1875, legal possession. 

But suppose they were not legally delivered to Richardson 
till Oct. 11, 1875. Does this receipt, signed by Richard- 
son, prevent him from setting apart from that time and 
holding the 400 bonds as collateral to his loans? The 
master says yes. Wesay no. The master gives no reason 
for a decision, which sweeps away from Richardson $400,- 
000 of bonds by a stroke of his pen. 


We give the following reasons why Richardson could at 
any time after Oct. 11, 1875, set apart these 400 bonds to 
himself as pledgee. 

Ist. He had the order of the treasurer, of August 
$d, 1875, to take these bonds as collateral, (Elwell’s 
testimony,) and he had the key delivered to him. He 
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had also the resolution of the board, of Aug. 3, 1875, 


that he might take them, (master’s report.) This 


resolution was a contract, on which the company and 
Richardson both acted, for Richardson advanced over $40,- 
000 in money under the resolution, after Aug. 3. The au- 
thority for Richardson to take the 400 bonds was never re- 
voked or modified in any way by the board. He then had 
a right, as custodian in Ferry’s place, to do what Ferry was 
directed to do in August before, viz: to make a manual 
delivery of the bonds. He did afterwards, if not before 
Oct. 11, 1875, separate those 400 bonds from the others, 
and always held them and claimed them as collateral, until 
they were delivered by him, to the New York court's re- 
ceiver's hands. The only answer which can be made to 
this is the inference which the master does not state, but 
which he apparently acted on, viz: that Richardson by 
signing the receipt of Oct. 11, 1875, gave up his claim, to 
take 400 bonds in pledge — substantially said he would not 
demand, but would waive his security by pledge. 

Did either party intend this, is the important question 
on this receipt. We say, when all the surrounding cir- 
cumstances are considered, this view of the meaning of the 
receipt is absurd, simply absurd, contrary to the whole 
drift and acts and instructions of either party. 

At this very meeting of Oct. 11 to Oct 16, 1875, in 
Philadelphia, Richardson, instead of giving up hissecurity, 
sought for more; 120 bonds as a bonus were, by reso- 
lution voted to him, in his absence, these he refused to take 
and never received. (Master's report.) He also at 
said meeting obtained a substantial endorsement of his 
lease of the road, until he should have been paid principal 
and interest. The company took a new contract from 
Richardson on Oct. 14, during the same meeting, with 
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reference to Richardson advancing more money, it being 
understood, as Elwell says, that Richardson was to 
hold the 600 bonds which he had recvived already to cover 
his advances. (Sickles’ brief, p. 89.) Here the secretary 
Elwell, upon whose testimony the master relies so much 
as to what Richardson said at various meetings, says, tak- 
ing the question and answer together, that Richardson had 
already received the 600 bonds, and was to hold them for se- 
curity for other advances. Could this be possible if three 
days before, Richardson had given up his claim to 400 of 
them? 


All the facts happening during the same meeting at 
which the receipt was signed, show that neither party ex- 
pected Richardson was giving up his claim to 400 bonds. 
Richardson in signing the receipt gave and intended only 
a personal voucher to Ferry as treasurer, and for his pro- 
tection as custodian of the bonds. Ferry had no right 
to act for the company in an agreement for Richardson to 
give up his bonds or the right to them, if Richardson 
wished or intended to make it. Such an important matter 
as this would necessarily have been a matter of action by 
the board, and appear on record in the company’s minutes. 
lf then Richardson did not mean by this receipt to give 
up his security of 400 bonds, and his naming them was not 
an inadvertence as it was, what does the receipt mean as 
applied to the 400 bonds? It means, first, that Ferry, 
treasurer, was relieved from responsibility, as to the cus- 
tody of all the bonds, left with Richardson. 


2d. That Richardson, assumed such custody. 


% To dispose of them for such prices and on such 
terms as the executive committee might deem best, for the 
interest of the company. 
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What would this authority allow Richardson to do with 
the bonds? 8 

Ist. To sell this 400, which he could not as pledgee have 
done, without this authority. and to have taken out the 
amount due him from the price of the 400, and to have ac. 
counted to the company for the balance. 

2d. “To dispose of the bonds as the execative commit- 
tee may think best for the interest of the company.” 

The language of the receipt is for disposal or sale. This 
disposal was not sale. 

Is not this language broad enough to authorize the com- 
mittee to deliver the 400 bonds to Richardson as they had 
by resolution contracted on August 3d, 1875, to do, and as 
they had then directed their treasurer to do, the contract 
and order being still in force and without recall, protest or 
modification? Was it not for the interest of the company 
to carry out their contract? Was not this a disposal and a 
proper one? Suppose Elwell on Oct. 11, 1875, had been 
appointed chairman of the executive committee and he had 
given the receipt to the treasurer, Ferry, in the exact 
words of Richardson’s receipt that day. Would he not 
have been justified and obliged to give the bonds to Rich- 
ardson ? 

‘Lhe terms of the receipt of Richardson are perfectly 
consistent with the theory of his taking and holding the 
400 bonds as collateral to his loan, with power to sell the 
same and account to the company, retaining the amount 
due him. 

This is done every day by pledgees in large commercial 
centers. 3 

Still further to consider the receipt, which Richardson 
signed, as it is set out in the master’s report, where he 
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states that he received 2,289 bonds of the company (in- 
cluding the last 400 pledged to him) and as placed in his 
custody “as chairman of the executive committee of said 
railroad company” in accordance with the resolution of the 
board of directors passed October 11, 1875, for custody, 
disposal or sale, and whether it negatives the position that 
he held these 400 as collateral to his debt. Besides the 
foregoing reasons there are other answers. 

The first suggestion that will occur to anyone after con- 
sidering all the testimony before mentioned, is that the 
receipt in its present form was simply a mistake, and is 


capable of being explained, when all the circumstances are 


taken into account, such as (1) that it was a long list of 
2,289 bonds; that the list had been made for another pur- 
pose, and had been used previously; (2) that the bonds 
were not present with Richardson, when the receipt was 
signed; they were in vaults in New York, while the receipt 
was signed in Philadelphia; (3) the bonds were never 
counted seriatim, only contents of bundles estimated’ by 
two other persons, employed two months before by Rich- 
ardson; (4) the bonds were not all counted or bundles 
showed; (5) all his acts show that it was simply a mistal.e 
in signing the receipt, including the 400 bonds in dispute, 


and that it could have been explained, had the master felt 


like making known his discovery. 

But suppose there was no mistake in signing the receipt, 
there is nothing in the receipt contrary to the proposition 
that he could have taken them into his custody as chair- 
man of the executive committee in accordance with the re- 
solution of the board of directors, passed Oct. 11, 1875, for 
disposal, according to the best interest of the company, as 
before shown. 
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As to ratification: | 

3d. The master holds that the action of the board un 
July 8, 1876, did not ratify the former action of the board 
in pledging 600 bonds. The resolution of Ham of that 
day pledged to Richardson all the bonds he then held. 

‘The master says that as no mention is made of the num- 
ber of bonds in the resolution, and as the first 200 had been 
delivered to Richardson, and the 400 had not been deliv- 
ered (although voted ): he assumed that the 400 bonds had 
not been delivered up to this time, and he further assumes 
that the resolution referred only to the 200 bonds that 
Richardson first received. 

The point we wish to make here is, that the bonds refer- 
red to in that resolution of Ham must have been the siz, 
and not the two hundred. 

If we can establish this, then we establish the whole 
claim. On the same day (July 8) it appears that the sec- 
retary of the company (Elwell) drew the three notes, 
amounting in the aggregate to about $186,000, due to Rich- 
ardson. Elwell states, that he drew three notes “in compli- 
ance with the resolution’’ (meaning the resolution of Ham 
abuve referred io,) and he issued the stock notes, pledging 


600 bonds, numbering them, for the sums mentioned in 
‘that resolution. This shows what the secretary, an officer 


of the company, understood to be the bonds referred to in 
the resolution. It is also to be remembered that at the 


‘time Elwell delivered these notes he was the managing di- 


rector of the company, in the place of Richardson, for on 
this 8th day of July Richardson resigned as managing di- 
rector, and Elwell was chosen in his place. Elwell was the 
executive officer of the company at this time, and espe- 
cially directed by the resolution to give the notes. 
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Again, the action of the secretary and managing direc- 
tor of the company, who was directed to make the notes in 
compliance with the resolution, is decisive and binding on 
the company prima facie. It is the company's interpreta- 
tion of its own resolution. It was reported on their min- 
utes, and reported to the board at its subsequent meeting, 
and has been acquiesced in by the board ever since, and no 


person, not even the opposing counsel, has ever suggested 


that Richardson did not hold the 600 bonds in pledge, un- 
til the master has made the discovery. This action of the 
company’s secretary in pledging the bonds, and the acqui- 
escence of the board ever since July, 1876, with not a par- 
ticle of evidence or a suggestion to the contrary, is decisive 
as to the pledge of 600 bonds, as a ratification of former 
action. 

We have therefore the resolution of the company ex- 
plained by the action of its secretary, and its managing di- 
rector, and its own acquiescence in his action, plainly 
showing that it was the intention of the board to pledge 
600 bonds when they referred to the bonds held by Rich- 
ardson as collateral in this resolution. 


Again, the action of Elwell as managing director in re- 
ceiving the bonds held by and under the control of the 
former managing director of the company, after he was ap- 


pointed managing director in place of Richardson, shows 


600 of the bonds were with Richardson by consent of the 
company and as pledgee. ‘that is to say, Elwell was re- 
quested to obtain the bonds belonging to the company and 
with the consent of the former managing director (Rich- 
ardson ) he did receive these bonds, namely, 2959 of them. 
He says it was recommended that the bonds should be taken 
from the bank and placed in my custody. “I had been 
elected director in Richardson’s place, and Mr. Richardson 
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delivered the bonds over to me —the bonds that he had. in 
his custody as managing director. formerly.” It follows 
that he did not hold the 600 bonds as a mangging director, 
and on the same page he states that he received 2959 


bonds, and he (Elwell) nowhere intimates that he de- 


manded any more, which he would have done if he had un- 
derstood that Richardson retained improperly 400 of the 
bonds as a pledge. 

Nothing can be plainer than the admission that 2959 
bonds were all that Richardson held in his control as man- 
aging director. 

This action was done by order of the board, and aqui- 
esced in, no further demand having been made on Rich- 
ardson. 

Again, Elwell states frequently that Richardson had 

“these 600 bonds in his possession ; for instance, he says: 
“ At this time Richardson had 600 bonds, which had been 
delivered to him as heretofore stated.” This was on July 
12, 1876, only four days after the date of the Ham resolu- 
tion. He also says, on the 17th day of July, 1876: “Rich- 
ardson had his box with him, with his bonds in it,” and 
made a tender of these collaterals. This refers to the 
600 he had just before spoken of. 

He also says: “These six hundred bonds, up to 12th 
July, 1876, had not been in his ( Elwell’s) possession” — i, 
e., as secretary or managing director. 

He says: “These bonds, 1854, were kept by themselves, 
in the vault of the Park Bank, and 1105 with the firm of 
Eugene Kelly & Co.“ — showing that on July 8, 1876, the 
day of the Ham resolution, they were kept separate from 
the 600 bonds. 

He says positively that Mr. Richardson had these 600 
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bonds in his custody, because he counted them himself. 

This was Aug. 11, 1876, showing thut Richardson was 
allowed to hold them in pledge for more than a year with- 
out protest from any one, and it was a fact of common no- 
toriety that he thus held them, for Sickles admits (page 
49 of his statement), that he heard of it in the spring of 
1876. Itseems plain that at the time of the Ham resolu- 
tion, July 8, 1876, Richardson had the 600 bonds in his 
control as pledgee, that the board and all the officers so 
considered it, and that they referred to 600 bonds in their 
resolution. 

If this is so it disposes of the master’s finding that R. 
does not hold the 400 bonds as pledgee. 

Again, the importance of these Ham resolutions justi- 
fies a further examination of them in another light, to show 
that they referred to 600 instead of 400 bonds to - given 
or held by R. as collateral. 

There are two resolutions ; the object of the first is in 
its own language “Resolved, That the bonds issued to said 
Richardson by this company for said aggregate amount of 
$185,588.19 be and the same are hereby ratified and up- 
proved.” The object then was to ratify the issuing of cer- 
tain bonds to Richardson for (to secure, it doubtless means) 
$185,588.19. The two points here are, what is the mean- 
ing of “issued,” and how many bonds were referred to as 
issued? The master argues and finds, that as 200 bonds 


had been delivered to R., and 400 had not, although voted; 
that they (400 bonds) came to his hands as unissned bonds 
belonging to the company which he held in his custody as 
nan officer of the company; that is to say, that issued 
means delivery to him in pledge as collateral security. 

It means first 


This si not the whole meaning of issued. 
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the board of directors authorizing the 


the various acts of 
disposal of the bonds, and then tle delivery following: 


y, when the board in the first 


| It is not candid to 88 
Ham resolution speaks of bonds issued to R. they used the 
to one resolution giving 


term issued with reference only 
200 bonds, and ignored the fro others giving him 


more. i 
doubt? Is it not more reasonable to gay, 
term issued to all their previous acts as u 
order to their treasurer to deliver the 600, and to their 
treasurer's act in giving R. an order for the bonds and the 


key to the vault? Is not this the fair meaning of issued 


But secondly, is there indication in the resolution of how 


many bonds they referred to by issue? It says bonds “for 


said aggregate amount” of $185,588 19-100. This means 
bonds issued to secure $185,585 19-100. The 200 bonds 
were issued to secure only $100, 
board then refers to ofher bonds in addition to the 200 to 
gecure the balance over «100,000. If they meant only the 

id bonds issued to 


900 bonds as isauced they would have 88 
secure the fret $100,000, for there were no bonds, on the 
master’s theory; issued to secure the 885.588 19-100. But 
they said bonds issued for said aggregate amount of 8185. 
588 19-100, meaning, in other words, bonds that had been 


voted by the various resolutions of the board, for the dif- 
ferent amounts referred to in the first part of the resolution 


to secure the aggregate sum of $185,588. 

It is not reasonable to suppose if the company intended 

to deprive Richardson of two-thirds of the security they 
him, and which he then held, they 


had formerly voted 
gould not have 80 stated in this resolution. If they in- 


80 


tended to discriminate between the loans and votes of the 
board they would have said so. 

Can any candid man say the board did not refer to the 
bonds then held by Richardson? Did he not at this time 
hold 600 bonds, claiming them as we have before shown, 
as even the master is compelled to find, had held them cer- 
tainly since October 11, 1875. 


What one of the directors understood about the number 
of bonds meant by this resolution is proven by the act of 
Elwell, then one of the directors, who on the same day in 
compliance with the direction of these resolutions, pledged 
the 600 bonds by number, and there is no evidence that 
any other directors thought differently. 

What all the directors understood by the bonds mention- 


ed in the resolution is shown by the fact that at the same 
meeting, July 8, 1876, they directed the secretary to obtain 


possession of the bonds under the control of the company. 
He did obtain them within a few days, but left the 600 
with Richardson, and the board never have objected to 
this act. 8 


HENRY DAY. 
In person. 
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IN THE 


Supreme Court of the Mute States. 


BENJAMIN RICHARDSON and 
Henry Day, 
Appellants, 


* 


V8. 


ASHBEL GREEX and WILLIAM 
Bonn, as Trustees, &c., et al. 


Briet ef Counsel for Sickles and Stevens. 


This is a suit in equity, commenced in the Circuit Court 
of the United States for the Sixth Circuit and Western 
District of Michigan, November 16, 1876, by Ashbel Green 
and William Bond, as Trustees, &c., complainants, against 
The Chicago, Saginaw and Canada Railroad Company to 


foreclose a mortgage made by said railroad company of ita 


to said Trustees May 21, 1873 (see printed record, 
pages 19 to 20), to secure the bonds of the company there- 
after to be sold. 
The questions litigated before the Master to whom it 
was referred to take proofs were as to the rights of various 
bondholders and creditors to share in the proceeds 


of sale, and their priorities, if any, as between themselves, 


re 


After hearing the various parties at great length the Mas- 
ter’s report was filed, and, although excepted to, was con- 
firmed May 3, 1883, and a decree entered. | 

Subsequently this decree was amended so as to correct 
certain errors in the computation of interest, the amended 
decree being dated October 8, 1883. ä 

Appeals to this Court were taken from the decree of 
May 3, 1883, by Richardson and Day, Sickles and Stevens 
and N. elson ‘and Soule, and an appeal from the amended 
decree was taken by Richardson and Day. 

At the last term of this Court the appeals from the de- 
cree of May 3, 1883, were dismissed for failure to lodge the 
transcripts in time, leaving the appeal of Richardson and 
Day from the amended decree of October 8, 1883, as the 
only one to be heard. 

The statement of facts given by the appellants, Richard- 
son and Day, in their brief on this appeal is controverted 
by counsel for the appellees, Sickles and Stevens, and it is 
therefore considered necessary in their behalf, and in order 
to give the Court a clear understanding of the facts, to 
briefly recite the following : 

The railroad in question was organized under the laws of 
Michigan in December, 1872, the articles of incorporation 
providing for a capital stock of $4,200,000. The only 
money ever subscribed for shares of the capital stock was 
for two hundred and ten shares at $100 each, and the only 
money paid in upon said subscription was five per cent., 
to wit, $10,500. This money was paid by the ten original 
incorporators. The road was to run between the City of 
St. Clair, on the St. Clair River, and the City of Grand 
Haven, on Lake Michigan, a distance of about two hun- 
dred and ten miles. In May, 1873, a number of directors, 
being those resident in New England, resigned (R., 779), 
and the new board (R., 790, 791) at once proceeded to vote 
away the sum of $34,900 for salaries to the officers and 
agents of the corporation, which at this time had no prop- 
erty of its own, and only had the sum of $10,500 of its 
capital stock paid in. The board then proceeded to author- 
ize its Executive Committee to dispose of its bonds which 
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had been issued for purposes of construction and equip- 
ment, and subsequently, on the 18th of February, 1874 
(R., 797), it was resolved that Joseph Henry McChesney, 
of the City of New York, be appointed the sole agent of 
the company in Europe to negotiate and sell its bonds, 
issued under the mortgage foreclosed in this suit, for such 
price as he might deem most to the interest of the com- 
pany. It appears, however, that before beginning to dis- 
pose of the bonds the company procured temporary loans 
from three different sources : 

First, from a syndicate of gentlemen residing in Phil- 
adelphia, and who are called in this suit the Philadelphia 
parties; secondly, from Benjamin Richardson, appellant, 
of New York; and, thirdly, from Mr. George G. Sickles, 
of New York, the father of General Daniel E. Sickles. 
The Philadelphia parties began advancing money in July, 
1873 (R., 629. 623, 499, 535), and continued making ad- 
vances until the total amount aggregated $156,877.76 (see 
Sehedule, 507, 524). All of these advances were secured 
to the Philadelphia parties by the delivery of bonds at the 
rate of $2 for every 81 (R., 488). The moneys advanced 
by these Philadelphia parties were to be repaid out of the 
first moneys received from the sale of bonds 
(R., 918, 953); they were to receive one hundred 
other bonds of the company as a bonus (R., 813, 1091, 1107, 
1118), and they were to receive a large amount of capital 
stock also as a bonus, and which was to be issued to them 
as full paid stock. Eight hundred shares of stock were 
issued to them on the 18th of July, 1873 (R., fol. 1883, page 
318). By virtue of a contract made on the 10th of April, 
1874, they were to receive five hundred additional shares 
as a bonus (R., 655, 656, fol. 1547). Although the contract 
in question by which they were to receive this bonus stock 

provided that it should be issued upon the completion of 
said road (R, 656) it appeurs by the record that on the 11th 
of October, 1875, this stock was issued to them so as to 
make their holdings in some way equal to Richardson’s, 
who by this time had obtained considerable stock of the 

railroad and was rapidly assuming control of affairs (R., 
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page 809). The Court will bear in mind that the road was 
never completed, and was at all times insolvent. The 
Philadelphia parties, so-called, had been making their ad- 
vances since July, 1873, and by October, 1875, had ad - 
vanced most of the money now claimed by them (see 
Schedule of Advances, 507, 524). They had, as has already 
been seen, obtained a large number of the bonds of the 
company as security for their loan, and an additional num- 
ber as a bonus, and had also obtained, without any consid- 
eration whatever, a large amount of the capital stock. 
About the spring of 1875, however, the appellant, Rich- 
ardson, entered into a written contract with the company 
(R., 412), whereby he agreed to advance the sum of one 
hundred thousand dollars, and as collateral security for its 
repayment he was to receive two hundred bonds of the 
company. He was also to receive its notes and seven per 
cent. per ainum as interest upon the loan, and was to be 
repaid out of the moneys realized upon the sale of the 
bonds by the financial agent of the company then in Eu- 
rope (see Agreement, R., 412). It was also provided that 
he was to be elected director of the company within four- 
teen days from the date of the execution of the agreement. 
He was also to receive a bonus of twelve hundred and 
fifty full-paid shares of capital stock of the company, which 
the agreement stated were to be given him in considera- 
tion of the services rendered and to be rendered by him, 
and said services were defined by the agreement to be the 
good offices of the said Richardson in promoting the inter- 
ests of the company by his recommendation and influence 
in the financial world and otherwise. But an examination 
of the Record shows that the ouly influence ever used by 
Richardson was to further his own interests. The 
company’s interest never seems to have been considered 
by him. The agreement also provided that the com- 
pany was to enter at once into an agreement with 
John A. Elwell, of the City of New York, by which he 


should go to and remain in Michigan during the con 


struction of the road and superintend the same, and see 
that the provisions of the said agreement in behalf of 
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Richardson were carried out and performed, and he was 


to be paid a liberal sum therefor in addition to his personal 
expenses (see Agreement, R., 414). Richardson entered 
into this contract with this company with the intent and 
purpose of gradually obtaining the control of the company 
and using it in such a manner as to entirely benefit himself, 
without regard to the interests of others concerned therein. 
In fact, an examination of the record necessarily leads 
to the conclusion that Richardson, from the beginning, 
dealt with this railroad company as if it were a fat goose 
waiting only to be plucked by him and in which no other 
person had any interest or concern whatever. His was a 
game of grab from March, 1875, until the road went into 
the hands of a Receiver. He makes no attempt to conceal 
his motives or intentions, but, un the contrary, boasts of 
them. In a letter of August 14, 1875, written to Elwell, 
and found at page 1208, he writes as follows: I arrived 
this morning; a lot of letters and one from McChesney; 
he says I have sold General Sickles’ bonds at 70 gold, equal 
to 873 gold. Ik he was here and the bonds in Eng- 
lish bank I could then go right on and make contracts 
with Sickles and then go on and sell the bonds. Tome 
if sharp, see a good deal in these few remarks. 
What Iwant is every bond in my hands.” On minis 
August, after he had secured poesession of all the bonds 
of the company in New York, which had not been there- 
tofore appropriated by himself and his Philadelphia friends, 
he writes to his friend Elwell, as follows (R., 1913): ‘‘T 
hope you kept a copy of Brown’s books as you went over 
„ particularly the amount of bonds in New York and 
the names of all the parties, who have any of them. One 


thing is certain, you and I have to work, dig, or die, and 


the grave is not yet dug for either of us. I have written 
you every day. Yesterday that I had secure bonds, but 


this day Old Hickory Jackson was supreme and sweat a2 


thousand streams, and removed the deposits from one big 
to another. But my old predecessor, Jackson, 


wigwam 
moved his so that they never came out. Not so with Cap- 


tain Ben, for if he succeeds in getting those from the now 
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apparent big mogul, McChesney, in London, or rather 
traveling in Switzerland, then in due time will OUR BONDS 
SHINE. Had much trouble to get bonds on that order. 
Lawyers wanted it sent back and altered. I fought till I got 
my bonds on my back, followed by three men. Was it a 
bond possession or not? Remember, I am the bona fide 
Treasurer, as the resolution passed was when the books 
was examined and found correct; that was done, and 
books right, and B. Richardson in power. My not signing 
two notes has nothing to do with notes, as that was 
never asked for. As to books, he can keep them if he 
likes. I am receiver, advancer, head cook and bottle 
washer, as well as in charge of the codfish in the mizzen- | 
top. 1 

And Elwell writes to him on the 22d of August (R., 
page 362), telling him to be exceedingly cautious in not 
saying a word against McChesney, the road or any one 
connected with the enterprise. The least suspicion that 
anything is wrong might prove fatal to his, Richardson’s, 
interests. He further states to Richardson, ‘‘ we will soon 
have McChesney removed and then you control every 
bond.” Again, on August 28, 1875, Richardson writes to 
Elwell, ‘‘ I notice you ask the Commissioners to change the 
road, that will be nice to have the depot stand on my own 
land; in yoursof the 24th you say a good deal about bonds, 
byt that is right, as I have them safe in the Park Bank 
vaults. I counted a-few bundles of fifty each, except one 
and that there is twenty-nine in it, and they certified as I 
dictated what to write and all is O. K.” From these letters 
and the conduct of Richardson, it is clear that it was his 
idea to get absolute control of the railroad by any means 
that were possible, without regard to the right or wrong 
of the matter, so that having control of all the bonds of 
the company and sufficient of its stock to vote himself 
whatever he might desire or deem necessary to carry out 
his plans, he should at last be able say with the bonds and 
stock of the company in his pocket, the rights of other 
bondholders and stockholders entirely sacrificed and set 
aside, that he was the receiver, advancer, head cook and 
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% bottle washer, as well as in charge of the codfish in the * 
% mizzen-top.” The record shows that he received his two , 
hundred bonds (R., N), and that he advanced vari-@)3 
ous sums of money. Pursuant to the agreement he a 
was made a director of the company (R., 404), : 
irrevocable, what- 


of corporations (R., 810), and was appointed Chair- 
man of the Executive Committee (R., * be had 
his creature, E)well, placed upon the Board of Directors, 
so that his interests could be protected, and at a subse- 
quent period he had Messrs. Ambrose, Ham and Cooper 
put upon the board as a further protection to his interests 
(R, 410, 411, 419, 610, he, WY). Having discovered in 
1875 that the Philadelphia parties were exercising consid- 
erable influence in the managing of affairs, he was forced 
to adjust his differences with them, and in order to pro- 
all parties, another slice of company stock was di- 
‘between Richardson and the Philadelphia parties, so 
that Richardson held twelve hundred and fifty shares, for 
which he had never paid a single dollar, and the Philadel- 
phia parties held thirteen hundred shares, for which they 
had never paid anything (R. of meeting, 800, and as to the 
issue and receipt of this stock by the parties, see R., 194, 
611. 631, 696, 818, 1056, 490, 503, 522). The testimony of 
William J. Kelly (R., folios 1437, 1488) shows what the 
object of this meeting was, and that prior to that time 
there had been no understanding between the parties, and 
at folio 1447, he characterizes the meeting as a love 
9 of Richardson and the Phila- 
delphia parties were adjusted. At that time only twenty- 
six hundred shares of stock had been issued (R., folio 
9343); of this amount Richardson and the Philadelphia 
parties held twenty-five hundred and fifty, and the only 
other shares outstanding were held by George G. Sickles 
and the original incorporators. So completely were these | 
men blinded in their own interests and so utterly regard- 
less of the rights of others, that they had the impudence 
at a meeting of stockholders held in January, 1876, to re- 
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fuse to allow the holders of the original stock which had 
been issued at the time of the incorporation of the com- 
pany, and upon which five per cent. had been paid, to 
vote, and Richardson’s committee held this stock invalid, 
because it was not full-paid stock, and yet they controlled 
the company by virtue of stock which had been issued to 
them without a penny consideration being paid for it. 


THE MANNER IN WHICH RICHARDSON OBTAINED HIS BONDS. 


Reference has been hitherto made in the foregoing 
statement to a letter to Elwell, in which he states that he 
had secured bonds. The manner in which he secured them 
is as follows: Having become a director of the company 
and received his first two hundred bonds and his shares of 
bonus stock in March, 1875, on July 5, 1875, at a meeting 
of the directors, of which he was one and at which he was 
present, it was resolved to give him one hundred bonds 
as additional security for moneys advanced by 
him since March 31, 1875, and that may be advanced 
on the iron contract with the Cleveland Rolling Mill 
Company, and on August 3, 1875, at another meeting 
of the board at which he was also present, it was resolved, 
in consideration of the sums of money advanced by Rich- 
ardson, and of the sums thereafter to be advanced by him 

for purposes of extension and equipment of the road, that 
an additional amount of three hundred bonus bonds be 
given to him, making a total of six hundred of the first 
mortgage bonds to be held by him as collateral security 
(R., page 808). Neither these one hundred bonds, nor the 
three hundred bonds, above referred to, were delivered to 
Richardson, as appears by the argument hereinafter made, 
and reference to the record, but in August, 1875, having 
been elected treasurer of the company, and being thus in a, 
position to get all the bonds of the company in his pos- 
session, he goes to the Trust Company in New York City, 
which held the unissued bonds of the company for safe- 
keeping.and for sale, and with an order signed by the rail- 
road company (R., pages 369, 370) obtains 2289 bonds 


which he has counted and the numbers inserted in the 
memoranda made by O. W. Child and M. J. Baney, two | 
persons employed by Richardson, their memoranda ap- 
pearing on page 371 of the Record. These bonds were de- 
livered to Richardson by virtue of his office as treasurer of 
the company, and were to be-held by him for safe-keeping.. 
Notwithstanding this fact he claims on the same day to 
have taken therefrom four hundred bonds, numbers 8901 
to 3600, and separated them from the rest of the bonds, 
and these are the four hundred bonds which he now claims 
should have been allowed to him in addition to the two 
hundred allowed by the master. Richardson had thus ob- 
tained possession of all the bonds of the company, except- 
ing eleven hundred and five bonds which were still in 
Europe, held by a bank there. They had been deposited 
with this bank in London by McChesney, during his efforts 
to negotiate the bonds of the company. The agent, while 
in Europe, borrowed from a Mr. Stevens certain money 
« and pledged to him fifty of the bonds as collateral security, 
and these, together with the eleven hundred and five 
bohds, the agent and Stevens deposited with the Consoli- 
dated Bank of London, with the agreement that the bonds 
should not be delivered to any one without the joint order 
or conseht of the agent and Stevens. The agent was 
withdrawn from Europe, but the indebtedness to Stevens 
was allowed to go to protest, and the directors were fearful 
that Stevens would not only sell the bonds pledged but 
would also sell the eleven hundred and five, and the pur- 
chaser obtain title to the whole, and thus render nearly 
valueless the securities held by the directors (Master’s Re- 
port, page 200, folio 460; see R., 393). Richardson, in 
order to prevent these bonds being then sold to some one 
else, but believing that if he got them here he could soon 
reduce them to his own possession, cabled the money, 
- $11,068.16, for the purpose of obtaining their return to the 
company, and charged this amount in his account against 
the company, and it was liquidated and settled at the time 
the notes were given on July 6, 1876 (Master's Report, 
page 199, folio 488). These eleven hundred and five bonds 
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were forwarded to Eugene Kelly & Co. by the English 
bank, and Mr. Richardsun was obliged to pay their com- 
missions for receiving and forwarding the same, amount- 
ing to $2,709.70. On the 20th of July, 1876, these bonds 
were delivered into the custody of the secretary of the 
company, and so remained until August 11, 1876, when 
Richardson commenced a suit against the company to 
recover the indebtedness of the company to him, and at- 
tached these eleven hundred and five bonds, and in addi- 
tion thereto also attached the bonds which he had taken 
as treasurer from the Trust Company in August, 1875. He 
subsequently obtained judgment by default in his suit 
against the company, and sold out these bonds, and also 
the six hundred bonds which he claimed had been delivered 
to him as collateral security for his indebtedness, and him- 
self became the purchaser at the execution sale, so that 
he at least realized his ambition and was able to say that 
he had acquired all the bonds of the company that were 
outstanding, and when he filed his claim in this case be- 
fore the Master he states that he has become the legal 
owner of 3,574 bonds, being the six hundred ‘above men- 
tioned, and the balance of 2, being those received from 
the Trust Company and those forwarded by the London 
bank (R., folio 83, pages 33 and 34). The bonds which 
were owned by General Sickles and Mr. Stevens, and upon 
which they were allowed to share in the proceeds of sale, 
were the only bonds sold in good faith by the com- 
pany or its agents, and they were issued in the 
following manner: McChesney, the financial agent 
of the company, was in London engaged in negotiating 
the bonds; he had employed General Sickles to assist 
in the negotiation and sale of bonds and General 
Sickles had negotiations fairly under way with the Ori- 


_ ental Bank of London and others, for the sale of one mil- 


lion, with the option of the whole issue. McChesney 
had authorized General Sickles to make to these parties 
certain represeftations as to the financial condition of the 
company, its assets and its prospects—among others, that 
it was free from financial embarrassments, and the road 


for a commision of five per cent. from his father, George 
G. Sickles, of New York. The company was to pledge in 
security for this loan, at seven per cent. for six months, 
two hundred and fifty of its first mortgage bonds and was 
to give George G. Sickles ten thousand dollars full paid 
stock of the company. This arrangement was carried out 
and the note given, maturing April 15, 1875, and was 
then renewed for a further term of six months, and a new 
note given, bearing date April 17, 1875. In July or 
August, 1875, in Paris, General Sickles purchased one 
hundred and sixty-three bonds, now produced by him, from 
McChesney, and in consideration therefor assumed and 
agreed to pay the note of George G. Sickles. The bonds 
pledged to secure the payment of the note were to be surren- 
dered to the company. The note was taken up by Daniel 
E. Sickles and the two hundred and fifty bonds surren- 
dered to the company by George G. Sickles (Masters Re- 
port, page 202). The bonds claimed by Benjamin F. Se- 
vens were sold to him by authority of the company in 
consideration of the indebtedness due from the company to 
him created by McChesney while in Europe and to induce 
Stevens to consent to the return of the eleven hundred and 
five bonds hereinbefore referred to, and the Master found 
that he became the legal and owner of said bonds 
on the 13th of April, 1876 (R., 464). | 

The total issue of bonds authorized by the resolu- 
tion was 5,500. The Master has appended to his report 
(see R., pages 220 to 224) a statement showing the bonds 
secured by the mortgage and the respective claimanta. There 
were unissued 1,089. There were in the hands of different 
parties, claimants, 4,461. Of this amount there were pre- 
sented by Richardson and the Philadelphia parties 4,087, 
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amounting to $4,037,000. The holdings were as follows: 
Sickles, 163, which were allowed to him; Stevens, 32, 
which were allowed to him; scattering, 229; the Philadel- 
phia parties, 463, and Richardson, 3,574; total, 4,461. 
Briefly summarizing, then, the historyof this company, 
we find that the appellees, Sickles and Stevens, bought 
their bonds in the open market, and are the only ones who 
acquired their bonds in this manner. They are in the 
fullest sense bona fide purchasers and entitled to all rights 
as such. Richardson and the Philadelphia parties were 
the active promoters, stockholders, directors and managers 
of the company and its affairs. Of the original stock sub- 
scribed, a merely nominal sum, only five per cent., had 
been paid. Richardson and the Philadelphia parties voted 
to themselves a majority, 2,550 shares of stock, and ex- 
cluded the original stockholders from participation in 
the business of the company. 


Richardson advanced about! $160,000 00 
But he appropriated to himself 
. se eisine tnetinit wie $3,574,000 
And 1,250 shares of stock, par 
— ͤ 125, 000 
——— 38,699,000 00 
The Philadelphia parties advanced ............ $143,629 62 
And appropriated to themselves 
8 8465, 000 
And 1, 350 shares of stock, par 
4 135, 000 
— 600,000 00 


At the time the appellees, Sickles and Stevens, pur- 


chased their bonds, the condition of the corporation was 


confessedly insolvent, which condition was . neces- 
sarily known to Richardson and the others who were 
in control, but was concealed from Sickles and Stevens. 
The appellant Richardson has now been forced to aban- 
don his claim to the 3,574 bonds, and to reduce it toa 


1 


claim to 600 bonds; of these 200 were allowed; and 
the balance of 400 were rejected by the Master in his 
report. It is understood by counsel for the appellees, 
Sickles and Stevens, that the errors principally com- 
plained of by the appellants, Richardson and Day, are the 
of the Master to allow to them 600 bonds instead of 
bonds, and also his refusal to allow a claim for salvage 
upon 1,105 bonds claimed to have been redeemed by said 
Richardson. The manner in which said Richardson re- 
deemed these bonds is stated above, and his claim to a 
—: ee 


The road was sold under the decree in foreclosure, and 
the proceeds of sale were distributed among the parties 
according to the interests found by the Master in his re- 
port. 

The exceptions of Richardson and Day will be considered 
only so far as they affect the rights of the appellees, Sickles 
and Stevens. 


First. 


Tho Master was correct in disallowing Richardson's 
claim as pledgee or owner of the 400 bonds numbered 
from 3301 to 3600, inclusive. 


ist. Because such bonds were never delivered to him in 
pledge or as owner, but they came into his hands as unis- 
sued bonds belonging to the company, and which he held 
in custody as an officer of the company. 

This is so found by the Master as a fact, and if there is 
evidence to sustain it, ä 
conclusive in this Court. 

The evidence to sustain it is ample. 

Richardson first obtained two hundred bonds under the 
agreement found at pages 412 to 415 of the record, and 
these were allowed to him by the Master in his report. 
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He had entered the directory of the road with the inten- 
tion of getting every bond in his hands (see his letter to 
Elwell of August 14, 1875, page 1208, in which he says: 
% What I want is every bond in my hands”). 


By the agreement already referred to, he had obtained 
1,250 shares of the capital stock of the company without 
any consideration, and had thus placed himself and his 
creature Elwell in the Board of Directors (Record, 404, 415, 
610, 919, 935, 936, 938, 1083, 1115). He was subsequently 
made managing director, irrevocable (R., 810), and chair- 
man of the Executive Committee (R., 810). 

On July 5, 1875, the secretary and treasurer were in- 
structed to deposit with Richardson one hundred of the 
first mortgage bonds as additional security for the moneys 
advanced by him since March 31, 1875, and that may be 
advanced on the iron contract with the Cleveland Rolling 
Mill Company (R., 806). At this time no additional money 
had been advanced by him (eee his accounts, pp. — 
304). He afterwards advanced on the iron con 
2825, 647. 79 (p. 391). 

What is the proof as to the delivery of these 100 bonds 
to him 

Richardson’s testimony is contradictory and unworthy 
of belief. 

At p. 407 he testifies he received them from Mr. Ferry 
(fol. 954), and at fol. 955 he endeavors to make it appear 
that he received them at a different time from the 300 
bonds subsequently voted to him. - 

At page 603 he again endeavors to convey the idea that 
he received these 100 bonds apart from the 300. | 

At p. 608, fol. 1408, he distinctly states that when he 
received the lasi 300 he took them and placed them with 
300 he already had, thus again claiming that the 100 bonds 
referred to had already been delivered to him before he 
received the 300. 

At fol. 2228 he reiterates the above statement. 

This is the substance of his proof in regard to the deliv- 
ery of these bonds to him. 


„ —— n 
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The facts, however, as they appear by the evidence are, 
that these 100 bonds were never delivered to him, and the 
Master so finds (pages 196 to 200), but on August. 
80, 1875, he was elected treasurer of the company 
(p. 808), and immediately thereafter it was resolved that 
an additional 300 bonds be deposited with him as collateral 
security. 

On August 20, 1885, an order was given to him signed 
by the railroad company, by the president and treasurer, 
on the Mercantile Trust Company, New York, to deliver 
to Benjamin Richardson the bonds of the railroad company. 
in their safe vaults, the keys of which were held by him 
(pages 369 and 370). Richardson was thus authorised to 
take into his possession, as treasurer of the company, its 
unissued bonds. 

On that day, August 20th, the bonds were counted. by 
two men, Child and Baney, employed by Richardson, and 
it was found that there were 2,289 bonds. 

Their statement and list of bonds is found at page 871. 
The numbers were 3201 to 3600, and from 8600 to 5500, 
in all 2, 289 bonds. 

These 3, 289 were delivered to Richardson on that day (p. 
$71). 

Richardson now claims that he thereupon took out 400 
bonds, Nos. 3201 to 3600, and produces a momorandum 
endorsed upon the statement of Child and Baney to that 
effect (p. 372). Elwell testifies (fol. 1104) that there was 
no delivery of the 300 bonds except as above stated and 
the Master so finds (p. 198, R.). 

Taking, then, this statement as true, it flatly contradicts 
his former testimony quoted above, that he first received 
200 bonds and then 100, and finally the 800 which he placed 
with the other 300 (fol. 1408). | 
But there are two other answers to this claim of his. 


Fmsr.— At page 675 appears a receipt given by him to 
Ferry, the former treasurer of the company, and dated 
October. 12, 1875, nearly two months later, in which he 


receipts to Ferry for the 2, 389 first mortgage bonds of the 
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railroad company numbered as detailed in the memoran- 
dum of Child and Baney, dated August 20, 1875: placed 
in my (Richardson s) custody as Chairman of the Execu- 
e tive Committee of said railroad company in accordance 
‘* with the resolution of the Board of Directors, passed 
% October 11, 1875, for custody, disposal or sale.” 


Without regard, therefore, to the legal question as to 
whether Richardson, having received certain bonds of this 
company as Treasurer for safe custody, could take from 


them 400 and deliver them to himself as an individual, we 


have the conclusive evidence of himself in the written 
receipt at page 675, that on October 12, 1875, two months 
after he claims the bonds were delivered to him, he Still 
held them, not in his individual capacity, but as treasurer 
of the company. 


Again, even assuming, for the sake of argument, that 
Richardson did obtain possession of the four hundred 
bonds, as pledgee, on the 11th of Augugt, he relinquished 
and surrendered whatever lien he had when, on the 12th 
of October, 1885, he gave this receipt to Ferry. 

And could not a very strong motive be found for his 
willingness to surrender and relinquish his lien? 

At this time he was, as he describes himself, receiver. 
advancer, head cook and bottle washer, as well as in charge 
of the codfish in the mizzentop;” he was general man- 
ager irrevocable, treasurer, director and chairman of the 
Executive Committee, in possession of all the bonds of the 
company then ontstanding, with enough shares of the 
capital stock in his possession to absolutely control the 
company, and thus sanction and approve any course he 


might see fit to pursue. He was, indeed, the veritable 


Pooh Bah of the play. 
Which was better for him, to hold the four hundred 


bonds as collateral, under the circumstances accompanying 
their alleged delivery to him, or to hold the 2,289 bonds in 
his various capacities as ‘‘ Pooh Bah,” ready to take ad- 
vantage of the first opportunity or scheme presenting it- 
self, to assert his title as owner of them allt 


' 
| 
‘ 


17 


At any rate, there can be no doubt but that from the 
facts above stated and supported by the testimony to 
which reference has been made, the Master was fully jus- 
— — r; 
finding that there was no delivery of the four 
bonds by the company to him, and that the giving of the 


receipt by him to Ferry for the whole number of 9,960 


bonds on the 12th of October, 1875, was an admission on 
his part that he held those bonds, which incladed the four 
hundred, as chairman of the Executive Committee of the 
railroad company, in accordance with a resolution of the 
Board of Directors, passed on the 11th of October, 1875, 
for custody, disposal or sale. It will be argued by the 
appellant Richardson, that by a resolution of the company, 
passed on the &th of July, 1876, and appearing on page 
8297, folio 1903, R., it was recited that the ‘was 
indebted to Richardson in the sum of $166,818.97, which 
loan was secured by the delivery to Richardson of certain 
of the first mortgage bonds of the company, and that this 
resolution amounted to a ratification of Richardson’s act 
in taking possession of these four hundred bonds in the 
manner described. There is no proof, however, that the | 
manner in which Richardson took possession of these 
bonds had ever been brought to the attention of the com: 
pany, or its Board of Directors, or that this resolution re- 
ferred to these four hundred bonds. The company will 
not be presumed, in the abeence of proof, to have known 
this fact, but it must be presumed to have known that. 
Richardson then held two hundred bonds of the company 
as collateral security for his loan. which had been de- 
livered to him shortly after the making of the agree- 
ment of March, 1875, and it is a well settled principle that 
there can ‘be no ratification of an act by a principal un- 
lees all the facts are known to the principal. There is 6 


proof of such knowledge. 


The Master was further justified in refusing to allow 
Richardson’s claim to three hundred of these bonds, for the 
reason.that they were given to him for a considesation 
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which was never paid by Richardson to the company. The 
resolution under which they were given, at page 808, pro- 
vided, that in consideration of the sums of money advanced 
by him, and for the sums hereafter to be advanced, for 
the purposes of extension and equipment of the road, that 
an additional amount of three hundred of the bonus bonds 
should be given to said Richardson. This resolution was 
passed at a meeting held August 3, 1875 (R., 807), but 
Richardson thereafter utterly failed to carry out the 
promise he made to the directors under the influence of 
which the bonds were voted (so found by the Master, 
pages 201, 202, folios 461, 462). See also Elwell’s tes- 
timony (page 478), in which he states (folio 1105), that 
Richardson had not made any advances after this for the 
purposes of extension or equipment of the toad; that the 
road had since been extended to Lake View, but that 
Mr. Richardson did not advance any of the money for 
such extension (pages 478, 479, 481, folio 1110); that he 
never advanced any money for the purchase of materials 
for this division (A, page 479), and that he. stated asa 
reason why he did not do so, that certain contributions by 
other parties interested in the road had not been paid in 
(Id.). At page 480 it conclusively appears that these bonds 
were voted to Mr. Richardson, not in consideration of 
moneys advanced by him, but with the view and for the 
purpose of obtaining further advances to extend and equip 
the company’s road to Lake View (folio 1108), and that 
this was the substance of the statement made by Richard- 
son to the Board of Directors, upon the faith of which the 
resolution was passed (Id.). At page 545, folio 1280, H- 
well further states that the subject of the further exten- 
sion of the company’s road was discussed by the Board of 
Directors, and that Mr. Richardson then stated to the 
Board of Directors present, that if they by resolution 
would anthorize him to receive three hundred full Bonds 
first mortgage bonds—of the company of $1,000 each, that 
he would make further cash advances for the purpose of 
extension and equipment of the road; in compliance with 
such remarks on his part the company passed a resolution 
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Richardson did not carry out the promise he made to the 
directors, under the influence of which the bonds were 
voted to him, and under those circumstances he was not 
entitled to hold these three hundred bonds as collateral 
security for any amount. Bearing in mind the fact that 


19 


directing that three hundred bonds should be issued to 
him ” (see also folio 1103). Mr. Richardson nowhere con- 
tradicte this statement of Mr. Elwell, and it must there- 
fore be taken as true. In the face of this testimony, there. 
fore, the Master was fully justified in finding ashe did at 
folio 461 and 463 of his report, pages 201 and 903, that 


creditors and bona fide bondholders of the company, could 
anything be clearer than that in an equitable suit of this 
nature the familiar rule must be applied to him that he 
who asks equity must do equity, and that before he can 
be allowed to recover upon the three hundred bonds he 
must be compelled to show that he has complied with the 
promise and agreement under which he claims to have 
received them. The consideration for these bonds has 
therefore wholly failed, and even if it can be held by 
this Court that they were ever delivered to Richardson 
pursuant to the resolution, his failure to give the com- 
pany the consideration which he promised must prevent 
his recovery upon them. Any other principle applied to. 
him would be contrary to equity and good conscience. 

For the foregoing reasons it is respectfully insisted that 
Richardson is not entitled to recover upon the four hun- 
ä —— tho two V eae 
and three hundred. 


First. —Because they were never delivered tobi by the 
company, and as delivery is necessary to a + aga 
pledge was never consummated. 

Casey v. Cavaroc, 96 U. 8., 467. 
Thurber v. Oliver, 96 Fed. R., 994. 


Saconpty.—The alleged delivery claimed by: Richard: 


6. * 
tie 
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son was not a delivery sufficient to vest the title in him 
as pledgee, because he obtained possession of these 
bonds, as above shown, as an officer of the company 
to take them into his custody for sale and disposal, and 
acting as such officer and in a trust and fiduciary ca- 
pacity, he could not also represent himself individually 
and make a delivery of the bonds from himself as 
trustee to himself as an individual. The two positions 
were inconsistent with each other. And under all the 


authorities, some of which are hereafter referred to, pro- 


venting a trustee from dealing with trust property for his 
own benefit, he could not in any other manner acquire 
any title to the bonds. 
| Marsh v. Whitmore, 21 Wall., 178, 183. 
Wardell v. R. R. Co., 103 U. S., 651, 658. 


In the case of Hoyle vs. Plattsburgh and Montreal R. R. 
Oo., 54 N. T., 314, it was held that the office of director of 
a railroad company is fiduciary in its character, and as a 
consequence he is incapacitated from dealing in his own 
behalf in respect to the corporation property, or in respect 
to any matter involving his powers and duties as such 
director. But this incapacity is not limited to the limited 
times that he is acting as such director, but continues dur- 
ing the period of his directorship. Actual fraud or actual 
advantage in such case need not be shown. 


- Twin Lick Oil Co. vs. Marbury, 1 Otto, 587. 
U Ams vs. Brown, 80 N. T., 527, 535. 


In Aberdeen R. R. Co., vs. Blackie, H. L. cases, 1 Macg., 
461, the Court says: A corporate body can only act by 
agents, and it is of course the duty of its agents so to act 
as best to promote the interests of the corporation, whose 
affairs they are conducting. Such agents have duties to 
discharge of a fiduciary nature towards their priticipal, 
and it is a rule of universal application that no one tak- 
ing such duties to discharge shall be allowed to enter into 
engagements in which he has or can have a personal in- 
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terest conflicting, or which possibly may conflict with the 
interests of those whom he is bound to protect. 

In Story on Agency, section 210, it is said “ that it is a 
confidence necessarily reposed in an agent that he will act 
with a sole regard to the interests of his principal so far as 
he lawfully may.” 

Can it be said that an agent authorized by u railed 


company to take possession of its bonds for the purposes 


of custody, disposal or sale is acting with a sole regard to 
the interests of his principal when he takes from the bonds 
thus given into his custody four hundred and appropriates 
them to himself! 

In 3 Kent’s Commentaries, 618, it is said an agent acting 
as such cannot take upon himeelf at the same time an in- 
compatible duty. He cannot have an adverse interest or 
employment. He cannot be a buyer and seller, for this 
would expoee his trust to abuse and fraud. 

Did not Richardson have an adverse interest if when he 
took the 2,289 bonds into his possession for custody, dis- 
posal or sale as an officer of the company he aleo took from 
them four hundred for his own use f 


Tanni . Even if such a delivery can be effectual for 
any purposes his subsequent act in giving the former 
treasurer a receipt for 2,289 bonds, including the four hun- 
dred bonds, under the authority vested in him by the reso- 
lution of the board, as an officer of the board for the pur- 
poses of disposal and sale and not in his individual capacity 
as collateral security, was a waiver and surrender of any 
lien he might have thereon. 


Fourtuity.—Upon the principle that he who asks equity 
must do equity, he cannot claim as holder of these bonds, 
because the consideration upon which they were voted to 
him has utterly failed, in that he did not advance any 


money for the completion and equipment of the road to 


Lake View, as he agreed with the Board of Directors at. 


r 
livery of the bonds to him. 


Fir?ay.- Because a possession, in order to support a 
lien, must be justly obtained. No man can acquire a lien 
by his own illegal or fraudulent act or breach of duty. 

Randel v. Brown, 2 How., 406. | 


The appellants, Richardson and Day, are not en- 
titled to claim the three hundred bonds voted to 
Richardson at the meeting of August 3d, 1875, for the 
farther reason that the meeting was not a legal meet- 
ing of the company, binding upon either the stock- 
holders, the bondholders, or other creditors of the 


company. 


It appears by the testimony of Elwell (page 1047), and 
by the minutes of the meeting of August 3, 1875 (page 
807), that there were present at that meeting Craw, Ferry, 
Nimms, Richardson and Elwell. The record, at folio 
2266, contains a clerical error in referring to the meeting 
as of August 3, 1876; there was no meeting on August 
8, 1876; it should have been August 3, 1875. It further 
appears by the testimony of Elwell (page 1048) that 
Richardsom came from New York City to Michigan, and 
that the gentlemen above named, who were all at Michi- 
gan, being directors of the company, met in the forenoon, 
at the office of Nimms, in Muskegon, and there organized 
a board meeting. At that time Mr. John O’Byrne, of 
Philadelphia, was a director of the company (page 1050); 
he was not notified to attend; in fact, there was no notice 


‘whatever given of the meeting, except to the parties who 


were present (page 1050). A number of directors then 
being in Michigan merely got together and held a meeting 
(page 1050, folio 2270; page 1051), and no notice was given 
to O’Byrne, because, as Elwell says, he could not have 


reached him in time prior to the meeting, and that after 


the meeting was held he did not know it was necessary | 
to communicate with him (page 1051). ) 

It is a well settled rule that a corporation is entitled to 
all the knowledge and skill which each and every director 
can bring to bear upon the subject before the directors of 
such corporation. In order that valid action may be taken 
by such corporation all the members of the board must 
meet, or be notified to meet, though a majority may con- 
trol its action, and it is a rule of the common law that 
unless the statute or by-laws of the corporation. prescribe 
the notice to be given of a meeting, each director must 
have actual notice, ‘and in default of such notice proceed- 
ings had at it are invalid, except all are present and concur 


in the act. 
Rex v. Liverpool, 2 Burr, 723. 


Rex v. Chetwynd, 7 B. & C., 695. 

Wiggin v. Elders, etc., 8 Metc., 301. 

Stow v. Wyse, 7 Conn., 914. 

People ex rel. vs. Albany Med. Col., 26 Hun, 
351. 

Metropolitan EI. R. R. Co. ve. Manhattan 
El. R. Co., 14 Abb. N. O., 288. 

In re East Norfolk Tramway Company, L. 
R., 5 Ch. D., qs. 


In the case. last above * ae out of seven directors 
were present at a shareholders' meeting at which adireetor — 
was chosen. The articles of association provided that no 
man should be eligible as a director unless he was recom- 
mended to the shareholders by the Board of Directors. Sir 
George Jessel, M. R., held that this was not a recommenda: 
tion of the board, because no board meeting had been 
called and no notification had been given to its: members. 

It may be urged that the by-laws of the company au-; 
thorized the holding of meetings by the directors without 
the giving of any notice. 

Section 9 of the by-laws, 3 
provides: 


„% A majority of the Board of Directors may convene at 


alleged meeting of August 8, 1875, at which three hundred 
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% any time or place for the transaction of any corporate 
„ business properly belonging to said board.” 


It being conceded as a well settled principle of law, that 
a corporation can only act through its Board of Directors, 
and not through the individual action of its members, and 
that the stockholders and others interested therein are 
entitled to all the knowledge and skill which each and 
every director can bring to bear upon the subject before 
the board, and that any other rule would deprive them of 
the very object or purpose for which a board is estab- 
lished, the Court cannot construe the above section as 
dispensing with such notice. 

What the section means is that instead of having a desig- 
nated day and place of meeting, a majority of the board 
can meet at any place and on any day, but notice must be 
given to all the [directors of such time and place, and an 
opportunity thus given them to attend. 


Third. 


It cannot be successfully claimed that the ‘resolution 
adopted at the meeting held in New York on the 8th day 
of July, 1876, which recited and fixed the amount of Rich- 
ardson’s advances to the company, and also recited the de- 
livery to Richardson of certain of the first mortgage bonds 
of the company, was a ratification and recognition of the 
alleged delivery of the four hundred bonds in question to 
Richardson, for the following reasons: First. It nowhere 
appears in the minutes of the company’s meetings, or in 
the record in this case, that the attention of the company, 
or its Board of Directors, was ever called by any ohe to the 
manner in which Richardson obtained possession of these 
bonds, or that the company, as a company, knew that he 
claimed to have acquired possession of them. Second. The 


- called by provious notice, but was a mere gathering together 
a suit against the company and seizure of the bonds under 
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of these bonds were voted to him, was in no sense a legal 
meeting of the company, but a mere gathering together of 
certain of ite directors; hence it is not to be presumed. that 
the resolution referred to what was illegally and improp-. 
erly done. Fourth. The object of the resolution is plainly 
apparent from its own terms, that it authorized the delivery 
to Richardson of stock notes in such shape that he could. 
at once sell and dispose of the bonds pledged to him at. 
public or private sale, without notice to the company, and 
it authorized him to become a purchaser of eaid bonds. 
Fifth. An examination of the minutes of that meeting at 
page 837, and the testimony of Elwell (pages 1057, 1059, 1060 
and 1061), shows that this was also an illegal meeting, not 


— 


of Mr. Richardson’s friends to his 


the attachment and execution. There were present at that 
meeting Richardson, Nimms, Ambrose, Ham, Cooper and. 
Elwell. Elwell, at that time, was Richardson’s friend and 
representative on the board. Ham, Ambrose and Cooper 
were all dummies for Richardson, and whom he had 
placed on the board (R., 410, 411, 419, 610, 1056, 1087). At 
this time Mr. Kelly was a director of the company; be 
was not notified of the meeting, in fact no meeting was 
called, but after the holding of this conference, Elwell 
called a meeting of the directors for the 18th of July, and 5 
sent a notice of such meeting to Mr. Kelly, at Philadel-- 
phia (see R., folios 2290, 2291). — ae (057 


1059, 1060, 1061, 1062) shows that this meeting of July 
8, 1876, was merely a gathering of Mr. Richardson's 
friends who constituted at that time a majority of the 
Board of Directors of this company, Richardson having 
gained entire control, for the purposes of giving him notes 
upon which he could begin suit against the company. It 
was in no sense a legal meeting of the company and the 
resolution adopted at that meeting could have no binding 
force and effect. 
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| Fourth. 


The appellants, Richardson and Day, are not entitled 
to the four hundred bonds claimed, for the farther 
reason that at the time of the making of the agree- 
ment, or the passage of the resolution under which 
Richardson claims them, he (Richardson) was a di- 
rector of the company, which was then insolvent, and 
he held such a position of trust to the property of the 
company for the benefit of creditors and all persons 
and parties interested, that according to the principles 
applied by courts of equity to cases of like trusts, he 
is to be held guilty of a breach of trust by securing an 
advantage to himself not common to other creditors. 

He will not be allowed to hold such advantage to the 
injury of those for whom he was acting. 


Bradley vs. Converse, 4 Cliff., 375. 

Bradley vs. Farwell, 1 Helmes, 433. 

Coons vs. Toome, 9 Fed. R., 532. 

Wardell vs. R. R. Co. (supra). 

Thomas v. Brownville R. R. Co., 109 U. S., 


52 


Counsel for appellees, Sickles and Stevens, does not in- 
tend to claim that a director of a corporation is precluded 
from loaning it money and taking its bonds as collateral 
security for the repayment of such loan, but the position 
contended for is, that a director of a corporation, as was 
said in Twin Lick Oil Co. vs. Marbury, 91 U. S., 587, oc- 


cupies one of those fiduciary relations where his dealings 


with the subject matter of his trust or agency and with 
the beneficiary or party whose interest is confided to his 
care, is viewed with jealousy by the courts, and that this 
is a doctrine founded on the soundest morality. 

And as was said in Metropolitan HI. R. R. Co. vs. Man- 


hattan El. R. Co., 14 Abb. N. C., 270, that when the 


lender is a director charged with others with the control 


F ee 
senting in this regard the aggregated interest of 
stockholders, his obligation, if he becomes a 
contract with the company, to candor and fair 
increased in the — ä — — 
character has given him power and control derived 
the confidence reposed in him by the stockholders ' 
In Wardell vs. R. R. Co. (supra), the Court held 
directors of a corporation are subject to the obligations 


in a court of equity. The conduct of the directors of this 
corporation was very discreditable and without authority 
of law. It was their duty to administer the | 
matters committed to their charge for the benefit of all 
parties interested, and, in securing advantages to them- 
selves not common to the other creditors, they were guilty’ 
of a plain breach of trust. | 
In Bradley vs. Farwell (supra) the Court says: - The 
fiduciary relations between the directors of a corporation 
being established, and the fact that the trustees in dealing 
with the trust fund have secured to themeecives benefits or 
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advantages over the other creditors, or a benefit or ad- 
vantage to themselves as creditors over and above other 
creditors, taints the transaction and invokes the aid of a 
court of equity to see to the right execution of the trust. 
Not that a trustee cannot prefer one creditor to another, 
as at common law, and outside of the bankruptcy act, but 


that in equity a trustee cannot contract with himself as he 


may with third parties. And again at page 444, especially 
in the case of an insolvent corporation, are the acts of 
managing officers to be free from the imputation of 
having been influenced by the consideration of any in- 
terests adverse to those they are bound only to regard. 
Standing in fiduciary relations, as it were, at the bedside 
of a dying patient, if they are subsequently found in the 
possession of 4 portion of his effects they must show title 
by a conveyance untainted by the exercise of that power 
which the trust relation gave them, to influence the dis- 
position made by the decedent of his property in their 
favor and to the prejudice of others having equal claims 
to the inheritance. 

In Bradiey vs. Converse, 4 Cliff. (supra), the Court held 
that the assets of an incorporated company being a trust 
fund for the payment of the debts, a court of equity will 
enforce the execution of such trust in favor of creditors, 
and the directors will not be permitted by a court of 
equity to obtain any undue advantage to themselves to 
the injury of those for whom they are acting in a confi- 


dential relation. 
The point made therefore is not that Richardson could 


not as a director lend money to this corporation and take 


its bonds as collateral security, but that in having any 
personal transaction with the company his position as 
trustee compelled him to act with great fairness, and that 
his dealings must be subjected to the utmost scrutiny,and 
if it is found that he has abused the confidence reposed in 
him the transaction will not be upheld. _. 

Examining the record with this rule in view what do 
we find? By his original contract Richardson had agreed 
to advance $100,000 and was to. receive 200 bonds as col- 
lateral security and 1,250 shares of stock as a bonus. 


“orn become a director of 3 
his agent Elwell on the board, he proceeded to grt „ 
obtain control of all the property of the 0 

look after his own interests. ta tack b sppeite ak pal 
tecting himself and getting what advantages he could for 
himself scoms to have been his ides of the Guy ets Wives: 
tor. 3 

At the first meeting after his election he wee placéd on 
the Executive Committee, and he leased to ‘the | 
his locomotive and 90 flat and one box car, at the rent $900 
per month (p. 805). By the next meeting he has procured 
an assignment of the contract with the Cleveland Rolling 
Mill Company, and the treasurer is authorized to deliver 
to him 100 additional bonds as collateral security for 
moneys advanced and to be advanced on the Oleveland 
Rolling Mill contract (p. 806). 

Twenty miles of the company’s road are also turned 
over to him under a lease which he had obtained. ets 

At the next meeting he is elected treasurer, and 300 ad- 
ditional bonds are voted to him, and a lease of the balance 
of the road is given to him. 

The company’s notes are issued to him for ite indebted- 
ness and 625 shares of preferred stock are voted to him N 
(B., 808 and 809). — 

He subsequently places his — Ham, Cooper and Pe 
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his 1 as treasurer, and also of the bonds in the cus- 2 
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< 

3 e 1 


tody of the London bank, and then, at d conference Me 
friends on July 8, 1876, in New York City, has the | 
edness of the company to himeelf fixed and adjusted, 


obtains from his friend Elwell demand notes thesefor, and: . oa 


then proceeds to sell out the bonds under an attachment 
and execution against the company. and thus claims to 
have acquired title to the entire number of 8,574 bonds. 

Can it be said that such a person appreciated for one: 
moment that he was a trustee for others, or thatheowed =< 
any duty to the bona fide bondholders and creditors of this 
insolvent company? i ‘ .° j ie 
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Conceding that he advanced more money for the com- 
pany than he had originally agreed, he had, nevertheless, 
received a large amount of the company’s bonds and stock, 
and on the 8d of August, 1875, when he knew the com- 
pany was insolvent (for the record discloses that it never 
was solvent), with 300 bonds voted to him and 1,250 shares 
of stock, he secures 300 additional bonds upon the faith of 
a promise to advance enough money to complete and 
equip the road to Lakeview, never complies with his agree- 
ment, and now seeks to hold these bonds as additional 
collateral security. 

There were other creditors of the road at this time, who 
are represented in this suit, and who were not sv fortunate 
as to be members of the Board of Directors, and who 
would have been glad to obtain additional security. 

Why should Richardson be allowed to profit by his posi- 
tion as director and secure advantages that are denied to 
his cestuis que trust? 

The transactions had by Richardson with the company 
were unconscionable and unjust to other creditors, and he 
should not be allowed to benefit by them. 


. Even assuming for the sake of argument that Bich- 
ardson had a lien upon these 600 bonds, he lost and 
surrendered such lien when he delivered them to the 
Sheriff of the City of New York, and allowed them be 


| sold under his attachment and execution. 


Jacobs v. Latour, 5 Bing., 130. | 
Winnard vs. Banning, 39 Cal., 543, ° 
Legg v. Willard, 17 Pick., 140. 
Meeker v. Wilson, 1 Gall., 419. 

Evans v. Warren, 132 Mass., 308. 
Bean v. Bolton, 8 Phil., 87. 


2 peewee 


destroyed by the execution at his suit. lien is 
if the party entitled to it gives up his — 2 — 
sion of the goods. If another person had sued out execa- 
tion, the defendant might have insisted on his lien. But 
the defendant himself called on the Sheriff to ‘sell; he set 
up no lien against the sale; on the contrary, he thought his 
best title was by virtue of that sale. Now, in order to sell 
the Sheriff must have had possession; but after he had - 
possession from the defendant, and with his assent, his . 
subsequent possession must have been under the 
sale and not by virtue of his lien. As between debtor and 
creditor the doctrine cannot be favored too mach; bu as 
between one class of creditors and another there is not the 
same reason for favor.” 

In Winnard vs. Banning (supra) it was held that the lien 
of a common carrier for freight on transportation of prop- - 
erty is lost by the voluntary surrender of the possession. 
Being a common carrier, if he sues out and procures to be 
levied a writ of attachment against property on which he 
has a lien for freight, he thereby abandons and forfeits his 
In Legg vs. Willard (supra) it was held in the case of A 
deed of assignment of goods, a delivery of a portion of the 
goods in token of a delivery of the whole, was held to be 


constructive delivery of goods embraced in the assignment, — | 3 
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person, upon the claim secured by the lien, it was held 
that the lien was at an end, and that the assignee might 
maintain trover (after demand and refusal) against the at- 
taching officer. 

In Meeker vs. Wilson (supra) it was held that property i in 
the hands of a third person, having a lien thereon, is not 
attachable in a suit against the general owner, but if the 


depositary waive his lien, the objection does not lie in the 


mouth of the general owner. 

In Evans vs. Warren (supra) it was held that a mort- 
gagee of personal chattels, by attaching the same in an ac- 
tion for the debt, waives his claim under the mortgage. 

The Court said: A party holding personal property by 
virtue of a mortgage or pledge may waive his claim under 
such: mortgage or pledge, and attach the property in a 
suit to recover the debt for which the mortgage or pledge 
was given. Such attachment is, in itself, a waiver of the 
claim under the mortgage. The liens respectively created 
by mortgage and by attachment on the same property are 
essentially different and can not coexist. . They affect 
very differently, also, the rights of third persons. 

In Bean vs. Bolton (supra) it was held: A lien is the 
right to keep or hold, and will be divested by an unauthor- 
ized transfer of possession, but under special circum- 

stances the holder may so transfer them as to continue 
the lien, but the onus of proof is on the holder, as against 
“the owner, to show his lien still continues. 

Though acreditor who hasa lien on goods for work may 
put them in the hands of another person without forfeit- 
ing the lien, prima facies are so much against the transfer 
that those who rely upon it must show that the transfer 
was of such a nature as to render it lawful. 


A lien will be destroyed not only by parting with pos-. 


session, but by attempting to retain it otherwise than as 
security, or by denying the title of the owner, and a conver’ 
sion of the property will deprive the creditor of power of 
relying upon it as a defense in an action of tort brought 
for the conversion, either as set off or in. mitigation of 


damages. 
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He presented these notes to Elwell for payment at his 
lawyer’s (Davison) office, and under instructions from his 
lawyer the notes are torn up and new notes are given, 
which do not recite the holding of bonds as collateral, but 
are simple demand notes. This is done because his lawyer 
tells him that everything must be attached. The bonds 
must be all attached” (fol. 2286, pp. 1060, 1061 and 1063. 

Believing, therefore, that he would acquire title to all 
the bonds of the company by the sale under the attach- 
ment and execution in his suit against the company, he 
surrenders his claim to hold these bonds as collateral, de- 
stroys the note reciting that fact, and accepts a new note 
not referring to any bonds or any lien, and then proceeds 
to have the bonds sold by the Sheriff, as above detailed, 
and when he presents his claim in this suit he asserts a 
title to these bonds, not by reason of their having been 
pledged to him as collateral, but because he purchased 
them under the execution in his suit against the company 
(Record, 34). 


And the Master so finds (p. 200, folio 459). 


Sixth. 


Any claim Richardson may make on this appeal to 
‘equitable salvage” for redeeming the 1. 106 bonds 
must be disallowed. 


The facts as to the redemption of these bonds have been 
above set forth and are fully found by the Master in his 
report at folios 459 and 460. 

The reason given by the Master for disallowing this 
claim is sound. 3 

Richardson had these bonds brought from London so 
that he could do, what he was afraid would be done abroad 
by some one else, viz.: seize them and sell them out under 
execution, and thus acquire title to all. 


and he ex- 


ry 


4 
4 


Tt requires‘ no citation of suthorities to 


Richardson’s motive was far from honest, 
hibited bad faith throughout. 


5 


proposition that one who asserts euch a 
good faith and an honest purpose. 
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Dau P. Han, 
Of Counsel for Appellees, Sickles and Stevens. 
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Aupreme Coutt of the United States. 


OCTOBER TERM, 1888. 


AsHBEL GREEN and WILIA Bonn, | 
Trustees, Complainants, Forclosure of 
v8. Railroad Mort- 

Tae Cuicaco, Saginaw & CaxADA guge. 


RaILROAD COMPANY, ET AL., No. 19. 
Defendants. | 


Appeal from the Circuit Court of the United States for the 
Western District of Michigan. In Equity. 


Brief on Behalf of Appellees, 


Daniel E. Sickles, B. F. Stevens, and the Wrought Iron Bridge Company. 


The two former appealed from the decree «f the court 
below, but at the last term of this court their appeals, 
together with those of other parties to the suit, were dis- 
missed, and the only remaining phase of the case for dis- 
cussion is the appeal of Benjamin Richardson. 

He seeks here to have the decree of the court below, so 
far modified und changed as to give him a larger claim 
upon the funds arising from a sale of the mortgaged prup- 
erty. 

His complaint is that the decree below limited him to 
the holding of two hundred bonds, whereas he should 
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have been allowed to share on the basis of six hundred 
bonds, together with a claim upon eleven hundred and five 
other bonds, by way of salvage. 

No supersedeas bonds were given upon the appeals taken, 
and accordingly the Court distributed the entire fund 
between the claimants, according to the decree theretofore 
mace. 

If this court should modify the decree in 1 of the 
appellant Richardson, it would result in a claim against 
the several distributees of the fund to refund to him such 
proportion of the moneys already received by them as the 
modified decree of this court might require. 

It will therefore be nevessary to consider the standing of 
other claimants than Richardson, and to give consideration 
to the equities surrounding the attitude of all the parties, 
because the decree which will give Richardson a better 
position will be in effect a judgment against the rest. 

The printed record is very voluminous, and as made up, 
somewhat difficult to understand. 

The report of Hon. John W. Champlin, Special Master, 
which appears at pages 171 to 217, and the final decree, 
page 294, will probably be all that need be carefully exam- 
ined to obtain a fair understanding of all the record shows. 

The organization of this defendant company dated back 
to the fall of 1872, but nothing of moment was accom- 
plished until the following spring, except that a number of 
persons subscribed for two hundred shares each of the 
capital stock, making 1890 shares in all. 

May 13, 1873, these subscribers, for the most part, 
_retired from the enterprise and made some sort of transfer 
of their rights to Craw and McChesney, two of the pro- 
moters of the scheme. 

The right to stock so transferred seems not thereafter to 
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have cut any figure, and for all practical purposes may be 
treated as at this time passing out of sight. 

May 15, 1873, the mortgage in suit was author- 
ized, and on the 20th of June of the same year, a meeting 
of the Board of Directors was held. At this meeting an 
executive committee was appointed, and to it was delegated 
power to sell the bonds on such terms as they might deem 
for the interests of the company, and also to sell and 
dispose of, or withhold if it deemed best, the unsubseribed 
shares of the capital stock of the company.” 

The 1ith by-law, provided that subscriptions to the 
capital stock of the company might be received by the 
executive committee, but no certificate of stock should be 
issued until the stock shall have been paid for in full. The 
12th by-law provided, that the unsubscribed capital stock 
might be issued to such persons and in such amounts as 
the executive committee or Bourd of Directors might 
designate or see fit. 

But it will hardly be claimed that this section in any 
way affected or abrogated the conditions of the preceding 
one, to the effect that no certificate should be issued until 
the stock was fully paid. This for two reasons. 

1. Because the construction of the two sections together 
would negative any such conclusion, and . 

2. Because to do otherwise would be in opposition to 
the law of the land, contrary to public policy, and in direct 
violation of the statutes of the Stute of Michigan. 

„That it shall not be lawful for any railroad company 
existing by virtue of the laws of this State, nor for any 
officer of any such company, to sell, dispose of, or pledge 
any shares in the capital stock of such company, nor to 
issue certificates of shares in the capital stock of such 
company, until the shares so sold, disposed of, or pledged, 
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and the shares for which such certificates are to be issued, 
shall have been fully paid.” 

It must be assumed that 5 per cent. of the 1890 shares 
subscribed for had been paid in, because an affidavit to 
that effect was necessary, and was made, in accordance 
with the laws of the State. It will not be necessary to 
trace the money arising from this source, for it was doubt- 
less spent. 

And so we see that on the 8th day of July, 1873, the 
defendant corporation had no assets except its capital 
stock and a quantity of aid notes which had been obtained 
by the officers of the company, conditioned upon the con- 
struction and operation of the road. But these notes upon 
their face, amounted to a considerable sum, and if paid 
- would go a long ways towards the preliminary work of the 
roud. We gather from the testimony, too, that the future 
prosperity and earnings of the road were made to look 
very bright, and that large timber contracts and other con- 
tracts were in contemplation, which would give to persons 
owning stock of the company a fine prospect to make large 
guins. 

In this status the negotiations were begun. These 
people were not adepts in this sort of business, but they 
had come to know in a general way that it was a common 
thing for roads to be built without money, except perhaps 
come temporary advances, and that the promoters, after its 
construction were not only paid back what they advanced, 
but were the owners of the property, subject to the mort- 
tage, which is an ever present factor in schemes of this 
kind. 

Now keeping in view the authority of the executive 
committee, the by-laws which the company had adopted, 
and the statutes of the State of Michigan, which I have 
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quoted, these people made the contract in question. In 
this four things were agreed upon : 

1. That they would loan money to the company. 

2. That the company should give its promissory notes 
as evidence of such loan, and would pay back the amount 
thereof with interest at ten per cent. 

3. That the company would in addition give itself to 
these parties, who were thereafter to be the owners of it. 

4. They were to have a director on the board to watch 
and care for their own property. 

According to the report the money was advanced between 
the 14th and 19th of July, 1873, and this contemplated 
director was appointed on the 28th of the same month. 
At this time no stock had been issucd, but these parties 
received as a part of this bargain their 800 shares. It was 
full paid, according to the burguin, and as nothing was 
outstanding except this, they ut once becume complete 
masters of the situation. 

March 12, 1874, a further loan was made. Some of the 
terms of the agreement in this connection were, that these 
parties were to receive (a) the note of the company for the 
full sum, with ten per cent. interest, (6) 500 additional 
shares of the stock as bonus, (e) $100,000 of the bonds, (d) 
one hundred other thousand dollars of bonds as a forfeit in 
case the agreement was not performed. 

Prior to the latter loan, when these claimants were the 
owners of everything, and knowing that there would be no 
profit in themselves building the road, the usual plan was 
resorted to, of selling the bonds in Europe, and accord- 
ingly, one of the board of directors, clothed with full power 
and authority as the sole representative of the company 
for this purpose, was started off to Europe. They wanted 
the bonds sold for two reasons; first, to pay back to them- 
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selves what they had louned themselves; second, to get 
money to build the road and give value to their stock. 
The bonds they did not want. They were quite willing 
that all of thése should be sold. It was the stock, to wit, 
the property subject to the mortgage, which they wanted. 


At a meeting held February 18, 1874, the following 
resolution was passed: That Joseph Henry McChesney, 
of the city of New York, be and is hereby constituted and 
appointed the true, sole and lawful attorney of the Chicago, 
Saginaw & Canada Railroad Company, and in the name, 
place and stead of said company to negotiate and sell in 
Europe the bonds issued in, under and by virtue of a 
mortgage dated the 21st day of May, 1873, for such a 
price as said attorney shall deem best for the interests of 
this company, and this company doth hereby give to the said 
J. H. McChesney full power to do everything whatsoever 
that is requisite and necessary to be done in the premises, 
as fully as could be done if said company were present per- 
sonally by its duly constituted officers; and this company 
doth futher hereby give to the said J. H. McChesney full 
power to appoint and substitute and to revoke such appoint- 
ment, any person or persons as in his discretion he may 
think proper, to carry out the powers and duties herein 
given, ratifying and confirming all that the said attorney 
of this company. or such attorney appointed by him, shall 
lawfully do and cause to be done by virtue hereof.” This 
resolution is here given at length for present and future 
use. 


In contemplation of the success of this attorney in selling 
the bonds and an early repayment, the loan was made 
March 16, 1874, just one month later. It is fair to assume 
that they expected that the sale of the bonds would pay 
their notes. From what other source did they expect the 
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money to come? And what did they want the stock for? 

The scheme continued without much being accomplished 
on this side until the advent of the appellant, who entered 
into a contract with the defendant on March 31, 1875. 
(Record, page 190.) 

An examination of this paper shows what, from the out- 
set the appellant intended to do, and each move subse- 
quently made by him, or by those whom he controlled, 
confirms this statement. 

It is sufficient at this time to say, that by virtue of the 
contract in question and subsequent contracts, on July 5th 
and August 3d of the same year, he makes claim to 600 of 
the bonds of the company, of $1,000 each. 

During the summer of 1874 McChesney was in Europe 
under the exclusive power of attorney which I have here- 


_ tofore set out, representing that the defendant corporation 


had large and valuable assets; that he was the sole agent 
for the sale of bonds under the mortgage in question, 
that no bonds had been disposed of and that he was in 
Europe for the purpose of finding a purchaser for the 
entire issue. (Record, 202-692.) 

At this time Gen. Sickles was living abroad, was well 
and favorably known, and probably no American in Europe 
at that time could more easily approach bankers and other 
investors than he. 

Mr. B. F. Stevens also was an American who had resided 
a long time in London, and had a broad and valuable 
acquaintance. 

To Gen. Sickles Mr. McChesney went with his mission. 

The result of his dealings with Gen. Sickles appears in 
the master’s report, (Record, page 202); in the evidence of 
Gen. Sickles taken in New York, (Record, page 470); and 
his subsequent testimony taken before the master, page 
692. 
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Briefly stated, Gen. Sickles procured a loan for the com- 
pany of $100,000. This loan was made by Mr. George G. 
Sickles, and there was taken as security 250 of the mort- 
gage bonds. 

In the following spring after Mr. Richardson had come 
into the company, it was determined to have this note 
renewed, and it was renewed accordingly. 

Prior to its maturity, however, Gen. Sickles was induced 
to buy outright 163 of the bonds. For these he paid the 
entire sum for which the 250 referred to stood as a pledge. 

It may well be assumed that from first to last the repre- 
sentations made by the company’s agent to Gen. Sickles 
were believed and acted upon, elso the 250 bonds would 


not have been surrendered, and 163 taken in their stead — 


for a like consideration. 

An examination of the record and of the uncontradicted 
testimony of Gen. Sickles, places him in the attitude of an 
innocent purchaser of these bonds, and one of the very few 
creditors of the company not chargeable with notice of the 
company’s insolvency, and of the frauds through which it 
was being maintained. 

It was urged in the court below that he was entitled to 
priority over the holders of bonds who were at the same 
time officers, promoters and directors of the company. 

The decree below disallowed this claim, and it was his 
appeal from that decision which was dismissed at the last 
term. 


The claim of the Wrought fron Bridge Company, of 
Canton, Ohio, is. sufficiently set out at page 209 of the 
record. 

At page 210 the amount stated is $3,300. The amount 
should have been $23,300. 
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From this statement of facts it sufficiently appears that 
this claimant in good faith contributed to the defendant 
company a considerable portion of these assets, to-wit, the 
bridge across Saginaw river, by which it was expected 
the railroad would cross to that city. 

It nowhere appears in the evidence that the transactions 
of this claimant are not free from all question, or that the 
fucts furnished any reason why the claimant should not 
have been paid in full. 

The decree allowed them to share in the fund on the 
basis of the sixty-six bonds which had become its actual 
property, and it now stands here resisting the claim of 
Richardson to have a portion of the money so paid to it 
refunded. 


The claim of Mr. Stevens appears in the record, page 
203. The amount of the indebtedness to Stevens has never 
been questioned nor his good faith in dealing with the 
company. 

By reason of the authority with which McChesney was 
clothed and sent abroad, claimant was easily imposed upon 
as to the prospects and financial responsibility of the com- 
pany. 

He was allowed to share in the proceeds upon the 32 
bonds which he held, and he now simply asks that he may 
be allowed to retain the sum received. 


From this brief statement of the facts, I contend that 
the appellant was well treated by the decree below, and 
that he is not entitled to have the same modified in his 


favor. 
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1. While the appellant might fairly have dealt with 
this company by loaning it money, and by taking bonds as 
security, he was not content to do so, and I submit that 
the contract of April 3, 1885, was void as against public 
policy. 

This was so because the fifth paragraph provided that 
he should be a director; and the seventh clause is also 
void as being contrary to public policy, and contrary to 
the statute already quoted, forbidding the issuing of stock 
not puid for. 

The transaction of July 5th, by which he claims the right 
to an additional 100 bonds was also void because he had 
already forced himself upon the board of directors, and 
had also procured his own agent, Col. Elwell, to be a 
director and secretary, and from the small amount of 
money that he agreed to advance, it is apparent that he 
dominated the bourd of directors, and procured such action 
as he saw fit to exact. : 

The same was also true of the transaction of August 3 
following, by which he claims to have become entitled to 
300 more bonds. 


The facts connected with these transactions are clearly 
set forth in the report of the special master at pages 201-3. 


2. The appellant is liable to be charged as of the date 
when taken, with the bunus stock which he insisted upon 
receiving, and which he received. 

The opinion of the master as to this appears in the 
record at page 188 and following; and the argument is 
that this appellant having taken the stock, in violation of 
law, and having entered into corporate relations with the 
corporation and its stockholders—having by virtue of this 
stock elected directors, and held himself out to the public 
and to other purchasers of bonds, and creditors as a bona 


13 


fide stockholder, that the law raises an implied promise to 
pay for the shares at their par value. 

But if there were no contract relations between the 
shareholders and the company, and ne promise to pay for 
such shares, to serve as a basis of set off, yet under the 
maxim that He that asks equity must first do equity,” he 
shuuld first pay to the company the value of the shares 
before he can be allowed to participate in the fund, and 
that in arriving at the amount which he should be allowed, 
the value of the stock should be deducted from the amount 
owing. 

In this view of the law the master and court below con- 
curred, but because it did not appear that the stock had a 
real value, it was treatad as valueless. 

We think this was error. Zzparte Daniel 1, DeGen 
and Jones, 372. 

This is a leading case and is several times referred to 
with approval in Lindley on partnership. See Vol. 2 Eng. 
Ed. pages 1344, 1347, 1363, 1380 and 1390. 

The rule there laid down is that the par value of stock 
must be paid. 

See also De luvigne’s case, 5 Ch. D. 306—where the 
directors was made to pay full value. 

In Scoville vs. Thayer, 105 U. S. 154, this subject was 
under discussion, and after referring to a possibly contrary 
' doctrine in some of the English cases, tho Court says: 

But the doctrine of this court is that such a contract, 
however binding on the company, is a fraud in law on its 
creditors, which they can set aside. That when their 
rights intervene and their claims are to be satisfied, the 
stockholders can be required to pay their stock in full. 
The reason is that the stock subscribed is considered in 
equity a trust fund for the payment of creditors.” ) 
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In Barry vs. the Merchant's Exchange Ch., 1 Sanf. Ch. 
305, in speaking of the nuture of the capital stock of a cor 
poration it is said: It is the aggregate amount of the 
funds of the corporators which are combined together 
under a charter for the attainment of some common object 
of public convenience or private utility.” From the very 
nature of this definition a principle is deduced which has 
come to be perfectly well understood by courts throughout 
the country generally, that this fund or this aggregate 
amount of fund, called capital stock, constitutes a pledge 
or fund upon which the commercial credit of the corpor- 
ation must largely depend, and upon which parties invited 
to deal with it are assured of security. Every contract 
made by a corporation involves an implied representation 
thut the capital subscribed at the formation of the company 
has been preserved us a fund pledged for the security of 
creditors, and a corporation would be guilty of a misrepre- 
sentation and a fraud if it should obtain credit. by profess- 
ing to carry on business with the capital indicated by its 
charter after that fund had in fact been secretly withdrawn 
or diminished.” Morawetz, Sec. 586. 

And it may be also said that contrats made between the 
corporation and the persons who are, to all intents and 
purposes, the officers and directors of the company, as 
individuals, is void as against public policy, and must fail. 

Wardell vs. R. R. Co., 103 U. S., 651, and cases 
cited. | 


This case distinctly holds the doctrine contended for, 
to-wit: That the directors of a corporation are subject to 
the obligations which the law imposes upon trustees and 
agents, and that they cannot with respect to the same 
matters, act for themselves and for it, nor occupy a posi- 
tion in conflict with its interests. 


ä — — — — ˙ — — 
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In addition to the eases referred to by the master at page 
189 of the record, I submit the following: 


Sawyer vs. Upton, 91 U. S., 60; 

Griswold vs. Seligman, 72 Mo., 110; 

Upton vs. Engelhart, 3 Dillon, 497; 

Wardell vs. AH. R. Co., 103 U. S., 651; 

57 N. T., 518; 

82 N. V., 535; 

Gardner vs. Butler, 30 N. J. Eq., 702; 

Webster vs. Upton, 91 U. S., 66-65-45; 
Duncomb us. M. T. H. & N. R. R. Co., 88 N. T., 1. 


It should be noted that in the State of Michigan it was 
unlawful at the time in question—mude so by stutute—to 
sell, dispose of or pledge any shares in the capital stock of 
this cumpuny, or to issue certificates of shares in the capital 
stock, until the shares so sold, disposed of or pledged, and 
the shares for which such certificutes were to be issued 
should have been fully paid. 2 Compiled Laws, Sec. 7757. 

The fol owing section makes it the duty of the President 
and Treasurer to report to the Secretary of State, by a 
sworn statement, the numbers of shares issued, sold, pledged 
or disposed of, at the date of such report. 

The case at bar therefore belongs to a class in which both 
English and Federal courts would require the par value of 
stock to be paid up in full. 

In Foreman vs. Bigelow, 4 Clifford, Ct. Court, 508, it 
was said that the mere fuct that the person has become a 
shareholder pursuant to a scheme which is ultra vires, 
will not relieve him from liability as a contributory, where 
the stock cannot be considered as legally existing, and he 
was himself a party to the scheme, or had knowledge of it. 
See also Upton vs. Tribelcock, 91 U. S., 47. 

The taking of this bonus stock as fully paid was a clear 
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fraud. It represented nearly $300,000 of the trust fund, 
and this was ugreed to not only by the board of directors 
on the one part, but by the parties receiving it; and by the 
very contract whereby they agreed to make the advances. 

Those engaged in the transaction not only defrauded the 
corporation, but also its creditors, and the public. 

The language of Justices Clifford and Lowell— Foreman 
vs. Bigelow—supra, applies: Those who issued a certifi- 
cate for paid up shares in money, when the money has not 
been paid, are guilty of a personal wrong toward the com- 
pany, and may be made answerable for it in exactly the 
same way and to the same extent as if money had been 
taken out of the coffers of the company to pay up the 
shares.” 

It was also held in Sawyer vs. Hoag, 17 Wall., 622, as 
follows : 

It is therefore but just that when the interest of the 
public, or of strangers dealing with a corporation, is to be 
affected by any transaction between the stockholders who 
own the corporation, and the corporation itself, such tran- 
suction should be subject to a rigid scrutiny, and if found 
to be affected with anything unfair toward such third person 
calculated to injure him or designed intentionally or inequit- 
ably to screen the stockholders from loss at the expense of 

the general creditor it should be disregarded or annulled 
so fur as it may inequitably affect him.” 

See also Genessee Bank vs. Michigan Bridge Co., 57 
Mich., 438. 


Rice’s Appeal, 79 Pa. State, 168. 


The parties receiving this bonus stock cannot claim that 
at the time of their original advances they were dealing at 
arm’s length with the company, for the plain reason that 
they stipulated in their original contract as a condition for 
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the making of the advances, that they should receive paid 
up shares by way of bonus. 

If these shares, amounting to nearly $300,000, had in 
fact been fully paid the company would have been solvent. 

But as a matter of fact the company never for an hour 
was solvent, and this was fully known to the parties who 
were abstracting the very life blood out of it. 

See Hawkins vs. Glenn, 131 U. S., 319. 

They knew also that it was a clear violation of their duty 
as directors, a breach of trust, and a violation of the 
statutes of the State of Michigan. 

In the language of the Foreman case, cited—They were 
‘+ All guilty perpetrators of the fraud.” They knew that 
in case their accredited agent should succeed in selling the 
bonds of the company that the purchasers would be cheated 
out of their money in whole or in part. 

Meantime they, as the directors and promoters of the 
scheme, and also the owners of every dollar of the out- 
standing capital stock, would manipulate the corporation 
for their own interests, totally regardless of the interests 
of innocent creditors. 

In the language of this court, in a case involving the 
same principle, it was said: A scheme utterly indefensi- 
ble and illegal.” ‘Unlawful device to enrich themselves, 
to the detriment of stockholders and creditors of the com- 
pany.” It was a fraudulent proceeding on the part of 
the directors and contractors.” And they Can derive no 
benefit from the contract thus tainted.” 103 U. S., 651, 
supra. 


3. The 400 bonds disallowed the appellant were never 
delivered. 
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The facts surrounding the transactions of July 5, through 
which he claims 100 bonds, and of August 3, through 
which he claime 300 more, were fully gone into at the 
hearing in the court below. ; 

After the master had disallowed these 400 bonds, and 
after the report was filed, Richardson and his assignee, 
Day, took more proofs in New York and Michigan, with a 
view of bolstering up the claim, v.z: That having the 
custody of all the bonds belonging to the company, in his 
capacity of official custodian, and the bonds having never 
been issued, he set apart 400 as those to which he was 
entitled. 

It was argued that Mr. Ferry had not resigned as treas- 
urer. It is true that the resignation was conditional, but 
whether he was fully out of office or not is immaterial, 
because Richardson took the office and the bonds as his 
successor. He had no other title to them. 

His own testimony contained in letters to Elwell, hie 
confidential agent, written August 20, 1876, shows best 
what he did :— . 

„Old Jackson removed deposits; so have I today. 
Childs and Kelley’s clerk helped connt, and J put them in 
three tin bowes, and was too late to get them away. I had 
boxes locked up, I marked my four hundred ; labels 
on each, ‘The property of B. Richardson.“ etc., ete. 

In another letter on the following day, he says :—“I 
have written you yesterday that I had secured bonds, bit 
this day old Hickory Jackson was supreme. He sweat a 
thousand streams, and moved the deposits from one big wig* 
wam to another, but my old predecessor Jackson moved 
his so that they never came out. Not so with Cap. Ben, 
for if he succeeds in getting those from the now apparent 
big Mogul McChesney in London—or rather traveling in 
Switzerland—then in due time will our bonds shine.” 


a 
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Further on in the same letter he says :—‘‘Remember I 
am the bona fide treasurer, as the resolution passed was 
when the books was examined and found correct. That 
was done, and books right and B. R. is power.” 

It will be seen that there was no pretense that the 400 
bonds now claimed were separated from the rest; that the 
entire unissued bonds belonging to the company were put 
in three boxes and carried to another bank. 

The whole scheme surrounding this performance was 
dishonest and was devised for the purpose of defrauding 
the company und everybody else who had any interest in 
it. (See record pages 195-202.) 


4. If it could be said that these four hundred honds 
were ever delivered, and that the dealings of Richardson 
with the company had been such that he could legally and 
equitably hold them, then I contend that he relinquished 
his right to them at the meeting of the parties in Phila- 
delphia, October 11, 1875. (Record page 198.) 

The statement of facts made by the special master, and 
appearing in the record at the above page, is a sufficient 
argument in support of this point. 

The action at the meeting referred to, in taking all these 
bonds into his possession as custodian for the company, is 
strong evidence that he had never taken them into his pns- 
session under the pledge at all, and that the pretended 
marking of 400, and placing them side by side with the 
property of the company was not relied upon by him as 
any evidence of personal right or possession. 


5. The 400 bonds were the property of the company, 
unissued and unpledged, because they were so treated by 
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Richardson in his hostile proceeding against the company 
in New York, under his levy and sale. Record page 461.) 

This sale covered all the unissued bonds belonging to the 
company, including the 400 in question. 

Upon the sale of these unissued bonds there was realized 
174,555, 43-100 dollars, as appears by the receipt of the 
plaintitf’s attorney to the sheriff, at page 463 of the record. 

This proceeding on the part of the appellant was so sur- 
rounded by fraud that a Court of Equity should hold that 
he thereby relinquished all claim to any securities of the 
company covered by the pretended sale. 

represent here appellees who are bona fide creditors of 
this corporation, and we are asked to refund a portion of 
the small percentage received by us on our indebtedness. 

This is demanded too at the hands of a man whose every 
act connected with this company was stimulated by greed 
and by overreaching attempts at fraud. This appears at 
every stage of his dealings and there is no legal or equit- 
able principle upon which he can demand more. than he 
has already received. Indeed, these appellees whom I 
represent, were well entitled to a preference in the distri- 
bution of this fund: but since their way to obtain a better 
decree is cut off, the Court can at least protect them from 
further ravages at the hands of this apellant. 

6. The claim made by appellant upon 1105 bonds 
because he paid money to release them from the London 
bankers is sufficiently disposed of by the report of the 
master. (Record, page 200.) 

There is nothing whatever from which an argument can 
be fairly drawn giving appellant the right claimed. 

This would be true even if the conduct of appellant had 
been such as to commeud him to a court of equity. 

T. J. O'BRIEN, 
Counsel for Appellees Sickles,’ Stevens, and the Wrought 
Iron Bridge Company. 
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IN THE 


SuprEME Court oF THE UNITED STATEs. 
OCTOBER TERM, 1889. 


WILLI D. Wasnnunn, Executor, and 
Emma RICHARDSON, Executrix, of 
BENJAMIN RICHARDSON, deceased, and 
| Henry Day, 
5 
| 85 Appellants, No 10. 


ASHBEL GREEN and WILLIAM Bonn, as 
Trustees, etc., et al., 
Appellees. | 


BRIEF FOR APPELLEES, 


Thomas W. Ferry, Edward P. Ferry, and Frederick 
A. Nims. 


JURISDICTION. 


In respect to the allowances by the court below to the 
above-named appellees, the review which is asked under 
this appeal from the decree of October 8, 1883, is founded 
on Exceptions 20, 22, and 24 to the master’s report, 
which were overruled by the decree of May 3, 1883. 

It is submitted that this Court is without jurisdiction 
to review the decree of October 8, 1883, in respect to 
the said allowances, under said exceptions. 

All of the questions raised by said exceptions were 
finally disposed of by the decree of May 3, 1888, 
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(Record, p. 294), and were not referred to in the peti- 
tion for rehearing, (340), or disturbed by the decree of 
October 8, 1883, (359). 

Said petition for rehearing was filed August 6, 1883, 


and prior thereto, to wit, on July 12, 1883, Richardson. 


and Day had prayed for and been allowed an appeal 
from the decree of May 3, 1883, (337), which said appeal 
was dismissed at the last term of this Court, (130 U. S., 
104), not because said decree was not a final decree, 
but because said appeal was not properly filed. 

In view of these facts, it would seem that the decree 
of May 3, 1883, in respect of the questions raised by 
said exceptions, is the final decree contemplated by the 
statute providing for appeals, and that they can not be 
reviewed under the pending appeal from the decree of 
October 8, 1883. 

Such, indeed, seems to be the reasonable inference 
from the language of the Court in the 3 above 
cited, namely: 


These provisions save the appeal of Richardson ‘ind 
Day from the decree of October 8, 1883, as to amount, 
and enable them to have adjudicated by this Court, on 
the hearing of that appeal, at least their claim in respect 
of the four hundred bonds not allowed to them.“ 


EXCEPTION 24. 


Appellants’ 24th Exception, in so far as it concerns 
the appellees above named, is as follows, (Record, p. 
260): 

‘‘ Twenty-fourth: Exception is inthe to the allowance 


by said master of . . . $1,667.97 to the trustees’ 
solicitor, F. A. Nims, the same having been allowed 


only upon ez parte affidavits, and being otherwise 


inequitable and unjust.“ 


n 


There appears to be no reference to this exception in 
the brief of appellants filed January 19, 1889, and it is 
presumably abandoned. 

Mr. Nims was the solicitor for the trustees in the fore- 
closure proceedings, as shown by the record. The 
decreé of foreclosure directed that the master “ shall 
report what, if anything, is a proper sum to be allowed 

; for the fees, expenses, and disbursements of 
counsel, (87). An.itemized account, verified by the 
solicitor’s oath, was filed, (684), which was supported 
in part by the affidavits of Ashbel Green, one of the 
trustees, (680), and of Charles B. Alexander, counsel 
for the trustees, (681). The master reported (216) an 
allowance of $1,660.97, which the decree of May 8, 
1888, confirmed, (297). 


ARGUMENT. 


The allowance of counsel fees, to be paid out of the 
surplus, is customary and proper, and the court has dis- 
cretion to fix the amount. (Wiltsie on Mortgage Fore- 
closures, Sec. 869; Bronson v. La. C. & M. RR. Co., 2 
Wall., 2883; Cowdrey v. G. H. & H. RR. Co., 98 U. 8., 
352; Trustees v. Greenough, 105 U. S., 527). 


EXCEPTION 22. 


Appellant’s 22d Exception to the master’s report, in 
so far as it concerns the appellees above named, is as 
follows, (Record, p. 259) : 

% Twenty-second: Further exception is made to the 
allowance of said master to the following-named per- 
sons of the following-named amount of bonds and in- 
terest, as collateral to the following amount of debt: 

41. Fred. A. Nims, 12 bonds; principal $12,000, in- 
terest $10,494.24 ; debt $6,000, interest $2,651.83. 
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8. Edward P. Ferry, 19 bonds; principal $19,000, 
interest $10,461.02; debt $9,812.22; interest $4,115.64. 
4. Thomas White Ferry, 60 bonds; principal $60,- 
000, interest $52,471.20; debt $20,000, interest $13,- 
410.61.“ 
The only ground for the foregoing exception stated 
in appellants' brief filed January 19, 1889, appears on 
p. 46, and is as follows: 


% Exception Twenty-second. (R. 259). 

Clause 1, 2, 3, is directed to the question, whether 
bonds voted as late as July 8, 1876, two for one, as 
collateral for officers’ (solicitor, treasurer, and secre- 
tary) services, should participate in the distribution 
of foreclosure sale proceeds, on equality with money 
loaned.”’ 

There is no argument on the question thus raised, 
which is assumed to be the only question involved. 

‘¢ Clause 2 referred to the company’s secretary, John 
A. Elwell, who is not represented by the undersigned 
counsel. * 5 

Clause 4 is not referred to in appellants’ brief, and it 
is assumed that the exception to the said allowance to 
T. W. Ferry has been abandoned. 


Claim of F. A. Nims. 


The record shows (778) that Mr. Nims was elected 
the solicitor for the company on December 24, 1872, and 
that on May 15, 1873, his salary was fixed at $6,000 per 
annum, (791). On the last-named date he was elected 
a director of the company, being the owner of two hun- 
dred and ten shares of the subscribed stock, (802), on 
which five per centum in cash had been paid by his as- 
signor, (777), and for which were afterwards issued to 
him ten shares of full-paid stock, (810). He served as 
a director without salary. 

He served as the company’s solicitor until these fore- 


closure proceedings were instituted, but (822) without 
salary after January 1, 1876. At the salary named, 
his account, from May, 1873, to December, 1876, 
amounted to $16,000. 

On July 8, 1876, the board of directors, Mr. Rich- 
ardson being present, ordered the issue of the com- 
pany’s note to him, with twelve bonds as collateral 
security, (829). On July 28, 1876, the bonds were de- 
livered, (672). The note dated July 8, 1876, was for 
$6,000 for services from May, 1873, that is, appar- 
ently, for the entire period of service, and the claim 
was duly proved, (559, 561, 565), allowed by the master, 
(203), and by the decree of May 8, 1883, placed in the 
third class of distributees, (299), along with that of 
Benjamin Richardson. 

Claim of E. P. Ferry. 


The record shows (796) that on July 28, 1873, Mr. 
Ferry was elected a director of the company, and on 
the same day was chosen its treasurer, and his salary 
as treasurer fixed at $6,000 per annum. He served in 
these capacities (except perhaps for a short time as 
treasurer) until May 23, 1877, when he resigned, (831), 
but after January 1, 1876, without salary, (822). 

He was the owner of two hundred and ten shares of 
stock, (802), on which five per centum in cash had been 
paid by his assignor, (777), and for which were after- 
wards issued to him eleven shares of full-paid stock, 
(810). Mr. Ferry and Mr. Nims, being each entitled 
to ten and one-half shares for the five per centum paid 
in, agreed to divide them so that the former should 
have eleven shares and the latter ten. 

On July 8, 1876, the board of directors, Mr. Rich- 
ardson being present, ordered the issue of a note in 
settlement of the vouchers issued to him or held by 
him, with bonds at fifty per cent. of their par value as 


collateral security, (828). For what these vouchers”’ 
were issued does not distinctly appear, but in his testi- 
mony (699) Ferry refers to his «‘ vouchers for disburse- 
ments of money, and appellants’ brief filed January 
19, 1889, states (p. 25) that at said meeting “his then 
unadjusted (unpaid) accounts were provided for with 
collateral bonds.“ On August 16, 1875, vouchers were 
issued to Ferry for $9,880.35, advanced by him for the com- 
pany, (368). From of all which it would seem that the 
vouchers in question were issued for money advanced by 
him for the company. There is no indication in the 
record that vouchers were ever issued for salaries. 

The note, dated July 8, 1876, for $9,312.22, secured 
by nineteen bonds, was duly proved up as a claim, 
(559), allowed by the master, (204), and by the decree 
of May 3, 1883, placed in the third class of distributees, 
Claim of T. W. Ferry. 

The record shows (667) that on December 5, 1874, 
the company issued forty bonds to the First National 
Bank of Grand Haven, Mich., as security for a loan 
of $20,000. Two notes, each for $10,000, were after- 
wards given as second renewals of the original, (668). 
On July 8, 1876, the board of directors ordered the 
delivery to said, bank of twenty bonds as additional 
security, (829). Mr. Ferry purchased the notes on 
October 11, 1877, and received the collateral security 
with them, (562). 

The claim was duly proved up, (560-563, 667-669), 
allowed by the master, (204), and placed by the decree 
of May 3, 1883, in the third class of distributees, (299). 


ARGUMENT. 


First. The equities between Richardson and T. W. 
Ferry are equal, if not superior on the side of the latter. 


7 


Richardson made a contract with the company on 
March 31, 1875, under which he was to have notes for 
his advances, secured by the company’s mortgage bonds, 
(Record, p. 190). His account (995) shows that his 
advances were made at various times from April 1, 1878, 
to June 3, 1876. On April 5, 1875, he received two 
hundred bonds, (673), and the additional four hundred 
which he claims on August 20, 1878, if at all, (197, 
198). But his account was not liquidated until July 8, 
1876, (827), and on the same day the stock notes, which 
the bonds were to secure, were issued to him, (726, 727). 
These notes were aftePwards exchanged for demand 
notes, (1061), upon which Richardson sued the company 
and recovered judgment, (901-905). On this judgment 
Richardson founded his claim as an intervening bond- 
holder, (33), and on it the master made his allowance, 
(201). | 

T. W. Ferry’s claim is for a loan to the company by 
a bank, in December, 1874, for which notes and forty 
bonds were then delivered, the additional twenty 
bonds being delivered about July 8, 1876. 

Both securities were given for loans of money, and 
the equities are so far equal. But, as claimed by the 
parties, Richardson’s security is relatively larger than 
Ferry’s, and whilst Ferry received his additional bonds 
at a later date than Richardson, Richardson received 
his bonds before his advances were made, and before 
his account had been liquidated, and the notes which 
the bonds were to secure had been issued. 

In this distribution, in determining priorities and 
computing interest, it is submitted that Richardson 
should be held, under his contract, to have received his 
bonds on July 8, 1876, the day on which the notes 
were issued to him. 
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Second. E. P. Ferry’s bonds were issued to him as 
security for a note reimbursing him for advances of 
money, as the record seems to establish, and as appel- 
lants’ brief, at page 25, seems to assert. Consequently 
they were not for his services as treasurer, as said brief, 
at page 48, alleges. In this view of the case, he is on 
an equality with Richardson as a lender of money to 
the company, and, as a secured creditor, the equities 
are in his favor for the reasons stated under the last 
head. 

If, however, it was his salary as treasurer which was 
secured, the argument under the next head applies to 
his case. | 


Third. The equities between Richardson and F. A. 
Nims, the company’s solicitor, are equal, if not superior 
on the side of the latter. 

Manifestly the services of Mr. Nims as solicitor were 
relatively as valuable to the company and to the bond- 
holders as were Mr. Richardson’s advances of money. 
As a pledgee of bonds for a valid antecedent debt, he is 
a bona-fide holder for value, equally with Richardson, 
(Spencer v. Sloan, 108 Ind., 183; Sayles v. Garrett, 110 
U. 8., 288, 204). 

There can be no impeachment of the fairness of his 
contract, for it was made, as was Richardson’s, before 
he became a director. On these facts he was a bona- 
fide creditor, entitled to recover his salary, notwith- 
standing he was a director at date of the settlement, 
(Morawetz on Private Corporations, Sec. 508; Wood’s 
Railway Law, Sec. 158). 

Mr. Nims was liberal in respect of his claim for sal- 
ary, serving without pay when the company became 
embarrassed, and receiving nearly two-thirds less than 
his claim when his accounts were adjusted, as the 


record indicates. Mr. Richardson was ‘‘greedy”’ (ap- 
pellants’ brief, p. 47) at all times, and on the settlement 
of his account charged up a heavy interest — 
company, (827, 906). 

Throughout the brief of Richardson’s counsel runs a 
thread of suggestion that Richardson’s equities are su- 
perior to those of the other bondholders, because his 
money, or most of it, was used to purchase iron for the 
road. Such a claim was set up by Pulsford in the case 
of Galveston Railroad v. Cowdrey, (11 Wall., 480, 482), 
and was overruled. 

Furthermore, at the meeting of the board on July 8, 
1876, when the accounts of both were adjusted, Rich- 
ardson was present when the resolution was passed 
authorizing the issue of bonds to Mr. Nims. Not op- 
posing it, it is to be presumed that he assented to it, 
(Mowrey v. I. & C. RR. Co., 4 Biss., 78). Indeed, all of 
the resolutions of that date settling accounts were pre- 
pared months beforehand, in expectation of a fore- 
closure procedure, and with Richardson’s concurrence, 
(1014, 1015,1058). For these reasons he ought not now 
to be heard to object to the equality in security which 
he then assented to. 

And finally, these bonds were issued under a mort- 
gage which provided for foreclosure in the event of de- 
fault by the company in the payment of principal or 
interest, and for an application of the proceeds in sat- 
isfaction of the bonds ‘ratably and without discrimi- 
nation or preference, (24). 


EXCEPTION 20. 
Appellants’ 20th Exception to the master’s report is 
as follows, (Record, p 259): 


% Twentieth. In that the said master’s report is par. 
tial and unequal in this, to wit: He allows E. P. Ferry, 
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treasurer of the defendant, to hold nineteen bonds as 
collateral upon a state of facts in all respects similar to 
those upon which he refuses to allow Richardson one 
hundr 


In reference to this exception, the appellants' brief 
filed January 19, 1889, after referring to the master’s 
finding in regard to Richardson’s election as treasurer, 
namely, that it was to take effect as soon as Mr. 
Ferry’s accounts were adjusted (paid) by the executive 
committee,“ states (p. 25) as follows: 

„This was never done, for at the directors’ meeting 
of July 8, 1876, his then unadjusted (unpaid) accounts 
were provided for with collateral bonds; which collat- 
eral bonds, by the way, were never delivered to him. 
He simply took them, by authority of the resolution, 
from the unissued bonds in his own custody as treas- 
urer, as the master finds Richardson did. Yet the 
master finds Ferry’s taking to be lawful, (covered by 
exception twentieth), and finds Richardson’ s unlawful. 
Certainly the rule is the same for resident Ferry and 
non-resident Richardson—in Federal Courts.“ 


It would seem, therefore, that the — of the 
exception, in one aspect of it, is to object to Mr. Ferry's 
claim as a bondholder on the ground that the bonds 
were not lawfully pledged. 

The record shows (p. 828) that at the meeting of the 
board of directors on July 8, 1876, a resolution was 
passed authorizing ‘‘the secretary and auditor of the 
company to issue to Mr. Ferry the company’s note, 
secured by certain bonds, in settlement of the vouch- 
ers issued to him or held by him”’ as treasurer. When 
called as a witness, (698), Mr. Ferry produced the 
bonds remaining in his possession, and the receipts 
for those issued by him, and testified (700) that he had 
accounted for them all with the exception of the sixty 
given to the First National Bank of Grand Haven as 
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collateral security, and nineteen retained by myself as 
collateral security, by order of the board of July 8, 
1876.” 

It is supposed to be upon this statement that the ex- 
ception is founded, and this Court is asked to find that 
the bonds were not issued, or delivered, as contemplated 
by the resolution. 


ARGUMENT. 


First. When Mr. Ferry's claim was proved, John A. 
Elwell was called as a witness, and testified (558) that 
he was ‘secretary and auditor of the said corporation 
in July, 1876.“ He also put in evidence (559, 600) the 
original resolution of the board, the note issued in pur- 
suance thereof and signed by “John A. Elwell, Sec’y 
and Auditor, and the nineteen collateral bonds, num- 
bered 4282 to 4300, which, he testified, were «« described 
in the aforesaid note. The said note was made an ex- 
hibit, but does not appear in this record. The witness 
did not in terms testify that he had delivered the bonds, 
but it is plain that he must have done so from other 
evidence in the record. 

Richardson was allowed four hundred bonds as ad- 
ditional security on July 5 and August 3, 1875, (806, 
808,) and on the latter date he was also conditionally 
elected the treasurer, (808). He testifies (1170) that he 
afterwards received an order from treasurer Ferry (Ex- 
hibit No. 6, p. 369) on the Mercantile Trust Company, 
of New York, for the delivery to him of the company’s 
bonds on deposit there ; (1171) that he had these bonds 
counted and a memorandum of them made (Exhibit No. 
1, p. 871) on August 20, 1875 ; (1172) that on August 
21, 1875, he separated four hundred bonds, (Exhibit 
No. 2, p. 372), of the twenty-nine hundred and sev- 
enty-four bonds which he then received, for his 


12 


personal use; and (1183) that he took the remainder 
to the Park Bank, where they remained until de- 
livered to Mr. Elwell. Elwell testifies that on July 
20, 1876, he received the bonds which had been in Rich- 
ardson’s custody and at the Park Bank (1100, 1101, 
1066), together with eleven hundred and five from the 
banking house of Eugene Kelly & Co. (1065), but that 
he did not count them until August 11, 1876, when they 
were attached at the suit of Richardson (1058, 1101). 
Richardson testifies (1172, 1173) that at the date of said 
attachment Elwell made a memorandum of the attached 
bonds (Exhibit No. 9, p. 367). Elwell also testifies that 
the bonds taken by Richardson were all of the com- 
pany’s unissued bonds (1049), except those in Europe 
(1050), and that on July 8, 1876, the date of the resolu- 
tion of the board ordering the issue of bonds to Ferry, 
the said bonds were either in the Park Bank, with Eu- 
gene Kelly & Co., or held by himself, (1059). 

Several times Elwell states that he recetved but 
eighteen hundred and fifty-four bonds from the Park 
Bank, but it appears (1058) that he got this number from 
his own memorandum (Exhibit No. 9) made a month 
afterwards. 

And said memorandum, on its face, discloses the fact 
that he had received more than eighteen hundred and 
fifty-four bonds from Richardson, for it accounts for 
fifteen bonds. formerly received from B. Richardson, 
managing director. He was elected managing direc- 
tor on October 11, 1875, (810). 

As Richardson took possession of twenty-nine hundred 
and seventy-four bonds, and separated four hundred 
from these for himself, and as the remainder were held 
by him at the Park Bank until received by Elwell, it is 
plain that Elwell received twenty-five hundred and 
seventy-four bonds. And as Elwell turned over to the 
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sheriff only eighteen hundred and sixty-nine bonds, as 
those received from Richardson, it is plain that he must 
have disposed of some of them between July 20 and 
August 21, 1876. How he disposed of them is imma- 
terial here, except in so far as concerns the nineteen 
bonds claimed by Mr. Ferry. 

The bonds held by Ferry were Nos. 4282 to 4800, and 
these are part of the bonds appearing in Exhibit No. 2. 
They do not appear in Exhibit No.9. Elwell must there- 
fore have delivered them to Ferry. 

Precisely when they were delivered does not — 
wise appear. But it is to be observed that Nims got 
twelve bonds from Ferry on July 28, 1876, (672), and 
that these bonds also, Nos. 4251 to 4262, are found in 
Exhibit No. 2, and are omitted from Exhibit No. 9. 


Second. Elwell testifies (993, 994) that on October 16, 
1875, he brought three hundred bonds from the safe de- 
posit company, or bank, where they were lodged, and 
gave them to treasurer Ferry, who took them with him 
to Michigan. Ferry’s receipt for said bonds (1199) does 
not show the numbers. If this lot contained those 
afterwards “‘retained”’ by him, then Ferry already had 
possession of them, as treasurer, on July 8, 1876. No 


change of possession to complete the pledge was neces- 


sary, and they became a valid pledge on the passage of 
the resolution and delivery of the note by the auditor 
and secretary, (Parsons v. Overmire, 22 III., 58; Brown 
v. Warren, 43 N. H., 430) 

Richardson did not acquire possession, as treasurer, 
of the four hundred bonds, which were disallowed to 
him, until after the passage of the resolution authoris- 
ing their issue. The facts in the two cases are, there- 


fore, not the same, as they are alleged by appellants’ 
counsel to be, but radically different. In Richardson’s 
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case it was necessary that there should be a change of 
possession from the company to him as pledgee. 


RICHARDSON’s 400 BonDs. | 


First. The transfer of the four hundred bonds, which 
the court below disallowed, was never effected in the 
manner intended and directed by the company. 

At the meeting of the boatd of directors on July 5, 
1875, (Record, p. 806), thd treasurer and secretary 
were instructed to deposit“ with Mr. Richardson one 
hundred bonds. , At their meeting on August 3, 18765, 
(808), it ‘was ‘pesolted that three hundred bonds should 
be conveyed' to Richardson. The president and sec- 
retary gave orders on treasurer Ferry to deliver“ 
said bonds, (370),which orders were presented to him for 
acceptance only, (370, 1202), and retained by Richard- 
son until put in evidence, (1202, 1176). Ferry testifies 
that he has no recollection of delivering these four hun- 
dred bonds, (1202), and that he had no knowledge as late 
as October 11, 1875, that Richardson had possession of 
them, (1203). In this he is borne out by Richardson’s 
receipt of October 12, 1875, as chairman of the execu- 
tive committee, for all the bonds in his possession as the 
company’s property, (675), which Ferry prepared, (1206). 
It is plain that Mr. Richardson intentionally or un- 
intentionally failed to avail himself of the opportunity 
extended to him by the company of taking these bonds 
as a pledge. 


Second. Richardson, as the treasurer of the company, 
de facto if not de jure, took possession of said bonds 
as the property of the company. 

At the said board meeting of August 3, 1875, (808), 

- treasurer Ferry tendered his resignation, conditionally, ° 
which was so accepted, and Richardson was elected 
treasurer to take effect upon the adjustment of Ferry’s 
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accounts by the executive committee. By prior reso- 
lutions of the board, the unissued bonds were placed 
under the control of the treasurer, (799), and Mr. Ferry 
alone was allowed access to the safe in the Mercantile 
Trust Company, of New York, where they were depos- 
ited, (802). Shortly after his resignation aforesaid, 
Ferry gave the key of the safe to Richardson, (1215), as 
treasurer, (1111), through Elwell, (1201), for the purpose 
of taking possession of all the company’s unissued bonds. 
On August 16, 1875, Ferry’s accounts were examined by 
two of the executive cominittee only, (364. 368), Craw 
and Elwell making the examination and reporting it to 
Richardson, who was the third member of said com- 
mittee, (805). In the same letter (368) Elwell sent Ferry’s 
order on the Trust Company for the bonds, requesting 
that they should be counted, (369), in compliance with 
Ferry’s desire, (1204), and in expectation that Richard- 
son would receipt for them as treasurer, (1201). On 
August 20, 1875, the order was presented and recog- 
nized by the Trust Company, (369, 370), and Richardson 
took possession of the bonds, (1170), having them counted 
and listed by Messrs. Child and Baney (371) and by 
himself (372, 1171, 1212) as the company’s bonds. Said 
list shows that he got twenty-two hundred and eighty- 
nine bonds, and it includes the four hundred bonds, 
Nos. 3201 to 3600, which he now claims as pledgee. 


J On the following day Richardson, with the help of 
9 Child and Baney, separated said four hundred bonds 
from the rest, and placed them in a tin box, which he 
\ afterwards kept in his personal possession, (1172, 1153, 


U 1154). No authority was given to him to so appropriate 

| them. It was done in secret, and afterwards kept a 

1 secret from everybody except Richardson’s confidential 
friend, Elwell. It has all the ear-marks of fraud. 

. On August 21, 1875, Richardson wrote Elwell that he 
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was the bona-fide treasurer, since Ferry’s books had 
been examined and found correct as the resolution elect- 
ing him contemplated, (1213). He also testified that he 
had taken possession of the bonds as treasurer, (1173, 
1175, 1180), though he admitted that it was the only 
thing which he had ever done as treasurer, (1170 . 
Elwell testifies that at the directors’ meeting of October 
11, 1875, Richardson claimed to be the treasurer, (1087), 
which was disputed, (1086), and Ferry was asked to 
withdraw his resignation, which he did, (550). Kelly 
testifies that all parties agreed that Ferry’s resignation 
had not taken effect, (1193). Elwell states that Ferry 
was re-elected treasurer on this occasion, (551), but the 
minutes do not sustain this statement, (809-815). Ferry 
claims to have been the legal custodian of the bonds 
until October 12, 1875, when Richardson, as chairman 
of the executive committee, receipted to him for them, 
(1204). 

Third. In taking possession of any of the. bonds, 
Richardson perpetrated a fraud on Mr. Ferry. 

Ferry’s resignation as treasurer (808) was conditioned 
on two things, namely, that his accounts should 
be examined and settled, and the obligations that 
I have made personally for the benefit of the company 
be settled, or I relieved therefrom.“ It was accepted, 
to take effect ‘‘as soon as the executive committee have 
examined his accounts and settled the obligations that 
he has made personally for the company.“ These 
„obligations were an indorsement of the company’s 
notes for $20,000, (368), which Richardson assured 
Ferry should be taken care of, but which was not done, 
(1201). There was an express agreement to this effect 
before Ferry tendered his resignation, (1215). In his 
letter of August 16, 1875, (368), Elwell inclosed to Rich- 
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ardson two renewal notes for this loan, notifying him 
that Ferry would not resign or turn over the books un- 
less they were indorsed by him. It was in this letter 
that Ferry’s order to the Trust Company was in- 
closed, on which Richardson got the bonds. On August 
19 Richardson replied to Elwell that he was surprised 
at this request for his indorsement, (363), and Elwell 
answered that it was in compliance with Ferry’s tender 
of resignation and the board’s acceptance, and that 
Ferry would not yield up the treasuryship until the 
matter was settled, (364). On the day after Rich- 
ardson got the bonds, he wrote Elwell, (12138), declining 
to indorse the notes, and adding: As to the books, 
he can keep them if he like. I am receiver, advancer, 
head cook and bottle-washer, as well as in charge 
of the codfish in the misson-top.“ On August 98, 1876, 
he returned the notes to Elwell, (1211). It is plain, 
therefore, that Mr. Richardson’s possession of the bonds 
was fraudulently acquired. 


Fourth. In taking possession of three hundred of these 
bonds as additional security, Richardson perpetrated a 
fraud on the company. 

The three hundred bonds were voted to him (808) in 
consideration of the sums of money advanced, and for 
the sums hereafter to be advanced by him for purposes 

. of extension and equipment of the road. That he should 
afterwards furnish money for extension and equip- 
ment is an essential part of the contract, but his ac- - 
count (995) fails to show that he afterwards furnished 
any money for said purposes, except $5,000, which was 
in fact not paid by him, (1049, 1080). Elwell and Ferry 
testify that it was on Richardson’s promise to extend 

the road to Lakeview that the additional bonds w re 
voted to him, (1048, 1200). This promise he never ful- 
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Seventh. Richardson admitted his want of a lien on 
the bonds which he claims, by allowing them to be 
attached as the property of the company. 

Richardson denies the attachment, (399, 605), but 
it is proved by the following evidence. He had an- 
nounced to Elwell as early as August, 1878: What 
I want is every bond in my hands, (1209), and 
about July 12, 1876, he arranged to sue on the company’s 
notes and attach all the bonds, including his six hundred, 
(1060, 1068, 1104, 1110), as shown by Elwell. He 
brought the suit and got the judgment, (900-905), and 
on August 11, 1876, sued out an attachment on all the 
company’s property in the county of New York (908). 
Elwell testifies that the bonds were attached at his office, 
Richardson’s six hundred bonds being there at the time, 
(1066-1068, 1094, 1101, 1104), the officer giving Elwell 
a receipt for the twenty-nine hundred and seventy-four 
bonds in his custody, (999). Douglass was present, 
and testifies that all the bonds were attached, including 
Richardson’s six hundred, (660-663). The sheriff’s notice 
showed thirty-five hundred and seventy-four bonds to 
be sold under the execution, (867). Thirty-five hundred 
and seventy-four bonds were sold by the sheriff, and bid 
by Richardson at $50 per bond, as the master finds, 
(200). The deputy sheriff’s account of sales made 
August 19, 1876, showed the sale of 3, 574 bonds of 
the Chicago, Saginaw and Canada Railroad Company, 
at $50 each, 8178, 700,“ and the sheriff’s charges, 
approved by Richardson’s attorneys, $4,144.57, (908, 
909). Richardson's attorneys receipted to the sheriff 
for $174,555.43, «‘ being the amount made on the within 
execution, and the sheriff’s return was so made, (907). 
Richardson’s attorney testifies that he signed the 
account of sales without reading it, (590). An extract 
from Richardson’s check-book shows a settlement with: 
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the deputy sheriff for attaching and selling 3,474 bonds 
of C., S. & C. R. R. Co.,“ (728, 1070), which Richardson 
does not deny, (606). 


RICHARDSON’s STOCK. 


The master reports (186-190) that Mr. Richardson re- 
ceived twelve hundred and fifteen shares of the com- 
pany’s stock, without paying any consideration therefor, 
in violation of the statutes of Michigan, and the value 
of which the law requires should be deducted from the 
amount of his claim as proved; but that, being unable 
to ascertain its value, he makes no deduction. Excep- 
tions to this part of his report were filed, (244). 

If this Court should allow Mr. Richardson’s claim to 
four hundred additional bonds, it is submitted that the 
par value of said stock should be deducted therefrom 
for the benefit of F. A. Nims and E. P. Ferry, who were 
the bona-fide holders of twenty-one shares of stock fully 
paid and the only stockholders for value in the company. 


Respectfully submitted: 
D. A. McKNIGHT, 
Of Counsel. 
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Supreme Court of the nites States. 


OCTOBER TERK 18890. 
+ 


—— 


WILLIAM T. Wasn nU RN, Executor, and 

EMMA Ricnarpeon, Executrix, of Ben- 
JAMIN RICHARDSON, deceased, 1 
Henry Day, Appellants, No. 19. 


v8. 
AsHpeL Green and WILLIAM Bonp, 
Trustees, and others. 


- 


Appeal from the Circuit Court of the United States 


for the Western District of Michigan. 


— a 


Brief for John Bower & Co., and John F. Bets, 
in his own right and as assignee of Richard 
Peniston, in the above-entitled cause. 


— 
— 


STATEMENT. 


This is one of five appeals which were taken from de- 
crees in a suit in equity instituted in the court below, 
November’ 16th, 1876, by Ashbel Green and William 
Bond, as trustees, against the Chicago, Saginaw, and 
Canada Railroad Company, to foreclose a mo made 
by that company to the complainants, on May 17th, 
1873, to secure 5,500 bonds of $1,000 each, payable to the 
complainants or bearer. 
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The decrees appealed from were entered in the cause 
respectively, on May 3d, 1883, and October 8th, 1883. 
(Rec., p. 294; p. 359.) 

The motions made, at the last term, to dismiss the five 
appeals, were decided by the Court, on March 18th, 1889, 
in the case of Richardson v. Green, 130 U. S., 104-116. 

Four of the appeals were unconditionally dismissed. 

As to one of the appeals, viz., the appeal of Richardson 
and Day from the decree of October 8th, 1883, the Court 
ordered that the motion to dismiss be granted, “unless 
the appellants herein shall procure to be issued and 
served on the appellees herein a citation from this Court, 
in the terms before set forth, returnable at the next term 
thereof, provided the issuing and service of such citation 
shall not be duly waiv 


The case is stated, generally, in the opinion of the 
Court, delivered by Mr. Justice Blatchford, in Richardson 
v. Green (supra). 


Richardson made the first statement of his claim in 
his petition asking leave to intervene in the foreclosure 
suit, filed October 8th, 1878. 

He alleged that, on August 12th, 1876, he obtained a 
judgment, m the Court of Common Pleas of the city of 
New York, against the railroad company, for $186,779.05, 
representing cash advances used in building the road, 
excepting $5,000, and interest, which were secured to 
him by 600 first mortgage bonds as collateral security; 
and that such proceedings were had, in that suit, that he 
claimed to have become the legal owner of the said 600 
bonds, and also the legal owner of certain other 2,974 
first mortgage bonds of the company, by attachment and 
sale in that suit. (Rec., pp. 33-37.) 


A statement of the 2,974 bonds, referred to in this peti- 


tion appears in the Record. (Rec., p. 367). 


} 
| 
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- They were unissued bonds of the company in the cus- 
tody of its secretary in New York, which Richardson 
caused to be seized by the sheriff on August 11th, 1876, 
upon an attachment issued in his suit against the com- 
_ pany, mentioned in his intervening petition. | : 

They included certain 1,105 bonds which had been re- 
turned from London, and which Richardson claimed he 
had “redeemed,” under the circumstances stated in the 
Master’s report. (Rec., pp. 199-200). 

McChesney, financial agent of the company, it ap- 
pears, went to London to sell its bonds. 

The negotiations failed, and McChesney returned 
home, leaving the bonds with a bank in London. 

Richardson, who was a director and member of the 
executive committee of the company, asked for their 
return and paid certain amounts for charges against 
them in London and for commissions to the bank; and 
the amounts paid by Richardson were included in his 
account against the company, and in the note upon 
which his judgment in New Vor was rendered. 

Execution was issued on the New York judgment, and 
Richardson caused the sheriff to levy upon all these 
bonds, viz., the 600 bonds, and the 2,974 bonds, referred 
to in his petition of October 7th, 1878, and he bid them 
in at the sale for fifty cents each. (Testimony, Rec. pp. 
399-400; Sheriff’s report of sale, p. 461). 


The claim of Richardson, at the hearing below, upon 
- which the final decree of May 3d, 1883, was rendered, ap- 
pears in his exceptions to the Master’s report. (Excep- 
tions, Rec., pp. 255-261.) 

It was that he acquired absolute ownership, by his al- 
leged purchase at sheriff’s sale, of the 600 bonds, alleged 
to have been originally held by him as collateral secu- 
rity, and the 1,105 bonds, claimed to have been re- 
deemed” by him, as above stated. | 


— 
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It would seem that the original claim of ownership, 
made by him, to all of the 2,974 unissued bonds, referred 
to in his intervening petition of October 8th, 1878, and 
which he alleged he purchased at sheriff’s sale, was 
abandoned below, and, so far as those bonds are con- 
cerned, that the final claim below was confined to 1,105 
of them. 


It is understood from the Brief, filed in this Court, by 
the learned counsel for the appellants, that the claim, at 
the final hearing below, in respect to the 1,105 bonds, is 
now abandoned, and that the claim here is now confined 
to the 600 bonds, alleged to have been originally deliv- 
ered, by the company, to Richardson as collateral security 
for his advances, and which he purported to have pur- 
chased, at sheriff’s sale, in New York, for fifty cents each, 
as above stated. 


The special Master found Richardson to be the pledgee 
and holder of 200 bonds (numbered from 3001 to 3200 
inclusive), and disallowed his other claims to bonds, 
whether as pledgee or owner. (Master’s Report, filed 
November 23d, 1882; Record, pp. 190 to 200.) 

On December 23d, 1882, Richardson and Day, filed in 
the court below, their exceptions to the Master's report, 
twenty-five in number. (Rec., pp. 255-261.) 


On May 3d, 1883, the court below entered a final de- 
cree of foreclosure and sale, which provided for the dis- 
tribution of the proceeds of the sale of the mortgaged 
property. (Decree of May 3d, 1883; Rec., pp. 295-301.) 

The decree (Art. 8) overruled the exceptions to the 
Master's report, filed by the intervening parties, and con- 
firmed the report except as modified by the decree. 
(Rec., p. 300; fol., 700.) 

In July, 1883, the fund in court appears to have been 
for the most part distributed among the bond-claimants. 


(Rec., pp. 355, 1225.) 
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On August 6th, 1883, Sickles and Stevens filed a peti- 
tion for rehearing on the question of interest on the 
bonds, and the mode of computation thereof; and “that 
in all cases where distribution has already been made 
an order may be made for a return of so much, or such 
parts thereof, as shall be found to be an overpayment.” 
(Rec., pp. 341, 342.) 

The reports of the clerk of the court, who distributed 
the fund, under the decree of May 3d, 1883, showed that 
the amount of the dividend of Richardson and Day was 
properly $57,810.73, instead of $59,984.64, which had 
been paid to them. (Rec., p. 358.) 


On October 8th, 1883, the court entered a further de- 
cree which made a “correction” in the decree of May 
3d, 1883, and contained the peculiar provisions men- 
tioned in the opinion of the Court in Richardson v. 
Green. (Decree of October Sth, 1883, Rec., pp. 359-362). 

The decree recited and ordered, infer alia, as follows: 


“Whereas it now appears that the Wrought Iron 
Bridge Company received in the manner above stated 
$183.60, and the said claimant, ot in Day, assignee of 
Benjamin Richardson, received e the same man- 


ner $2,173.91 more than they were ively entitled 
to or should receive on the basis of this amended de- 
cree : 


“It is further ordered and decreed that the said Wro on 
Iron Bridge Company and the said Henry Day, wi 
fifteen days after service on them, vely, of a — 
of this decree, pay into this Court the sums above set 
forth as havi: —— —— is to sa rf: the said 

Wrought Iron Bri — the sum of $183.60, and 
the said Henry Dae $2,173.9 

“The amount of said over payments belonging to the 
remaining several claimants — set forth in the fol- 
lowing proportions and amounts,” &c. 


The Court, at the last term, on the motions to dismiss, 
expressed the opinion that, under the provisions 
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of this decree’ of October 8th, 1883, which were referred 
to, the amount involved, so far as Richardson and Day 
are concerned, was not confined to the amount that Day, 
as assignee of Richardson, was directed, by the above 
order, to pay into court as having been overpaid on his 
claim, and that appellants could have adjudicated, by 
this Court, at least, their claim in respect to the 400 bonds 
not allowed to them. (Richardson v. Green, 130 U. S., 
pp. 115, 116.) 

As the appeal from the decree of May 3d, 1883, has been 
dismissed, the jurisdiction of this Court must depend en- 
tirely upon the nature and effect of the decree of October 
8th, 1883. 


Argument. 
First. 


The only brief for the appellants, which has been seen 
by the counsel for the appellees, contains no such. assign- 
ment or specification of errors as is required by the 21st 
Rule of this Court, which provides that “when the error 
alleged is to a ruling upon the report of a Master, the 
specification shall state the exception to the report and 
the action of the Court upon it.” 


The merits of the claim, on the part of the appellants, 
were determined, by the Court below, upon the excep- 
tions taken by them to the Master’s report, twenty-five in 
number, which were overruled by the decree of May 3d, 
1883, and the appellees are entitled to proper notice, 
through the appellant’s brief, of the particular exceptions 
upon which they propose to rely, in this Court, for a 
reversal of the decree appealed from. 


SECOND. 


The report of the Master, as to the matters of fact, in- 
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vol ved in the cause, is prima facie correct, and the burden 
of sustaining an allegation of error, or mistake, on his part, 
in any of his conclusions, rests upon the excepting 
party. 


This rule is well settled. (Medsker v. Bonebrake, 108 
U. S., 72; Tilghman v. Proctor, 125 U. S., 149.) 

Mr. Justice Gray, in the latter case, said : 

„In dealing with these exceptions, the conclusions of 
the Master, depending upon = weighing of confli 


testimony, have e reasonable — — in their 
favor, — are not to be set aside or modified unless there 
clearly a to have been error or mistake on his 
ee edsker v. Bonebrake, 108 U. S., 66; Donnell 8. 

lumbian Ins. Co., 2 Sumner; 366; Mason v. — 3 
Woodb. & Min., 258 ; Paddock v. Commercial I * 
104 Mass., 521; Richards r. Todd, 127 Masa, 167. 91 


Mr. Justice Story, in Donnell v. Ins. Co. (2 Sumner, 
371), said : 
“It is sufficient for the court to abstain from ant 


decision as toa matter of fact, if it is not t clearly 
that there has been unquestionable error.” 


This Court will not wander at large into the evidence 
to ascertain whether, by possibility, the Master was wrong 
in his conclusions or not. 


‘ THIRD. 


The Master was right in finding that Richardson held 
as pledgee, onl v. 200 bonds, numbered from 3,001 to 3,200 
inclusive, and in disallowing his claim, as pledgee, or 
owner, of 400 bonds, numbered from 3,201 to 3,600, 
inclusive. 

The report upon Richardson’s claim is found in the 
Record ( pages 190 to 202). 


On March 31st, 1875, an agreement was made between 
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Richardson and the railroad company, by which he was 
to make his note for $100,000 to enable the company to 
purchase iron to complete a division of 20 miles of its 
road, and as collateral security the company was to 
deliver to him 200 bonds. Richardson was to receive 
interest at seven per cent. on moneys paid by him on 
account of the note, and to be elected a director of the 
company. When completed the company should lease 
the road and assign to Richardson the lease and all sub- 
sidies received. The company should issue to him full 
paid certificates for 1,250 shares of its stock. (Rec., pp. 
412, 415; Master's Report, ib., pp. 190-193.) 


On April 5th, 1875, the 200 bonds, (Nos. 3,001 to 3,200,) 
called for by the agreement, were delivered to him. by 
the company to secure the $100,000 to be paid by him. 

The receipt to the company for these bonds is in the 
Record (page 673). 


It is as follows: 


“Received, New York, April 5th, 1875, of the Chicago, 
Saginaw & Canada Railroad Company two hundred of 
the first mortgage gold bonds of said company of one 
thousand dollars each, numbering from 3,001 to 3,200 
inclusive, as collateral security to certain notes this day 
placed in the hands of the treasurer of said company 
under the proVisions uf a certain contract made and 
executed between myself and the said company, March 
31st, 1875. 

“BENJAMIN RICHARDSON. 

“Two hundred thousand dollars in bonds, Nos. 3,001 
to 3,200, inclusive.” . 

[Endorsed]: Benjamin Richardson. Receipt — 200 
bonds. March 31st, 1875. 


On May 28th, 1875, John A. Elwell was elected secre- 
tary of the company, and Richardson was placed on the 
Executive Committee. (Rec., p. 805.) 


On July 5th, 1875, it was resolved, by the directors, 
that the treasurer and secretary be instructed to deposit 
with Richardson 100 bonds as additional security for 
moneys advanced by him since March Zlst, 1875, and 
that may be advanced on the iron contract with the 
Cleveland Rolling Mill Company. (Rec., p. 806). 

On August 3d, 1875, it wag resolved that Richardson 
be elected treasurer of the company, the same to take 
effect as soon as Mr. Ferry’s accounts, as treasurer, shall 
have been duly adjusted by the executive committee. 

On the same day, it was resolved that, in consideration 
of moneys advanced by Richardson and for sums there- 
after to be advanced by him for purposes of extension and 
equipment of the road, as well as advances made by him 
of every nature whatsoever, that an additional amount 
of 300 of the company’s bonds be conveyed to Richard- 
son as collateral security, and that the sums advanced 
by him should bear interest at ten per centum, per annum, 


payable semi-annually. (Rec., p. 808.) 


Richardson claimed that certain 400 bonds, Nos. 3201 
to 3600, were delivered to him, as collateral security, 
under and in pursuance of the above mentioned resolu- 
tions of July Sth, 1875 and August 3d, 1875. 


The Master found that those bonds were never, in fact, 
delivered to him, as a creditor, under the resolutions, but 
that he took them out of a number of 2,289 unissued 
bonds of the company in his care and custody for other 
purposes. (Master’s report, Rec., p. 198, fol. 455.) 

The Master also held that if the 300 bonds voted by 
the resolution of August 3d, 1875, had been delivered, 
he could not in equity and good conscience hold them 
as security, because he did not carry out the promises he 
made to the directors, under the influence of which the 
bonds were voted. (See the facts found by the Master 
upon this subject, Rec., pp. 201, 202). 
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There are no receipts, in the record, given by Rich- 
ardson to the company, or any of its officers, for any 
bonds purporting to be delivered to him, as security, 
under either of the resolutions of July and August, 1875. 

A formal receipt (supra) was taken from him by 
Edward P. Ferry, the treasurer, when the 200 bonds were 
delivered to him, giving the numbers of the particular 
bonds, and the transaction for which they were security. 

Orders, purporting to be dated July 5th, 1875, and 
August 3d, 1875, and accepted by Edward P. Ferry, 
treasurer, for the delivery to Richardson of 100 and 300 
bonds, were produced by him, after the Master’s report, 
but they were always kept in Richardson’s possession, 
and were never given up to the company by him, which 
would appear to show, conclusively, that the orders were 
never executed by the delivery to him of any bonds under 
them, or the resolutions referred to in them. (Rec., p. 
370; Richardson’s Testimony, Rec., pp. 1176-1178.) 

Richardson said, on cross-examination, that he pre- 
sumed the orders went into his counsel’s hands, along 
with other papers. (Page 1178.) 


The Master states that “on August 3d, 1875, Mr. E. P. 
Ferry resigned his office to take effect when he should be 
settled with. Richardson was at the same time elected 
treasurer, to také effect as soon as Mr. Ferry’s accounts 
were adjusted by the executive committee. This ap- 
pears, by the treasurer’s journal, (p. 18,) to have been 
done on the 16th of August, 1875.” (Rec., p. 197, fol. 454.) 

The proofs show that the president and treasurer 
of the company signed an order upon the Mercantile 
Trust Company, New York, to deliver to Benjamin Rich- 
ardson the bonds of the Chicago, Saginaw and Canada 
Railroad Company, in its safe-vault, the keys of which 
were held by him. 

On August 20th, 1875, there was endorsed on this order 
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the advice of Alexander and Green that the contents of 
the saſe, No. 2,492, be delivered to „ — 
his receipt. (Rec., pp. 369, 370.) 

On the same day, it is said, he selected, out of the con- 
tents of the safe, consisting of 2,289 unissued bonds, 
counted: by Child and Baney, thus in his custody as 
treasurer, 400 bonds, (Nos. 3201 to 3600, inclusive,) and 
took, or purported to take, them into his individual pos- 
session. (Rec., pp. 371, 372.) 

Richardson testified that he was treasurer of the com- 
pany at this time, and that Ferry gave him the keys of 
the safe in New York, with an order to get the bonds, 
and he took them as treasurer. (Rec., p. 1,170, fol. 2,508; 
p. 1,181; Letter to Elwell, August 21, 1875, Rec., p. 
1,213.) 

When Richardson was first examined, he said he did 
not know where he got the bonds. (Rec., p. 407.) | 

On October llth, 1875, Richardson was appointed 
managing director, irrevocable, and chairman of the 
executive committee, and it was resolved that the execu- 
tive committee should have power to sell and dispose of 
the bonds of the company. (Rec., 810.) 

On October 12th, 1875, Richardson gave to Ferry the 
receipt mentioned in the Master’s report (Rec., p. 197), 
as follows: 


“Received of Edward P. Ferry, Treasurer of the Chi- 
cago, Saginaw and Canada Railroad Company, 2,289 of 

the 1 first mortgage bonds of the — numbered as 
detailed by the memorandum above, dated New York, 
— 20th, 1875, and signed — W. via 1 


, placed in mi 
Gon suid Railroad Ce my, in — — — 
the — 8 af of the Board of rs, passed October 


11th, 1875, for custody, 9 or sale. 
BENJAMIN RICHARDSON.” 


Appended to this receipt was a copy of the list of bonds 
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as saint by Child and Baney, on August 20th, 1875, 
as above mentioned. (Rec., pp. 674, 675.) 

The list so receipted for by Richardson, as chairman 
of the executive committee, included the 400 bonds, num- 
bered from 3201 to 3600, claimed to have been delivered 
to him as collateral security, by the company. 

Elwell testified that, at the meeting of October 11th, 
1875, none of the parties knew that Richardson held 
those bonds. (Rec., p. 1051.) 

Ferry testified that he did not know, at that time, nor 
was any claim made by Richardson, that he had sepa- 
rated 400 of the bonds and taken them into his possession 
as pledgee. (Rec., p. 1303.) 

The Master held that the express terms of the above 
receipt negative the idea that the 400 bonds claimed, 
were delivered in pledge to Richardson, for moneys ad- 
vanced to the company previous to that date. (Rec., p. 
198; fol. 455.) 

The facts stated show conclusively that there never 
was any delivery of the possession of these 400 bonds 
(Nos. 3201-3600) to Richardson, individually, by the 
railroad company, so as to constitute them a valid pledge 
to him. 


The actual delivery of the specific property by the 
pledgor to the pledgee, where it can be effected, is of the 
very essence of a pledge; and without it, the contract is 
only executory. (2 Story on Contracts, sec. 719; Story on 
Bailm, sec. 297; Casey v. Cavaroe, 96 U. S., 477.) 


The custody of the 2,289 unissued bonds was given to 
Richardson, as an officer de jure or de facto, of the com- 
pany; and the possession of the 400 bonds, out of that 
number, claimed by him, was never delivered by the 
2 to him, in his individual capacity, as pledgee. 
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The Master, in his Report, finds that the railroad com- 
pany never ratified Richardson’s act in severing these 
400 bonds from the body of the 2,289 unissued bonds, as 
mentioned. (Rec., p. 198, folio 456.) 

There could be no valid and efficient ratification, by 
the board of directors of the company, unless they had 
full knowledge of the facts of the transaction. (Owings 
v. Hull, 9 Pet., 629.) 

So far as appears, the only delivery of bonds to 
Richardson in pledge, known to the Board, at the time 
of the resolution of July 8th, 1876, was that mentioned 
in the official receipt for the 200 bonds, dated April 5th, 
1875, (supra.) 

If stock notes were originally made by Elwell, and 
given to Richardson, they were destroyed, and demand 
notes substituted. (Rec., p. 415, e seq.) 


The Master correctly finds that “with the exception 
of 200 bonds which had been delivered to him as col- 
lateral security, all of the bonds sold at the sheriff’s sale 
(above mentioned), were unissued bonds, and of no legal 
or binding obligation against the company, and were - 
not subject to levy and sale on execution ; and that by selling 
and bidding off the 200 bonds, in the manner and cir- 
cumstances disclosed by the evidence, he did not derive 
an absolute ownership therein, or any greater rights 
than he before had as pledgee.” (Rec., p. 200, fol. 459.) 

Although the sheriff had seized only 2,974 attached 
bonds, he purported to sell, under the execution, besides 
those bonds, the 200 bonds, received April 5th, 1875, and 
the 400 bonds, taken by Richardson out of the 2,289; 
the total number of bonds, sold on the execution, being 
3,574. (Rec., pp. 367, 461.) 
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It is respectfully submitted that the decree below should 
be affirmed, with costs. 
J. Husitey AsHTon, 
Henry M. DecHert, 
Henry T. DecHERtT, 


Counsel for John Bower & Co. and John F. Beta. 
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